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MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


1 Transcript of Appeal. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States in and for the 5th Circuit and 
District of Louisiana. 


Mrs. Mary E. R. Boyp 
No. 1. 


v8. 
Wo. G. WyLy e¢ als. 


Messrs. Mott, Kelly & Saunders, for complainant, appellant; John 
T. Ludeling, Esq., J. R. Beckwith, Esq., for def’ts, appellees. 

Returnable in the Supreme Court of the United States on the 
second Monday of October, A. D. 1884. 


Bill of Complaint. Filed September 10th, 1881. 


U. S. Circuit Court, Western District of Louisiana. 
Mrs. Mary E. R. Boyp 
No. 1. 


v8. 
Ws. G. WY Ly e¢ als. 


To the judges of the circuit court of the United States for the western 
district of Louisiana: 


2 Mrs. Mary E. R. Boyd, wife of Frederick W. Boyd, of 

Waukesha, in the State of Wisconsin, and a citizen of said 
State, by her next friend and son, James R. Boyd, of Waukesha, in 
the State of Wisconsin, and a citizen of said State, brings this her bill 
against William G. Wyly and Charles R. Egelly, both of the parish 
of East Carroll, in the State of Louisiana, and citizens of said State; 
and thereupon she complains and says— 

That on the first day of February, A. D. 1860, James Railey, late 
of the county of Adams and State of Mississippi, the father of your 
oratrix, made his last will, in olographic form, and died in the 
summer of that year, leaving large estates in Mississippi, Arkansas, 
and Louisiana, which were disposed of by said will, and that by the 
terms of said will her said father bequeathed to her a certain plan- 
tation of great value in the then parish of Carroll and State of 
Louisiana, known as the Raleigh plantation, situated in township 
number nineteen north, of range thirteen east, and bounded as fol- 
lows, to wit: In front by the Mississippi river, in rear by lands now 
or heretofore belonging to J. B. Beard, on the left or above by lands 
now or heretofore belonging to Dr. T. W. Lilly, known as the Salem 
plantation, and below by the lands now or heretofore belonging to 

the succession of Jonathan Morgan, which lands are more 
3 particularly described in a deed of sale to said James Railey, 
as follows, to wit: 

Lots 33, 34, southwest half of section thirty-five, and south half 
of section thirty-five and so much of lot 36 as will include the 
quantity of six hundred acres; also the east half of the northeast 
1—113 | 
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quarter of section fifty-five ; also that tract of land bought by James 
Railey from Mrs. E. Savage, containing two hundred and nineteen 
acres, being part of her plantation previously — and bounded on 
the lower — of east side by the lane which seperated the lands of 
said Railey and Savage, the first half of said two hundred and nine- 
teen acres embraced in a uniform strip of the same width running 
the full depth of Mrs. Savage’s tracts, commencing at the bank of 
the Mississippi river and running due south parallel with the lane 
aforesaid to land now or heretofore occupied by J. B. Beard, the sec- 
ond remaining half of said two hundred and nineteen acres being 
embraced by a continuation of the front line up the river bank toa 
point terminating at the extremity of a piece of woodland which 


then devided the said Mrs. Savage’s front field from the back, and | 


thence due east tu the intersection of the north and south line of 
the first aforesaid half of said two hundred and nineteen acres; also 
that tract of land bought by James Railey from J. H. D. Bowmar, 

commencing at the bank of the Mississippi river on the line 
4 of the lands then owned by said Bowmar and Railey at the 

place called the Pecan Grove plantation, thence running due 
south to the southeast corner of said Railey’s said land; thence run- 
ning east so far that by running a line due north and parrallel with 
the line first above described to the banks of the Mississippi river as 
will embrace and include one hundred and fifty acres, and also the 
balance of the said Bowmar’s land, said Pecan Grove plantation, 
bounded on the east by the lands heretofore belonging to the estate of 
Jonathan Morgan, on the south by the lands heretofore belonging 
to J. B. Beard and William Henderson, and on the west by what 
was previously known as James Railey’s Raleigh plantation. 

All of which said different tracts of land composed at the time of 
the death of said James Railey what was then known and is still 
known as the Raleigh plantation and containing the quantity of 
sixteen hundred and eighty-eight 7°, acres, more or less. 

All of which lands, together with the improvements thereon and 
the movables attached thereto for purposes of cultivation as a cotton 
plantation, was, by her said father in his suit will of February Ist, 
A. D. 1860, bequeathed by him to your oratrix. 

Your oratrix says that by the terms of said will James G. Car- 

son, of the parish of Carroll, was named executor thereof ; 
5 that said will was duly probated in the proper court of the 

parish of Carroll, and that said James G. Carson accepted 
the trust conferred upon him by said will and took upon himself 
the burden of the execution of said will. 

That an inventory and appraisement of the property of the said 
succession in the parish of Carroll was made by competent and 
honest appraisers on the 12th day of December, 1860, and the lands 
of said plantation were valued by them at one hundred and nine- 
teen thousand three hundred and ninety-three dollars. 

Your oratrix further says that the said James G. Carson, executor 
as aforesaid, died and the executorship thereby became vacant, and 
thereafter, to wit, on — , Frederick W. Boyd, the husband of 
your vratrix, was, by the proper authority, appointed dative testa- 
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mentary executor of said last will, and gave bond and qualified ac- 
cording to law and secured letters of executorship in due form; and 
your oratrix says that on the 16th of July, 1866, the said Raleigh 
plantation was again inventoried and was appraised by himself and 
competent appraisers as containing nineteen hundred and thirty- 

five acres, more or less, of the value of fifty-five dollars an 
6 acre, equivalent for the whole plantation to ninety-five thou- 

sand six hundred and forty-five dollars; and your oratrix 
avers that this was a fair and moderate estimate of the value of said 
plantation at the time said estimate was made, and that said 
plantation has never at any time since ceased to be of at least the 
value then placed upon it. 

Now, your oratrix avers that in the month of July, 1868, the said 
William G. Wyly and the said Charles R. Egelly, combining and 
confederating together with Edward Sparrow and J. West Mont- 
gomery, both of the parish of East Carroll, attorneys-at-law, practic- 
ing in partnership under the firm name of Sparrow & Montgomery, 
and with divers other persons, and contriviag how to wrong, injure, 
and defraud your oratrix under the forms of law, and to transfer the 
apparent title to said Raleigh plantation for a nominal price to the 
said William G. Wyly, covertly taking advantage of a temporary 
absence of the said Frederick W. Boyd, dative testamentary executor, 
instituted, on the 16th of July, 1868, proceedings in the parish court 
to destitute oratrix’s husband, the said Frederick W. Boyd, of his 
office of executor and to procure the appointment of said Charles R. 
Egelly as administrator of the succession of the said James Railey. 

That the said Frederick W. Boyd was not made party to said 

7 proceeding to destitute him either personally or by appoint- 

ment of a curator ad hoc to represent him, and had no notice 

whatever of the proceeding nor of the subsequent proceeding con- 

nected with the sale of said Raleigh plantation hereinafter set forth 
until after the same had been consum-ated. 

Your oratrix shows that on the same day on which the ez parte 
proceedings were instituted to destitute her said husband of the 
executorship as aforesaid, without anv appearance on behalf of her 
said husband or any joinder of issue, and upon the mere ex parte 
affidavit of J. West Montgomery, one of the lawyers who had insti- 
tuted the proceeding, an order destituting her said husband of the 
executorship was rendered, and that thereafter, on the 16th of Sep- 
tember, 1868, the said Charles R. Egelly was appointed administra- 
tor of the estate of the said James Railey, took the oath and qualified 
as such, and gave bond, with his attorney, J. W. Montgomery, as his 
surety. 

Your oratrix says that she is advised, and so avers, that the said 
proceedings for the destitution of her husband from the executor- 
ship and for the appointment of the said Egelly as administrator 
are absolutely null and void, and that by virtue thereof the said 
Egelly only became administrator de son tort of the said estate of the 
said James Railey and is responsible to your oratrix in this char- 

acter for the wrong and injury she has sustained by his 
8 acts, as hereinafter set forth. 
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Your oratrix further avers that on the same day that the pro- 
ceedings for destitution of her husband from the executorship were 
instituted and ended, to wit, on the 16th of July, 1868, an order 
was obtained for a new inventory and appraisement to be made of 
the property of the succession of James Ruailey before the recorder of 
the parish, and that such inventory and appraisement was made on 
fourth September, 1868, and that the said confederates, in pursuance 
of their fraudulent scheme to effect an apparent transfer of the legal 
title of said Raleigh plantation to the said William G. Wyly for a 
price merely nominal, corruptly procured a false and base appraise- 
ment of the lands of the Raleigh plantation by ignorant and incom- 
petent appraisers, who either knew nothing of the real value of the 
property or acted corruptly and dishonestly in undervaluing it. 

Your oratrix is informed and believes, and therefore avers, that 
the said base appraisement was made at the town of Floyd, remote 
from the river, and that one of the appraisers, Micheal Gingery, is 
so ignorant and illiterate as to be unable to write or to sign his 
name, except by mark, and that what purports to be his signature 

to the appraisement of Raleigh plantation is a forgery. 
9 Your oratrix says that the lands of the Raleigh plantation, 

which were fairly and correctly appraised by competent judges 
in 1866 as worth fiftv-five dollars an acre and which at any time 
since the war has been and is now worth a rental of ten dollars per 
per annum, was appraised by Gingery and associate at one dollar 
and a half per acre; a plantation which had been correctly valued in 
1866 as worth ninety-five thousand six hundred and forty-five dol- 
lars was corruptly and fraudulently appraised in 1868 as worth 
twenty-five hundred and thirty-three dollars and three cents. 

Your oratrix further avers that upon the pretext of its being neces- 
sary to pay alleged debts of the succession of large amounts the said 
confederates obtained from the said parish court an order for the sale 
of Raleigh plantation, pretending that the debts to be provided for 
amounted to forty-six thousand dollars, one of the debts alleged being 
six thousand dollars to Sparrow & Montgomery, as attorneys of the 
estate. 

Your oratrix avers that in pursuance of the fraudulent scheme 
aforesaid the said confederates obtained an order on the 17th of Sep- 
tember, 1868, for the sale of the Raleigh plantation for cash, and 

that after a single advertisement in an obscure paper, covertly 
10 and without the knowledge of your oratrix or of her said 

husband, the said plantation was, on the 20th of October, 1868, 
fraudulently adjudicated to the said William G. Wyly for the price 
and sum of one dollar and a half per acre or for the total sum of to 
thousand five hundred and thirty-three dollars and five cents, and 
for which a deed was made to him by the said Charles R. Egelly, 
administrator de son tort as aforesaid, and recorded on the same day 
in the office of the parish recorder. 

Your oratrix avers that the vileness of the price for which the said 
plantation was adjudicated to said Wyly is a flagrant badge of the 
unreal and fraudulent character of the transaction, and that the said 
Wyly, who is a man of education and intelligence, a lawyer by pro- 
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fession, who has held office as associate justice of the supreme court 
of Louisiana, was fully cognizant of the true character of the trans- 
action, was a purchaser in bad faith, and is to be regarded in equity 
as having acquired the legal title to said Raleigh plantation in trust 
for your oratrix and as responsible to her from the date of his said 
purchase for the rents and revenues of said plantation. 

Your oratrix avers that the whole sum of money for which this 

magnificent plantation was sold to the said Wyly (except one 
11 hundred and eighty-one dollars and eighty cents disbursed 

for administrator’s commissions and court’s costs) was paid 
to the said Sparrow and Montgomery as lawyers of the estate. 

Your oratrix further says that shortly after the said adjudication 
to the said Wyly of said plantation he sued out in the proper court 
a process known to the law of Louisiana as a monition, alleging that 
he was an innocent third party, who bad purchased the said planta- 
tion in good faith, and praying for a judgment of homologation of 
title, which was accordingly entered which judgment he pretends 
has cured all vices and defects in his title to said Raleigh planta- 
tion ; whereas your oratrix is advised, and so charges, that under the 
law of Louisiana process of monition and judgement of homologa- 
tion of title thereunder extend only to the cure of defects of form 
and not to the ratification and validation of acts of fraud and spoila- 
tion such as characterized the pretended purchase as aforesaid of 
said Raleigh plantation by the said Wyly. 

Your oratrix avers that at all times since the said Wyly has been 
in possession of said plantation, to wit, since the 20th October, 
1868, it has produced and still produces large fruits and revenues, 
for which she avers the said Wyly is accountable to her. 

She avers that under the apparent legal title so as aforesaid fraud- 

ulently acquired by him he withholds from her possession of 
12 said Raleigh plantation and the fruits and revenues thereof, 

and she doubts not will so continue to do until compelled by 
decree of this honorable court to make restitution. 

All of which actings and doings and pretenses of said defendants 
are contrary to equity and good conscience and tend to the manifest 
wrong and oppression of your oratrix. 

In consideration whereof, and forasmuch as your oratrix is remedi- 
less at end by the strict rules of common law and is receivable only 
in a court of equity, where matters of this nature are properly 
cognizable and receivable, to the end, therefore, that your oratrix 
may have that relief which she can only obtain in a court of equity 
and that the said defendants may answer the premises, but not un- 
der oath or affirmation, the benefit of which is expressly waived, 
your oratrix prays that she may be authorized to maintajn this suit 
by her son and next friend, Charles R. Boyd, and that the court 
will decree that the document dated February Ist, 1860, purporting 
to be the last will and testament in olographic form of your oratrix’s 
late father, James Railey, and duly probated as such in the proper 
court of the parish of Carroll, is a valid will, and that the bequest 
therein of the Raleigh plantation in the parish of East Carroll to 
your oratrix is a valid bequest and relates to the Raleigh 


6 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


plantation particularly described in the stating part of this 
bill, and constitutes a valid and _ subsisting title in your 
oratrix to said plantation under which she is entitled to be 
ut in possession of said plantation as owner thereof, 

13 and that the court will Gecree that the said pretended sale 
of said plantation by said Charles R. Egelly, claiming to act 

as administrator of the estate of said James Railey, to the said Wil- 
liam G. Wyly on the said 20th of October, 1868, was collusive and 
fraudulent and null and void,and that William G. Wyly was in bad 
faith in pretending tc purchase said plantation, and well knew at 
the time that the paltry sum collusively given by him as the price 
of his purchase was no equivalent whatever for the property; that 
he be decreed to deliver possession of said plantation to your oratrix, 


- and to account to her, under the direction of the court, for the fruits 


and revenues received by him from said plantation since he has 
been in possession thereof, to wit, since the 20th of October, 1868 ; 
and that there be a decree in favor of your oratrix and against said 
Wyly for the amount which shall be found due by him upon ac- 
count for said fruits and revenues heretofore received by him; and 
that a receiver be appointed to take charge of said plantation pen- 
dente lite to account to your oratrix for rents and revenues which 
may be derived from said plantation during the pendency of this 
suit— 

May it please your honors to grant unto your oratrix writs of 
subpcena, to be addressed to the said William G. Wyly and the said 
Charles R. Egelly, thereby commanding them and each of them, at 
a certain time and under a certain penalty therein to be limited, 
personally tc appear before this court and then and there full, true, 
direct, and perfect.answer make to all and singular the premises, 
and further to stand —, perform, and abide such further order, decree, 
or direction therein as to your honors shall deem meet. 

(Signed) . MOTT & KELLY, Solicitors. 


14 Subpena in Chancery to Wm. G. Wyly. Issued September 13th, 
1881. Filed September 19th, 1881. 


UNITED STATES OF AMERICA: 


The President of the United States to the marshal for the western 
district of Louisiana, Greeting : 


You are hereby commanded to summons William G. Wyly and 
Charles R. Eggelly, residing in the parish of East Carroll, to appear 


before the judges of the fifth judicial circuit court of the United 


States of America, western district of Louisiana, at a circuit court 
to be holden on the first Monday of October, A. D. 1881, at Mon- 
roe, then and there to answer a bill in chancery filed against them, 
wherein Mary E. R. Boyd, wife of Frederick W. Boyd, by her next 
friend, James R. Boyd, is complainant and William G. Wyly and 
Charles R. Eggelly are defendants. 

Herein fail not, and have you then and this writ, with your en- 
dorsement thereon how you have executed the same. 
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Witness the Honorable Morrison R. Waite, Chief Justice of 
15 the Supreme Court of the United States of America, at the city 
of Monroe, this 13th day of September, A. D. 1881, and the 
one hundred and sixth year of American Independence. 
[SEAL. ] (Sig’d JULIUS ENNEMOSER, D’y Clerk. 


The defendants are hereby notified that they are required to enter 
their appearance in the clerk’s office of the United States circuit 
court, fifth circuit and western district of Louisiana, at the city of 
Monroe, on or before the first Monday of November, A. D. 1881 ; 
otherwise the bill may be taken pro confesso. 

(Sig’d) JULIUS ENNEMOSER, D’y Clerk. 


Marshal's Return. 


Received in office on the 13th day of September, 1881, and on the 
16th day of September, 1881, I made service by handing a certified 
copy of the within subpoena in chancery to Mr. A. M. Nelson,a man 
over twenty-one years old, residing at the domicil of Wm. G. Wyly, 

he being absent in the parish of East Carroll, Louisiana, about 
16 ~—one hundred and fifty miles from Monroe, Louisiana. 
Monroe, September 19th, 1881. 
(Signed) JAMES C. WEAKS, 
U. S. Marshal. 


Subpena in Chancery to Charles R. Egelly. Issued September 13th, 
1881. Filed September 13th, 1881. 


UnIveED STATES OF AMERICA: 


The President of the United States to the marshal for the western 
district of Louisiana, Greeting : 


You are hereby commanded to summon William G. Wyly and 
Charles R. Egelly, residing in the parish of East Carroll, to appear 
before the honorable the judges of the fifth judicial circuit of the 
United States of America, western district of Louisiana, at a circuit 
court, to be holden on the first Monday of October, A. D. 1881, at 
Monroe, then and there to answer a bill in chancery filed against 
them, wherein Mary E. R. Boyd, wife of Frederick W. Boyd, by her 
next friend, James R. Boyd, is complainant and William G. Wyly 

and Charles R. Egelly are defendants. 
17 Herein fail not, and have you then and there this writ, with 
your endorsement thereon how you have executed the same. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of Monroe, 
this 13th day of September, A. D. 1881, and the one hundred and 
sixth year of American Independence. 

[SEAL.. ] (Signed) JULIUS ENNEMOSER, D’y Clerk. 


The defendants are hereby notified that they are required to enter 
their appearance in the clerk’s office of the United States circuit 
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court, fifth circuit, and western district of Louisiana, at the city of 
Monroe, on or before the first Monday of November, A. D. 1881 ; 


otherwise the bill may be taken pro confesso. 
(Signed) JULIUS ENNEMOSER, D’y Clerk. 


Marshal’s Return. 


Received in office on 13th day of Sept., 1881, and on same day 

made personal service by handing a certified copy of of 

18 the within subpeena in chancery to Charles R. Egelly in person 
in the city of Monroe, Louisiana. 


Monroe, Sept. 13th, 1881. 
(Signed) JAMES C. WEAKS, 
U. S. Marshal. 


Entry in Chancery Order Book. 
Mary E. R. Boyp 
No. 1. 


vs. 
Wan. G. Wy.Ly and Caas. R. EGELLy. 


Monrok, Dec. 5th, 1881. 


In this cause, no demurrer, plea, or answer having been filed on 
behalf of either of the defendants, on motion and demand of Boat- 
ner & Liddell, solicitors for plaintiff, a decree pro confesso is entered 
against both defendants. 


19 Petition, Affidavit, & Order. Filed Feb’y 1st, ’82. 


Circuit Court of the United States, Western District of Louisiana. 
In Equity. 


Mary E. R. Boypb vs. Wu. G. Wy Ly et al. 


To the circuit court of the western district of Louisiana, sitting at 
Monroe, Louisiana: 


The defendants in the above-entitled suit respectfully move that 
the order pro confesso taken on the fifth of December last, when the 
- court was not in session, and granted by the clerk may be set aside, 
and that respondents may be allowed to file such pleas and answers 
as justice and equity may require. 

They aver that the subpcenas were served on the 13th of Septem- 
ber on Egelly, and at the domicil of Wm. G. Wyly, on the 16th of 
September last; that Jno. T. Ludeling was requested by letter to 
make appearance for defendants, which he did on the first return 
day after service of subpeenas, but having no knowledge of the facts 

of the case he could not prepare an answer; that Wm. G. 
20 Wyly, the real defendant in interest in this suit, was pre- 
vented by sickness from attending to the business till after 
the rule pro confesso had been tuken, and that he has recently had 
consultations with his solicitor, Jno. T. Ludeling, and prepared the 
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pleas which defendants are now ready to file, and they ask leave of 
the court to file the same without unnecessary delay, and they pray 
for all necessary orders and general relief. 
Feb’y 1st, 1882. 
(Signed) JNO. T. LUDELING, 
: Solicitor for Def’ts. 


A ffidavit. 


Wm. G. Wyly, one of the defendants in the above-entitled cause, 
makes oath that the facts and allegations in the foregoing petition 
or motion are true and correct. 


(Signed) W. G. WYLY. 


Sworn to ana subscribed before me this 16th day of January, 1882: 
[ SEAL. ] (Signed) F. A. WOOLFLEY, 
Commissioner U.S. Circuit Court, Eastern Dist. of La. 


Order. 
UNITED States oF AMERICA, State of Louisiana: 


21 Circuit Court in and for Western District of Louisiana. 


The foregoing application being considered, it is hereby ordered 
that that the order pro confesso taken on the 5th of Dec., 1881, be set 
aside and annulled; and it is further ordered that defendants be per- 
mitted to file such pleas and answers as they might or could have 
made before said order pro confesso had been taken upon the pay- 
ment of costs accrueing from service of subpoena to the day of filing 
this order, and on condition that said pleas or answers shall be filed 
before rule day in Feb’y, 1882. 

(Sig’d) DON A. PARDEE, 
| Circuit Judge. 
Jan’y 18th, 1882. 


Pleas and Exceptions. Filed 1st Feb’y, ’82. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Western District of Louisiana. 
In Chancery. 


Mary E. R. Boyp 
No. 1. 


vs. 
Wm. G. WyLy and Caas. R. EGELty. 


To the circuit court of the United States, sitting at Monroe, La.: 


22 The defendants, William G. Wyly and Charles R. Egelly, 

residents of the parish of East Carroll, State of Louisiana, and 

citizens of said State, by protestations, not confessing norin any way 

acknowledging all or any of the matters in and by said bill of com- 

plaint “3 forth and complained of to be true in such manner and 
—113 : 
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form as same are thereby set forth and alleged, do jointly and sev- 
erally make the following pleas and exceptions, to wit: 

Ist. They aver that the complainant has no standing in this 
court, because she is a married woman and sues without the authori- 
zation of her husband or of this court, and because, by the will 
under which she claims title to the property demanded (a copy of 
which is hereto annexed and made a part of this exception or plea 
and marked “ Exhibit A”) she is not to receive anything from the 
estate till after the debts of the testator and the special legacies made 
in the will shall have been paid; and the truth is that neither the 


debts nor the legacies have been paid ; and further because the suc- 


cession was and is solvent. 

2nd. The complainant has never been recognized as heir or 
Jegatee under the will; nor has an order of the probate court to put 
her in possession of the property of the estate been granted, which 
is a prerequisite to authorize her to take or claim any property of 

the succession. Revised C. code, 1012-1671. 
23 3rd. Respondents further plead that the succession of James 

Railey is still open and unsettled in the prebate court of the 
parish of East Carroll; that although Charles R. Egelly, one of the 
defendants, did file his final account of his administration, and was 
honorably discharged from his trust, still the succession was again 
opened on the application of Sterling T. Austin, agent and attorney- 
at-law, representing two of the beneficiary heirs and legatees of James 
Railey, to wit: H. O. Railey, son of the testator, and the widow of of 
C. R. Railey, another son of the testator, and also representing cred- 
itors of the estate, and he was appointed administrator of said suc- 
cession ; he qualified and gave bond, and afterward died without 
closing the administration of said succession. 

Respondentsaver that Frederick W. Boyd, the dative testamentary 
executor and husband of the complainant, collected a large sum of 
money for the rents of the plantations “ Raleigh ” & “Carondelett,” of 
the testator, upwards of fifteen thousand dollars, they have been in- 
formed and they believe, and the said Boyd himself cultivated one 
or both of the plantations in 1867 on his own account, and for which 
he owes rents; and they are informed and they believe that he and 
the complainant collected a large sum of money from the United 
States, upwards of fifty thousand dollars, on account of cottons taken 
from the estate of James Railey during the rebellion, and which has 

not been accounted for. 
24 Besides this, the inventory made when said Boyd was ap- 
pointed shows there were mules and other personal property 
received by him amounting to about two thousand dollars, which 
has not been accounted for. 

The succession being still open and unsettled in the parish of 
East Carroll, the probate court of said parish alone has jurisdiction 
in the matter of said succession, and that court alone can put the 
complainant in possession of property given by the will to her, if 
she is entitled to any, which is denied. 

4th. Respondents further plead that the administrator of the suc- 
cession of James Railey, as well as the other heirs and legatees of 
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James Railey, are necessary parties. The heirs or legatees are H. 
O. Railey, the legal representative of Charles R. Railey, and Ernest 
Railey or his legal representatives, should he be dead, and the special 
legatees mentioned in the will already made a part hereof, and they 
have not been made parties to this suit. 

Sth. Respondents ‘urther plead the prescription of five years 
under articles 3542 an:i 5548 of the civil code, and also the prescrip- 
tion of ten years under article 3474 of the civil code, having ac- 
quired the property in good faith at public auction, made under an 
order of judgment of a court of competent Jurisdiction by an officer 

of the court, for a valid consideration, and having complied 
25 fully with the terms of the sale and possessed the property in 

good faith under a just title, perfect in form and translation, 
of property, since the 20th of October, 1868. 

6th. Defendants further plead the prescription of one year under 
article 1994 of the civil code. 

7th. Respondents further plead that complainant has not tendered 
to W. G. Wyly or offered to return to him the price paid by him 
for the property before filing this suit, and this is a prerequisite to 
the institution of this suit under the laws and jurisprudence of 
this State, the said purchase-money having been applied to the pay- 
ment of debts of the succession. 

8th. That the judgment destituting Frederick W. Boyd dative 
executor, the judgment appointing Charles R. Egelly administrator 
of the estate of James Railey, the judgment ordering the sale to 
pay the debts set out on the statement and tableau of debts made 
on the 17th of Sept., 1868, and the judgments homologating the 
final account of Charles R. Egelly, distributing the proceeds of the 
sale and discharging him from his trust, dated 10th of May and 7th 
of July, 1869, were all judgments of the probate court of the parish 
of Carroll, which had jurisdiction of the property and of the suc- 
cession, and they cannot be attacked collaterally or in the Federal 
courts ; but they are binding upon all persons until revoked on ap- 

peal or by the court which rendered them and are now res 
26 -judicata and absolutely conclusive of the matters determined 

therein; and they plead the prescription of twelve months 
against any action to annul any of said judgments under article 
613, code of practice. 

And the defendants, in conformity with the rule of practice for 
the courts of equity (number 32), in reply to that portion of the bill 
which charges them with fraud and combination, deny all said 
charges and the statements upon which they are based, but more 
especially the following: They deny that in the month of July, 
1868, or at any other time, they combined and confederated to- 
gether with Sparrow and Montgomery, attorneys,and other persons, 
contriving how to wrong, injure, or defraud complainant under the 
forms of law or otherwise. They aver that the said W. G. Wyly 
was absent from the parish during the months of June, July, and 
August and part, if not all, of the month of September, 1868, and 
that he had no knowledge relative to any of the matters or trans- 
actions, as charged in the bill, relating to the destitution of Fred- 
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ond 


erick W. Boyd, dative executor, or of the appraisement of the prop- 


erty or of the order for the sale of the property or of anything 

done in reference to said succession sale except that he 

27 was present on the day of sale at the court-house when said 

property was offered for sale, and that he bid upon the prop- 

erty in good faith and the same was adjudicated to him at its 

appraisement, which was then considered a fair price, which le 
ald. 

The said W. G. Wyly declares that he took no part in anything 
done in connection with the mortuary proceedings in the succession of 
James Bailey, nor was he connected with the proceedings to destitute 
said F. W. Boyd, and he had no knowledge in regard to what had 
been done in the succession aforesaid further than that the property 
was advertised for sale under an order of a court of competent juris- 
diction, and which was adjudicated to him at what the officer de- 
clared was its appraised value, which was then considered a fair price. 
He avers that he never talked even with Charles R. Egelly on the sub- 
ject of the sale, and that he had no knowledge at the time of the sale 
as to who had appraised the property, or whether they had affixed 
their signatures to the appraisement or authorized them to be affixed 
or not, and that he had nothing whatever to do with the appraise- 

ment, either directly or indirectly; and he avers that he did 
28 not know that Gingery was one of the appraisers of the prop- 

erty until he saw the statement in the bill of complaint. The 
said W.G. Wyly further declares that he never had any conversation 
or consultation with either Sparrow or Montgomery or any one else 
in reference to the proceedings to destitute F. W. Boyd, or in refer- 
ence to the appointment of Egelly administrator, or in reference to 
the appraisement or sale prior to the said sale. He declares most 
solemnly that the charges against him of combination, conspiracy, 
and fraud are entirely without foundation and slanderous. The 
respondents aver that the charge that F. W. Boyd was removed 
without notice and ex parte seems to be untrue, inasmuch as the 
record of said proceedings shows that the said F. W. Boyd filed an 
answer an opposition to the appointment of C. R. Egelly adminis- 
trator, and the judgment of the court removing Boyd and appoint- 
ing Egelly shows that a judgment rendered contradictorily with 
Boyd. They further aver that the charge that the said Boyd was 


‘Temoved upon the ez parte affidavit of W. J. Montgomery is untrue 


and without foundation, inasmuch as the judgment upon its face 

shows that it was rendered upon competent evidence. They 
29 further aver that the proceedings to destitute F. W. Boyd, 

the dative executor of James Railey, were not absolutely null 
and void, as alleged, but, on the contrary, they seem to be regular 
and valid, and your respondents know nothing to the contrary. They 
specially deny that Charles R. Egelly became administrator de son 
tort and became liable to complainant in any manner; and they 
aver that he was appointed by a court of competent jurisdiction and 
qualified according to law, and his acts were performed in. good faith 
and are valid, and were ratified and homologated by a judgment of 


a 


Sa 
* 


a 


od 
* 


MARY E. R. BOYD, &¢C., VS. WILLIAM G. WYLY ET AL. 13 


a court having jurisdiction of the succession, and he was honorably 
discharged as administrator and his bond cancelled. 

Respondents especially deny that there was any collusion or fraud 
practiced by them or either of them or by their procurement or to 
their knowledge in the making of the inventory on the 4th of Sep- 
tember, 1868. They aver that they were both absent from Floyd, the 
parish seat, where it was made at the time it was made, and they had 
no knowledge as to who the appraisers were whom the recorder ap- 
pointed, nor had they any communication with the recorder or with 

any one else in reference to the appraisers or appraisement ; 
30 and they further say that the said appraisement was made 
prior to the appointment of C. R. Egelly as administrator. 

The charge that the appraisers were incompetent or corrupt in 
making the appraisement is wholly untrue and slanderous. They 
were selected by the recorder of the parish in the discharge of official] 
duty under the law of the State and an order of the court, and the 
appraisement was honest, fair, and legal, and the appraisers were old 
citizens and residents of the parish, of good standing, well acquainted 
with the lands in the parish, and men of good practical sense and 
judgment, although one of them may have been illiterate. 

Respondents know nothing about the appraisement, never having 
had anything to do with it, but they believe that the appraiser, - 
Michael Gingery, either signed the appraisement or authorized his 
signature to be put to it, or else the recorder, a sworn officer, would 
not have so declared under his official oath and signature and seal 
of office. 

They further say that if there be any irregularity or illegality in 
said appraisement it occurred prior to the order of sale rendered by 

the court which directed the property to be sold on this in- 
31 ventory and appraisement, and that said judgment validated 
the same. 

They further aver that all illegalities or irregularities in the ap- 
praisement, if any existed, which is denied, were caused by the 
monition which was sued out by W.G. Wyly and duly homologated 
on the 5th of January, 1869. The respondent, W.G. Wyly, who 
purchased the property, denies that he had anything to do with the 
procuring of the order for the sale, and he avers that the charge 
against him in the bill is unfounded in fact. The respondent Egelly 
avers that he was the administrator of the succession, which owed 
valid judgments for sums aggregating upwards of forty-six thou- 
sand dollars, exclusive of interest, and that he asked for an order 
to sell property to pay the debts in good faith, and at the instance 
of creditors, one of whom, the Citizens’ Bank, joined in the applica- 
tion. There were no funds to pay even the law charges without a 
sale, the dative executor, the husband of the complainant, having 
used the revenues of the property and failed to account therefor, and 
absconded from the State, although ordered by the court on the 23d 
of March, 1867, to render an account. 

He denies that he colluded with any one or that he was 
32 guilty of any fraud or wrong in the matter. 
Respondents further aver that the innuendo or charge that 
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the claim of Messrs. Sparrow and Montgomery for six thousand dol- 
lars was unjust or fraudulent is reckless and unfounded in fact. 
They aver that said amount was adjudged to be due to said attor- 
neys for professional services in the succession from its opening prior 
to the rebellion up to the 10th of November, 1866, and said judg- 
ment was rendered on the 6th of April, 1867, on the final account 
of the executor of James Railey, Dr. J. G. Carson, contradictorily 
with the husband of the complainani, Frederick W. Boyd, dative 
executor of James Railey, and contradictorily with the complainant 
and other heirs, represented by Charles A. De France, attorney for 
absent heirs. Respondents aver that the order of sale of the 17th 
of Sept., 1868, was not obtained in pursuance of any fraudulent 


scheme with anybody, by then selves or through any one, but the © 


same was obtained, as aforesaid, on the application of the adminis- 
trator and the Citizens’ Bank, a creditor, to pay debts and in good 
faith. They deny that there was but a single advertisement “ as 
charged,” but they aver that the property was advertised 
33 regularly during more than thirty days in the “ Elton Eagle,” 
the official journal of said parish, according to law, there 
being no other paper published in the parish at the time. 

Respondents further deny that the property was fraudulently ad- 
judicated ; but, on the contrary, they aver that on the day of sale, the 
20th of October, 1868, the property was offered for sale at public auc- 
tion, at the court-house door, within the hours prescribed by law, 
and after having complied with all the requirements and forms of 
law the same was adjudicated to W. G. Wyly for the full amount of 
the appraisement, he being the last and highest bidder, in good faith. 
Respondents further aver that the charge that the “ vileness of the 
price” is a badge of fraud, and that the intelligence of the bidder is 
evidence of his having knowledge of the true character of the trans- 
action is mere vituperation and abuse without stating any fact upon 
which to base his complaint, and is utterly unfounded in fact. 

They aver that, on the contrary, the said W.G. Wyly had no 
knowledge of any wrong, illegality, or fraud in the matter connected 
with the sale, and so far as he knew and now knows everything had 

been done regularly, honorably, and according to law; and 
34 he denies that the price was “vile” or disproportionately 
low at the time of the sale, as many plantations had been sold 


. before and were sold subsequently at public and private sales for 


prices as low as the price bid at said sale. They deny that he was 
a purchaser in bad faith, but aver that he was a bona fide buyer for 
a valuable consideration. 

Respondents further aver that the charge of complainant that the 
greater part of the money arising from the sale was paid to Sparrow 
and Montgomery, “as lawyers of the estate,” is unfair and unjust 
in the sense that it is intended the statement to be understood, to 
wit, that they were paid this sum for their services for representing 
the administrator Egelly in provoking the sale and filing the ac- 
count of Egelly, whereas the truth is that they had a judgment for 
their fees amounting to $6,000.00, exclusive of interest, for services 
rendered the succession, which was inventoried prior to the war for 
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over four hundred thousand dollars. This judgment was rendered, 
as already stated, contradictorily with the dative executor, F. W. 
Boyd, and the complainant and other absent heirs; and this claim 

was ranked as a claim to be paid by preference, being for law 
3D services in the succession. 

Respondents admit that the purchaser, W. G. Wyly, sued 
out a monition under the laws of the State, which was duly homol- 
ogated and confirmed, but they deny that “he pretends that the 
same has cured all vices and defects in his title,” as he has never ad- 
mitted that there was any vice or defect whatever in his title. He 
avers that he sued out the monition out of caution, not having the 
time and the opportunity to examine the proceedings at the time; 
but they now aver that if there be any illegality or irreg-larity in 
the proceedings which culminated in the sale (and they protest that 
they are ignorant of any) the same were cured by the confirmation 
of the sale and the homologation of the monition under the statute 
of this State. 

Respondents aver that they have made the pleas above-mentioned 
in good faith and not for delay, and have answered the charges of 
fraud and combinations, in compliance with rule No. 32, without 
without intending to waive any of said pleas, and they pray that 
their several pleas above mentioned be tried before they be required 

to make their answer; that the pleas be maintained, and that 
36 the complainant’s bill may be dismissed, and they pray for 
judgment for costs against the complainant. 

They further pray that in the event the court should not dismiss 
the suit on the pleas and exceptions above stated, then that your re- 
spondents be allowed to file their answer and set forth their defenses 
— merits of the case more fully, and they pray for general re- 
lef, etc. 

(Sig-ed) JNO. T. LUDELING, 
Solicitor for Defendanis. 


STATE OF LovuisiANa, Parish of Ouachita: 


Circuit Court in and for the Western District of Louisiana. 
Mary E. R. Boyp 
No. 1. 


VS. 


Wma. Y. Wy ty eé al. 


Personally came and appeared before me, the undersigned author- 
itv, W. G. Wyly, one of the defendants in the above-entitled suit, 
who makes oath that the facts and allegations in the foregoing peti- 

tion are true and correct to the best of his knowledge and 
37 belief, and he fu:ther swears that the pleas are not jnterposed 


for delay, and that they are true in point of fact. 
(Sig’d) | W. G. WYLY. 


— to and subscribed before me this 16th day of January, 
[sRAr.] (Sig’d) F. A. WOOLFLEY, 
Commissioner U.S. Circuit Court, Eastern District of Louisiana. 
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I do hereby certify that, in my opinion, the several pleas and ex- 
ceptions made in behalf of the defendant’s in the case of Mary E. R. 
Boyd vs. W. G. Wyly e¢ al., No. 1 on the docket of the circuit court 
for the western district of Louisiana, are well’ founded in point of 


law. 
(Sig’d) JNO. T. LUDELING, 
Solicitor and of Counsel. 
38 “ Ne varietur.” 
Parish of East Carroll, La., Nov. 3rd, 1886. 
(Sig’d) JOHN L. CHEATHAM, Clerk. 


EXxuHyisit “A.” 


STATE OF Mississippi, County of Adams: 


OAKLAND, Feb’y 1st, 1860. 


I, James Railey, of the county and State before mentioned, being of 
sound mind and disposing memory, do make, publish, and declare 
this instrument of writing to be my last will and testament, in the 
olographic form, and desire all courts having jurisdiction over wills 
in Mississippi, Louisiana, or Arkansas will not in any way inter- 
fere in its full execution according to its letter, without any regard 
to forms of law or technicalities, to wit: 

At my death I give to my wife, Matilda S. Railey, all the estate I 
may own of every kind in the State of Mississippi, and give all in 
_ fee simple, except my slaves, Auguste and Sarah, and their chil- 
dren, which said slaves and the future increase of Auguste & Sarah 
I give to my wife during her natural life; and then the slaves 
with their future increase I give to my brother, Logan Railey, of 

Kentucky, knowing he will treat them with kindness and 
39 ~—s give them all the comforts they require and all the lenity 
from hard work they may merit. 

It is my will that all my property in Louisiana & Arkansas be 
kept together as I may leave it‘untill all my just debts are paid, 
and desire that my friend, James G. Carson, of Carroll parish, take 
the two plantations, Raleigh & Carondelet, under his management, 
and that my friend, James Carson (clerk’s paraph—ne varietur, 
parish of Carroll, Nov. 30th, 1860—Jno. L. Cheatham, cl’k), Jr., of 
Natchez, take my Deerfield plantation in Arkansas, under his super- 
vision until my debts are paid; and he, the said James Carson, 1s 
requested hereby to make a charge for his services, and his charge 
not to be questioned, but paid out of the proceeds of the crop. 

After my debts are paid, together with any legacies I may make, 
I wish my friend-, James G. & James Carson, Jr., to divide as equally 
as possible my Raleigh and Carondelett plantations, giving Raleigh 
to my daughter, Mary E. R. Boyd, with all the negroes and stock, 
&c.,and to my son, H. Otey Railey, Carondelett, with negroes, 
stock, &c. 

And should my grandson, Ernest H. Railey, survive to grow to 
the age of twenty-one years my friends above named, James G. 
& James Carson, Jr., will give him possession of the Arkansas plan- 
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tation called “ Deerfield,” but should my grandson not survive to 
the age of twenty-one years, then the Arkansas place called Deer- 
field is to be sold in block or otherwise as may be thought best to 
the interest of my estate. 
40 It is humiliating to me to say what course I wish taken in 
regard to my son Charlie Randolph Railey. I desire my 
friend, James G. Carson, to pay to Charlie the sum of one thousand 
dollars per annum, in quarterly payments, & give as a justification 
on my part for so doing and to give to the courts a full evidence of 
the necessity of this course the following statement: 

Charlie was tried for murder and confessed the act, and nothing 
but the proof as was given by his school teacher & Dr. Metcalfe, my 
family physician, that Charlie had not mind enough to be responsi- 
ble for his acts saved him from the penalties of the law. Under 
this state of things I feel it my duty not to place property or funds 
(only for his support) in his possession. The amount to be paid to 
Charlie will be retained one-third from each Carondelett, Raleigh, 
and Deerfield, and should events occur to make the amount annually 
greater, my friend, James G. Carson, is hereby authorized to féo all 
necessary in the matter. 

I forgive M. E. R. Boyd all the account I have charged to her. 

After all my just debts are paid I give to niece, Belle Railey, and 
to my niece, Cornelia Railey, both daughters of Logan Railey, of Ky., 
each the sum of five thousand dollars. 

Signed the day and date above written, at Oakland. 

(Signed) J. RAILEY. 


41 Nore.—There are many slaves secured to Mrs. Railey by 

wills, deeds, &c., and some have intermarried with some of 
my own. Mrs. R. and myself have exchanged many, and she may 
continue to do at pleasure, excepting Sarah & August & children. 
See list of exchange on my old tax book made out by E. Staunton 
& signed by Mrs. M.S. R. & J. R.in Mr. Staunton’s presence as wit- 
ness. 


Clerk’s Paraph. 


Ne varietur. 
Parish of Carroll, Nov. 3rd, 1860. 
JOHN L. CHEATHAM, Clerk. 


THE STATE OF MISSISSIPPI, \ ims 
Adams County, 


In the Probate Court of said County. At the Sept’r Term, A. D. 
_ 1860. 


In the matter of a certain instrument of writing purporting to be 
the last will and testament of James Railey, deceased. 


Personally appeared, in open court, at the above-stated term, S. 
Dryden Stockman, Audley C. Britton, and James N. Stockman, who, 
having been first duly sworn, severally depose -and said that they 
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were well acquainted with the handwriting of James Railey, late of 
said county, deceased, having often seen him write and sign his 
name, and that the whole of the foregoing instrument of writing, as 
well as the signature thereto, purporting to be the last will and tes- 
tament of said James Railey, is in the proper handwriting of the 
said James Railey, and that, on the 1 day of February, 1860, the 
day of the date of said instrument, the said James Railey was twenty- 
one years and upwards of age, of sound and disposing mind. 


(Signed) S. D. STOCKMAN. 

“ A. C. BRITTON. 

5 JAS. N. STOCKMAN. 

42 Sworn to and subscribed before me in open court Septem- 
ber 26th, 1860. 
(Signed) RICHARD A. INGE, Clerk. 
Clerk’s Paraph. 
Ne varietur. 


Parish of Carroll, Nov. 3d, 1860. 
JNO. L. CHEATHAM, Clerk. 


A certain instrument of writing purporting to be the last will and 
testament of James Railey, deceased, was brought into court, proven 
by the testimony of S. Dryden Stockman, Audley C. Britton, and 
James N. Stockman to be wholly in the handwriting of said James 
Railey and ordered to be recorded as his last will and testament. 


THE STATE OF MISsSISSIPPI, \ ss: 
Adams County, 


I, Richard. A. Inge, clerk of the probate court of said county, do 
hereby certify that the foregoing four pages contain a true and per- 
fect copy of the original last will and testament and the proof thereof 
of James Railey, deceased, and the order of the court made _ there- 
upon, as the same remains on file and of record in my office. 

In testimony whereof I have hereunto set my hand and seal of 


said court, at Natchez, the 19th day of October, A. D. 1860. 
(Signed) RICH’D A. INGE, CPA. 


THE STATE OF MIssISSIPPI, i 
Adams County, ; 


I, Reuben Bullock, judge of the probate court, sole and presiding 
of said county and State, do hereby certify that Richard A. 

43 Inge, whose genuine signature appears to the foregoing cer- 
tificate and attestation, is and was at the date thereof clerk of 

said court, duly elected, qualified, and commissioned ; that his said 
certificate and attestation are in due form of law, and that all his 
acts in the premises are and ought to be entitled to full faith and 
credit in Judicature and theart. 
Given under my hand an 


1860. 7 
(Sig’d) R. BULLOCK, Judge. [skat.] 


d seal this 19th day of October, A. D. | 
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Clerk’s Paraph. 
‘Ne varietur.” 
Parish of Carroll, La., Nov. 3rd, 1860. 
(Sig’d) JOHN L. CHEATHAM, Clerk. 


(Endorsed :) Succession of James Railey. Will & probate. Filed 
Nov. 3rd, 1860. John L. Cheatham, clerk. 


A true copy. 
[SEAL. ] (Siy’d) F. H. G. TAYLER, 


D’y Clerk 8th District Court, Parish of East Carroll, Louisiana. 


Motion to Dismiss. Filed M’ch 7th, 1882. 


Circuit Court of the United States for the Western District of 
Louisiana. 


Mrs. Mary E. R. Boyp vs. Wm. G. WYLY e¢ als. 


44 The defendants move that this suit be dismissed under rule 

38, the pl’t’ffs or complainants having failed to reply to the 
same or set the pleas or demurrers for argument, and thereby hav- 
ing admitted the truth and sufficiency thereof. : 


'(Sig’d) JNO. T. LUDELING, 
Of Counsel. 
Entry in Chancery Order Book, Tuesday, M’ch 7th, 1882. 
e Mary E. R. Boyp 
De v8. _ »No. 1. 
to- Wa. G. Wy ty and Caar-es R. EGELLY. 


at In this cause, pl’t’ff having failed to reply to the pleas & demurrer 
filed by defendant or to set the same for argument, on motion of 
def’ts’ counsel the bill filed in this case is dismissed. 


Notice of Motion. Filed March 28th, 1882. 
ary In Circuit Court of the U.S. for the Western District of La. In 


O Equity. 


Mrs. Mary E. R. Boyp 
No. 1. 


v8. 
W. G. Wy ty ef al. 


To John T. Ludeling, Esq., defendants’ solicitor: - 4 


Take notice that the court will be moved on behalf of complain- 
ant, at Monroe, La., at the April term, 1882, on the opening of the 
court, on Monday, April 3rd, 1882, or as soon thereafter as counsel 
can be heard, to order that the papers herein filed by the defendants | 

on the Ist of Feb’y, 1882, purporting to be pleas and excep- 
45 tions to the bill of complaint herein, be taken from the file, 
. for the reason that prior to the filing of said papers, to wit, 
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on the 5th day of December, 1881, a decree taking said bill pro con- 
fesso had been duly entered in the order book in said cause, which 
decree has never been lawfully vacated or opened so as to admit the 
said defendants to demur, plead, or answer to the bill, and to order 
that the entry entry caused to be made on the order book on behalf 
of said defendants on the 7th of March, 1882, dismissing the bill on 
the suggestion that complainant had failed to reply or to set the 
said pleas down for argument within the time allowed by the rules 
of court after the filing thereof, be vacated and avoided as having 
been improperly and improvidently entered, for the reason that 
after the entry of said decree pro confesso on the 5th of December, 
1881, the said defendants had no right to file any pleadings to said 
bill, except with leave of court, after having had said decree pro con- 
fesso set aside in a proceeding contradictorily with complainant, 
which was never had, and that at the same time the court will be 
moved to enter a final decree in the cause in conformity to the said 
decree pro confesso. 
(Signed) MOTT, KELLY ann SAUNDERS, 
Complainant's Solicitors. 


M. J. Liddell, being sworn, says that he served a true copy of the 
foregoing notice upon John T. Ludeling, Esq., defendants’ 
46 solicitor, by handing the same to him in person at Monroe, on 
the 28th of March, 1882. 
(Signed) M. J. LIDDELL. 


Sworn to and subscribed before me this the 28th day of March, 


1882. 
[SEAL. ] (Signed) JULIUS ENNEMOSER, 


| Dy Clerk. 
Motion at Rules. Filed 3rd April, 1882. 


In the Circuit Court of the United States for the Western District of ' 


Louisiana, at Monroe, April 3rd, 1882, at Rules. 


Mary E. R. Boyp, by Her Next Friend, et-., 
vs. 
Wan. G. Wyty and CHartes R. EGELLY. 


The court is moved on behalf of complainant, upon the face of the 
entries in the order book and upon the affidavit herein filed, to order 
that the ex parte order herein ‘granted on the 18th of January, 1882, 
setting aside and annulling the decree pro confesso herein entered on 
the 5th of December, 1881, and permitting defendants to file such 
pleas and answers as they might or could have made before said 
pro confesso had been taken, be vacated and avoided for as having 
been erroneously and improvidently granted without notice to com- 
plainant or to her solicitors of application for such order having — 
made, as is required in such cases by the rules of practice for the 

courts of equity established by the Supreme Court of the 
47 United States; and for the further reason that solicitors for 


complainant were in New Orleans at the time the ez parte - 


=P, 6 


o-’ 
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application for said order was made to the circuit Judge aud obtained 
without any notice of such application being given to them, as re- 
quired by the aforesaid rules. 

And the court is further moved for the reasons aforesaid to order 
that said paper termed pleas and exceptions to the bill be taken 
from the file; and the court is further moved that an order be en- 
tered vacating the order entered on behalf of defendants on the 
order book Tuesday, March 7th, 1882, dismissing the bill herein on 
the suggestion that complainant had failed within the delay allowed 
by the rules of court to reply to said pleas or to set said pleas and 
demurrer down for argument, for the reason that the order vacating 
the decree pro confesso of the 5th of December, 1881, had been im- 
properly and unlawfully obtained as aforesaid, and that until said 
decree pro confesso is lawfully and regularly set aside no defensive 
pleading can be filed, and that after it 1s set aside regularly no 
pleading other than answer can be allowed to be filed on behalf of 
defendants; and for the further reason that no entry of the filing of 
said pleas and exceptions was made on the order book at the time of 

their being filed on the Ist of February, 1882, or afterwards. 
48 And that at the time of the entry of said order in the 

order book dismissing the bill upon suggestion of the com- 
plainant, having failed to set the demurrer and pleas down for argu- 
ment or to reply to the pleas within the legal delay, no notice what- 
ever of the filing of said pleas and exceptions had been given to the 
plaintiff or her solicitors by entry in the order book or by any other 
way. 4 
And the court is further moved to order that the bill of complain- 
ant and the decree pro confesso thereon of the 5th of December, 1881, 
be reinstated, and that a final decree be entered herein in conformity 
to said decree pro confesso at the next term of the court, to be holden 


at Monroe. 
(Signed) MOTT & KELLY, 


Sol’rs for Complainant. 


Henry B. Kelly, being sworn, says that he is a member of the 
law firm of Mott & Kelly, solicitors for complainant in this cause, 
and that he and his associate, Robert Mott, Esq., were both in New 
Orleans at the time the ex parte order of the 18th of January, 1882, 
referred to in the foregoing motion, was obtained, and that about 


' that time he met the defendant, Wm. G. Wyly, on several occasions, 


and that no notice of said application to set aside the decree pro 
confesso and to be allowed to plead or answer was ever given 
49 to himself or his firm or to Messrs. Boatner & Liddell, repre- 
senting them in Monroe in this matter, or to the complainant 
herself, but that the whole proceeding was entirely ez parte from be- 
gin-ing to end. , : 
(Signed) HENRY B. KELLY. 


Sworn and subscribed before me this 1st day of April, A. D. 1882. 
[SEAL. ] (Sig’d) JULIUS ENNEMOSER, 
Dy Clerk. 
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50 Application for Rule to Show Cause. Filed June 26th, 1882. 
United States Circuit Court tor Western District of Louisiana. 


Mary E. R. Boyp 
vs. + No. 1. 
Wa. G. Wy Ly ef al. | 


To the hon. judges of said court: | 


The complainant in the above case, with respect, moves this hon. 
court to grant a rule on the defendants to show cause, on Monday | | 
next, in open court, why the orders, motions, and decrees as prayed ; 
for in the rule and notice filed in this case by complainant’s solic- 
itors on the 3rd of Apr’l, 1882, should not be granted as prayed for 
therein, to wit, that the order granted by the court ex parte on the 
18th Jan’y, 1882, setting aside the judgment pro confesso in favor of 
complainant on the 5th Dec., 1881, be vacate’! as improperly & im- 
providently granted ; that the pleas and exceptions filed herein by 
the defendants on the Ist of Feb’y, 1882, be taken from the file, and 
that the judgment “ pro confesso” in favor of complainant, entered 
on the 5th of Dec., 1881, be made fina! & confirmed. Said motion 
at rules of 3rd of April, 1882, is made a part hereof for greater cer- 
tainty. 

Wherefore complainant moves your honors for a rule on the de- 
fendants to show cause, on Monday next, why the prayer of the 
aforesaid rule shculd not be granted. 

(Sig’d) MOTT, KELLY ann SAUNDERS, 
BOATNER & LIDDELL, Solicitors. 


51 - Entry in Chancery Order Book. 
Mary E. R. Boyp 
bo. 1. 


vs. 
Wa. G. Wy ty e¢ al. 


MonrkokE, June 26th, 1882. 
Complainant filed her application for rule on defendants to show 
cause, on Monday next, why the orders, motions, & decrees prayed 
for by complainant’s solicitors on 3d of April, 1882, should not be 
granted as prayed for. 


Order. Rule to Show Cause. 
Extract from the Minutes, June 27th, A. D. 1882. 


MonroE, Tuesday, June 27th, ’82. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, presiding judge. 
Rule to show cause filed by pl’t’ff, and ordered that defendants 
show cause as prayed for on to-morrow, June 28th, 1882, at 9 o’clock. 
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52 ~ Answer to Rule to Show Cause. Filed June 28th, ’82. 
In the Circuit Court of the United States for the Western District of 
Louisiana. 


Mary E. R. Boyp 
vs. No. 1. 
Wa. G. Wy ty and Caas. R. EGELLy. 


The defendants, in answer to the rule to show cause granted on 
the 26th of June and made returnable on the 27th of June in this 
case, says: 

1st. That there was no decree pro confesso made in the case. The 
application for taking the bill pro confesso was granted by the clerk. 

2nd. By rule 32 the defendants may, after the bill has been taken 
for confessed, with the leave of the court, demur or plead to the 
whole bill or to part of it, or he may demur to part, plead to part, and 
answer as to the residue. The permission of the court was granted 
to file the pleas, etc. No notice to the plaintiff of this application 
was necessary under the rules, nor was it necessary that the order 

pro confesso should be set aside in order to enable defendants 
53 to file their pleas, etc. ; only the permission of thecourt was nec- 

essary ; and, although the order pro confesso was set aside in 
express terms, it was not essential mn order to authorize the Judge to 
grant leave to file the pleas, and no special notice was given the 
plaintiff of the application for the reason that the district judge was 
absent from his residence and the circuit judge was absent from the 
State, and the defendants were anxious to speed the trial as much 
as possible, and sent duplicates of the application to both judges by 
mail to the places where they were informed they might be, and no 
possible injury could result to plaintiff from want of notice of de- 
fendants’ application, if any such notice was required by the rules, 
and both the district and circuit judges granted leave to file the 
pleas, etc., as will appear from the orders made in chambers by said 
Judges on the applications of defendants hereto annexed and made 
part hereof. 

3d. Defendants maintain that the order dismissing the bill entered 
in the order book was properly granted under rule 38. The pleas, 

etc., had been filed with leave of the court, and plaintiff 
04 should have replied to said pleas and answer or had them 

set down for argument. No notice is required by the rules 
of filing pleas, demurrers, or answers. 

They further answer that under the rules of the court, after leave 
of the court, any pleas or demurrer may be filed after default or 
order pio confesso takei: , and if the order of the judge was not en- 
tered in the order book, and if it was required to be so entered, it 
was the fault of the clerk, whose duty it is to make such entries. 

They further show that plaintiff knew of said order at least as 
early as the 3rd of April, 1882, but that she has taken no steps to 
speed the trial of this cause by replying to said pleas and answer or 
to have them set down for trial. 
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4th. Defendants further say that the order pro confesso should not 
be reinstated for the reasons above stated, and that no decree thereon 
should be granted, as to do so under the circumstances would be 
unjust and inequitable. 
They further say that if any want of regularity exists in making 
the order setting aside the order pro confesso, then they ask that 
the order be now set aside and leave be granted to file his 
DD plea or answer aforesaid. They further say the bill of 
complaint should not be reinstated because the order dismiss- 
ing it was regularly granted under the rules of the court. The de- 
fendants have complied with the conditions imposed by the circuit 
judge by paying costs and filing pleas and answer before the next 
rule day in February, 1882. . 
(Sig’d) JNO. J. LUDELING, 
Solicitor for D’f'ts. 


Circuit Court of the United States, Western District of Louisiana. 


CLERK’s OFFICE. 


One of the defendants, Wm. G. Wyly, being duly sworn, makes 
oath that the facts and allegations in the foregoing answer to the 
rule to show cause are true and correct to the best of his knowledge 


and belief. 
(Sig’ed) W. G. WYLY. 


Sworn to and subscribed before me this 28th day of June, 1882. 
(Sig’ed) JULIUS ENNEMOSER, D’y Clerk. 


56 Motion to Set Aside Rule Pro Confesso and for Leave to Fue 
Pleas, etc. Filed June 28th, 1882. 


Circuit Court of the United States in and for the Western District of 
Louisiana. 


Mary E. R. Boyp 
vs. No. 1. 
Wa. G. WyLy ef al. 


The defendants in the above-entitled suit respectfully move that 
the order pro confesso taken cn the 5th of December last, when the 
court was not in session, and granted by the clerk, may be set aside, 
and that respondents may be allowed to file such pleas and answers 
as Justice and equity may require. 

They aver that the subpcenas were served on the 13th of Septem- 
ber on Egelly, and at the domicil of W.G. Wyly on the 16th of 
September last; that Jno. T. Ludeling was requested by letter to 
make appearance for defendants, which he did on the first return 
day after service of subpcenas, but having no knowledge of the facts 
of the case he could not prepare an answer; that W. G. Wyly, the 
real defendant in this suit, was prevented by sickness from attend- 
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ing to the business till after the rule pro confesso had been 
57 taken, and that he has recently had consultations with his 
solicitor, John T. Ludeling, and prepared the pleas, which 
defendants are now ready to file, and the- ask leave of the court to 
file the same without unnecessary delay, and the- pray for all neces- 
) sary orders and general relief. 
(Sig’d) JNO. T. LUDELING, 
, Solicitor for Defendanis. 


Circuit Court of the United States, Eastern Dist. of La. 


CLERK’s OFFICE. 
W. G. Wyly, one of the defendanis in the above-entitled cause, 
makes oath that the facts and allegations in the foregoing petition 
- or motion are true & correct. 


(Sig’d) W. G. WYLY. 
Sworn to & subscribed before me this 16th day of January, 1882. 
(Sig’d) F. A. WOOLFLEY, 


Commissioner U. S. Circuit Court, Eastern Dist. of La. 


UnItTEpD StaTEs oF AMERICA, State of Louisiana: 


a Circuit Court in & for the Western District of Louisiana. 


c. The foregoing application being considered, it is hereby ordered 
: that the order pro confesso taken on 5th Dec., 1882, be set aside and 
annulled; and it is further ordercd that defendants be permitted 
to file such pleas & answers as they might or could have made be- 
fore said order pro confesso had been taken, the answer in this case 
‘to be filed on or before the Ist Monday of the term, at Monroe, of 
April term. 
Thus done and signed at Alexandria, La., Jan’y 27th, A. D. 1882. 
(Sig’d) ALECK BOARMAN, 
Judge Western District of La. 


Extract from Minutes, June 28th, 1882. 


@ Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, judge, pres’d. 


2 
‘ Mary E. R. Boyp 
vs No. 1. 


— W. G. Wyty ef als. 
Answer to rule filed. 
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508 Replication. Filed June 29th, 1882. 


In the Circuit Court of the United States for the Western District of 
Louisiana, Sitting at Monroe. 


Mary E. R. Boyp, by Her Next Friend, etc., 
vs. {No 1. 


Wa. G. WyLy ée al. 


The replication of the complainant, Mary E. R. Boyd, by her next 
friend, James R. Boyd, to the pleas and answer in support thereof 
of Wm. G. Wyly and Charles R. Egelly, defendants. 


This repliant, saving and reserving unto herself all and all manner 
of advantage of exception to the manifold insufficiencies of the said 
pleas and answer, for replication thereunto, saith that she will aver 
and prove her said bill to be certain, true, and sufficient in the law 
to be answered unto, and that the said pleas and answer of the said 
defendants are uncertain, untrue, and insufficient in the law to be 
answered unto by this repliant, without this, that any other matter 
or thing whatsoever in the said pleas and answer contained material 
or effectual in the law to be replied unto, confessed and ayoided, 

traversed or denied, is true; all which matters and things 
59 this repliant is and will be ready to aver and prove as this 
honorable court shall direct, and she prays as in and by her 
said bill she has already prayed. 
(Sig’d) MOTT, KELLY ann SAUNDERS, 
Complainant’s Solicitors. 


Extract from the Minutes, Thursday, June 29th, 1882. 


Court opened pursuant to adjournment. 
Present: Hon. Aleck Boarman, judge, presiding. 


Mary E. R. Boyp 
| No 1. 


vs. 
Wan. G. Wyty et al. 


In this cause the rule to show cause herein taken by complainant 
on the 26th of June, 1882, ordered be discharged and the order at 
rules of 7th of March, 1882, dismissing the bill vacated and the 
bill reinstated ; further ordered that the pleas and exceptions filed 
Ist Feb’y, 1882, be set for argument instanter, and argument heard 
and pleas held to be sufficient. 


60 Extract from Chancery Order Book, June 29th, 1882. 


Mary E. R. Boyp | 
| v8. No. 1. 
Wma. G. Wyty e al. | 


The order dismissing the bill having been this day vacated, the 
complainant, by ner solicitors, Mott, Kelly & Saunders, now sets 
down for argument the pleas of the defendants herein filed on the 
first of February, 1882. 


+. 


1. 
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Extract from the Minutes, Friday, June 30th, 1882. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, judge, presiding. 


v8. 
Wan. G. Wyty e al. 


Replication permitted to be filed. 


Mary E. R. Boyp ) 
}No 1 


61 Motion for Appointment of Special Examiner to Take Testimony 
in East Carroll. 


Extract from the Minutes, June 30th, 1882. 
Mary E. R. Boyp 
No. 1 


vs. 
Wan. G. Wyty eé al. 


On motion of Mott, Kelly and Saunders and of Boatner & Liddell, 
solicitors for complainant, and on their suggesting that since the 
ruleing of the court upon the question of the sufficiency of the pleas 
herein filed complainant has filed her replication to said pleas and 
the answers in support thereof, and that the cause is now at issue, 
and upon their further suggesting that under equity rule 67 of the 
Supreme Court defendants have been notified that complainant de- 
sires the evidence in the cause to be taken orally, and on their fur- 
ther suggesting that many of the witnesses to be examined reside 
in the parish of East Carroll and that it is necessary to appoint an 
examiner to take the testimony of such witnesses— 

It is ordered that J. B. Beattie, stenographer of the court, be ap- 
pointed special examiner to take testimony in this cause in said pare 

ish ; that complainant have furty days from the date hereof 
62 for her examination-in- chief, respondents thirty days next 

following for their examination-in-chief, and complainant 
have ten days seen for her examination in rebuttal. 


Entry in Chancery Order Book, Friday, Sept. 29th, 1882. 
Mary E. p Boyp et al. ) 
_ 1. 
W. G. Wrty et al. 
Amendment of bill filed. 
Entry in Chancery Order Book, Friday, Sept. 29th, 1882. 
Mary E. R. Boyp et al. 
bi 1 


V8. 


Wo. G. WytLy ef al. 
Replication to answer of Wm. G. Wyly and Egelly filed. 


SAN rg epee ccs 
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63 Replication to Answer of Egelly. Filed September 29th, 1882. 


In the Circuit Court of the United States for the Western District of 
Louisiana, Sitting at Monroe. In Equity. 


Mary E. R. Boyp 
vs. tno 1. 
WILLIAM G. Wy ty e¢ al. 


Replication of Mary E. R. Boyd, by her next friend, James R. Boyd, 
complainant, to the answer of Charles R. Egelly, defendant. 


This repliant, saving and reserving to herself all and all manner 
of advantage of exception to the manifold insufficiencies of said 
answer, for replication thereunto, saith that she will aver and prove 
her said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by this repli- 
ant, without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto, confessed and avoided, traversed or denied, is true; all which 
matters and things this repliant is and will be ready to aver and 
prove as this honorable court shall direct, and humbly prays as in 
and by his said bill he has already prayed. 

MOTT, KELLY ann SAUNDERS, 
Solicitors for Complainant. 


64 Replication to Answer of Wm. G. Wyly. Filed 29th September, 
| 1882. 


In the Circuit Court of the United States for the Western District of 
La., Sitting at Monroe. In Equity. 


Mary E. R. Boyp, by Her Next Friend, etc, ) 


vs. No. 1. 
Wa. G. Wyty ef al. f | 
Replication of Mary E. R. Boyd, by her next friend, James R. Boyd, 
eomplainant, to the answer of William G. Wyly, defendant. 


This repliant, saving and reserving unto herself all and all man- 
ner of advantage of exception to the manifold insufficiencies of the 
said answer, for replication thereunto, saith that she will aver and 
prove her said bill to be true, certain, and sufficient in law to be 
answered unto, and that the said answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by this repli- 
ant, without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in the law to be replied 
unto, confessed and avoided, traversed or denied, is true; all of 
which matters and things this repliant is and will be ready to aver 


ee 


. 
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and prove as this honorable court shall direct, and hum- 
65 & 66 bly prays as in and by his said bill he hath already 
prayed. : 
MOTT, KELLY anp SAUNDERS, 
Complainant's Solicitors. 


Amendment of Bill. Filed 29th September, 1882. 


In the Circuit Court of the United States for the Western District of 
Lousiana, Sitting at Monroe. In Equity. 


Mary E. R. Boyp, by Her Next Friend, etc., 
v8. to, 1. 
WinLtiAM G. WyLty and CHARLEs R. EGELLY. 


To the judges of the circuit court of the United States for the west- 
ern district of Louisiana : 


The petition of Mary E. R. Boyd, by her next friend and son, 
James A. Boyd, showeth— 


That your petitioner having exhibited ner bill in this honorable 
court against the said defendants, William G. ‘Wyly and Charles 
R. Egelly, they have appeared and put in their several answers 
thereto, and your petitioner is advised to amend her said bill by 
making her husband, Frederick W. Boyd, of Waukesha, in the State 
of Wisconsin, a party defendant thereto in the character and ca- 
pacity of dative testamentary executor of the last will of James 
sts of Adams county, State of Mississippi, deceased, as fol 

Ows: 

67 1st. By inserting in said bill, at the beginning thereof, 

after the words “ brings this her bill against William G. Wyly 
and Charles R. Egelly, both of the parish of East Carroll, in the 
State of Louisiana, and citizens of said State,” the words “ and Fred- 
erick W. Boyd, of Waukesha, in the State of Wisconsin, and a citi- 
zen of said State, as dative testamentary executor of the last will of 
— Railey, late of the county of Adams and State of Mississippi, 

eceased.” 


And by inserting in the prayer for process, at the end of said 
bill, after the words “writs of subpoena to be addressed to the said 
William G. Wyly and the said Charles R. Egelly” and before the 
words “ hereby commanding them,” the words “ Frederick W. Boyd, 
as dative testamentary executor of the James Railey, late of Adams 
county, State of Mississippi, deceased.” od 


And your petitioner is further advised to amend her said bill by 
inserting therein, immediately before the prayer for process, at the 
end of the said bill, the following words: 

“And your oratrix further avers that her brother, H. Otey Railey, 
in the said will of the said James Railey mentioned, has disclaimed 
and disclaims in favor of your oratrix any and all claim to the 
property hereinbefore described and sought to be recovered by 
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68 your oratrix in this suit and the rents and revenues thereof, 
and thus, by reason of said disclaimer, it is not necessary that 
the.said H. Otey Railey should be made a party to this suit.” 


Your petitioner therefore prays that she have leave to amend her 
said bill in the particulars above set furth requiring no further an- 
swer to said bill from the said William G. Wyly and Charles R. 
Egelly. 

(Signed) MOTT, KELLY anp SAUNDERS, 
Complainant’s Solicitors. 


It is agreed that this amendment to the bill be filed without any | 


further order of the court, and that the matters therein contained 
are at issue upon a general and specific denial by the defendants 
without further answer on their part. 
(Signed) J. R. BECKWITH, Sol. for Def’ts. 
(Signed) MOTT, KELLY axr SAUNDERS, 
Solic-tors for Complainant. 


Seperate Answer of Wm. G. Wyly. Filed October 2nd, 1882. 


Circuit Court of the United States for the Western District of 
Louisiana. In Equity. 


Mary E. R. Boyp, &c., 
vs. No. 1. 
Wa. G. WyYLy ef all. 


69 The seperate answer of Wm. G. Wyly, defendant, to the bill 
os -y complaint of Mary E. R. Boyd, by her next friend, James 
. Boyd. 


This defendant, now and all times hereafter, saving and reserving 
unto himself all and all manner of benefit and advantage of excep- 
tion. causes of demurrer, and all and all manner of pleas and excep- 
tions which can have or may be pleaded, had, or taken to the 
manifold errors, uncertainties, insufficiencies, and imperfections in 
com plainant’s said bill of complaint contained, for answer thereunto, 
or unto so much thereof as he is advised it is necessary or material 
for him to make answer unto, answering, saith— 

That he is informed and believes that it is true that the complain- 
ant, Mary E. R. Boyd, is the wife of the said Frederick W. Boyd 
named in said bill; that at the time when said bill was filed herein 
and that all times since that time the said husband, Frederick W. 
Boyd, has been the husband of said complainant, who has been 
and still is under coverture; that this defendant is advised of coun- 
sel that the said Mary E. R. Boyd is for that reason incompetent to 
bring this bill of complaint without her said husband, the said 
Frederick W. Boyd, joined as a party complainant therein, and that 
the said defect in that behalf and respect, as well as the said incom- 

petency of the said Mary E. R. Boyd to bring said bill of 
70 complaint in manner and form as the same is brought, is 
manifest and fully made to appear upon the face of the said 
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bill of complaint. Wherefore said defendant insists upon all ad- 
vantage growing out of said nullity and defect in that behalf the 
same in all respects as if said defendant had formally demurred to 
said bill for that reason and insufficiency, and insists tbat said bill 
of complaint should be dismissed with costs, and so prays your 
honors. 

And, further answering, said defendant saith that he is advised 
that the said James R. Boyd, who is joined in said bill, is the son 
of the said Mary E. R. Boyd, but whether he is of the age of twenty- 
one years or competent to sue and act as the next friend of the said 
Mary E. R. Boyd this defendant hath no knowledge or information ; 
wherefore he denies that the said James R. Boyd is a major or com- 
petent to stand and act as the next friend of the said Mary E. R. 
Boyd in her said bill or under any circumstances in any action or 
proceeding in equity. 

And, further answering, said defendant saith that it appears in 
and by said biil of complaint that the said Frederick W. Boyd was 
at one time the dative testamentary executor of the last will and tes- 
tament of the said James Railey, deceased, and qualified as such 
executor and became vested with all the title and interest in the 

property described in said bill of complaint, which by the law 
71 of the State of Louisiana attaches to such executorship, and 

that said complainant in her said bil! of complaint claims and 
avers that he was never legally divested of any of his title, interest, 
and control in and over said property vested in him as executor as 
aforesaid, and pretends that all of the action of the probate court re- 
ferred to in said bill whereby it was sought to divest him of all title 
and authority as such executor is as in said bill alleged to have 
been and to be void and of no effect, and the appointment of Charles 
R. Egelly for that reason is in said biil denounced as a nullity for 
alleged want of notice and other pretended faultsand defects. And 
said defendant saith in this behalf, while nowise admitting the truth 
of any or all of said pretenses of said complainant above set forth to 
be true, yet it appears from said complainant’s own showing that 
her said husband, the said Frederick W. Boyd, is a material, indis- 
pensable party to said bill, and that said bill of complaint is defect- 
ive for the want of said Frederick W. Boyd as a party thereto, and 
said defendants insists upon said defense the same in all respects as 
if he had demurred to said bill of complaint for that reason and de- 
fect apparent upon the face thereof, and also suggested to your honors 
that the said Frederick W. Boyd is a material and indispensable 

party to said bill by complainant’s own showing, and that 
72 said bill of complaint in its present form is defective for want 

of proper parties, for that reason, and that no valid decree 
can be rendered herent: as said bill is exhibited. 

And, further answering, said defendant saith that he is advised by 
the records of the probate court of the parish of Carroll, as the said 
parish then existed, that the said James Railey departed this life at 
or about the time stated in said bill of complaint, and that it appears 
from the record of the probate thereof that prior to his death he 
executed and made his last will and testament in the form as dis- 
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closed in the probate record thereof, a copy (of which) whereof 1s 
annexed to this answer and made a part hereof, marked “ A.” 

And, further answering, said defendant saith that it is true that 
at the time of his death the said James Railey was the owner of the 
plantation referred to in said bill of complaint as the “ Raleigh 
plantation,” but whether the description thereof as set forth in said 
bill is true and correct as to boundaries and area said defendant is 
not advised, and therefore does not admit the said description to be 
correct, but insists upon strict proof, if the same becomes material 
and important. : 

And, further answering, said defendant saith that he is in- 

73 formed and believes that the said James G. Carson accepted 

the trust conferred upon him and became the executor of the 

said will of the said James Railey, but that before he could take any 

material or important steps in carrying out the conditions of said 

will or in any material way deal with said successior. he died and 

said succession became vacant for want of a representative until the 

said Frederick W. Boyd was, in or about the month of July, 1866, 

after the late war terminated, appointed by the probate court dative 
testamentary executor, as alleged in said bill of complaint. 

That said defendant is advised and informed that the said Fred- 
erick W. Boyd was in all things unfaithful to said trust; that he 
took possession of the property of said succession situated in the 
State of Louisiana and used the same for his private benefit; that 
he made no attempt to pay any of the creditors of the said deceased 
or of said succession; that he is informed that he involved said 
succession in large debts growing out of his administration of said 
estate; that he neglected to make or file any account of his trustee- 
ship to the probate court and involved the affairs of said succession 
in all manner of confusion, and finally escaped from his office 
and from the coercive power and reach of the probate court by 

permanently abandoning the State and becoming a citizen 
74 of another State, beyond the reach of the reach of the primi- 

tive power and the reach of the probate court vested with 
jurisdiction over said property belonging to said succession; that he 
had so abandoned his trust long prior to to July, 1868; that the 
course of said Frederick W. Boyd was such that said succession was 
again left vacant for want of any representative; the said Frederick 
W. Boyd, although beyond the jurisdiction of of the probate court, had 
still the physical power to complicate matters and damage the just 
creditors of said succession when the said probate court, having full - 
jurisdiction in the premises with and competent authority in the 
premises, adjudged said succession to be unrepresented, and, as it had 
lawful right to do and in justice was compelled to do, appointed an 
administrator of said succession, selecting the said Charles R. Egelly, 
who duly qualified and proceeded to administer upon said succes- 
sion ; that the said Frederick W. Boyd has never returned to this 
State, and is now a citizen of the State of Wisconsin; has never made 
or filed any account of his executorship, nor has he come within the 
jurisdiction of said probate court so that he could be compelled to 
come to an account of his trust, and as this defendant is informed 
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is, and upon a just accounting would be, found largely in- 
75 debted to said succession ; that though well aware that though 

well aware of the action of said probate court in destituting 
him and terminating his said trust the said Frederick W. Boyd has 
never attempted to have said action of said court annulled or avoided 
by appeal or otherwise, but the same stands as the judgment of the 
said probate court, unreversed and in full force and effect. 

And, further answering, said defendant saith that the statement 
in said bill of complaint that said defendant, in the month of July, 
1868, or at any other time, combined or conspired or entered into 
any plan or agreement with his codefendant, Charles R. Egelly or 
with the said Sparrow or with the said Montgomery named in said 
bill of complaint or with any other person or persons whatsoever to 
wrong, injure, or defraud the said complainant or any other person, 
either under the forms of law or otherwise, out of any right or prop- 
erty of any kind, or to transfer the apparent title to the “Raleigh 
plantation” or any other property to this defendant, is absolutely 
and unqualifiedly false and untrue; that it is false and untrue that 
he had any part, hand in, or knowledge of any of the proceedings 
which led to the destitution of the said Boyd and the appointment 

of the said Egelly as adminisirator of said succession. 
76 That prior to the date of the advertisement of the property 

for sale under order, the order of tne probate court under 
which the same was sold on the 20th day of October, 1868, this de- 
fendant was in all things a total stranger to the proceedings in the 
probate court had in said succession of the said James Railey, and 
that he never saw the record, nor did he know what proceedings had 
been had or taken in said succession, nor did he ever see or know of 
the order for the sale of the property of said succession beyond the 
information conveyed in the newspaper advertisement of said sale 
prior to his purchase of the property at said sale; that he had no 
opportunity to examine said record prior to such sale, nor did he 
ever see the same or any part thereof until after said sale. 

That all charges and statements in said bill contained wherein 
and whereby this defendant is charged with conspiracy and fraud 
are false and scandalous, as the said complainant well knows or 
could have learned upon the slightest inquiry. ~ 

And, further answering, said defendant saith that it is true that 
on or about the 20th day of October, 1868, this defendant became 
the purchaser in good faith of the “Raleigh plantation ;” that he 

purchased the same at a public probate sale of said property 
77 duly advertised ; that he obtained his knowledge that said 

property was forsale by the public advertisement of said sale, 
and from no other source; tbat he was a bidder at said ‘safle in com- 
petition with others, and said property was adjudicated to him at 
said action sale as the highest bidder; that he paid the full sum bid 
fur said property to said succession, and the same was administered 
upon in said probate court and distributed by said court, with which 
said proceedings this defendant was in no manner interested, and 
that his only means of information on the subject is the record of 
said ge 9m that he was not a creditor of said succession nor 


34 MARY E. R. BUYD, &¢., VS. WILLIAM G. WYLY ET AL. 


an heir or legatee of the said James Railey, and in no manner 
meddled with the manner in which said probate court disposed of 
said money so by him paid to said succession. 

That it is true that said sale was approved and a due and legal 
act of conveyance for said property was bid in by this defendant, 
executed in due form, and recorded in the proper office of record in 
said parish in or during the month of October, 1868, where the 
same has been at all times since that date and is still of 

record. 
78 And, further answering, said defendant saiti that as to so 


much of said bill as avers that “the vileness of the price for’ 


which the said plantation was adjudicated is a flagrant badge of 
the unreal and fraudulent character of the transaction” Is a scan- 
dalous, bad pleading and false and untrue; that said sale was an 
open, free, and public sale, open to competition by all persons desir- 
ing said property, and that the price paid for said land was fully 
equal to the price for which like lands were at that time selling in 
that locality, as said complainant well knew. 

That it is not true, but, on the other hand, unqualifiedly false, that, 
as averred in said bill, this defendant purchased said land in bad 
faith and in fraud through or by any fraudulent combination or 
conspiracy with any person whatsoever. 

That it is true that up to the moment of his purchase of said 
property and at the time of said purchase this defendant knew 
nothing of the proceedings had in said succession of James Railey 
nor who had represented said succession prior to the appointment 
of the said Egelly, nor had he any knowledge of the proceedings 
which led to the said order of sale, except such as were dis- 

closed in and by the public notice of said sale published 
79 by order of the probate court, nor had he any knowledge of 

the existence or terms of the alleged last will of James 
Railey. 

And, further answering, said defendant saith that it is true, as 
stated in said bill of complaint, that a short time after this defend- 
ant had purchased said property as afcresaid, and after he had be- 
come acquainted with the record in said succession proceedings, and 
after he was informed of the character thereof by inspection thereof, 
- he did sue out in the proper court having jurisdiction thereof regu- 
lar proceedings of monition, calling on all parties disputing his title 
to said property, if any there were, to make their claims and objec- 
tious known to the court and have the same adjudged upon in due 
form of law; that there was due service upon all parties and due 
publication had as required bv the statutes of the State of Louisiana 
in such cases made and provided and in full force and effect, and 
that after such due notice and the due delays and proceedings had 
there was a due, regular, and formal judgment and decree of said 
court homologating his said title and declaring the same good and 
and solid ; that said judgment was never appealed from or in any 

manner disturbed, annulled, or avoided, but is in full force 
SU and and effect and has been at all times since the rendition 
thereof; that this defendant as at all times claimed all of the 
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results which by law should and do flow from said action and judg- 
ment under and by virtue of the laws of Louisiana, and avers that 
there are and have been no acts of fraud or spotliation in or about 
the purchase of said property. 

And, further answering, said defendant saith that the averment 
in said bill that this defendant was a purchaser in bad faith (of 
said property) is false and untrue, and that it is not true that this 
defendant is either in law or equity to be taken and held as having 
acquired said property in said Raleigh plantation in trust for the 
said Mary E. R. Boyd or any other person, nor is he responsible to 
any person for the rents and revenues or profits of said plantation, 
and that any such pretense is a sham and a fraud ; that at the time 
of the death of said James Railey he was largely in debt; that large 
debts due by said succession accumulated during tie unfaithful ad- 
ministration thereof by the said Frederick W. Boyd before he fled 
the State, which nave never been paid or discharged ; that this de- 

fendant is advised, informed, and believes that none of: the 
81 special legacies named in said will have been paid and dis- 

charged, and that at the time when said probate court ordered 
the sale of said “ Raleigh plantation” the said succession was in- 
solvent; that the said Mary E. R. Boyd has never accepted said suc- 
cession without the benefit of inventory, nor has any bond to secure 
legatees or creditors been made or given by her, nor has there ever 
been any order or judgment of any probate court recognizing her 
as an heir or legatee of the said James Railey or putting her in 
possession of said Raleigh plantation or any property of said suc- 
cession, nor has she ever had seizin of any of said property or any 
right to the possession thereof, as she well knows. 

And, further, that said suecession and all controversies therein are 
still open, pending, and unsettled in the probate court of the parish 
of East Carroll, which said court has exclusive probate jurisdiction 
over said succession and all matters and controversies therein. 

And, further answering, said defendant saith that the said com- 
plainant has never in any manner made any tender to this de- 
fendant of the price by this defendant paid for said property, as 
averred in her bill, nor in any manner offered to return the same to 
this defendant. 

And, further answering, said defendant saith that it appears from 

the face of said complainant’s bill of bill of complaint as the 
82 same is exhibited herein; that the said complainant ne 

had any right or title to the possession of said propert~ 1 
that — are no matters set forth and contained in her said . of 
which a court of equity can take cognizance or grant or allow to 
said complainant any relief, and said defendant insists upon the 
said defense the same in all respects as if he had formally demurred 
to said bill of complaint in that particular & behalf. 

And, further answering, said defendant saith that it appears by 
the complainant’s own showing and by the last will of the said 
James Railey, as probated in said probate court, made a part of said 
bill, that Belle Railey, Cornelia Railey, H. O. Railey, C. Randolph 
Railey are eithers heirs or particular and special legatees of the said 
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James Railey and have material interests and rights in said succes- 
sion after the creditors are satisfied, and that they or their or ther 
heirs or legal representatives, in the event of the death of any thereof, 
should be parties to this action, and that no valid decree can be 
made herein until said above-named parties are made parties hereto, 
and this defendant suggests that said bill of complaint is defective 
for the want of said above-named persons as parties hereto, and 
insists upon the same. 
823 And, further, that before any relief of any kind can be 


granted it is material, important, and indispensable that the. 


said succession of James Railey as now open and unsettled in the 
probate court of East Carroll Parish be made also a party hereto 
through a proper representative thereof. 
83 And, further answering in this behalf, said defendant saith 
that he acquired said property in good faith in the year 1868 
by a just title, legal and sufficient to transfer said property, and has 
in good faith held undisputed possession of the same since October, 
1868, believing himself to be the true bona fide owner thereof in full 
title. Wherefore said defendant pleads a a further defense herein, 
that the said complainants’ action, even if it was sufficient in equity, 
is prescribed against by the lapse of five years since said alleged 
right of action arose, and by the lapse of ten years since said alleged 
and supposed wrongs and his purchase and possession of said prop- 
erty under and by virtue of the provisions of the statutes of the 
State of Louisiana, in full force and effect at all times since the year 
1867 and before that time. 

And said defendant having purchased said property at a public 
sale made by a person authorized to sell at public auction, this de- 
fendant, as and against all supposed and alleged informalities con- 
nected with or growing out of said public sale, pleads prescription 
of five years, as provided im art. 3542 of civil code of Louisiana and 

other statutes of said State relating thereto. 
S4 And, further answering, said defendant saith that it is not 

true that the said Charles R. Egelly, in making said sale and 
act of conveyance, acted as administrator de son tort — that it is 
true that he acted under and by authority of the probate court hav- 
_ Ing jurisdiction of the said matiers of said succession, and that his 
acts, as such officer of said court, were all approved and homologated 
by said court by its solemn judgment in that behalf. 

And, further answering, said defendant saith that while he had 
nothing whatsoever to do with said appraisement and inventory of 
the property of said succession complained of in said bill, and had 
no knowledge thereof thereof until long after the same was made 
and until the day of the sale of said property at public auction, the 
said appraisement and inventory was made by the direction of said 
probate court, and was by said court by its solemn judgment rati- 
tied, approved, and homologated, which said judgment is unreversed 
and still stands in full foree and effect, and is res judicata, and in all 
things is just, true, and correct. | 

And, further answering, said defendant saith that he denies all 
and singular all general and special charges and allegations of fraud, 
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combinations and conspiracy, in said bill contained, and saith 
85 that the same are in all respects false and untrue; that this 

defendant had no knowledge whatsoever of any proceedings 
had or taken to effect the sale of the Raleigh plantation prior to the 
advertisement thereof for sale in the public newspaper; that to the 
very best of this defendant’s knowledge, information, and belief said 
sale and all the steps taken to effect the same were honest and in 
strict compliance with law and Justice. 

And, further answering, said defendant saith that as to the state- 
ment in said bill of complaint that all of the money paid by this 
defendant for and as the price of said property, with ‘the exception 
of administration commissions and charges, was paid to Sparrow and 
Montgomery, this defendant had no control, either over said money 
after he had paid the same over to the court, nor had he the right to 
dictate to the court what manner of disposition should be made of 
the same, nor did he in any manner have anything to do with or 
take any part therein; that he knows nothing of what disposition 
was made of said money, except that such as he obtained from an 
inspection of the record of said probate court made nearly fourteen 
years after the said judgment of distribution had become final and 
irreversible, and this defendant respectfully submits that it would 

have indicated a greater evidence of intention to deal fairly 
86 with your honors had the said complainant informed the court 

in her said bill that by the record of the said probate court 
in said — consulted by said complainant it also appears that the 
said Sparrow and Montgomery were the judgment creditors of the 
said succession by judgment of the date of the 6th of April, 1867, on 
the account of the executor of said last will and testament of the 
said James Railey, rendered contradictorily not only with the hus- 
band of the said complainant, at that time dative executor of said, 
succession, as well as with all heirs and creditors of said succession 

And this defendant again denies all and all manner of frauds, 
combination, and confederacy wherewith he is by said bill charged, 
without this, that there is any other matters, cause, or thing in said 
complainant’s bill of complaint contained material or necessary for 
this defendant to make answer unto and not herein and hereby well 

and sufficiently answered, confessed, traversed, and avoided or de- 
nied is true to the knowledge or belief of this defendant; all of 
which matters and things this defendant is ready and willing to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly prays to be herein dismissed with his reasonable 
87 costs and charges in this behalf most wr ongfully sustained. 
(Signed) W. G. WYLY. 


J. R. BECK WITH, 
Sol. and Counsel for said Defendant. 


WESTERN District oF LOUISIANA: 


_ Wm. G. Wyly, being duly sworn, deposeth and saith that he 
Is the defendant named in the foregoing answer by him subscribed ; 
that he knows the contents thereof, and that the allegations therein © 
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are true of his own knowledge, except such matters as are therein 
set forth upon information and belief, and that as to all such mat- 


ters he verily believes the same to be true as therein set forth. 
(Signed) W.G. WYLY. 


Sworn te and subscribed before me this 27th day of September, 
A. D. 1882. 
(Signed) E. J. DELONY, 
Judge 8th Judicial District. 


Copy of the Will of James Railey, Deceased, Referred to in the Foregoing 
Answer of W. G. Wyly, and Marked “A.” 


“ Ne varietur.” 
Parish of Carroll, La., Nov. 30th, 1860. 
JNO. L. CHEATHAM, Clerk. 


STATE OF Mississrppt, Adams County: 


OAKLAND, February 1st, 1860. 


I, James Railey, of the county of and State before men- 

SS tioned, being of sound mind and disposing memory, do make, 

publish, and declare this instrument of writing to be my last 

will and testament in the alographic form, and desire all courts hav- 

ing jurisdiction over wiils in Mississippi, Louisiana, or Arkansas 

will not in any manner— with its full execution according to its letter, 
without any regard to forms of law or technicalities, to wit: 

At my death I give to my wife, Matilda S. Railey, all the estate 
I may own, of every kind, in the State of Miss’i, and give all in fee 
simple, except my slaves, Auguste and Sarah, and their children, 
which said slaves and the future increase of Auguste and Sarah I 
give to my said wife during her natural life, and then the slaves 
and their future increase I give to my brother, Logan Railey, of 
Ky., knowing he will treat them with kindness and give them all 
the comforts they require and all the lenity from hard work they 
may merit. 

It is my will that all my property in Louisiana and Arkansas be 
.kept together as I may leave it until all my just debts are paid, and 
Cesire that my friend, James G. Carson, of Carroll parish, take the 
two plantations, Raleigh and Carondelet, under his management, and 

that my friend, James Carson, Jr.,of Natchez, take my “ Deer- 
89 field” plantation in Ark. under his supervision until my 

debts are paid and (clerk’s paragraph—‘ ne varietur,” parish of 
Carroll, La., Nov. 3rd, 1860—Jno. L. Cheatham, clerk. “ Ne varietur,” 
parish of Carroll, La., Nov. 3rd, 1860—Jno. L. Cheatham, clerk) he, 
the said James Carson, is requested hereby to make a charge for his 
services, and his charge not be questioned, but paid out of the pro- 
ceeds of the crop. After all my debts are paid, together with any 
legacies I may make, I wish my friend-, James G. and James Car- 
son, Jr., to divide as equally as possible my Raleigh and Carondelet 
plantations, giving Raleigh to my daughter, Mary E. R. Boyd, with 
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all the negroes and stock, &c.,and to my son, H. Otey Railey, Caron- 
delet, with negrves, stock, &c., and should my grandson, Ernest H. 
Railey, survive to grow to the age of twenty-one years my friends 
above named, James G. Carson and James Carson, Jr., will give him 
possession of the Arkansas plantation called “ Deerfield,” but should 
my grandson not survive to the age of twenty-one years, then the 
Ark’s place called “ Deerfield ” is to be sold in block or otherwise as 
may be thought best to the interest of my estate. 
It is humiliating to me to say what course I wish taken in 
90 regard to my son, Charlie Randolph Railey. I desire my. 
friend, James G. Carson, to pay to Charlie the sum of one 
thousand dollars per annum in quarterly payments, and give as a 
justification on my part for so doing, and to give the courts a full 
evidence of the necessity of this course, the following statement: 

Charlie was tried for murder and confessed the act, and nothing 
but the proof as was given by his school teacher and Dr. Metcalfe, 
my family (clerk’s paraph—“ ne varietur,” Nov. 3rd, 1860—Jno. L. 
Cheatham, clerk. “ Ne varietur,” parish of Carroll, Nov. 3rd, 1860— 
Jno. L. Cheatham, clerk) physician, that Charlie had not mind 
enough to be responsible for his acts saved him from the penalties 
of the law. 

Under this state of things I feel it my duty not to place property 
or funds (only for his support) in his possession. The annuity to be 
paid Charlie will be retained one-third from each Carondelet, 
Raleigh, and Deerfield, and should events occur to make amount 
annually greater my friend, James G. Carson, is hereby authorized 
to — all necessary in the matter 

I forgive M. E. R. Boyd all the account- I have charged to her. 

After all my just debts are paid I give to my niece, Belle Railey, 

and to my niece, Cornelia Railey, both daughters of Logan 
91 Railey, of Ky., each the sum of five thousand dollars. 
Signed the day and date above written, at Oakland. 
J. RAILEY. 


NoTrE.—There are many slaves secured to Mrs. Railey by wills, 
deeds, &c., and some have intermarried with some of my own; Mrs. 
R. and myself have exchanged many, and she may continue to do 
so at pleasure, excepting Sharah and Auguste and children. See 
list of exchange on my old tax book, made out by E. Staunton and 
signed by Mrs. M. 8. R. & J. R. in Mr. Stanton’s presence. 


Clerk’s Paraph. 


4 


“Ne varietur.” 
Parish of Carroll, L- Nov. 3rd, 1860. 
JNO. L. CHEATHAM, Clerk. 


“Ne varietur.” 
Parish of Carroll, La., Nov. 3rd, 1860. 
JNO. L. CHEATHAM, Clerk. 
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Tur STATE OF MISsSsISSIPPI, 
88: 
Adams County, 


In the Probate Court of said County, at the September Term, A. D. 
1860. 


In the matter of a certain instrument of writing purporting to be 
the last will and testament of James Railey, deceased. 


Personally appeared in open court, at the above-stated term, F. 
Dryden Stockman, Audley C. Britton, and James N. Stockman, who, 
having first been duly sworn, severally deposed and said that they 
were well acquainted with the handwriting of James Railey, late of 
said county, deceased, having often seen him write and sign his 

name, and that the whole of the foregoing instrument 
92 of writing, as well as the signature thereto, purporting to be 
the last will and testament of said James Railey, is in the 
proper handwriting of the said James Railey, and that on the Ist 
day of February, 1860, day of the date of said instrument, the said 
James Railey was twenty-one years and upwards of age and of 


sound and disposing mind. 
F. D. STOCKMAN. 
A. C. BRITTON. 
JAMES N. STOCKMAN. 


Sworn to and subscribed in open court September 26, 1860. 
RICH’D A. INGE, Clerk. 


A certain instrument of writing, purporting to be the last will s 
and testament of James Railey, deceased, was brought into court, 
proven by the testimony of F. Dryden Stockmon, Audley C. Britton, 
and James N. Stockman to be wholly in the handwriting of said 
James Railey, and ordered to be recorded as his last will and testa- 
ment. 


Clerk’s Paraph. 
“ Ne varietur.” 
Parish of Carroll, La., Nov. 3rd, 1860. 
JNO. L. CHEATHAM, Clerk. 
“Ne varietur.” | 


Parish of Carroll, La., Nov. 3rd, 1860. 
JNO. L. CHEATHAM, Clerk. 


THE STATE OF Mississtrri, | __. j 
Adams County, "Sot A 
I, Richard A. Inge, clerk of the probate court of said county, do 
hereby certify that the foregoing four pages contain a true and per- 
fect copy of the original last will and testament and the proof 
93 thereof of James Railey, deceased, and the order of the court 
made thereupon as the same remains on file and of record 
in my Office. 
In testimony whereof I have hereunto set my hand and seal of 
said court, at Natchez, the 19th day of October, A. D. 1860. 
RICH’D A. INGE, Clerk. 
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THE STATE OF MISSISSIPPI, ron 
Adams County, ‘ 


I, Reuben Bullock, judge of the probate court (sole and presiding) 
of said county and State, do hereby certify that Richard A. Inge, 
whose genuine signature appears to the foregoing certificate and at- 
testation, is and was at the date thereof clerk of said court, duly 
elected, qualified, and commissioned ; that his said certificate and 
attestation are in due form of law, and that all of his acts in the 
premises are and ought to be entitled to full faith and credit in ju- 


| dicature and thereout. 


Given under my hand and seal this 19th day of Oct., A. D. 1860. 
R. BULLOCK, Judge. [sEAt.] 


“ Ne varietur.” 
Parish of Carroll, La., Nov. 3rd, 1860. 
JOHN L. CHEATHAM, Clerk. 


Mark and endorsements on the outside of said instrument of writ- 
ing: 
94 “R. Succession of James Railey. Will and probate. Filed 
Nov. 3rd, 1860. John L. Cheatham, clerk.” 


STATE OF LouIsIANA, Parish of East Carroll: 


CLERK’s OFFICE OF THE 8TH DISTRICT CouRT. 


I hereby certify that the foregoing six pages contain a true and 
correct copy of the documents on file and of record in this office, to 
wit, the copy of the last will and testament of James Railey, deceased, 
the proof thereof and order of court thereupon. 


In testimony whereof I have hereunto set my hand and the seal 
of said court this 5th day of September, A. D. 1882. 
[SHAL. ] (Signed) F. H. G. TAYLOR, 
Deputy Clerk. 


. Endorsed: Succession of James Railey. Copy of will and pro- 
ate. 


Extract from the Minutes, Thursday, Oct. 5th, 1882. October Term, 


1882. 
Court met pursuant to adjournment. 
Present: Honl. Don A. Pardee, circuit judge. ie 


Mary E. R. Boyp ée al. ) 
No. 1 


v8. 
Ws. G. Wy -y et al. 
Interrogatories of def’t filed. - 
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45 Extract from the Minutes. 


Monroe, La., Thursday, October dth, 1882. 


Court met pursuant to adjournment. 
Present: Hon Den A. Pardee, circuit judge. 


Mary E. R. Boyp e al. 
vs. No. 1. 
W. G. Wyty et al. 


Motion — order for the appointment of W. H. Hedrick, clerk of the 
district court of West Carroll, as special commissioner to take testi- 
mony of witnesses residing in West Carroll filed and order granted. 


Notice of Defendant to Plaintiff. 
Extract from the Minutes. 


Monrok, La., Thursday, Oct. 5th, 1882. 


Court met pursuant to adjournment. 
Present: Hon. Don A. Pardee, circuit judge. 


Mary E. R. Boyp e¢ al. 
vs. No. 1 
W. G. Wyty et al. 


Notice of defendant to plaintiff of filing interrogatories filed. 


Notice to Complainant. Filed October Sth, 1882. 
U.S. Cireuit Court, Western District of La. 
7 Mary FE. R. Boyp et al., etc., 
No. 1 


"'s. 
W. G. Wyty e¢ al. 
96 To Mary E. R. Boyd, by her next friend, ete.: 
Take notice that interrogatories to Thomas D. McCandless, 
James W. Draughan, Robert J. Landon, and R. 8. A. McIntyre, of 
West Carroll, La., have been filed in the office of the clerk of said 
court under rule 67 and that a motion to have a special commis- 
sioner appointed to take the testimony of said witnesses by commis- 
sion will be made in open court on the Sth day of Oct., 1882. 
(Signed) JOHN T. LUDELING, 
Solicitor for Def't. 


Motion and Order. Filed October Sth, 1882. 
Cireuit Court U.S., Western District of La., Sitting at Monroe. 


Mary FE. R. Boyp, ~~, 
vs. ‘No. 1. 
Wa. G. Wyty et al. J 


Qn motion of John T. Ludeling, solicitor for defendant, W. G. 
Wyly, and on his suggesting that the testimony of Thomas D. Me- 


r 
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Candless, James W. Draughan, Robert J. London, and R. S. A. Me- 
Intyre, of West Carroll parish, Louisiana, are material and compe- 

tent witnesses in his behalf, and that since the taking of tes- 
v7 timony by the examiner appointed at the last term of this 

court the bill has been amended and an answer and replica- 
tion thereto has been filed, it is ordered that W. A. Hedrick, clerk of 
the district court of the parish of West Carroll, La., be appointed 
special commissioner to execute the commission to take the testi- 
mony of said witnesses on interrogatories filed in this case under 
rule 67 of this court. 


STATE OF LOUISIANA, 
Parish of Ouachita, Western District of Louisiana 
W.G. Wyly, the defendant in the above-entititled case, makes oath - 
that the facts and allegations stated in the foregoing motion are true 
and correct. 


Sworn to and subscribed before me this 5th day of Oct., 1882. 
(Signed) J. B. BEATTIE, D’y Clerk. 


Marshal\’s Return. 


Received in office October 5th, 1882, and on the same day, month, 
and vear made service on Charles Boatner a copy of the within. 


(Signed) JAMES C. WEAKS, 
U. S. Marshall. 
98 Interrogatories. Filed October Sth, 1882. 


Circuit Court of U. S. for Western District of La., Holding Session 
at Monroe. 


Mary E. R. Boyp, by , ete., 
No. 1. 


vs. 
W.G. Wyty and Caras. R. EGELty. 


Interrogatories to be propounded to Thomas D. McCandless, J. W. 
Draughban, Rob’t J. London, and R. S. A. McIntyre, residing in 
the parish of West Carroll, La., material witnesses for the defend- 
ants. 


To THoomas D. McCANDLEss: 


1st. Where did you reside and what was your occupation during 
the year 1868? 

2nd. Were you acquainted with the parties to this suit, and did 
you know the attorneys, Messrs. Sparrow and Montgomery ? 

8rd. Were you or not the recorder of the parish of Carroll during 
the year 1868 ; and, if so, where was the parish site as the parish was 
then constituted ? | 

4th. Can you state who took the inventory of the succession of 
Jas. Railey in said parish of Carroll on or about the 4th day of Sep- 
tember, 1868 ? 
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99 5. If you say you took it in your capacity of recorder, please 

state by what authority you took said inventory, and state 
who were the appraisers and who appointed them to appraise the 
property set out in said inventory. 

6. If you say you made the inventory and appointed the said ap- 
praisers, state whether you swore them, and whether, as a matter of 
fact, they actually appraised the property and signed the oath and 
the appraisement, as purported in the original inventory hereto an- 
nexed, marked “A,” and made part hereof. 

7. Could the appraiser, Micheal Gingery, sign his name? And, 
if he could not, please explain fully how it is that on said inventory 
the name of said Gingery is written in a legible handwriting. 

8. Were the appraisers who made the appraisment in question 
considered competent to make a fair and just appraisment, and were 
they or not disinterested and proper persons to appraise the plan- 
tation set out in said inventory ? 

9. Are you aware of any fraud or unfairness in making said in- 
ventory and appraisement? And, if so, state in what it con- 

sisted. 
100 10. Was there anything peculiar or out of the usual course 
of duty in the act of making said inventory and apprais- 
ment ? 

11. Was W. G. Wyly, Charles R. Egelly, Sparrow, and Mont- 
gomery or either of them present at the making of said inventory ; 
did they advise or in any manner take part in or exercise any in- 
flucnce in the matter of making said inventory ? 

12. Was there any combination, collusion, or fraud between the 
above-named parties or any other persons to influence vou or the 
appraisers to make an untair and unjust inventory and apprais- 
ment of the property ? 

13. Was or not the inventory and apprais-ment in question made 
bona fide in the honest and proper exercise of official duty by you 
and the said appraisers ? 

14. As recorder did it or not come to your knowledge that prop- 
erty was selling at forced sales at very low rates about that time? 

15. Have you or nut been present at many forced sales that oc- 
curred about that time, and have you or not observed the rates at 

which property was selling? 
101 16. Was or not the land valued by the appraisers at about 
the usual rates at which such property in other cases had 
been appraised and sold at forced sule at about that time? 

17. Was there or not a great scarcity of money in the country at 
that time and a great depression of property from this cause and 
from the failure of crops and other causes? And, if so, state fully 
the situation of things and what caused the low prices at forced 
sales of lands in Carroll parish. 


To R.S. A. McINTYRE: 


lst. What is your age and occupation ? 
2. Where did you reside and what was your occupation in 1868 ? 


ee ie 
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3. Are you acquainted with the parties to this suit or either of 
them, and are you acquainted with the attorneys Sparrow & Mont- 
gomery ? 

4, Please examine the inventory annexed hereto, marked “A,” and 
say whether you were one of the subscribing witnesses. 

5. Were you present when the said inventory and appraisement 

was taken, on Sept. 4th, 1868 ? 
102 6. Did you know the appraisers, Micheal Gingery and John 
W. Hayes, and had you known them long and well ? 

7. Were they sworn, and, in fact, did they make the appraisement 
as set out in said inventory ? 

8. Did they make a just and fair appraisement? 

9. Are you aware of any fraud or malpractice by the recorder or 
said appraisers in making said inventory ? 

10. Are you aware of any collusion or fraud or undue influence 
practiced by any one to obtain said appraisement ? 

11. Did W. G. Wyly, C. R. Egelly, and Sparrow and Montgomery, 
or either of them, have any hand in taking said inventory, or did 
they appear at the taking thereof or use any influence or in any 
manner interfere with the recorder and the appraisers in making 
said inventory and appraisement? 

12. Were the appraisers, Jno. W. Hayes aud Micheal Gingery, 
considered as competent to make a fair and just appraisement of 
the plantation set out in said inventory? Were they impartial and 
proper persons to make the appraisement, and had they or not fre- 

quently acted as appraisers in other cases? 
103 13. Was or not the price of property at forced sales very 
low about the time this inventory was taken? 

14. Was or not money very scarce In the country, and had there 
or not been disastrous failures of crops and overflows in 1868 and 
1867 ? 

15. If you say the price of property was low will you explain 
the cause thereof and what was the financial and political con- 
dition of the country at the time ? 

16. Did you or not attend many auction sales or forced sales of 
property at Floyd about the time this inventory was made, and did 
you or not observe that the rates of Jand per acre were very low? 

17. Did you or not regard the inventory annexed hereto as a fair 
and just one at the time it was made, and did you or not regard the 
appraisement as made at about the usual rate such property was 
estimated to be worth at auction or forced sale for cash? 

18. Did or not the said Micheal Gingery sign said inventory or 
authorize the recorder to sign his name, or how was this? 

19. Was or not Thomas D. McCandless considered an honest, 
capable, and faithful officer as recorder, and did he or not in this 
case make an honest and faithful appraisement of the property ? 
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104 To Ropert J. Lonpon: 


1. What is your age and occupation ? 

2. Where do you reside, and what was your occupation in 1868 ? 

3. Who was the clerk of the district court in the parish of Carroll 
in 1868, and where is he? 

4. Who was deputy clerk of said court at that time ? 

5. Were you or not deputy clerk at the time referred to and for 
several years thereafter ? 

G. If vea, please examine the inventory annexed hereto, marked 
R, and state whether you knew the recorder, Thomas D. McCand- 
less, and also the appraisers and witnesses whose names are affixed 
to said inventory. 

7. Was Thomas D. McCandless considered a faithful and compe- 
tent officer while he was recorder of the parish of Carroll ? 

8. From your knowledge of the appraisers, did you regard them 
as fair and competent appraisets, and do you consider that they 
made a fair and just appraisement of the property according to its 
situation and the condition of the times? 

9. Was the Raleigh plantation exposed to overflows when this in- 
ventory was made—in Sept., 1868? Were the levees down, and what 

was the condition of the plantation, as well as you remember ? 
105 10. Were you or not present at many sales that were made 

by the sheriff at the door of the court-house, and did you or 
not observe the price at which lands were selling at auction sale? 

11. If yea, what was the rate per acre at which lands were selling 
under the hammer about this time? 

12. Were not fine lands frequently selling at almost a nominal 


figurégand do you remember at about what price they were seiling™ 


at cash sales? 

13. What was the financial and political condition of the country 
in Oct., 1868, and what effect did it have on the cash sale on lands? 

14+. Was there or not great scarcity of money in the country at 
that time, and had there or not been great failures of crops and over- 
flows tn 1866 and 1867, and what effect did these causes produce on 
the price of Jands? 

15. Did it not come to your knowledge as deputy clerk that lands 
iike this plantation were frequently at that time appraised and sold 
at as low a price per acre as the price fixed by the appraisers 1n mak- 
ing this inventory; and if you remember instances of the kind, 

please mention them ? 
106 16. If you say the price of lands was low at the time referred 
to, please give the reasons that operated to cause the great 
depression in the price of lands at that time? 

17. Have you any remembrance of the circumstances attending 
the appointment of C. R. Egelly as administrator of succession of 
Jas. Railey and the destitution of Frederick W. Boyd as dative 
executor? 

18. If yea, do you remember whether while you were deputy clerk 
any opposition was filed or made by said Boyd to the appointment 
of C. R. Egelly as administrator? 


for | 
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19. Please examine the document annexed hereto, marked “ B,” 
purporting to be an opposition by Boyd to the appointment of Egelly, 
and say whether you remember that it was filed among the papers 
of the succession of James Railey while you were in the office as 
deputy clerk; also state in whose handwriting the document is 
written, and whether or not the parties signing the same were the 
attorneys of Frederick W. Boyd, executor of James Railey ? 

20. Was or was not said document “ B” filed pending the appli- 

cation of C. R. Egelly to be appointed administrator, and was 
107 itor not regularly endorsed, marked, filed, and put among 

the mortuary papers, as was customary in like cases, and state 
fully anything you may remember about this matter. 

21. When did you finally cease to act as deputy clerk, and 
under what clerk did you last serve as deputy ? 

22. Was or was not this document “B” among the mortuary 
papers when you left the clerk’s office? 


To the witness, J. W. DRAUGEAN: 


lst. Where did yon reside and what was your occupation in 
1868 ? 

2. Who was sheriffof the parish of Carroll in 1868, and who was 
cheif deputy in charge of the affairs of the office ? 

3. If you say you were deputy in charge of the sheriff’s office 
in 1868, please state whether or not you have made many sales of 
sales of lands, and whetker or not you are familiar with the rates 
at which lands were selling at forced sales in 1868. 

4. Do you remember whether there was much demand for lands, 
and at about what rates were they selling in 1868 ? 

5. When the levees were down what was the usual price per acre 
at which plantations exposed to overflow were selling at forced sales 

for cash ? 
108 6. Were not lands selling very low under the hammer in 
1868? And, if so, please state the causes that produced the 
great depression of value of lands. 

7. Was or was not money very scarce in Oct., 1868, and had or 
not there been overflows and great failures of crops in the par- 
ish of. Carroll ? 

8. What was the financial and political condition of the country 
about that time ? 

9. Were or not the people greatly discouraged at the financial and 
political outlook in 1868, and was there or not much uneasiness felt 
as to the future of the country ? 

10. Have you or not seen fine lands selling about that time for 
almost a nominal price per acre ? 

11. If you remember, please state about what price per acre you 
have seen fine plantations selling at forced sale for cash during the 
period enquired of, and give such instances as you may recollect. 

12. It has been proven in this case that the Raleigh plantation 
was exposed to overflow by the levees being down in 1867 and 1868 ; 
what effect did this produce upon the value of that plantation and 
others similarly situated ? 
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109 13. Were you or not present at the sale of that plantation : 
to W. G. Wyly in Oct., 1868? And, if so, state whether or not 

it was an open, fair sale at public auction by the administrator, C. 

R. Egelly, and was or not the price given by him at about the usual | 

rate at which similar sales had been made under the hammer, and <b 

if you remember the prices of other lands at forced sales about that 

time please give some instances. 


To all the witnesses: 


1. Do you know the parties to this suit or any of them, and how 
long have you known them ? 

2. Do vou know or can you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to to the subject of 
this your examination on the matters in question in this cause? If 
yea, set forth the same fully and at large in your answer. 

(Signed) JOHN T. LUDELING, 
Solicitor for Def ’ts. 


110 Order. 
Extract from the Minutes. 


Mownror, La., Monpay, Oct. 16, 1882. 


Jourt met pursuant to adjournment. ' 
Present: Hon. Aleck Boarman, judge. 


Mary E. R. Boyp, etc., 
vs. No. 1. 
Wma. G. Wy ty ef al. 
Ofdered that the time to — cross-interrogatories filed on October 
oth, 1882, by defendant, be extended five days longer. 


Motion and Order. 
Extract from the Minutes. 


Monroe, Monpay, October 16, 1882. 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, judge. 


Mary E. R. Boyp 
vs. No.1. In Equity. 
Wa. G. Wyty & EGELLY. 


Now comes the complainant, and through her solicitors, Boatner 
and Liddell, respectfully moves the court to require the production 
and filing with the clerk of this honl. court the testimony and docu- 
ments offered in evidence before J. B. Beattie, special commissioner 
appointed by this honl. court. 
Order granted. 
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111 Motion to Produce Testimony & Documents. Filed Oct. 16th, 
1882. 


Circuit Court of the United States for the 5th Circuit. In Equity. 
Mary R. Boyp vs. Wyty and EGELty. 


Now comes the complainant and through her solicitors, Boatner 
and Liddell, respectfully moves the court to require the production 
and filing with the clerk of thishonl.court the testimony and docu- 
ments offered in evidence before J. B. Beattel, special commissioner 
appointed by this honl. court. 

(Signed) BOATNER & LIDDELL, 
Solicitors for Complainant. 


Extract from the Minutes. 


Monrok, La., Turespay, October 17th, 1882. 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, judge. 


Mary E. R. Boyp, by Her Next Friend, 
vs. bo, 1 
Wo. G. Wyty e al. 


Frederick W. Boyd, as dative testamentary executor of the last 
will of James Railey, deceased, late of Adams county, has this day 
entered his appearance in writing to the amended bill of complainant 
in this cause. : 


112 Appearance of F. W. Boyd, Dative Testamentary Executor of 
James Railey, Deceased. Filed October 17th, 1882. 


In the Circuit Court of the U. S. for the Western Dist. of Louisiana. 
In Equity. | 


Mary E. R. Boyp, by Her Next Friend, etc., 
: vs. No. 1. 
Wm. G. Wy ty e¢ al. 


I hereby enter appearance as dative testamentary executor of the 
last will of James Railey, late of Adams county, Mississippi, deceased, 
to the amended bill of complainant of Mary E. R. Boyd, by her next 
friend, James R. Boyd, complainant. 

(Signed) F. W. BOYD, 
- Dative Testamentary Ex’r of James Railey, Dee'd. 
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1138 Motion to Withdraw Record. Filed Nov. 29th, 1882. 


U.S. Cireuit Court, Western District of La., Sitting at Monroe. In 
Equity. 


Mary I. R. Boyp, Py _ Next Friend, ete., \ 
_ 
W.G. Wyry et als J 


Before Hon. Don A. Pardee, circuit judge, at chambers. 


On motion of Mott, Kelly and Saunders and ©. J. Boatner, solic- 
itors for complainant, it is ordered that they have leave to withdraw 
the record in this cause from the clerk’s office. 

(Signed) DON A. PARDEE, Judge. 

Nov. 23rd, 1882. 


I have no objection to the foregoing motion being granted. 
(Signed) | J. R. BECKWITH, 
Sol’r for Deft Wyly. 


Answers to Interrogatorices. Filed December 21st, 1882. 


Cireuit Court of the United States of Ameriea for the Western Dis- 
trict of Louisiana, Holding Session in the City of Monroe, La. 


Mary E. R. Boyp \ 
vs. No. 1. 


Wa. G. Wy ty ef al. 


114 Commission to W. A. Hedrick, Esq. clerk of the district 

courtof the parish of West Carroll, La., to take the testimony 

of Thomas D. McCandless, R.S. A. McIntyre, J. W. Draughon, R. 
J. Loudon, of West Carroll parish, La. 


To W. A. Hedrick, Esq., clerk of the district court of the parish of 

West Carroll, Louisiana: 

Know ye that, reposing special trust and confidence in your integ- 
rity and ability, we hereby authorize and require you that you call 
and cause to come before you Thos. D. McCandless, R. S. A. MeIn- 
tyre, J. W. Draughon, R. J. Loudon, of West Carroll parish, La., and 
then duly examine, on the annexed interrogatories s propounded by 
W.G.W yly and Chas. Rt. Egelly, defendants, on oath touching and 
concerning certain matters and things i in a case now pending in the 
said court wherein Mary E. R. Boyd, by her next friend, is pl’ff and 

Wm. G. Wyly and Charles R. Egelly , defendants, and the 
115. same examinations so taken and reduced to writing you cer- 

tify under your hand and seal and send enclosed to this court, 
without delay, on or before the first Monday in April, 1883, to be 
read in evidence on the trial of said cause, and send also this writ. 
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Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at the city of Monroe, on this the 21st 
day of October, A. D. 1882, and of the Independence of the United 
States the one hundred and seventh. 

[SEAL. ] WM. RAY, Dep. Clerk. 


Circuit Court of U.S. for Western District of Louisiana, Holding Ses- 
sions at Monroe, Ila. 


Mary E. R. Boyp, by, etc., 
vs. No. 1. 
Wa. G. Wyty and CaHas. R. EGELLY. 


Interrogatories to be propounded to Thomas D. McCandless, J. W. 
Draughon, Robert J. Lowdon, and R.S. A. McIntyre, residing in 
parish of West Carroll, La., material witnesses for the defendants. 


To Tuomas D. McCANDLEss: 


Ist. Where did you reside and what was your occupation during 
the year 1868? 
116 2nd. Where you acquainted with the parties to this suit, 
and did you know the attorneys, Messrs. Sparrow and Mont- 
gomery? 
3rd. Were you or not the recorder of the parish of Carroll during 
the year 1868; and, if so, where was the parish site as the parish was 
then constituted ? 
4th. Can you state who took the inventory of the succession of 
James Railey in said parish of Carroll on or about the 4th day of 
September, 1868 ? 
oth. If you say you took it in your capacity of recorder, please 
state by what authority you took said inventory, and state who were 
the appraisers and who appointed them to appraise the property set 
out in said inventory. 
6th. If you say you made the inventory and appointed said ap- 
praisers, state whether, as a matter of fact, they actually appraised 
the property and signed the oath and the apprais-ment as pur- 
ported in the original inventory annexed hereto, marked “A,” and 
made part hereof. 
7th. Could the appraiser, Micheal Gingery, sign his name? And, 
if he could not, please explain fully how it is that on said inventory 
the name of said Gingery is written in a legible handwriting. 
8th. Were the appraisers who made the apprais-ment in question 
considered competent to make a fair and just apprais-ment, 
117 ~—end were they or not disinterested and proper persons to ap- 
praise the plantation set out in said inventory ? 
9th. Are you aware of any fraud or unfairness in making said 
inventory and‘apprais-ment? And, if so, state in what it consisted. 
10th. Was there anything peculiar or out of the usual course of 
duty in the act of making said inventory and apprais-ment? 
lith. Was W. G. Wyly, Chas. R. Egelly, Sparrow and Mont- 
gomery or either of them present at the making of said inventory? 
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Did they advise or in any manner take part in or exercise any influ- 
ence In the matter of making said inventory ? 

12th. Was there any combination, collusion, or fraud between the 
above-named parties or any other persons to influence you or the ap- 
praisers to make an unfair and unjust inventory and apprais-ment? 

13th. Was or not the inventory and apprais-ment in question 
made bona fide in the honest and proper exercise of official duty by 
you and the said appraisers? 

14th. As recorder, did it or not come ~ your knowledge that 
ponenty was selling at forced sales at very low rates about that 
time? 

15th. Have you or not been present at many forced sales 
118 that occurred about that time, and have you or not observed 
the rates at which property was selling? 

16th. Was or not the land valued by the appraisers at about the 
usual rates at which such property in other cases had been appraised 
and sold.at forced sale at about that time? 

17th. Was there or not a great scarcity of money in the country 
at that time and a great depression of property from this cause and 
from failure of crops and other causes? And, if so, state fully the 
situation of things and what caused the low prices — forced sales of 
lands in Carroll parish. 


To R.S. A. McIntyre: 


Ist. What is 'vour age and occupation ? 

2nd. Where did you reside, and what was your occupation in 
1868 ? 

3rd. Are vou acquainted with the parties to this suit or either of 
them,-and are you acquainted with the attornevs, Sparrow and 
Montgomery ? 

4th. Please examine the inventory annexed hereto marked “ A ’, 
and say whether you were one of the subscribing witnesses. 

5th. Were you present when the said inventory and apprais-ment 

was taken on Sept. 4th, 1868? 
119 6th. Did you or not know the appraisers, Micheal Gingery 
and John W. Hays, and have you known them long ‘and 

weil? 

7th. Were they sworn, and in fact did they make the appraise- 
ment as set out In said inventory ? 

8th. Did they make a Just and fair appraisement ? 

10th. Are you aware of any collusion or fraud or undue influence 
practiced by any one to obtain said apprais-ment ? 

11th. Did W. G. Wyly, C. R. Egelly, and Sparrow and Mont- 
gomery, or either of them, have any “hand in taking said inventory, 
or did they appear at the taking thereof or use any influence or in 
any manner interfere with the “recorder and appraisers in making 
said inventory and apprais-ment ? 

12th. Were the appraisers, John W. Hayes and Micheal Gingery, 
considered as competent to make a fair and just apprais-ment of the 
plantation set out in the inventory ; were they impartial and proper 


> 
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persons to make the apprais-ment, and had they or not frequently 
acted as appraisers in other cases? 

13th. Was or not the price of property at forced sales very low 

about the time this inventory was taken ? 
120 14th. Was or not money very scarce in the country, and 
had there not been disasterous failures of crops and overflows 

in 1868 and 1867 ? 

15th. If you say the price of property was low, will you explain 
the cause thereof and what was the financial and political condition 
of the country at the time? 

16th. Did you or not attend many auction or forced sales of prop- 
erty at Floyd.about the time this inventory was made, and did you 
or not observe that the rates of land per acre were very low ? 

17th. Did you or not regard the inventory annexed hereto as a 
fair and just one at the time it was made, and did you or not regard 
the apprais-ment as made at about the usual rate such property was 
estimated to be worth at auction or forced sale for cash ? 

18th. Did or did not the said Micheal Gingery sign said inventory 
or authorize the recorder to sign his name, or how was this ? 

19th. Was or not Thomas D. McCandless considered an honest 
and capable and faithful officer as recorder, and did he or not in 
this case make an honest and faithful apprais-ment of the property ? 


121 To Rosert J. Loupon: 


1st. What is your age and occupation ? 
2nd. Where did you reside in 1868, and what was your occupation 
in 1868? 
3rd. Who was the clerk of the district court in the parish of Car- 
roll in 1868, and where is he? 
4th. Who was deputy clerk of said court at that time? 
oth. Were you or not deputy clerk at the time referred to and for 
years thereafter? 
6th. If you please, examine the inventory annexed hereto and 
marked “A” and state whether you know the recorder, Thomas D. 
McCandless, and also the appraisers and witnesses whose names are 
affixed to said inventory. 
7th. Was Thomas D. McCandless considered a faithful and com- 
petent officer while he was recorder of the parish of Carroll ? 
8th. From your knowledge of the appraisers did you regard them 
as fair and competent appraisers, and do you consider that they made 
a fair and just appraisement of the property according to its situa- 
tion and the condition of the times ? 
9th. Was the Raleigh plantation exposed to overflow when 
122 this inventory was made in Sept., 1868, were the levees down, 
and what was the condition of the plantation as well as you 
remem ber ? 
10th. Were you or not present at many sales that were made by 
the sheriff at the door of the court-house, and did you or not observe 
the price at which lands were selling at auction sale ? 
lith. If yea, what was the rate per acre at which lands were sell- 
ing under the hammer about this time? 
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12th. Were not fine lands frequently selling at almost a nominal 
figure, and do you remember at about what price thev were selling 
at cash sales ? 
13th. What was the financial and political condition of the coun- 
try in October, 1868, and what effect did it have on the cash sale of 
lands? 
14th. Was there or not great scar-ity of money in the country at 
that time, and had there or not been great failures of crops and over- 
flows in 1866 and 1867; and what effect did these causes produce 
on the priceof lands? 
15th. Did it or not come to your knowledge, as deputy clerk, that 
lands like this plantation were frequently at that time appraised 
and sold at as low a price per acre as the price fixed by the apprais- 
ers in making this inventory? And, if you remember instances of 
this kind, please mention them. 
123 16th. If you say the price of lands was low at the time re- 
ferred to, please give the reasons that operated to cause the 
great depression in the price of lands at that time. 
17th. Have you any remembrance of the circumstances attend- 
ing the appointment of C. R. Egelly as administrator of succession 
of Jas. Railey and the destitution of Frederick W. Boyd as dative 
executor ? 
1Sth. If yea, do you remember whether, while you were deputy 
clerk, any opposition was filed or made by said Boyd to the appoint- 
ment of C. R. Egelly as administrator ? 
19th. Please examine the document annexed hereto, marked “ B,” 
purporting to be an opposition by Boyd to the appointment of 
Charles R. Egelly, and say whether you remember that it was filed 
among the papers of the succession of James Railey while you were 
in the office as deputy clerk ; and also state in whose handwriting 
the docifnent is written, and whether or not the parties signing the 
same were the attorneys of Irederick W. Boyd, executor of James 
Railey ? 
20th. Was or was not said document “B” filed pending the ap- 
plication of C. R. Egelly to be appointed administrator, and 
124 = was it or not regularly endorsed, marked, filed, and put aw ay 
among the mortuary papers as was customary in like cases? 
And state fully anything you may remember about this matter. 
21st. When did you finally cease to act as deputy clerk and under 
what clerk did you last serve as deputy ? 
22nd. Was or not this document “B” among the mortuary papers 
when you left the clerk’s oftice ? 


To the witness J. W. Dravucnoyn: 


1st. Where did you reside and what was your occupation in 1868? 

2nd. Who was sheriff of the parish of Carroll in 1868, and who 
was cheif deputy in charge of the affairs of the office ? 

ord. If you say you were cheif deputy in charge of the sheriff's 
office in 1868, please state whether or not you have made many 
sales of lands and whether or not you are familiar with the rates at 
which lands were selling at forced sales in 1868. 
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4th. Do you remember whethert here was much demand for lands, 
and at about what rates were they selling in 1868? 
5th. When the levees were down what was the usual price per 
acre at which plantations exposed to overflow were selling at forced 
sales for cash? 
125 6th. Were not lands selling very low under the hammer in 
1868? And, if so, please state the causes that produced the 
great depression of value of lands. 
7th. Was or was not money very scarce in Oct., 1868, and had or 
not there been overflows and great failures of crops in the parish of 
Carroll? 
8th. What was the financial and political condition of the country 
about that time ? 
9th. Were or not the people greatly discouraged at the financial 
and political outlook in 1868, and was there or not much uneasiness. 
felt as to the future of the country ? 
10th. Have you or not seen fine lands selling about that time for 
almost a nominal price per acre? 
11th. If you remember, please state about what price per acre you 
have seen fine plantations selling at forced sales for cash during the 
period inquired of, and give such instances as you may recollect. 
12th. It has been proven in this case that the Raleigh plantation 
was exposed to overflows by the levees being down in 1867 and 
1868 ; what effect did this produce upon the value of that planta- 
tion and others similarly situated ? 
126 13th. Were you or not present at the sale of that planta- 
tion to W. G. Wyly in October, 1868? And, if so, state 
whether or not it was an open, fair sale at public auction, by the 
administrator, C. R. Egelly, and was or was not the price given by 
him at about the usual rate at which similar sales had been made 
under the hammer? And if you remember the prices of other 
lands at forced sales about that time, please give some instances. 


To all the witnesses: 


lst. Do you know the parties to this suit or any of them, and 
how long have you known them ? 

2nd. Do you know or can you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your examination on the matters in question in this cause? If 
yea, set forth the same fully and at large in your answer. 

[SEAL. ] (Signed) JNO. T. LUDELING, 
Solicitor for Def’t. 


Filed Oct. 5th, 1882. 
A true copy.. 


Attest : WM. RAY, 
Dep’y Clerk. 
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127. =Document “A.”—Referred to and made part of the foregoing 
interrogatories. 


STATE OF LoutstANna, Parish of Carroll: 


Be it known and remembered that in pursuance of order and 
decree of the parish judge in and for the parish of Carroll, State of 
Louisiana, dated 16th day of July, A. D. 1868, authorizing and re- 
quiring me to take an inventory and cause an appraisement to be 
made of all the property belonging to the succession of the late 
James Railey, deceased— 

I, Thomas D. McCandless, recorder in and for the parish of Car- 
roll, State of Louisiana, duly commissioned and qualified, proceeded 
to take said inventory and cause said appraisement to be made by 
appointing John W. Hayes and Micheal Gingery, both residents of 
said parish and State appraisers, to whom I administered the fol- 
lowing oath, to wit: 

We do, each of us, solemnly swear that we will well and truly ap- 
praise and the true cash value place upon all the property belonging 
to the succession of the late James Railey, deceased, which may be 
submitted to us for our decision, to the best of our ability and un- 


derstanding, so help us God. 
JOHN W. HAYES. 
MICHEAL GINGERY. 


Sworn to and subscribed before me this — of Sept., A. D. 1868. 
(Signed) T. D. McCANDLESS, Recorder. 


128 Having thus sworn said appraisers we proceeded in _ pres- 
ence of the undersigned witnesses to make the following in- 
ventory and appraisement: 


Irem.—Land. 


All and singular that tract of land or plantation known as the 
“Front Railey” or “ Raleigh” plantation, situated, lying, and being 
in the parish of Carroll, State of Louisiana, and in township No. 
nineteen, north of range thirteen (18) east, and bounded as follows, 
to wit: In front by the Miss. river; in the rear by lands of J. B. 
Beard ; on the left or above by the lands now belonging to Dr. T. 
W. Lilly, k-own as the Salem plantation, and below by the succession 
of Jonathan Morgan, and more particularly described in the deeds 
of sale to said James Railey as follows, to wit: 

Lots 33, 34, N. 3} of see. 35, and S. 3 of sec. 35, and so much of lot 
o6 as will include the quantity of 600 acres; aiso the E. 3 of N. E. 4 
of sec. 50; also that tract of land bo’t by James Railey from Mrs. E. 
Savage, containing 219 acres, being part of her plantation previously, 
and bounded on the lower or east side by the lane which separated 
the lands of the said Railey and Savage, the first half of said 219 
acres embraced in a uniform strip of the same width running the 
full depth of Mrs. Savage’s tract, commencing at the bank of the 
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Miss. river and running due south parallel with the lane afore- 
129 said to land occupied by J. B. Beard; the second remaining 

half of said 219 acres being embraced by a continuation of 
the front line up the river bank toa point terminating at the ex- 
tremity of a piece of woodland, while then divided the said Mrs. 
Savage’s “ front field” from the back and thence due east to the in- 
tersection of the north and south line of the aforesaid half of said 
219 acres; also that tract of land bo’t by James Railey from J. H. D. 
Bowmar, commencing at the bank of the Miss. river on the line be- 
tween the lands then owned by the said Bomar and Railey, at the place 
called the “ Pecan Grove plantation ;” thence running due south to 
the southeast corner of said Railey’s said land; thence running east 
so far that by running the line first-above described to the bank of 
the Miss. river as will embrace and include 150 acres. 

And also the balance of the said Bomar’s land and Pecan Grove’ 
plantation bounded on the east by the lands of the estate of Johna- 
than Morgan; on the south by the lands of J. B. Beard and Win. 
Henderson, and on the west by what was previously known as James 
Railey’s “ Raleigh plantation.” ° 

And all said different tracts together now composing the said 
Raleigh plantation and containing the quantity of sixteen hundred 

and eighty-eight ;,°5 acres (1,688.70) acres, more or less, ap- 
130 _—p’s’d at one ;3,°; dollars per acre, amounting to the sum of 
$2,533.05, twenty-five hundred and thirty-three $5 dollars. 

[Int. rev. stamp of $1.00, C. R. E., Sept. 21, ’68.] 


Int. rev. stamp of $.50. C, R. E., Sept. 21, ’68.] 
Int. rev. stamp of $1.00. C. R. E., Sept. 21, 1868. ] 


Thus done and inventoried and appraised at one sitting and with- 
out turning aside to other matters, at my office, in the town of Floyd, 
in said parish and State, in presence of Reuben S. A. McIntyre and 
Isaac P. Mathis, lawful witnesses, who hereto sign their names with 
said appraisers and me, recorder, on this the 4th day of September, 
A. D. 1868 

(Signed) ; JOHN W. HAYES. 
9 MICHEAL GINGERY. 


Attest: (Sig’d) R.S. A. MCINTYRE. 
« "J.P. MATHIS. 


[RECORDER’s SEAL.] (Signed) TT. D. MCCANDLESS, 
Recorder. 


[Int. rev. stamp, 5 cents. ] 


DocuMENT MARKED B.—Referred to and made part of the foregoing 
interrogatories. 


To the Hon. Geo. C. Benham, parish judge in and for the parish of 
Carroll, State of Louisiana: 
131 The petition of Frederick W. Boyd, a resident of the State 
of Mississippi, with respect shows: 
That he is the duly appointed executor of the last will and testa- 
ment of Jas. Railey, late resident of your said parish and State; that 
8--113 


58 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


he has duly administered the property of the succession of said 
Railey since his appointment and confirmation as executor under 
the will. Petitioner further shows that an application has been 
made to your honorable court praying that E. R. Egelly, Esq., be 
appointed dative testamentary executor of the said succession, not- 
withstanding your petitioner is acting as executor of the sinc, 
wherefore your petitioner prays that the said application be rjoctcd, 
and that the said applicant pay all costs of this proceeding, and for 
all general relief. 

(Signed) GOODRICH, PILCHER anp 

MONTGOMERY, Att’ys. 


(Endorsed in pencil marks on the back:) I’. W. B. Petition for 
appt as executor.” X opposition.” 2 X.” 


132. Depositions of witnesses produced, sworn, and examined, on 

the days hereafter stated, at my office, in the town of Floyd, 

La., under and by virtue of the annexed commission issued out 

of the circuit court of the United States of America to take depo- 

sitions ih a certain cause pending and at issue between Mary E. 
R. Boyd, by, etc., vs. W. G. Wyly and Charles R. Egelly. 


THomas D. McCanptess, who being first duly sworn on the 
Holy Bible, on this the 11th day of December, in the year of our 
Lord 1882, doth depose and say as follows: 


First. To the first interrogatory he saith: I resided at Floyd, 
then the parish of Carroll, now the parish of West Carroll, La. I 
was the recorder of said parish up to November, 1868, when my 
term of office expired. 

Int. 2nd. I do not know the plaintiff, but am acquainted with the 
defehdants & have known them for many years; also | have known 
Sparrow and Montgomery for many years. 

Int. 3rd. Iwas the recorder of the parish of Carroll until my 
term of office ended, in November, 1868. The parish site of the 
parish of Carroll was at Floyd, as the parish was then con- 

stituted. 
133 Int. 4th. I took the inventory of the succession of James 
Railey in the parish of Carroll on the 4th day September, 
1868. 

Int. oth. I took it, in my capacity of recorder of the parish of 
Carroll, by virtue of a commission issued from the clerk of the court 
of the said parish directed to me ofticially, authorizing and requir- 
ing me to make said inventory. John W. Hays and Micheal 
Gingery were the appraisers, and they were appointed by me. 

Int. 6th. I made the inventory, appointed the appraisers and 
swore them. They did appraise the property, they signed the oath, 
and also the inventory, as the original inventory annexed to the 
interrogatories shows. 

Int. 7th. He could not sign his name ([ mean the appraiser Gin- 
gery). The way his name appears written in « legible handwriting 
on said inventory was that I did the writing of his name while he 
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held the pen, he preferring to hold the pen while I did the writing 
to making his X mark. 

Int. 8th. The appraisers, John W. Hays & Michael Gingery, were 

considered competent to make a fair and just apprais-ment, and 
134 were disinterested and proper persons to appraise the plan- 

tation set cut in said inventory, they having frequently acted 
as appraisers and being familiar with river plantations. 

Int. 9th. No; [ am not aware of any fraud or unfairness in the 
matter of taking said inventory. 

Int. 10th. This inventory was made in the usual course of busi- 
ness ; there was nothing peculiar about it. 

Int. 11th. No; I have no recollection that either W. G. Wyly, 
Charles R. Egelly, Sparrow and Montgomery were present at the 
making of said inventory; on the contrary, I do not think that 
either of them was at Floyd at the time said inventory was taken; 
they did not advise or in any manner take part in or exeréise any 
influence in the maater of taking said inventory. 

Int. 12th. There was not, to my knowledge, any combination, col- 
lusion, or fraud between the above-named parties or any other per- 
sons to influence me or the said appraisers to make an unfair and 
unjust inventory and apprais-ment; on the contrary, the appraise- 
ment was a just and fair one, and there was no fraud in the matter 
nor fraud attempted. 

Int. 13th. It was. 
135 Int. 14th. It came ta my knowledge (for I was frequently 
recording deeds) that property was selling at forced sales at 
very low rates, almost at a nominal price. 

Int. 15th. Yes. 

Int. 16th. Yes. 

Int. 17th. There was a scarcity of money at that time caused from 
the results of the war, failure of crops, occasioned by overflow and 
worms, scareity and disorganized condition of the labor, besides the 
political condition of the country at that time was disheartening to 
all the old citizens. Many thought the country would be African- 
ized and everything go to ruin. 


To the first interrogatory propounded to all the witnesses: 


Answer. I have known W. G. Wyly, Edward Sparrow, and J. W. 
Montgomery since I was a boy. I knew them before the war. I 
have known C. R. Egelly since 1867. I do not know the plaintiffs. 

Answer 2nd. I know nothing further, except that the inventory 
and appraisement enquired about was just and fair, and the valua- 
tion of property was in keeping with the usual estimate of such 
property at that time, and that said property was exposed to over- 

How. 
136 Further, the condition of the country at the time was such 
that there was scarcely no demand for property at that time, 
and, as before stated, the people were greatly discouraged by the 
losses of crops and the gloomy condition of affairs generally. 
I know nothing further. 


(Signed) T. D. McCANDLESS. 
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Sworn to and subscribed before me this 11th day of December, 
1882. : 
[SEAL. ] (Signed) W. A. HEDRICK, 
Clert Dist. Court, Parish of West Carroll, La. 


James W. Dravcuon, who being first duly sworn on the Holy 
Bible, on this the 12th day of December, in the year of our Lord 
1882, doth depose and say as follows : 


To the first interrogatory he saith : 

Int. Ist. I resided in Floyd, then the parish of Carroll, now the 
yarish of West Carroll; | was the chief deputy in the office of W. 
W. Collins, sheriff of the parish of Carroll at that time. 

2nd. As before stated, W. W. Collins was sheriff and I was chief 
deputy, having charge of the affairs of the office. 

3rd. Yes; I “have made more or less sales on the first Saturday of 

every month, and I, of course, was familiar with the 
137 ~——srates at which lands were selling at forced sales in 1868. 
Int’y 4th. There was really no demands for lands in the 
year 1868, and such sales as were made were generally under fore- 
closures of mortgages or judgments and at very low rates, sav from 
one to five dollars per acre, owing to the situation and location and 
improvement of the places. 

Int. 5th. Sold almost ata nominal price ; some as low as fifty cents 
per acre at cash sales. | 

Int. 6th. Yes; the loss of crops, worms, overflows, and general de- 
pression of feeling among the citizens, ma-y having abandoned the 
country. 

Int. 7th. Yes. 

Int.-Sth. The financial condition of the country in 1868 was des- 
perate, on account of losses sustained by planters from causes here- 
tofore mentioned ; and there was great discouragement on account 
of the political condition ot the country at the time, many believing 
that the country would be Africanized, and by the reckless legislation 
and extravagant taxation the country would be completely ruined. 

Int. 9th. Yes. 

Int. 10th. T have; I have seen lands worth fifty dollars 
138 per acre before the war sell under the hammer as low as fifty 
cents per acre frequently. : 

Int. 11th. T have frequently seen them sell at rates ranging from 
fifty cents to five dollars per acre, owing to location and condition of 
improvements and probable security from overflow. For Instance, 
the Holland tract sold for fiftv cents per acre on the 3rd of October, 
1867, and that place was worth before the war from forty to fifty 
dollars per acre. As sheriff, I sold the Taylor tract on the 2nd Octo- 
ber, 1869, for fifty cents per acre, which before the war sold for fifty 
dollars per acre. On the 3rd of October, 1868, as deputy sheriff, I 
sold the Templeton place, containing fifteen hundred and sixty-five 
acres, for the total price of one thousand dollars, whieh place would 
have sold before the war at seventy-five dollars per acre. _The fol- 
lowing places, to wit, Narcissa J. Morgan place, the Goza place, the 
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Green or Tibbets place, the Carson place, the J. C. Drew place, the 
C. A. De France piace, the-Govy Hood tract, containing 1,992 acres, 
the J. M. Galloway tract, the C. B. Richards tract, the Seaborn Wade 
tract, the A. M. Waddill tract, the W. C. Carrie tract, the George G. 

Wilson tract, the Mrs. Manning place, the W. L. Allen place, 
139 the Henry Goodrich place, the W. H. Harris place, the Out 

Post place, the J. B. Williams place, the Rucker place, the S. 
L. Chambliss place, the Troutman place, all would have sold before 
the war at prices ranging from $40 to $75 per acre, and all have 
since been sold at merely nominal prices, not remembering now 
the exact amount of such sales; all of said places are in the allevial 
lands, formerly in the parish of Carroll, now the parish of East Car- 
roll, and many of them situated on or near the Mississippi river, and 
were considered among the finest plantations in the parish before 
the war. 

Int. 12th. It produced the effect that it would only have a nominal 
value, there being no demand for such property at that time. 

Int. 13th. I think I was present at the sale of the plantation to 
W. G. Wyly, in October, 1868; said sale was made by C. R. Egelly, 
administrator, at public auction. As far as I could see the sale — fair 
and open, and the price given was about the usual rates such sales 
were — made under the hammer; as before remarked, the prices of 
other lands at forced sales range from fifty cents to five dollars per 
acre. 


140 To the first general interrogatory to all the witnesses: 


Answer. I do not know the plaintiffs in this suit. I know 
the defendants. I tive known C. R. Egelly since 1867, and I have 
known for many years W. G. Wyly, Edward Sparrow, and J. W. 
Montgomery; I knew them before the war. 

Answer 2nd. I know nothing else that would be benefit to any 
one of the parties, as I have fully answered all the interrogatories and 


disclosed all my knowledge of the matters and things inquired of. 
(Signed) J. W. DRAUGHON. 


Sworn to and subscribed before me this the 12th day of Decem- 
ber, A. D. 1882. 
[SEAL. ] (Signed) W. A. HEDRICK, 
Clerk Dist. Court. 


Rosert J. Lonpon, who being sworn on the Holy Bible, on this 
the 12th of December, 1882, doth depose and say as follows: 


To the first interrogatory he saith: 

Int. lst. Mv age is thirty-eight years; my occupation is notary 
public, magistrate, and mayor of the town of Floyd at this time. 

Int. 2nd. I resided in Floyd in 1868; my occupation was 
141 deputy clerk of the district court, in full charge of the clerk’s 
office, being chief deputy. 

Int. 8rd. John L. Cheatham was clerk of the district court at that 

time, and he is now dead. 
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Int. 4th. I was chief and only deputy clerk of the dist. court at 
that time, performing all the duties of the oftice at that time. 

Int. 5th. Yes; 1 was deputy clerk froin 1866 to 1871. 

Int. 6th. T have examined the inventory annexed to the interrog- 
atories marked “A.” It is the original inventory of the property of 
the succession of James Railey, made on the 4th of Sept., 1868, by 
Thos. D. McCandless, recorder, under a commission issued by me as 
deputy clerk requiring him to make said inventory and appraise- 
ment. I know Thomas D. McCandless, the then recorder; I also 
knew and know the appraisers, John W. Hays and Micheal Gingery, 
and the witnesses, R.S. A. McIntyre and J. P. Mathis. 

Int. 7th. Yes; he was undoubtedly a faithful, competent, and con- 
scientious officer, and so regarded by everybody in the parish that 
knew him, 

Int. Sth. Yes; I regard them as fair and competent apprais- 

142s ers. _[ consider and believe that they made an apprais-ment In 

keeping with the general apprais-ment of and value of such 

property at that time and at the usual rates at which such property 
was then estimated. 

Int. 9th. I know the country adjacent to and surrounding the 
Railey plantation was overflowed in 1867 and 1868, and I know the 
levees were down in that neighborhood and the condition of the 
place was delapidated like that of other overt!owed lands. 

Int. 10th. Yes. 

Int. 11th. Lands were then selling under the hammer at a nom1- 
nal price, ranging from fifty cents to three dollars per acre cash. 

Int. 12th. Yes; as answered above, lands sold at that time at a 
mere nominal price under the hammer for cash; I have frequently 
seen good lands sell for less than fifty cents per acre about that 
time. 

Inf. 15th. Desperate, owing to the overflows, the worms, and con- 
sequent failures of crops and to the searcity and insufficiency of 
labor; also the political outlook was discouraging to the people, and 
many thought the country would be Africanized and all the prop- 
erty virtually confiscated by high taxation imposed by corrupt leg- 
islation. 

Int. 14th. Yes; there was great scarcity of money on ac- 

145 count of the failures of the crops, caused by overflows, worms, 

and insufficient labor during the period enquired of; these 

causes, together with the general depression of the people by the po- 

litical outlook, had the effect to reduce the price of lands in the 

country to a mere nominal rate, ranging generally from fifty cents 
to three dollars per acre at foreed sales. 

Int. 15th. Yes; [cannot reeall the instanees, but the records of 
the parish of Carroll will show that under writs issued by me as 
deputy clerk the same class of lands have sold at about the same 
rates frequently at that time; at that time lands of the kind 
were selling at a mere nominal rate; there were no purchasers 
hardly in the country and there was no demand for landed prop- 
erty. 

Int. 16th. As before remarked, the failure of crops on a¢count of 
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overflows, worms, and inefficient labor, together with the scarcity of 
money and the general depression of the people, were the causes of 
or reasons that operated to reduce the price of lands. 

Int. 17th. I have a remembrance of the appointment of C. R. 
Egelly as administrator of the succession of James Railey and the 

destitution of the dative executor, Frederick W. Boyd; I do 
144 = not remember all the circumstances, but remember there was 

a contest or an opposition, and that Egelly was finally ap- 
pointed. 

Int. 18th. Yes; as before stated, there was an opposition filed. 

Int. 19th. I have examined the document marked “ B” and _ be- 
leive it to be the original opposition by Boyd to the appointment of 
C. R. Egelly. My impression is that 1t was marked, filed, and put 
among the mortuary papers of the succession of James Railey by 
meas deputy clerk, though the part of sheet upon which the title 
was written and the filing endorsed thereon seems to have been torn 
off. The handwriting of the said original opposition is that of Charles 
M. Pilcher, of the then firm of Goodrich, Pilcher and Montgomery. 

Int. 20th. Yes; my impression is that said document was filed 
pending the application of C. R. Egelly to be appointed administra- 
tor. I know that an opposition was filed, and my impression is the 
document marked “B” is the one. The opposition I refer to was 
regularly filed and put away among the mortuary papers as was cus- 
tomary in like cases. 

Int. 21st. In January, 1871, I ceased to act as deputy clerk. 
145. I last served under Rob’t K. Anderson, clerk of the district 
court. 

Int. 22nd. The opposition filed to the appointment of C. R. Egelly 
(and, as I beleive, the one annexed to the interrogatories) was among 
the mortuary papers of said succession when I left the clerk’s office. 
I was always very careful with the papers of the office. 


To first general question to all the witnesses : 


Answer. I do not know the plaintiffs to this suit. I know the 
defendants. I have known C. R. Egelly since 1867. I have known 
for many years W. G. Wily, Edward Sparrow, and J. W. Mont- 
gomery. 

Answer 2nd. I know nothing further, having answered fully all 
the questions and disclosed all my knowledge of the matters and 
things enquired of. 


(Signed) R. J. LONDON. 


_—_ to and subscribed before me this the 12th day of December, 
A. D. 1882. 
[SEAL. ] (Signed) W. A. HEDRICK, 
: Clerk Dist. Court, Parish of West Carroll. 
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146 R. S. A. McINtyr&, who being first duly sworn on the Holy 
Bible, on this the 12th day of December, in the year of our 
Lord 1882, doth depose and say as follows: 


To the first interrogatory he saith: 

Int. Ist. Iam fifty-three years of age; my occupation is that of a 
farmer. 

Int. 2nd. I resided in the parish of Carroll in 1868. I was deputy 
sheriff in 1868 and I was also interested in the cultivation of a 
farm. 

Int. 3. Iam not acquainted with the plaintiffs in this suit. Iam 
well acquainted with the defendants, and also with Sparrow and 
Montgomery. I have known C. R. Egelly since 1867, and I knew 
W.G. Wyly, Edward Sparrow, and J. W. Montgomery before the 
war. I have known them long and well. | 

Int. 4. I have examined the original inventory annexed to the in- 
terrogatories marked “A,” and I can say that 1 was one of the sub- 
scribing witnesses thereto. 

Int. 5. Yes; I was present at the taking of said inventory on 
the 4th of September, 1868. 

Int. 6. Yes; 1 knew the appraisers— Micheal Gingery and John 
W. Hays—having known them long and well. 

Int. 7. Yes. 

Int. 8th. Yes. 
147 Int. 10th. No; I am not aware that there was any fraud, 
collusion, or undue influence practiced by any one to obtain 
said apprais-ment. 

Int. 11th. No; neither of the parties referred to in the 11th inter- 
rogatory had any hand in taking said inventory, nor were they pres- 
ent, noredid they use any influence, nor did they or either of them 
interfere with the recorder and the appraisers in making said inven- 
tory and apprais-ment. 

Int. 12th. Yes; the appraisers, John W. Hayes and Micheal Gin- 
gery, were considered as competent persens to make a fair and just 
apprais-ment of the plantation set out in said inventory; they were 
impartial and proper persons to make the apprais-ment, having fre- 
quently acted as appraisers in other cases and being well acquainted 
with the value of river plantations. 

Int. 13th. Yes. 

Int. 14th. Yes. 

Int. 15th. The price of property was very low; it was caused by 
the failure of crops and the overflows in 1866 and 1867, the worms 
also destroyed the crops during those years, besides the scarcity of 
and inefticieny of the labor had the effect to depreciate to value of 

property. The financial condition of the country was very 
148 bad; there was no money in the country scarcely. As to the 

political condition of the country I can say the Warmoth gov- 
ernment was organized and the negroes and carpet-baggers had com- 
plete control of everything. The old citizens were greatly discour- 
aged at the political outlook, many of them beletving that corruption 
and high taxation would impoverish the people and ruin the coun- 
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try. These were the causes mainly that broke down completely the 
value of property. I have seen property in 1868 frequently sell as 
low as fifty cents per acre, which property would have readily 
brought fifty dollars per acre before the war. 

Int. 16th. Yes; I was at Floyd at nearly every sale day (the first 
Saturday in every month), and I saw a great deal of property sell at 
succession sale and sheriff’s sales. JI observed that the rate at which 
lands were sold per acre was very low at cash sales; the usual rates 
were from fifty cents to three dollars per acre for good lands, accord- 
ing to their location, condition of improvements, and probable se- 
curity from overflows. 

Int. 17th. Yes; I regarded the inventory annexed to these inter- 

rogatories as a fair.and just one at the time it was made; 
149 also the apprais-ment was made at about the usual rates at 

which such property was estimated to be worth when sold 
under the hammer for cash. 

Int. 18th. The appraiser, Micheal Gingery, did sign the oath that 
was administered to him and also the inventory in my presence and 
in the presence of the other subscribing witness as the same pur- 
ports to have been done in said inventory of the 4th of September, 
1868. He signed in this way: He held the pen while Thomas D. 
McCandless, recorder, wrote his name in full; he could not write; 
he did not wish to make his X mark, but preferred to hold the pen 
while the recorder wrote his name to the oath and also to the inven- 
tory. 

Int. 19th. Yes; Thomas D. McCandless was an honest, capable, 
and conscientious officer as recorder, and he was so regarded by all 
the people that knew him. He cculd not have been induced to to 
have made a false and unjust apprais-ment. ‘The apprais-ment, as 
set out in the inventory annexed to these interrogatories, was a just 
and fair apprais-ment in every particular, and the property was es- 
timated by the appraisers at its actual cash value at that time. 


150 To the first general interrogatories to all the witnesses : 


Answer. I do not know the plaintiffs in this suit. I have 
known C. R. Egelly since 1867. I— known W.G. Wyly and thirty- 
two years. 

Answer 2nd. I have stated about all I know of the matters and 
things inquired of. I know that the apprais-ment and inventory of 
the 4th of Sept., 1868, was a fair and just one. The property 
was estimated by the appraisers at its actual cash value at the time. 
There was no collusion or fraud or undue influence exercised by 
W. G. Wyly, nor was there any by C. R. Egelly or by Sparrow and 
Montgomery. Neither of said persons were present, nor had they 
anything to do with the appointment of the appraisers or with the 
taking of the inventory. There was no interference in the matter 
by anyone. The recorder alone conducted the matter; he appointed 
the appraisers, swore them in my presence, and they made the ap- 
prais-ment of the property in my presence at what they considered 
its just value, without any influence or suggestion from any one. 
As before remarked, lands were estimated at a very small figure, 

J—1135 
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say from fifty cents to three dollars per acre, at that time, according 
to its location, the condition of the improvements, an‘! its 
151 ~~ probable protection from overflow. The levees were Cows on 
the Raleigh plantation and it was exposed to overflow at that 
time, and it could not have been sold at forced sale for a greater 
price than was bid for it by W. G. Wyly when it was struck off to 
him at succession sale, when he became the purchaser, on the 20th 
of October, 1868. At that time property exposed at auction sale 
ras at the mercy of the bidder or bidders that happened to have the 
cash, and there was very few in the country that happened to have the 
cash; also very few that desired to invest in landed property at that 
time on account of the financial and political cendition of the 
country, the inefficiency of the labor, and the insecurity of the 
alluvial lands from destructive overflows. As deputy sheriff I fre- 
quently went all over the parish on business in 1868, and I had as 
good an opportunity as any one to know the cash valuation of prop- 
erty and the rates at which it was selling at forced sales for cash. I 
consider the valuation of the Raleigh plantation as made by said 
appraisers, Micheal Gingery and John W. Hays, was fair and just; 
it was all the property would bring and actually did bring 
152. =when it was struck off to W.G. Wyly at a fair, open, and 
public sale on the 20th of October, 1868, The sale was a fair 
one in every respect; no one bid any higher than W. G. Wyly, and 
the property was struck off to him at the appraised value by C. R. 
Egelly, administrator, he being the highest and last bidder. 1 know 
nothing further of the matters and things inquired — that would be 
of benefit to either of the litigants or material to the issues. 
(Signed) R. S. A. McINTYRE. 


Sworn to and subscribed before me this 12th day of December, A. 
A. 1882. 
[SEAL | (Signed) W. A. HEDRICK, 
Clerk Dist. Court, Parish of West Carroll, La. 


I, W. A. Hedrick, clerk sixth district court in and for the parish 
of West Carroll, Louisiana, duly commissioned and qualified, do 
hereby certify that [ caused the witnesses, Thomas D. McCandless, 
James W. Draughon, Robert J. London, and Reuben S. A. MelIn- 
tyre, witnesses hereinbefore named and examined, to appear before 
me at the time and place above named (at my office, in the town of 
lloyd, parish of West Carroll, Louisiana, on the 11th and 12th of 
December, A. D. 1582), and after publicly and solemnly swearing 

each of them seperately to tell the truth, the whole truth, 

53 and nothing but the trutn, in answer to the annexed inter- 
rogatories, | then and there proceeded to examine each 
seperately by propounding to him the said interrogatories and re- 
ducing in my presence and that of the witness his answers thereto 
in writing, with my own hand, and [ then caused each witness to 
sign his deposition in my presence, as already stated. I further 
certify that everything was done in the matter of taking the deposi- 
tions aforesaid in the presence of each of the witnesses and in my 
presence, as above stated. 


a 
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In testimony whereof I have hereunto set my hand and seal of 
office officially on this the 12th day of December, A. D. 1882. 
[SEAL. ] (Signed) W. A. HEDRICK, 
Glerk 6th District Court, Parish of West Carroll, La. 


Entry in Chancery Order Book, Monday, March 5th, 1883. 


Mrs. Mary E. R. Boyp, by Her Next Friend, etc., 
bn Equity. No. 1. 


vs. 
W. G. Wy ty ef als. 


The defendant, Frederick W. Boyd, having entered his appear- 
ance to the bill of complaint herein, as amended, and not having de- 
murred, pleaded, or answered to same within the delay allowed by 
law, on motion of Rob’t Mott, Henry B. Kelly, & Chas. J. Boatner, 
solicitors for complain.nt, it 1s ordered that said bill as amended be ~ 
tuken pro confesso against the said defendant, Frederick W. Boyd. 


154 Order Assigning Cause for Trial. 
Extracts from the Minutes, April Term, 1883. 


MonrROE, WEDNESDAY, May 9th, 1883. 
Court met pursuant to adjournment. 


Present: Hon. Aleck Boarinan, district Judge. 
“ Mrs. Mary E. R. Boyp, by Her Next Friend, “a In Equity. 
Wa. G. Wyny ef al a 


By consent of all parties this suit was assigned for trial on Friday, 
May 11th, 1883. 


Motion and Order. 
Extract from the Minutes, April Term, 1883. 


Monrog, La., WeEpDNEsDAY, May 9th, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boariman, district judge. 


Mrs. Mary E. R. Boyp, by Her, &c., ; 
vs. In Equity. No. 1. 
W. G. Wy y et al. 


On the joint motion of the solicitors for complainant and defend- 
ants Wyly et al., ordered that the depositions and proofs herein be 
published and this cause be fixed for hearing and trial on Friday, 
the 11th inst. 
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Motion. Filed May 9th, 1883. 


Mary E. R. Boyp 
vs. bin Equity. No. 1. 
W.G. Wyty et al. 


On the joint motion of the solicitors for the complainant 

155 and defendant Wyly et al., ordered that the depositions and 
proofs herein be published, and that this cause be fixed for 
hearing and trial on Friday, the 11th inst. 


Motion. 
Extract from the Minutes, April Term, 1888. 


Monrokg, La., Fripay, May 11th, 1883. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district Judge. 
156 Mrs. Mary E. R. Boyp, by Her Next Friend, c., 
vs. No. ] 


W. G. Wy ty ef al. 


Complainant, by her attorney, Henry B. Kelly, files complainant’s 
note or evidence and also tiles a motion to suppress. 


Notice of Motion, &c. 


Extract from the Minutes, April Term, 1883. 


Monrok, La., Fripay, May 11th, 1883. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Mrs. Mary E. R. Boyp, by Her Next Friend, «c., 
vs. No. 1. 
W. G. Wy ty e¢ al. 


Respondents, by their attorneys, Jno. T. Ludeling and J. R. Beck- 
with, files respondents’ note of evidence and also files motion to 
suppress. 

Motion to Suppress. Filed May 11th, 1883. 


U. S. Cireuit Court, Western District of La., Sitting at Monroe. 
In Equity. 


Mrs. Mary E. R. Boyp, by Her Next Friend, etce., 
vs. No. 1. 


W. G. Wyty e€ al. 


157 The court is now moved, on behalf of the complainant, at 

the hearing of the cause, to suppress all testimony and docu- 
mentary evidence offered on behalf of the defendant, W. B. Wyly, 
before J. B. Beattie, special examiner, to which exceptions were taken 
on behalf of complainant at the time of its being offered- before 
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him, for the reasons stated in the exceptions so taken as shown by 
the procés verbal and return of said special examiner. 
(Signed) HENRY B. KELLY, 
Complainant’s Solicitor. 


Complainant’s Note of Evidence. Filed May 11th, 1883. 


United States Circuit Court for the Western District of La., Sitting 
at Monroe. In Equity. 


Mary E. R. Boyp, etc., 
vs. No. 1. 
W. G. Wyty ef al. 


Complainant’s note of evidence. 


Complainant offers— | 

1. So much of the answer of the defendant Wyly as admits the 
execution, purport, and probate of the will of James Railey and the 
copy of said will annexed to and made part of said answer, and so 
much of the said answer as admits the death of the testator, as set 

forth in the bill, and that at the time of his death he was the 
158 owner of the Raleigh plantation described in the bill, and 

that James R. Carson accepted as qualified as executor of 
said will and died, and that thereafter and in or about the ninth of 
July, 1866, Frederick W. Boyd was appointed and qualified as dative 
executor of said will, as set forth in the bill. 

2. The disclaimer of H. O. Railey filed of record herein. 

3. Depositions of witnesses taken and documents and exhibits 

introduced before J. B. Beattie, Esq., special examiner, on behalf of 
complainant, and returned by him into court. 
& 4. Certified copy of deed of sale, dated 2nd of August, 1873, from 
the marshall of the United States for the district of Louisiana to 
Ezra Wheeler and Co. 

5. Deposition of witnesses taken and documents and exhibits in- 


troduced before M. M. Cohen, U. S. commissioner. 
HENRY B. KELLY, Solicitor. 


Copy of Deed of Sale from U. S. Marshall, &c., to Ezra Wheeler and Co. 
Offered in Evidence by Complainant May 11th, 1883, and Filed May 
11th, 1883. 


159 Circuit Court of the United States forthe Fifth Judicial Circuit 
and Eastern District of Louisiana. 


Ezra WHEELER « Co. 
vs. No. 6972. 
JOHN H. GREEN. 


Deed of sale te Ezra Wheeler & Co. Extract from Book of Sales, 
&c., No. 3. 


Whereas I, S. B. Packard, marshall of the United States for tne 
district of Louisiana, under and by virtue of a writ of seizure and 
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sale issued and to me directed by the honorable the circuit court of 
the United States for the fifth judicial circuit and district of Louisi- 
ana, at the suit entitled “ Ezra B. Wheeler & Co. vs. John H. Green,” 
No. 6972 of the docket of said court, after having fulfilled and ecom- 
plied with all the previous requisites, I did seize and take into my 
possession the following-described property, to wit: 

All those certain tracts or parcels of land, together with the 
buildings and improvements thereon, farming utensils or aratory 
implements of all kinds, machinery, engings, stock, mules, and 
movable property thereon and thereto attached by destination, situ- 
ated, lying, and being in the parish of Carroll, in this State, and 
comprising the following tracts, viz: 

All of lots Nos. forty-one and forty-two ; all that portion of 

160 — lots Nos. 43 and forty-eight which ison the west or upper side of 

a line running through said lots Nos. 43 and 48, and contains 

472.3) acres, as per survey and sketch of survey made by Robert 
Boyd, surveyor, in January, 1870. 

All of section No. eight and that part of section number seven, in 
township No. 19, range No. 14 east, as lies on the south side of a line 
running through said line No. seven, so as to embrace 157;',%5 acres 
and 243,41, acres of the north half of section No. 56, all of which 
lands are fully delineated in the aforesaid sketch of survey made by 
Surveyor Boyd, and fully described in an act of partition of same 
and other lands passed before D. E. Jenkins, a notary public, in said 
parish of Carroll, on the 23rd day of May, 1870. 

And after having given due and legal notice to the said defendant 
of the said seizure in the manner pointed ov. by law, and having 
notified the said defendant to divide the property according to law, 
and having placed a keeper on the said property, and having taken 
the said property into my possession, [ advertised the said 
before-deseribed property for sale after the expiration of the legal 
delay from the time of said notice, to wit, on Saturday, the 21st 
June, 1873, by advertisement, composed in English, announcing 

the sale to take place at the court-house in the town of 
161 ~=Lake Providence, parish of Carroll, on the 2nd day of August, 

1873, at 12 o’clock m. Said advertisement was inserted and 
published in English in the “ Lake Republican,” the official paper 
of the parish of Carroll, published at the town of Lake Providence, 
from the said 21st day of June, 1873, to the day of sale in each and 
every issue of said official paper during said time, being full thirty 
days from the date of the first notice given in said newspaper. Said 
advertisements were inserted and published in said official journal 
on June 21st, 1873, June 28th, July oth, 12th, 19th, 26th, and August 
2nd, 1873. 

And after having further complied with and performed all the 
additional previous legal requisites, and after the said property hav- 
ing been duly appraised according to law under a plan and survey 
thereof submitted to me, which plan is on file in this office, I did 
expose said property for public sale according to law at the said 
court-house, in the parish of Carroll, on the said Saturday, August 
2nd, 1873, at at’12 o'clock m.,and at the same time and place of sale 
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I did announce in a loud and audible voice the terms and conditions 
of sale hereinafter expressed and specified, and did read verbatim in 

a loud and audible voice the certificate of the recorder of 
1613 mortgages of the parish of Carroll delivered on the day of 

sale, by which certificate it appears that there are no other 
mortgages standing in the name of said defendant and recorded 
against the said before-described property than the following, to 
wit: 

Mortgage in favor of Foster and Gwyn for the sum of $10,000,8% 
interest from the 23rd day of May, 1870. Recorded in Book “I,” 
folio 239. | 

Lien and privilege on all stock and personal property on Bell 
plantation in favor of Foster and Gwyn for advances for the year 
1870. Recorded mortgage “I,” folio 480. 

Mortgage in favor of Foster and Gwyn for the sum of $3,723.61, 
interest at the rate of eight per cent. until paid, given July 14th, 
1871. Recorded July 17th, 1871. 

Mortgage in favor of Foster & Gwyn for the sum of $3,009.55, 
with interest at the rate of 8%, from March 7th, 1872, until paid. 
Recorded Mareh 12th, 1872. 

Given under my hand and seal of office this 2nd day of August, 


1873. 
M. A. SWEET, Recorder. 


When Ezra Wheeler & Co., composed of Ezra Wheeler, Thomas 
Roundey, Augustus Ireland, and John V. Wheeler, being the last 
and highest bidders, each and every lot or portion of said property 

as hereinabove described in the plan hereinbefore annexed 
162 _—was adjudicated to the said Ezra Wheeler & Co., composed of 

Ezra Wheeler, ‘Thomas Roundey, Augustus Ireland and John 
V. Wheeler, for the price of each and every lot, as follows, to wit: 


Bete Fa Wis: Ti: Mies Licicscnisatin sp caine anentstiianiainadncndlind qdicaimiealaiaelG $534 00 
Lot No. . 4 C. L ; mine econ nee ckedipe: teint: diene ett aaa 667 00 
WD scisicorsssisaads scakesicdin chasientisies tata eae 1,567 00 

Ihe sctaneeiicact aii cachet etl ins elds ebalcdaaaal 667 00 

MA: sisinsuiiieiiesaeaiac ch celaniadilectnsteicebiie donates thst saieenalaniectesesiauaeareaaal 667 00 

Oise: snc cabinet ch c-means 667 00 

Tic ssneciigc-imaedtnlcicaraehiaatniideteel iae 667 00 

OO -scesschias Xeni aiedeen in absctegeaieeeciechablencaaligees lei aan 667 00 

A sculls sil ile al aia 667 00 

SOTA ites: ii ici eh iia ila lca aa lata SEN casi 667 00 

NOI = chives iii aa alll 534 00 

a ccidiipuiiitaace sil: desnl: “Atemiaiciiaiaiaiaias si aiaatieh eile ees uid 534 00 

BOTT: scsi eich niece ncaa dl 435 00 

Bas Ti Bi. Wi Miiiittectsneias ees eek ican ccleaner 262 00 
, MD eR eRe mS SS 262 00 

Ss shies dices cack a a il laa ale el 262: 00 

a cecal chitinase ia: ii Saas, i ati sl dalle 262 00 

Lot No. 1. S. L ae eee a ee 75 00 


is nant eecteaieiaieaninialaniaiini nnn dnapyiinie 67 00 


” 
8] 


eww W- @ @F @mewaeweee@eeewe=s @T eoeeeweere @@e@we we m - eae wwe @e 


72 MARY E. R. BOYD, &¢., VS. WILLIAM G. WYLY ET AL. 


1 sicasisecnisictesheiitn ei ba ies iia pala 67 00 
OD. - seine tn isc eis eeneanesecasentib aan 67 00 
OD, «scat tains i ean allaeanaaa aia 67 00 

$10,398 00 


Making a total of ten thousand three hundred and ninety-eight dol- 
lars, being over two-thirds of the total apprais-ment, which amounted 
to 15,429.60 dollars. 
163 Terms: Cash on the day of sale. 
Which price the said purchasers, Ezra Wheeler & Co., has 
settled with me, marshall, as follows, to wit: 


Paid in cash marshall’s costs and expenses.------------- $445 25 
Paid clerk U. 8. cireuit court ....... 0.0. .2226--cscene 22 39d 
Paid surveyor for survey and plan__---~---------------- D0 00 
BNI iin: svn cst igs cpl seiaaiala belie 420 00 
Puss metiqase Office q .... ..... ..cccccsansctnnd ence seenesia 1 50 

$939 10 


Making a total of nine hundred and thirty-nine & 7% dollars. 

And the balance of the price of adjudication, to wit, $9,458.90, the 
purchasers retain in their hands to be applied to the payment of 
their mortgage; five per cent. attorney’s fees, as fixed by the act of 
mortgage, amounting to $930.15, were likewise retained by the pur- 
chasers as part of their mortgage claim. | 
Total of purchasers’ mortgage and vendor’s claim by writ 

I iiss ss: sess teh einem mnaiie $19,583 45 
Balance of bid retained in part payment..--------- -.-- 9,458 90 


Balance due purchasers after deducting amount retained_ 10,074 55 


Now, therefore, know all men by these presents that I, the said 
marshal/, in considsideration of the premises and by virtue of the 
laws in such eases made and provided, do hereby sell, transfer, assign, 

and set over the aforesaid property to the said Ezra Wheeler 
164.  & Co.,and all the right and — which the said defendant had 
in or to the said before-described property : 

To have and to hold the same to their, the said Ezra Wheeler & 
Co., and their heirs and assigns forever. 

in witness whereof I have hereunto signed my name, at New 
Orleans, in the State of Louisiana, this 2nd day of August, in the 
year of our Lord one thousand eight hundred and seventy-three, 
and the 98th year of the Independence of the United States of 
America. 

(Signed) S. B. PACKARD, U. S. Marshal, 
By T. W. DE KLYNE, Deputy. 


Signed in the presence of the following competent witnesses : 
(Signed) JOHN FAHY. 
J. B. STOCKTON. 
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CLERK’s OFFICE. 

A true copy of the original deed of sale. 

New Orleans, August 14th, 1873. 
(Signed) F. A. WOOLFLEY, Clerk. 


CLERK’s OFFICE. 


I certify the foregoing to be a true copy from the original record 
in this office. 
N. O., April 30th, 1882. 
cnent (Signed) T. V. COUPLAND, D’y Clerk. 


165 Motion by Defendant- to Suppress. Filed May 11th, 1883. 


United States Circuit Court, 5th Circuit Court, Western District of 
La. In Equity. 


Mrs. Mary E. R. Boyp 
v8. | No 1. 
Wan. G. Wy Ly et als. 


Now come the said defendants, by their said solicitors, saving and 
reserving unto themselves now and at all times the benefit of all and 
all manner of exceptions and objections to the proofs, depositions, 
documents adduced and offered herein by said complainant, saving 
and making all and all manner of exceptions and. objections to the 
questions propounded to the said witnesses and to the answers of the 
said witnesses thereto, as well as to such as are apparent on the face 
of said depositions, as to such objections and exceptions as were 
made, taken, and noted by the examiner, and on all such deposi- 
tions as were returned by the examiner; and they further move the 
court here that the following documents be suppressed in all things 
as supposed proof and evidence in this cause, and that they be sev- 
erally not considered herein: 
lst. The document termed transcript of the record of the Supreme 
Court of the United States, No. 297, Mathew T. Johnson, ex., 
166 ___etc., vs. Stephen S. Waters, etc., marked by the examiner No. 41. 
2nd. The alleged breif of counsel prepared on said num- 
bered and entitled cause in the circuit court of the United States for 
the eastern dist. of La. and returned in this cause by M. M. Cohen, 
special examiner, for the following reasons, among others : 
Ist. Because said documents make no competent proof relating or 
pertaining to the issues. 
2nd. Because on the face thereof the same are not authenticated 
and are not material. 


(Signed) | J. R. BECKWITH, 
Sol’r for Def’t-. 
. , JNO. T. LUDELING, 


Solicitor for Def’t-. 
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Note of Evidence Offered by Defendants. Filed May 11th, 1883. q 
U.S. Circuit Court, 5th Circuit, Western District of La. In Equity. : 
Mrs. Mary Ek. R. Boyp 3 

vs. No. 1. 


Wa. G. Wyty et al. 


The defendants offer on their part as evidence and proofs in sup- 
port of their answer herein with its pleas and suggestions— 
167 Ist. The answer, with all exhibits and documents filed 
therewith or made part thereof. 
2nd. All documents offered and produced before the examiner 
and by him returned with the proofs as defendants’ exhibits, sched- 
uled from 1 to 34, inclusive, and so filed and published, and docu- 
ments by said examiner returned, marked, as offered by defendants, 
"Awe ee” “Dp,” “8,” “8 ,°"*S ee, ee 
66 N,” 
3rd. Depositions of Thos. D. McCandless, J. W. Daughon, Rob’t 
J. London, R. S. A. Melntyre, Wm. G. Wyly, Julius Aroni, taken 
on behalf of defendants, together with all and singular the docu- 
ments and exhibits referred to in the said depositions. 


(Signed) J. R. BECKWITH, 
Sol’r for Def’t-. 
(Signed) JNO. T. LUDELING, 


Solicitor for Def’t-. 


LED 


Cot 


168 United States Circuit Court, 5th Circuit, Western District 
of La. 


Mrs. Mary E. R. Boyp 

US. No. 1. 

WittramM G. Wyty et als 

Appearances: Messrs. Mott, Kelly & Saunders, for complainant ; 
J. M. Kennedy, Esq., solicitor for defendants. 


Testimony taken in the above entitled and numbered suit, under 
the 67th rule of practice of the courts of equity of the United 
States, before J. B. Beattie, special examiner duly appointed and 
qualified to take depositions of witnesses in the above-entitled 
cause. 

169 ‘District Court of the United States of America for the Fifth 


Circuit, Western District of Louisiana, Holding Sessions in 
the City of Monroe. June Term, A. D. 1882. 


FRriIpDaAy, the 30th day of June, 1882. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, judge. 
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‘Mary E. R. Boyp 
No. 1. 


v8. 
Wa. G. Wy y e¢ al. 


It is ordered that J. B. Beattie, stenographer of the court, be ap- 
pointed special examiner to take testimony in this cause in said 
parish of East Carroll; that complainant have forty days from the 
date hereof for her examination-in-chezf, respondents thirty days 
next following for their examination-in-chezf, and complainant have 
ten days thereafter for her examiner in rebuttal. 

A true copy. 

Attest : (Signed) JULIUS ENNEMOSER, 
D’y Clerk. 


(Endorsed:) U.S. circuit court, western district of Louisiana. No. 
1. Mary E. R. Boyd vs. W.G. Wyly et als. Copy of order appoint- 
ing special examiner. 


170 Cireuit Court of the United States of America for the West- 
ern District of Louisiana, Holding Sessions in the City of 
Monroe, La. 


To J. B. Beattie, stenographer of the court: 


Know ye that, reposing special trust and confidence in your in- 
tegrity and ability, we hereby authorize and require you that you 
call and cause to come before you, at Lake Providence, such wit- 
nesses as shall be designated by complainant and defendants, and 
them duly examine orally under rule 67 of the courts of equity of 
the U. S.on oath touching and concerning certain matters in a 
case now pending in the said court, wherein Mrs. Mary E. R. Boyd, 
by her next friend, is complainant and Wm. G. Wyly and Charles 
R. Egelly are defendants, and the same examinations so taken and 
reduced to writing you certify under your hand and seal and send 
enclosed to this court without delay, to be read in evidence on the 
trial of said cause, and also send this writ. 

Witness the Hon. Morrison R. Waite, Cheif Justice of the Supreme 
Court of the United States of America, Monroe, La., this Ist day of 
July, A. D. 1882. 

[SEAL. ] (Signed) J. W. WHEATON, Clerk. 


171 (Endorsed :) U.S. district court, western district of Louisi- 
ana. Mrs. Mary E. R. Boyd vs. W. G. Wyly e als. Com- 


mission. 

U.S. Circuit Court, Fifth Circuit, Western District of Louisiana. 
Mrs. Mary E. R. Boyp 
No. 1. 


v8. 
W.G. Wy ty ef als. 


It is hereby mutually agreed between counsel for complainant 
and defendants in the above entitled and numbered suit to waive 
the signatures of the witnesses to the transcript of their depositions, 
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the same having been taken in shorthand, said shorthand notes 


having been read over to and signed by the witnesses in presence of 


counsel. 
(Signed) MOTT, KELLY & SAUNDERS, 
Sol’rs for Complainant. 
- J. M. KENNEDY, Solicitor for Def’ts. 
172 Order. 


U.S.C. C., 5th Circuit, Western District of La. 


Mrs. Mary E. R. Boyp ) 
vs. No. 1. 
W.G. Wyty e¢ als. f 


In conformity with paragraph 5, section 67, of the rules of prac- 
tice of the courts of equity of the United States, it is ordered that 
counsel for complainants and defendants shall give at least 10 (ten) 
days’ notice to the opposing counsel of the time and place at which 
the examination of witnesses is to be held. 

August 12th, 1862. 

(Signed) J. B. BEATTIE, 
Special Examiner. 


Filed August 12th, 1882. 
(Signed) J. B. BEATTIE, 
Special Examiner. 


First Day’s Proceedings. 


“" LAKE PROVIDENCE, La., July 17th, 1882. 


Present: J. B. Beattie, special examiner; E. D. Saunders, Esq., 
solicitor for complainant; Judge W. G. Wyly, one of the defendants, 
In person. 


Counsel for defendants offered and had filed the following objec- 

tion: 
(Copy.) 

As the case stands for trial solely on the exceptions and 

173 pleas of defendants and is not now at issue on the merits, de- 

dants’ counsel objects to the evidence sought to be elicited by 

the counsel of complainant from their witness, N. D. Ingram, and 

others touching the merits of the controversy, and defendants’ coun- 

sel insists that no proof can be administered at this stage of the 

proceedings beyond the issues presented in said exceptions and pleas 

of def’ts, and therefore make this objection to the competency and 

admissibility of all parole evidence touching the merits of the ease. 
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First Day’s Proceedings. 


LAKE PROVIDENCE, LA., July 17th, 1882. 
N. D. IncRAm sworn and examined on behalf of complainant. 


Direct examination by Mr. SAUNDERS: 


Q. Mr. Ingram, what is your full name, your present residence, 


~ and how long have you been in this parish ? 


A. Nicholas D. Ingram; I have been in the parish forty years 


(40). 


Q. What is your age? 
A. Seventy years (70). 
Q. In what occupation have you been engaged during your resi- 
dence here ? 
A. In planting. 
Q. In cotton planting ? 
A. Yes, sir. 
Q. When did you first engage in cotton planting? 
174 A. It has been fifty years (50) since I first engaged in cot- 
ton planting on the Mississippi. 
Q. Have you continuously engaged in that business during the 
past fifty years (50) ? 
A. Yes, sir. 
Q. Have you resided continuously in this parish during that 
period ? 
A. No, sir; I was in Mississippi ten years (10); I have been here 
forty years (40). 
Q. Are you familiar with the purchasing price and yearly rental 
value per acre of cotton lands on the Mississippi river in this 
arish ? 
A. Well, land before the war was very high ; it could hardly be 
purchased at all. 
Q. I don’t ask vou now what the price was at any particular time; 
I simply ask you if you are familiar with that price. From your 
occupation and business, have you not known for a number of years 
past what cotton lands—Mississippi cotton lands—sold for in this 
parish ? 
A. Well, before the war they sold for something like sixty dollars 
($60.00) per acre and upwards. 
Q. I wish to know, Mir. Ingram, not if you are not acquainted 
with value of cotton lands at any particular period since you have 
been in the parish. If, for example, I ask what cotton lands 
175 ~— are worth now, can you not tell me? 
A. I cannot, there being no sale for them; none that I 
know of. 
Q. What is the usual rental value of lands per acre—cotton lands— 
since the war? 
A. I have known them to rent for eight — ($8.00) or less; that is 
the most that lands have rented for in the last eight (8) years. I 
rent lands adjoining the town for six dollars and a half ($0.50). 
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Q. Do you own a cotton plantation in this parish ? 


A. I own one—that is, I have an interest in it. I own one-half 


(3) of it. 

Q. When did you acquire your interest in it? 

A. I bought it — 1874—that is, I bought one half interest in it. 

Q. Did you yourself rent cotton lands prior to 1874? 

A. I rented one year 

Q. What vear was that? 

A. In 1873. 

(). In what business were you engaged from 1866 to 1870? 

A. I was engaged in planting. 

Q. Were you working lands of your own? 

A. I attempted it; I was overflowed two years. 

@. From whom did you rent cotton lands in 1873? 
176 A. I rented some from Mr. Hood at five ($5) dollars per acre. 
In 1866 and 1867 I attempted to plant my own place and was 
overflowed again. 

Q. What were you doing in 1868? 

A. I was cultivating part of the Point Lookout place ; it is about 
12 miles from here; I cannot tell if it isso much; they change the 
levees so much that it makes it further; it use- to be called 16 miles. 

Q. To whom did that place belong ? 

A. It belongs to Bass now ; he had rented it or leased it; I went 
there and worked the place in partnership. 

Q. How much rent did you pay per acre ? 

A. I did not pay any; he got the place in some sort of a trade; I 
went there and raised means to plant the place. 

Q. What was the usual rental value of cotton lands in 1868 ? 

As I don’t think they could be rented at all; the places was aban- 
doned almost entirely—given up to negroes. We could not get any 
means to run them; there was no money in the country; I went to 
New Orleans; I could not get a dollar ; there were no means in the 
parish, but I did succeed in getting some from Mr. Richardson ; I 
was well acquainted with him and got some from him. 

Q. Are you acquainted with the Raleigh plantation, on the Mis- 

sissippl river, in this parish, which is now in possession of 
177) = William G. Wyly, which place belonged to James Railey be- 
fore the war? 

A. Yes, sir; I know the place. 

Q. Were you acquainted with the place in 1868 ? 

A. I was not on it. I have not been on it since the war. 

Q. Did you ever pass it? 

A. Qh, yes, sir. 

Q. W hat was its apparent condition as — past it? 

A. Well, I don’t recollect that I noticed it. Judge De France 
and I passed it going to Vicksburg on horseback, but I don’t recol- 
lect the condition it was in. I had no interest in it; the country 

generally was in a bad condition. 

Q. Did you see it only once in 1868? 

A. I don’t think I did but once or twice going and coming. I 
know I past through the Marshall place, one of the finest places in 
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Madison parish. I don’t believe they made seventy (70) bales on it, 
judging from appearances. 

Q. Was that place overflowed in 1868? 

A. No, sir; I don’t know; not that I recollect of; which place — 
you mean? 

By Mr. Saunpers: The Marshall place. 

The WitNEss: No, sir. 

Q. Was the Raleigh place overflowed in 1868 ? 

A. I don’t know; the levee broke down there somewhere. I don’t 

recollect now. 
178 Q. Do you know what improvements were on the place in 
1868? 

A. Ido not; during the war the improvements were destroyed 
generally. 

Q. You don’t know whether they were destroyed on that place? 

A. I do not. | 

Q. Was there a dwelling-house on the place in 1868 ? 

A. I don’t recollect. 

Q. Do you know how many bales of cotton were made on the 
place in 1868? 

A. I do not. 

Q. Mr. Ingram, do you consider the sum of one dollar and a half 
- 00) per acre to have been a fair price for the Raleigh place in 
1868 ? 

A. Well, sir, it was considered a valuable plantation, I know. 

Q. Do you think that was an adequate and fair price for that 
plantation in 1868? 

A. I don’t think it was. I don’t think it was what it was worth, 
but there was no money in the country to buy anything. 

Q. Do you think tiat the apprais-ment of a dollar and a half 
($1.50) per acre for that plantation in 1868 was a serious and just 
valuation of it ? 

A. I should have appraised it higher, but but everything was very 
low and no money inthe country. I cannot say what property 

was worth here at that time. ? 
179 Q. Do vou know whether any lands as valuable as those 
of the Raleigh sold in 1868 for as low a sum as a dollar and 
a half ($1.50) per acre ? 

A. Well, personally, I do not, but I could hear of these things, 
but paid no attention to them. 

Q. Do you know of any cotton lands as valuable as those of the 
Raleigh plantation having been sold in 1868? 

A. I do not; I was discouraged and paid no attention to it; didn’t 
feel able to do anything. 

QQ. Do you remember what was generally considered a fair price 
for Mississippi cotton lands in 1868 ? 

A. No, sir; I don’t recollect. 

Q. About. 

A. It was just as I have stated before; everything was crushed 
here at that —; it appears nobody wanted to buy anything ; there 
was no money in the country; those that had rented lands around 
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here—Mr. Douglas rented the Ford place. I saw letters to his 
nephew where they said they would make a thousand bales of cot- 
ton ; they gathered seventeen bales; next year they made twenty-two, 
then he ran away with his mules: that was during the years 1866 
and 1867; I don’t think he did much in 1868; he ran off 
180 then. I know Mr. Manning spent seventeen thousand dol- 
lars and made nine (9) bales of cotton during those same 
rears. 
‘ Q. Mr Ingram, is not cotton raising the main occupation of the 
people of this parish ? 

A. Yes, sir. 

(2. Does it require the expenditure of a considerable amount of 
money to run a cotton plantation ? 

A. Yes, sir. 

Q. Is the cotton crop usually picked, marketed, and sold by Octo- 
ber? 

A. No, sir; since the war they generally begin picking about the 
first of October. 

Q. Mr. Ingram, is it considered advisable and judicious to sell 
large cotton plantations for cash in the month of October in this 
parish ? 

Counsel for defendants excepts to the competency and admissa- 
bility of the evidence of this witness, and this objection applies to 
all the foregoing answers of this witness, on the ground that the 
evidence sought to be elicited is not responsive to any of the issues 
presented in this controversy at this time ; that said questions seek 
to elicit the conjectures and opinions of this witness, and do not 
seek to establish any substantative fact at issuein this controversy ; 
that the testimony is irrelevant and incompetent; that recorded 
titles cannot be impeached by such opinions and conjectures of the 
witness. 


181 A. Well, they do it sometimes; there is one to be sold 
next Monday, I believe. 

Q. Is it considered generally advisable to sell large cotton planta- 
tions at that time of the year? 


By WITNEss: 
A. At foreed sales? 
Mr. SAUNDERS: 


Q. Yes, sir. 

A. Such things are generally done by agreement. 

Q. Would you sell your own place at that season of the year? 

A. If I could get my price I would; I would not be forced if I 
could help it; sometimes a man can’t help it. 

Q. What do you consider the best season of the year for selling 
large cotton plantations for cash ? 

A. Where they are forced to raise money, about the,1st of Decem- 
ber is the better time than the Ist of January; a man can raise 
more money in December than he can in January. 
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Q. Were you acquainted with the late Micheal Gingery of this 
parish ? 

A. Yes, sir. 

Q. In what part of the parish did he live? 

A. At Floyd. 

Q. How far is that from the Mississippi river? 

A. It is about fifteen miles (15); something like that. 
182 Q. What was his occupation ? 
A. He was a capenter by trade. 

Q. Was he the owner or manager of a cotton plantation on the 
Mississippi river ? 

A. Not that I know of. 

Q. Did he ever own or work a cctton plantation on the Mississippi 
river ? 

A. None that I ever knew of. 

Q. Could he write? 

A. I don’t know whether he could or not. 

Q. Would you rely upon his valuation of a cotton plantation on 
the Mississippi river? 

A. Well, I don’t know that I would; I don’t think I would. 

Q. Would you consider it safe to buy or sell Mississippi river cot- 
ton lands on the valuation set upon them by Gingery ? 

A. No, sir; I would not buy upon the judgment of any man. 

Q. Would you consider Gingery peculiarly incompetent to value 
Mississippi cotton lands ? 

A. I don’t think he was competent. 

Q. If you had been the administrator of a succession would you 
have thought it right or proper to employ Gingery to value the cot- 
ton lands of that succession which were to be sold at a probate sale? 

A. I would not. 
183 Q. Are you acquainted with John W. Hays, of this parish ? 
A. Yes, sir. 

Q. Where does he live? 

A. I think he lives in this town now; he lived in the neighbor- 
hood of Floyd at that time. | 
. In 1868? : 

. Yes, sir. 
. What is his occupation? 
. He was a small planter. 
. At that time? 
. Yes, sir. 
2. Would you have considered him competent to have valued 
Mississippi cotton lands? 
A. Yes, sir; John Hays has as much sense as anybody almost. 


Counsel for defendant objects to all these questions and answers 
on the ground set out in his previous objection, and upon the further 
grounds that the case is not at issue upon its merits, but only upon 
pleas and exceptions, and that the testimony of this witness is 
wholly irrelevant; that the questions and answers are not admissible 
in court to assail titles of record that have been standing undis- 
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puted for nearly fourteen (14) years; that the opinions and con- 

jectures of this witness have no bearing upon this case whatever 
and ought not to be permitted to encumber the record. 

184 Reserving the benefit of these objections, defendant’s coun- 
sel propounds the following cross-interrogatories : 


By counsel for defendant- : 


Q. What was the condition of things 1n this parish in October, 
1868, Mr. Ingram—the financial condition of things ? 


The WITNEss: 


A. In 1868? 

COUNSEL FOR Der’t: Yes, sir. 

A. They were as bad as they could be. 

Q. What was the cause of this depression of the country in 1868 ? 

A. Well, the disasters of the crops; there were no crops made, 
and the impression was the country would be “Africanized "—given 
up to the negroes. 

(). Please explain to what crops you refer as having been disas- 
trous, and what was was the condition of the country with reference 
as to its being about to be “Africanized.” Please specify in what 
years the crops were disastrous. 

A. In 1866 and 1867. The crop was not so disastrous in 1868. 
I know on one of the largest places in the parish the negroes lived 
on “ dewberries.” 

Q. Well, now, about the condition of the country in 1868 ? 

A. Well, the country had got under the control of the radicals; 
Grant we knew would ke elected. 

(). What effect did that produce on the business ? 

185 A. There was no business doing, scarcely. 

Q. What impression did it produce on the country that 
there was to be a new party, a new government—that a new party 
would take control of things—did it injure or depress business; did 
it depress it a great deal; was there great discouragement among 
property holders by the political aspect at that time? 

A. There was very great depression. 

Q). Did this have the effect to depress the value of property in 
October, 1865? 

A. Well, so far as [ know, | don't think anybody wanted to buy 
property. 

Q. Was there a general gloom over the country at that time at 
the outlook of things in October, 1868 ? 

A. There was. 

Q. You have stated you have known this parish for the last 40 
vears. 

A. Yes, sir. 

Q. I will ask you whether you ever knew things to look gloomier 
or bluerthan they did in October, 1868 ? . 
A. I never did. 
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Q. Do I understand you to say that this depressed condition of 
affairs in 1868 was owing to the failure of the crops in 1866 and 
i867 and the political aspect, ail combined ? 


. A. Yes, sir. 
186 Q. Was there any land buyers in that country at that 
time? 
A. No, sir. 


Q. I will ask you whether any lands were sold any higher than 
those (referring to the Raleigh place) sold for in 1868 or in 1869? 

A. I have no recollection of any prices; I lost all interest in the 
country and intended leaving it. 

Q. You had become discouraged yourself? 

A. I had intended going to South America. 

Q. I will ask you whether vou knew Col. [ke Harrison ? 

A. I did. 

Q. Do you know of his going to Honduras about that time ? 

A. I was told he went; I have not seen him since. I knew the 
Peaks, a wealthy family,and Dr. Seays; they went to Honduras. 

Q. I will ask you whether or not this discouragement was so great 
in October, 1868, owing to the disasters of the crops and unsettled 
condition of the country, that a great many planters were so dis- 
couraged that they were agitating the question of going to Honduras 
or somewhere else ? 

A. Yes, sir; that was a general feeling. 

Q. I will ask you, from your knowledge of the condition of 
187 affairs, do you believe it was possible to have sold any real 
estate at a forced sale of any magnitude at a higher price than 

this property was sold for? 

A. I don’t believe thev could; I don’t believe any person wanted 
to buy property in the country; some bought for lawyers’ fees and 
some for debts they could not get otherwise; that is — I know 
about it. 

Q. This Balfour plantation, were you well acquainted with it? 

A. Yes, sir. 

Q. Do you know anything about the succession sale of that prop- 
erty ; do you know what it brought? 

A. I don’t know what the price was; it was a fine plantation. 

Q. Is that plantation as fine as the Raleigh plantation ? 

A. I believe it is fully as good. 

Q. I will ask you whether or not the rental system that has pre- 
vailed in this parish has not been adopted since 1869 and 1870— 
renting out tracts? 

A. By hiring the hands by wages? 

Q In one (1) squad? 

A. That is the way I did. 

Q. Were these lands in 1866, 1867, and 1868—were they profitable 

tothe people engaged in cultivating them—the farmers; did 
188 they make any money by farming in this parish in 1868? 
A. There was thousand- of dollars sunk ; the boats went up 
loaded with mules—running them out of the country in 1868. 
Q. I will ask you whether or not the results of the planting was 
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not so disastrous during the years mentioned that the people en- 
gaged in planting were impoverished and broken up? 

A. Entirely ; [ heard Mr. Goza, one of the largest planters in the 
parish, had abandoned his plantation and taken his family and gone 
to Missouri. 

Q. I will ask you whether Mr. Manning lost money trying this 
experiment in 1867 ? 

A. Mr. Manning mortgaged his plantation in 1867 toa Mr. Angel, 
a northern party, for ($17,000) seventeen thousand dollars; he sunk 
every dollar of it. 

Q. Planting what place ? 

A. He planted a place belonging to Sparrow; it was called the 
e Hopewell ” plantation ; he made nine (9) bales of cotton. 

Q. What year was it that he made nine (9) nine bales of cotton ? 

A. That was in 1867; he abandoned planting altogether; in 1868 
he went down the country and _ rented a little piece of land on the 
“Stamboul” plantation—about (80) eighty or 100 (hundred) 

acres. ; 
189 Q. I will ask you whether during the years mentioned if 
the people that were engaged in planting did not lose all 
they had and become embarrassed and entirely impoverished ? 

A. They were. I know by experience, as I was as successfull a 
planter as any that has ever been in the parish. 

Q. I will ask you whether you have known of any plantation in 
this parish during the vears mentioned that yielded a net revenue 
of ten dollars ($10.00) an acre or any revenue whatever to those cul- 
tivating them ? 

A. Nothing whatever. These men that cultivated the “ Wiltson 
place,” Mr. Hall, one of the agents or partners of Sprague «& Co., told 
me they sunk three hundred thousand dollars ($300,000) tnere in 2 
year$. He got about three hundred bales of cotton in all. 

Q. Do you remember other cases where there was great loss on 
these river plantations? If so, mention some of them. 

A. Mr. Douglas, on the “ Ford” place, gave four thousand five 
hundred dollars($4,500), besides the improvements he had to put on it. 
This year, 1866, he made seventeen (17) bales of cotton; the next 

year he made twenty-two (22). 
190 Q. That was all he made in those two years ? 
A. In those 2 years; yes, sir. 

Q. What was the probable outlay incurred by him in expenses, 
by expenses incurred in making these seventeen (17) bales of cotton ? 

A. I could not undertake to guess. 

Q. How much land did he cultivate? How much did it prob- 
ably cost him to cultivate an acre ? 

A. I can’t say; it cost a good deal of money I know. 

Q. What did he probably lose by that planting speculation ? 

A. I saw some of his letters to his nephew in New York, Jimmy 
Douglas, stating that they expected to make twelve (1200) hundred 
bales that year. They made twenty-two (22) in all. That was the 
last year. 
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Q. He calculated on making twelve hundred (1200) bales and 
made twenty-two (22) ? 

A. Yes, sir. 

Q. What was the probable expenses incurred ? 

A. I cannot say ; it was immense. 

Q. What did it cost to make a bale of cotton at that time ? 

A. Dr. Dubose out here raised a few bales. He told me it cost 

him two hundred ($200) dollars a bale. 
191 Q. I will ask you whether or not in 1866 and 1867 it did 
not cost about twenty dollars ($20) an acre—an acre of land? 

A. Yes, sir; all of that. 

Q. On twelve hundred (1200) acres it would be twenty times that? 

A. Yes: it would cost twenty-four thousand dollars ($24,000.) 

Q. I will ask you whether it was the expenses on the Ford place 
that made it so unprofitable, or was only the yield of the twenty-two 
(22) bales of cotton ? 

A. They were economical ; it was not the expense. 

Q. I will ask you whether Col. Pilcher made any more farming 
on the “Ross” place during those two (2) years, or whether you 
know of any one that made a dollar in planting during those years? 

A. I was on the Pilcher place a while. 

Q. How many acres did he have in cultivation ? 

A. Why, they planted seven hundred or eight. hundred (700-800). 

Q. How many bales did they make? 

A. They made sixty-one (61) bales on six or seven hundred (600- 
700) acres. 

Q. I will ask you whether, from your knowledge of the 

192 country, the Raleigh plantation could have been sold at pub- 

lic auction at the door of the court-house for more than 

twenty-five ($2,500) casn, the amount paid thereon by the defendant, 
W.G. Wyley, on the day of sale, Oct. 20th, 1868? 

A. I doubt if it could have been sold for more than that. 

Q. Why was it that property was selling so low; what caused all 
this? 

A. The causes I have stated. 

Q. I will ask you whether or not it was owing to the existing 
financial condition of the country that property was compelled to 
be sold for small sums or not at all, at that time? 

A. Yes, sir. 

Q. I will ask you whether there was any land buyers with means 
prepared to buy lands at cash sales in the country at that time? 

A. None to my knowledge. 

Q. I will ask you whether, where property was forced upon the 
market, it did not necessarily sell low, owing to the condition of the 
affairs at that time ? 

A. Yes, sir. 

Q. I will ask you whether or not the amount paid for the Raleigh 
plantation was not it- is actual cash value at that time? 

A. Well, I suppose that would settle it; that is what I 
193. mean, because no one appeared to want any lands in the 
country; all the sales I heard were, as I stated a while ago, 
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bought in settlement of debts; people came to take them because 
they could not get anything else. 
(2. I will ask you whether or not you have been acquainted with 
the defendants, C. R. Egelly and W. G. Wyly, a great many years? 
A. Yes, sir; I have known Mr. Wyly since he was a boy. 
Q. I will ask vou what is the reputation of those gentlemen for 
honesty and integrity ? 
A. Very good. a 
Q. I will ask you whether they have been accused or implicated > 
in anv fraud or collusion to injure any one within your knowledge? 
A. They never have. 
Q. Is their standing as good as that of any other citizen in this 
parish ? 
A. Yes, sir; I have known Judge Wylv for over fifty years (50). 
I never heard anything against him. 
Q. From your knowledge of Mr. Egelly and the other defendant 
do you believe they are capable of colluding to defraud Mrs. Boyd 
or any one else? 
A. No, sir. 


194 Agreement. 


It was understood and agreed at the commencement of this ex- 
amination between counsel for complainant and defendants that 
they would make their objections after the witnesses had got through = S 
their testimony, and that these obtections would be considered as 
having been made at the time the testimony objected to was given. 


Counsel for complainant objects to all of the testimony just elicited 
from the witness, N. D. Ingram, on cross-examination, that was 
hearsay and irrelevent, and he specially objects to the said witness’ 
statenhfents from hearsay as to the loss of — incurred in the culti- 
ration of particular plantations and to the witness’ statements from 
hearsay as to the discouragements and intentions of particular 
planters. 


| S. T. Le May sworn and examined on the part of complainant. 
Direct examination by Mr. SAUNDERs: 


Q. Mr. Le May, what is your age? 
: A. Iam sixty-three years of age, sir, last April. 
| Q. Where do you reside ? al 
A. I reside in this place, sir. 
Q. How long have you resided in this parish ? 
195 A. I have been here since the war; a few years previous. 
Q. What has been vour occupation ? 
A. The first few years after the war I planted and supervised the 
business for other parties in planting; since then I have been en- 
gaged at chiefly the hotel or boarding-house business. 
Q. Do you know what was the usual purchase price and rental 
value of cotton lands per acre on the Mississippi river in 1868 ? 
A. I don’t know of any lands selling in this country in 1868, only 
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those that sold at public auction, and they, of course, sold for a nom- 
inal sum as they might have bidders. 

Q. For what did such cotton lands rent for in 1868? 

A. I really don’t know; they rented for a portion of the crop, or 
so much cotton per acre. There were no lands rented here for money 
that I know of, except occasionally you would find men who would 
rent a whole place for so much money—a dollar or six dollars, what- 
ever it was. 

Q. In 1868, can you tell whether or not the rent of cotton lands 
was eight or ten dollars ($8.00 or $10.00) an acre? 

A. As I have stated before, lands were not renting for 

196 money; land was renting for so much cotton per acre, gen- 
erally about seventy-five (75) or eighty (80) pounds of lint cot- 

ton per acre—that is, where those lands were rented to laborers; where 
land was rented in a body it rented for much less. ; 

Q. Were you acquainted with the Raleigh plantation, in this par- 
ish, in 1868 ? 

A. Not very particularly acquainted with it; I knew it; it was 
one of the best plantations in the parish when protected from over- 
flow. 

Q. About how much cleared land was there on that plantation ? 

A. Iam unable to say, sir; I was not sufficiently acquainted with 
it to say. 

Q. Was there a dwelling-house on that plantation in 1868 ? 

A. I don’t know whether there was or not. 

Q. Do you know what was the condition of of the fencing and 
drainage on that plantation in 1868 ? 

A. The drainage, I presume, was a good deal choked up for want 
attention ; the fencing, I suppose, was all destroyed—measura- 
sly so. 

Q. Do you — what crop of cotton was made on that place in 1868 ? 

A. I do not; the only thing I know about the place in 1868 was 
the upper end had no levee; this end of the front levee was all gone ; 
much of ii was overflowed ; how much of it was overflowed I can’t 

say. 
197 Q. Do you consider the suin of $1.50 (one dollar and fifty 
cents) an acre to have been a iair price for that land in 1868? 

A. I would not consider that a dollar and a half ($1.50) an acre 
was value of the property. I should not have supposed so. 

Q. In your opinion what was that land worth an acre in 1868? 

A. I cannot say, sir; the financial condition of the country was 
such that valuable property was at the mercy of those who hap- 
pened to have a little capital—in other words, you might say that 
property had no real value. | 

Q. Do you consider that the apprais-ment of that plantation at a 
dollar and a half ($1.50) an acre was a serious appraisement of it? 

A. I don’t know, sir. I can’t answer that question. I had noth- 
ing to do with it. I knew nothing of it. 

Q. Do you consider it just appraisement ? 

A. I cannot pass upon other men’s acts; that appraisement was 
made by other parties; if they appraise it according to their judg- 
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ment I have no right to pass upon it,at least I think so, and for 
that reason I shall have to waive a direct answer to the ques- 
198 tion, only asI have given it. I told you previously I did not 
think a dollar and a half ($1.50) an acre was the value of the 
property. 

Q. Mr. Le May, isthe month of October a favorable time of the 
vear for selling large cotton plantations for cash ? 

A. Well, sir, I don’t know that it makes any material difference 
as to what scason of the year a plantation is sold; cotton planta- 
tions generally get into the hands of monied men; capitalists have 
as much money at one season of the year as another. I would not 
think it would make much difference. 

Q. Were you acquainted with Micheal Gingery ? 

A. Yes, sir; I knew him. 

Q. Where did he live? 

A. I think his home was in Floyd in the western portion of 
Carroll parish. 

Q. What was his occupation ? 

A. He was a carpenter, I think, sir. 

Q. Did he ever own or manage a cotton plantation ? 

A. Not that I know of, sir. I only knew him in the capacity of 
a carpenter, sir; he may. 

Q. Could he sign his name ? 

A. Indeed, sir, I cannot say. I never had any business transac- 

tions with him. 
199 Q. Would you have considered it proper to appoint Gin- 
gery appraiser of a cotton plantation to be sold under his ap- 
prais-ment at a probate sale ? 

A. Well, sir, I hardly know how to answer that question. Mr. 
Gingery was a citizen here, and I suppose looked upon generally as 
being competent to do duties of that kind. However, I think there 
are men in this portion of the country, in the immediate vicinity of 
the plantation, that would have been more competent to appraise 
property than he was. 


Counsel for defendant- objects to the testimony of this witness: 


Ist. Upon the same grounds set out in their objections to the tes- 
timony of the previous witness, to wit, that this case, not being at 
issue upon the merits, but only at issue upon the pleas and excep- 
tions, that no parole evidence is admissible beyond the issues pre- 
sented in said pleas and exceptions. 

2nd. That the statements of this witness amount to nothing, but 
are his conclusionsand opinions generally as to matters and things in 
the country, and he has no know’eige of any substantive facts com- 
petent to be proved under the issues presented in this case ; that his 

testimony is hearsay, irrelevent, and has no bearing upon the 
200 issues of this case as it now stands for trial upon the pleas 
and exceptions. 

Reserving the benefit of the foregoing objections and exceptions in 
regard to the competency and admissibility of this evidence, counsel 
for defendant- propounds the following: 


MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET Ab. 89 


Cross-interrogatories by counsel for defendant- : 


Q. I will ask you, Mr. Le May, whether or not Mr. Micheal Gin- - 
gery did not have the reputation of being an honest and good citi- 
zen ? 

A. I knew nothing else of him. 

Q. Was his general reputation as a citizen that of an honest and 
upright man ? 

A. So far as I knew, that was his character. 

Q. Was he considered a man of good character, straightforward 
and honorable, in the community generally ? 

A. As to his judgment, I cannot say how he was looked upon in 
the community. I have previously answered the questions as to his 
being an honorable and upright citizen. 

Q. You never heard anything to the contrary ? 

A. I never heard anything to the contrary. 

Q. Now, I will ask you whether or not there was in October, 1868, 

and during the year 1868, a general gloom and great de- 
201 pression over the financial condition of things in this parish 
among the people? 

A. I would, to answer that question in a few words, say that there 
was. 

Q. I will ask you whether or not the planters of this parish, in 
1866 and 1867, were not pretty thoroughly broken up and disgusted 
with the system of free labor as an agent for producing crops in 
this parish, and what was the result and general experience of the 
planters in producing these crops—were they fortunate or unfor- 
tunate in their enterprise? 

A. I would say, in answer to that question, that the free labor had 
been, tested to the injury—the financial injury—of every man that 
had taken hold of it; so much so that but very few could get suffi- 
cient advances to do anything for a few years thereafter. 

Q. I will ask you whether or not the people that went into this 
planting speculation and experience in this parish—whether or not 
they were thoroughly broken up by the results of those two (2) 
years ? | 

A. Nearly all the capital that was brought to this country for the 
purpose of planting was lost, the men broken up, and returned 

to their homes—most of them. 
202 Q. You mean those Northern men that brought their cap- 
ital down here to try the experiment of raising cotton with 
free labor were unfortunate and lost their money generally ? 

A. That is what I allude to. The years of 1866 and 1867 were 
experimental years. Most of them lost their money and left the 
country after the experience of those (2) years. 

Q. I will ask you whether or not, in the beginning of 1866, there 
was not great demand for plantations by these Northern capitalists 
that came here in order to try their experiment of raising cotton 
with free labor? 

A. Yes, sir; the country was crowded with men wanting property. 

Q. I will ask you whether or not during those two years there was 
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not a fictitious value placed upon farming lands in this parish, 
owing to the fact that a great many Northern men were here to try 
the experiment of raising cotton with free labor? 

A. I should say there was. 

Q. Please state, if you know, any instance where lands were 
rented at high rates to Northern men during those two (2) years. 
| A. I really don’t know the rates of rent, but I know there 
203. were several places rented for which the men were unable to 

ay. | 

Q. Do you or not know of numerous instances where, during those 
vears (1866-1867), vou could get as much as ten dollars ($10) to an 
acre from these Northern men to get on the place to try it? 

A. I don’t know that I call to my mind any place that rented for 
that money, but lands were rented for different prices ; whether any 
land rented for that price I can’t sav. I know, tifough, that rents 
were fabulous ; I know that. 

Q. You mean during 1866 and 1867? 

A. Yes, sir; during those two (2) vears. 

Q. I will ask you, Mr. Le Mav, what caused this change from 1866 
& 1867 to 1868—what produced this revultion ? 

A. I would answer that question by saving the insufficiency of the 
labor and withdrawal of capital, ete., was what produced it, and the 
losses that had been sustained in planting in previous vears. 

Q. T will ask you whether or not there were not immense sums 
spent by the people of this parish and those Northern capitalists by 
those planting experiments in 1866 & 1867? 

A. Everything that was invested, so far as I knew, was lost. 

204 Q. Twill ask vou whether, on many of these plantations 

that formerly produced a thousand (1.000) bales of cotton, 

whether or not they vielded during those years 1866 & 1867>fifty 
(56) or seventy-five (75) serenty-fire bales of cotton ? 

A. There were places, a number of them I know of, that had the 
capacity, when well cultivated, to produce from five hundred (500) to 
a thousand (1,000) bales of cotton. They never attained, any of them, 
over a hundred (100). 

Q. Mr. Le May, I will ask you if vou are well acquainted with the 
plantations of this parish ? 

A. Yes, sir. 

Q. Now, I will ask vou whether you know of a single instance or 
exception to the rule that people engaged in planting in this parish 
did not experience a total loss of their investment as the reward of 
their labors and efforts to raise cotton by free labor during the years 
1866 & 1867? 

A. I think it likely Sutton’s € Lombard, on the “ Vista” planta- 
tion, perhaps held their own; with that exception, I don’t know of 
any 

Q. I will ask you whether they employed Chinese labor or not? 

A. They emploved Chinese labor in 1868. 

Q. From their experience with free labor were they not disgusted 
with it? 
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205 A. They employed Chinese labor in consequence of the col- 
ored labor not being profitable or reliable. 

Q. What was about the cost at that time to cultivate an acre of 
cotton? You have had large experience. 

A. I never went so fur into the details as to ascertain that fact. 

Q. Suppose you had a plantation of a thousand (1,000) acres, how 
much would capital would it require for you — work it at the price 
of of wages that prevailed in 1866 & 1867 ? 

A. I would have to make some calculation; I was going to say I 
suppose twenty-five thousand dollars ($25,000). 

Q. That would be about the capital you would require to culti- 
vate a place of one thousand (1,000) acres during the that period ? 

A. Yes, sir. 

Q. I will ask you whether you have known many plantations 
during those years, the expenses of which amounted to that sum, 
which actually yielded but seventy-five (75) or a hundred bales of 
cotton ? 

A. I was not sufficiently acquainted with the expenses of parties 
outside of my own supervision to say what were the expenses; I 
would like to be excused from answering that question otherwise 

than by supposition or something of that kind. 
206 Q. What did I understand you to say, that planters and 
those cultivating !ands here in 1866 & 1867 experienced a 
loss of nearly all their capital by their experiment of those vears ? 

A. According to my experience and observation in the country, 
everything was lost. 

Q. Now, sir, I will ask you whether these disasters in 1866 & 1867 
in the agricultural interests of this parish, whether or not they caused 
great depression in the value of property in 1868 ? 

A. I would say it did. 

(. Did not a great reaction set in and did not property fall down 
to almost a nominal sum or value in this parish on account of these 
disasters ? 

A. I would say that property had scarcely any value; property 
was almost valueless; it was at the mercy of any man that had 
money. | 

Q. Do you mean to say that after these great losses of the failures 
of the crops that property could only be sold for a nominal price, or 

at such prices as bidders chose to give ? 

A. Property under the hammer could only be sold at such prices 
as men of means felt disposed to give for it. 

Q. Was there much inquiry—much disposition about this time, 
October, 1868, to invest in lands ? 

A. Very little. 
207 Q. Do you think, in October, 1868, the Raleigh plantation, 
if exposed at public sale for cash, could have been sold for 
any more than it did sell for, to wit, twenty-five hundred and thirty- 
three — ($2,533.00), or thereabouts ? 

A. I don’t suppose it could for the reason it did not. There was 
no money in the country. 

Q. I will ask you whether or not the planters of this parish about 
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that time were not greatly discouraged by the situation of affairs in 
the parish, and the change of government that was going on, and 
the experiences and loss of the previous years; were they not dis- 
couraged and gloomy in their anticipations about the future of this 
country ? 

A. Exceedingly so. 

Q. Do you know the “ Balfour” plantation ? 

A. I do. 

Q. Was that considered a fine plantation before and since the 
war? 

A. One of the best in the parish; it had no superior. 

A. I will ask you how far that plantation is from the town of Lake 
Providence ? 

A. About four (4) miles, sir. 

Q. I will ask you about how many acres in that plantation do you 
remember ? 

A. My recollection is that it measured about nine hundred (900) 

acres of open Jand—cultivated land. 
208 Q. Do you remember how many acres there were in the 
tract? 

A. Sixteen hundred and some odd in all. 

Q. What did that place sell for Feb’y 9th, 1869 ? 

A. Three dollars an acre, according to this deed (referring to a 
deed handed him). 

Q. I will ask you whether the Raleigh plantation has a caving 
front ? 

A. Yes, sir. 

Q. Is it affected by “seepage water,” which is not the case with 
this Balfour property ? 

A. I should say it was. 

Q. I will ask you whether the levee caved there in 1868 ? 

A. My recollection is that the upper end of the place—the levee 
on the upper end of the place—was gone, caved off some time dur- 
ing the vear 186s. 

Q. I will ask vou — saw it at that time, it did not have a dilapi- 
dated look—if the plantation did not look to be in a dilapidated 
condition in 1868 ? 

, ~y should think it did. From appearances it was quite dilapi- 
ated. 

Q. I will ask you whether or not from the condition that prop- 
erty was in In October, 186S, it could either have been rented or 

sold for a large amount in the condition it was then in? 
209 A. I have answered that question before; I don’t think it 
could have sold for any more than it did sell for, owing to the 
condition of the place and the condition of the country. 


a 


Counsel for complainant objects to what the witness has stated as 
hearsay and to what he has said In reference to the financial and 
political condition of the country. Reserving these and all other 
legal objections and exceptions to the testimony given by this wit- 
ness, counsel for complainant proupounds the following.: 
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Redirect : 


Question. Was that place overflowed in 1868 ? 
A. The upper portion of it was—I think it was—I won't be posi- 
tive, but that is my recollection. 


Joun W. Hays sworn and examined on behalf of complainant. 


Direct examination by Mr. SAuNDERs: 


Q. Mr. Hays, are you a resident of this parish ? 

A. No, sir; not of this parish ; Iam a resident of West Carroll ; 
you might say this was my residence—I live here. 

Q. How old are vou? 

A. I am 67. 
210 Q. How long have you resided in the parish of West 
Carroll ? 

A. Well, sir, I have lived in this and in that parish 32 years. 

Q. Mr. Hayes, were you appointed appraiser of the estate of James 
Railey in 1868 ? 

A. Well, sir, I don’t recollect; I was appointed appraiser of so 
many places, because them days I was always around Floyd ap- 
praising a heap of things; I don’t recollect. 

Q. Can’t you remember whether you ever appraised the Raleigh 
plantation, belonging to Mr. Railey’s succession ? 

A. Well, sir, I can’t say to save my life whether I did or did not; 
I know I appraised property, but I don’t knew what property ; 
swamp property over here somewhere; we live in the hill country ; 
it is very little higher than this, but I don’t know what property it 
was ; I don’t remember the place. 

Q. Do you remember anything about it? 

A. I have a faint recollection of appraising that property now, 
since I see all of that (referring to certified copy of inventory to 
which his signature is attached or appended). 

Q. Well, Mr. Hays, do vou remember who were the attorneys in 
that case ? 

A. No, sir; I do not. 

Q. Do you remember whether Messrs. Sparrow & Montgomery 
were the attorneys ? 

A. I do not, sir. 
211 Q. Do you recollect whether Mr. Gingery acted as appraiser 
with you? 

A. I think he did. 


Counsel for defendant- reserves the same objections to the parole 
testimony of this witness as set out in his objections to the examina- 
tion of other witnesses upon the ground that at this state of the pro- 
ceedings it is incompetent to interrogate witnesses upon the merits 
of the case; which is not now at issue, the sole issue being the facts 
raised in the pleas and exceptions, to which complainant has filed a 
replication, and nothing therein justifies the admission of testimony 
save documentary evidence. 

Reserving these and all other legal objections to the competency 


ee ee 


Bromerermtey oe 
CO worsens 


94 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


of the evidence of this witness, counsel for defendant- propounds the 
following cross-interrogatories : 


By counsel for defendant-: 


Q. Will you be kind enough, Mr. Hays, to state whether you knew 
Micheal Gingery ? 

A. Yes, sir; I knew hiia well. 

Q. Where is Mr. Gingery now? 

A. He ts dead. 

Q. Was he considered an honest and reputable citizen during his 
lifetime in this parish ? 

A. Yes, sir; thought a great deal of. 

Q. Was he an old citizen? 

A. Yes, sir. 
212 (y. Was he considered a man of good, fair judgment and 
integrity ? 

A. Yes, sir. 

Q. Was he called upon often to act as appraiser around the court 
there at Floyd during 1868 and previously ” 

A. Yes, sir. 

Q. The record shows that you and Micheal Gingery acted as ap- 
praisers of the Raleigh plantation when the inventory was taken by 
Thomas D. McCandless, recorder, on the 4th of September, 1868. 
Please state whether you made a fair and honorable and just ap- 
prais-ment of that property at that time as you understood the 
matter to be and the records of your appointment shows. 

A. Well, sir, we were sworn; we certainly done the best of our 
knowledge. The property was very low; it was torn all to pieces ; 
the levee was down. Plenty of good land in our country here ap- 
praised at six bits. I have seen tt appraised here in this parish at 
six (4) bits an acre. 

Q. Mr. Hays, I would ask you if this planting business in 1866 «& 
1867 did not result in great loss to the people here on the Mississippi 
river that were trying to plant by free labor. 

A. Yes, sir; I think they most all broke. 
213 Q. I will ask vou if you were not one of the wealthy 
men in this parish during that time—that is, man wiih 
ready money. 

A. Yes, sir; I suppose I was considered as much so as any man 
in the parish ; most of them, at least. 

4). i will ask vou if you did not have as much ready cash as any 
old citizen here at that time. 

A. Well, sir, I don’t know. I think I had. 

Q. As much gold? 

A. Yes, sir. 

Q. As any old citizen? I don’t refer to men coming here from 
the North. 

A. Yes, sir; any old citizen. 

Q. I will ask whether or not you were actually engaged in the 
business of buying and selling land ? 
A. Yes, sir. 
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Q. And have as good an opportunity to know the value of lands 
as any other man in the parish? 

A. Yes, sir; I think so. 

Q. I will ask vou if the Northern men that brought their money 
down here to try the experiment of raising cotton by free labor did 
not get thoroughly broken up by the failure of the crops in those 
years. 


A. Yes, sir; they did. 
214 Q. I will ask you, Mr. Hayes, if in 1868, when this sale took 
place—October, 1868—whether there was not such a great 
crisis and pressure in the country that the sheriff was seizing every- 
thing around here. 

A. Yes, sir; stock and mules. 

Q. Everything, most, was under seizure ? 

A. Yes, sir. 

Q. I will ask you whether or not there was a great deal of dissat- 
isfaction throughout the country and the people disheartened by 
their losses in planting and disorganization of labor in 1868. 

A. Yes, sir. 

Q. Mr. Hayes, this plantation sold on the 20th October, 1868, for 
the full amount of the appraisement, to wit, twenty-five hundred 
and thirty-three dollars and five cents ($2.500.05). I will ask you 
whether, from your knowledge of the condition of the country, you 
think it was possible to have sold that place on that day at public 
auction for any higher sum than that. 

A. If it had been, somebody else would have bid over it. 

Q. I will ask you, Mr. Hayes, if you were not frequently about 
the court-house at public sale days during that period. 

A. Yes, sir; I was always on hand at public sales—nearly al- 

ways. 
215 Q. I will ask you, Mr. Hayes, if property during that time 
was not so low in value that for a few dollars per acre you 
could buy any of it that was exposed for sale. 

A. Yes, sir. 

Q. I will ask you, Mr. Hayes, if there was any change of govern- 
ment going on about that time and whether or not a great many 
people thought the country would be Africanized. 

A. Yes, sir. 

Q. Didn’t this fact have some effect in breaking down the price of 
property at that time? 

A. Yes, sir; it did. 

Q. Do you know the defendant, W. G. Wyly, well ? 

A. Yes, sir; I do. 

Q. Did he have anything to do with this matter of the appraise- 
ment or ever have any conversation with you upon that subject? 

A. He did not. 

Q. I will ask you if Judge Montgomery ever had any conversation 
with you upon the subject or had anything to do with the appraise- 
ment of the property. 

A. He did not. 
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Q. I will ask you whether Charles R. Egelly was present or had 
anything to do with apprais-ment. 

A. No, sir; he did not. 

Q. Mr. Hayes, the record shows that you were appointed by Thos. 
D. McCandless to act as appraiser with Mr. Gingery in that case. I 
will ask you if Mr. McCandless was not the only man that ever 
spoke to you or asked you to make an apprais-ment of that property. 

A. Yes, sir. 
216 Q. I will ask you, Mr. Hayes, if that property was not ap- 
praised and sold like various other pieces of property at that 
time. 
A. Yes, sir. 


Counsel for complainant reserves the same objections heretofore 
urged and all other legal objections € exceptions to the testimony of 
witness on cross-examination. 


S. T. LEMay recalled by complainant : 


Counsel for complainant says that he was this morning taken by 
surprise by the statements made by the witness, Mr. LeMay, in re- 
gard to the rental value and purchasing price of the Raleigh planta- 
tion, and he said counsel may have been mistaken in his conclusions 
as to said testimony. He now recalls the witness in order that he 
make his said statements more full and explicit or reconcile them 
with the statements heretofore made by him, the said witness, as to 
similar matters. 


Q. Mr. LeMay, I wish to ascertain whether I correctly un- 

217 ~=derstood your testimony this morning as to the rental value 

of the Raleigh plantation in 1868; will you please tell me 

now what your estimate of the rental value of that plantation for 
that year 1s? 

Counsel for defendant- objects on the ground that counsel for 
complainant is attempting to cross-examine his own witness, which 
is Incompetent in any court of justice; that this witness has been 
examined in chief and cross-examined; that he has completed his 
deposition, signing the same, gone off and left the place of taking 
the depositions. Since then other witnesses have been examined, 
and now complainant's counsel is attempting by this method to im- 
peach the veracity and credibility of his own witness and to cross- 
examine, Which no court ought to sanction; that, offering said wit- 
ness, he vouched for his credibilitv. He has, therefore, no right to 
attempt by cross-examination to impeach the integrity or honor of 
his own witness. 

Defendants’ counsel further objects on the ground that the evi- 
dence is incompetent; that the evidence sought to be elicited thereby 
is not responsive to any issues raised by the replication to the ex- 
ceptions and pleas filed in this case,and upon which the case is 
being prepared for trial; that it 1s res inter alios acta; that the opin- 
ions and conjectures of this witness are not admissible in evidence 
and cannot be admitted on the trial of said pleas and exceptions. 
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218 Q. Mr. Le May, I wish to ascertain whether I correctly 

understood your testimony this morning as to the rental 
value of the Raleigh plantation in 1868. Will you please tell me 
now what your estimate of the rental value of that plantation for 
the year 1868 is? 

A. I don’t think I placed any rental estimate on that property. 
My recollection is I don’t think that interrogatory was made exactly 
in that way. It was as to the rental value of property in the com- 
munity. 

Q. I now ask you what was the yearly rental value of the Raleigh 
plantation in 1868? 


To this question counsel for defendant- reserves the same objec- 
tien as fo heretofore made. 


A. I was not sufficiently acquainted with the condition of the 
Raleigh plantation at the time to say what the rental value of it 
was. 

Q. Now, Mr. Le May, what was the rental value of cotton planta- 
tions on the Mississippi river in the vear 1868? 

A. Well, where plantations rented out in the whole it would aver- 
age a good deal. For instance, Judge Wyly buys land ; he places it 
at a certain rate. Some other gentlemen would rent, that same 

place for a certain amount or more. I don’t think I could 
219 place any figures particularly. In 1868, I think it was, 

“Spencer’s plantation,” in “ Bunche’s Bend,” rented for twenty- 
seven hundred dollars ($2,700) to Sutton. I think there was about 
six hundred acres of that land; my recollection does not serve me 
as to any other property that I could say what it rented for. There 
was other property rented, but not feeling particularly interested in 
other men’s business I paid no attention to it particularly, and con- 
sequently I can’t sav what it rented at. I might makea mistake as 
to the rental value of the property at that time. When you come to 
rent to negroes as tenants they would pay about seventy-five (75) or 
eighty (SO) pounds of lint cotton to the acre. 

Q. What was the value of lint cotton that year? 

The Wirtxess: 1868? 

Mr. Saunpers: Yes, sir. In other words, what was the equiva- 
lent in money of seventy-five (75) or eighty pounds of lint cotton 
that vear? 

A. I think the average value of lint cotton for that year was 
twelve (12) or (15) fifteen cents. I won’t be positive. I was not sell- 
ing any. 

Q. Mr. Le May, what was the average selling price of fair cotton 
lands per acre on the Mississippi river during the year 1868? 

A. I am unable to say, sir. 
220 Q. What did you consider, then, to be a just and fair price 
for ordinary cotton lands on the Mississippi river? 

A. Well, at that time I could not have placed any estimate upon 
them. The country was in such a condition there was no value to 
anything here, scarcely; every thing seemed to be hung on wire; 
had no value to it really. 

13—113 
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(). Mr. Le May, did you not testify in the case of Gay againt Mor- 
gan, Nu. 6612 of the docket of the circuit court of the U. 5S. for 
Louisiana? 

A. I think I was a witness in that case. 

Q. Do you remember testifying in that case as to the value of 
ordinary cotton lands per acre on the Mississippi river in the year 
1868? 


Counsel for defendant- objects to this incisive and persistent effort 
on the part of counsel for complainant to cross-examine his own wit- 
ness and, if possible, to impeach his credibility. Counsel for def ’t- 
also objects to all this testimony sought to be elicited on the ground 
that the same is not responsive to any of the issues pending in this 
case; that the conjectures and opinions of the witness cannot have 
any other effect than to unnecessarily encumber the record with 

matter foreign to the issues of this case: that there is nota 
221 ~=substantial fact sought to — el/icited that any court of jus- 

tice for a moment would consider as having any bearing upon 
the issues presented on the trial of the pleas and exceptions to which 
plaintiff has replicated ; that by said replication the only issues pre- 
sented to the court are issues of fact as to Judgment of court desti- 
tuting dative executor, Fred. W. Boyd, and judgment appointing 
Charles R. Egelly administrator, judgment ordering inventory of 
the property, and the judgment ordering the sale of the property 
and judgment homologating the final account of Charles R. Egelly, 
administrator, decreeing a distribution of the finds, as set out in the 
tableaux by said administrator, and the canceliing of his bond and 
discharging him from further duty in said succession ; in other 
words, the questions at issue are questions of law and res adjudicata. 
Pleas of prescription, pleas to jurisdiction, pleas to want of proper 
parties are questions of law that cannot in any manner be affected 
by parole iestimony, having reference, if to anything at all, only to 
theamerits of the controversy, which are not vet at issue; consequently 
defendants’ counse! objects to all this effort to hold an inquisition in 
the parish of Carroll to ascertain whether this piece of property or 
that piece sold at a too high or too low price fourteen (14) or fifteen 

(1d) years ago, and is an effort to test the memory of citizens 
222 = as to matters and things that transpired nearly a quarter of 

century ago: all of which ts irrelevent to the issues in this case. 


By Mr. SauNDERs: 


(), Do you remember testifying in that case as to the value of 
ordinary cotton lands per acre on the Mississippi river in the year 
1868? 

A. I can’t sav that I remember that I testified anything relative 
to the value of lands, though my memory may be treacherous on the 
subject; I can’t sav. 

Q. Are you certain that if you did testify in that case as to the 
value of cotton lands that vour testimony was correct ? 

A. Well, it was correct, according to my judgment. Whatever I 
might have testified to at that time was correct. What I testified 
then was correct. 
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Q. I wish to show you what you did testify to, and now hand you 
your testimony in that case—the case of Gay against Morgan—and 
ask you if that statement is true? 


Counsel for def’t- objects to this question and to this effort to cross- 
exataine on the part of counsel for complainant his own-witness; 
counsel for def’t- specially objects to this question asa leading ques- 
tion; that it is attempted to lug into this case matters and things 
that have no reference to it, and to bring up evidence taken in 

proceedings between other parties, which has no reference to 
223 this case, and complainant’s counsel cannot by a species of 

cross-examination of their own witness either impeach his 
testimony or if possible elicit something more favorable to them than 
was elicited on the first examination; that counsel for complainant is 
resorting to this expedient that ought not be allowed in a court of 
justice; that the witness has been fully interrogated, has given his 
testimony-in-chief, has been cross-examined, and discharged. Def’ts’ 
counsel therefore submits that at this stage of the proceedings it is 
not proper to seek to have witness reproduced and examine him in 
relation to matters and things that were elicited in a different liti- 
gation between different parties, and thereby indirectly introduce 
evidence in this case which is not admissible. 


By Mr. SaunDERs : 


Q. Have vou just read the testimony which you gave on the 28th 
of Feb’y, 1878, before S. D. Oliver, special commissioner in the case 
entitled Gay against Morgan et als., No. 6612, of the docket of United 
States circuit court for the district of Louisiana? 


Counsel for defendant- objects to this question on the ground that 

it ‘s a leading question and upon the ground that the answer 

sought to be elicited has no reference to any of the issues 

224 now pending in this case; that the only effect of such ques- 

tions and answers seems to be an effort on the part of counsel 

for complainant to cross-examine his own witness and if possible 

impeach his testimony; that it is wkolly irrelevant and inadmissi- 

ble to determine any of the issues involvea in this controversy. 

Therefore counsel for def’t- objects to such question and whatever 
answer is made thereto. 


A. I have, sir. 

Q. After reading vour testimony in that case referred to 1s your 
memory at all refreshed as to the value of cotton lands in this 
parish on the Mississippi river in 1868 ? 

The Witxess: What do you mean as to value—for sale or rent or 
what? 

Mr. Saunpers: For sale. 

The Witsess: Thus far it is refreshed. Lands in certain locali- 
ties would be worth very much more than those in certain other 
localities. The testimony I have just read in the case referred to, 
Giay against Morgan, refers to lands entirely protected by levees 
from overflow, while the lands of the Raleigh plantation in ques- 
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tion were, as before stated, in the year 1868 without a levee on cer- 
tain portions of the front, and therefore subject to to overflow, and 
therefore of less value than other lands. At the same time 
225 =I was not aware of the fact that I had placed an estimate on 
the value of these Morgan lands; that is about all I can say. 
As to the rental value of the lands, I don’t know that Iam very 
far from the same in one case than I am in the other. 


Q. In that ease, the case of Gay against Morgan, what did you tes- 
tify was the rental value of cotton lands ? 


Counsel for defendants objects on the ground that the record of 
that case alone—Gay against Morgan—would be the best evidence 
if the same were admissible to establish the fact sought to be elic- 
ited, and no other proof would be admissible in reference to the con- 
tents of that record, but that the record of said suit, being a contro- 
versy between different parties and different subject-matters to the 
issues presented in this case, is wholly inadmissible to affect the 
issues of this case; that said record is res inter alios acta, and can- 
not be introduced in evidence in this case; that said record itself 
being the best evidence of its contents, not being admissible evidence 
in- this case ; that the testimony of this witness sought to be intro- 
duced without any reference to that case is but a second-hand effort 
to introduce the issues of a previous litigation between different 
parties into this case by the parole testimony of this witness, and 
this in a court of justice ought not to be allowed. 


A. I think it was eight or ten doHars ($8.00 or $10.00) an 
acre. 
226 Q. What do you now in this case testify to be the rental 
value of the Raleigh plantation ? 

A. I have not placed any rental value on the Railey plantation. 
I stated repeatedly that I did not know. 

Q. You say that the levee on the front portion of the Raleigh 
plantation in 1868S was broken down ? 

A. Yes; the upper portion of it. 

Q. When was that levee replaced ? 

A. I think, if Iam not mistaken, in the winter of 1S86S and 9; I 
think so; I will not be positive whether it was replaced perma- 
nenily or not. The levee we had was called a “ protection levee,” 
a “run-around ;” I don't recollect : I won't be positive if it af ié was 
replaced even at that time; but I think it was. 

Q. How much of the Raleigh plantation was overflowed in 1868 ? 

A. Iam unable to sav, sir. 

Q Were the lands on the Raleigh plantation of average good 
quality ? 

A. That has been my understanding, but I am _ not intimately 
acquainted with the character of the lands on the Raleigh planta- 
tion; I have been across the place a few times. 

Q. When were vou across the place ? 

A. I don’t recollect the date, sir: several times in my life. 
227 Q. When the lands of the Raleigh planiation are protected 
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by levees is that plantation or not as valuable as other cotton 
plantations in this parish ? 

A. I presume it is, sir, save the caving of the bank ; caving banks 
are never estimated so high as banks that don’t cave; that has been 
a caving bank for the last twenty (20) years, I believe.. 

Q. Has the levee on the Raleigh plantation broken since 1868? 
_ A. It has coned off several times since, sir. I don’t know that it 

has broken ir: any other way, only I know it has caved off several 
times since that date (15868). 

Q. Has that plantation been overflowed since 1868? 

A. It was overflowed this year, sir. 

Q. Was it overflowed this year in consequence of the levee in 
front of it breaking? 

A. I don’t know whether it was overflowed from the break in the 
levee in front or just above. It broke off above in many places 
there for a space of eight (8) or nine (9) miles. 


Counsel for def’t- repeats his objection to all of these questions, 
and, according to the agreement of counsel, this objection is to be 
considered as having been made at the time these questions were 

propounded and answered. Counsel for def’t- objects to the 
228 competency and admissibility of the parole testimony of this 

witness and all other legal objections that may be suggested 
in court when they are sought to be adduced. 

Reserving these objections, counsel for defendant- propounds the 
following cross-interrogatories : 


By counsel for def’t-: 


Q. I will ask you, Mr. Le May, to explain how it is that lands are 
rented to freedmen at from seventy-five (75) to eighty (80) pounds 
of lint cotton tothe acre? I will ask you whether or not this is the 
mode by which the planters gets his land cultivated? Having to 
advance all the supplies and furnish the mules and incur all the 
expenses, I will ask you whether or not this method of farming is 
resorted to for the purpose of making the negro man a better laborer 
on the plantation and whether or not he isa mere laborer on the 
plantation ; the whoie thing being at the risk of the proprietor, 
whether or not the loss falls on the proprietor regardless of any 
arrangement with the laborers in case of a short crop? 


Notre.—Question read over to witness. 


A. Well, I presume one — the reasons for doing that is to get 
entire control of the crop. In the first place, the rent notes have 
control over a sufficiency of the cotton to pay the rent; in 

229 the second place, where a planter furnishes his hands he 
takes control of the remaining portion of the crop to identify 

him for the supplies he furnishes. The object is, no doubt, to give 
the negro an interest in the cultivation of the crop and lands and 
to make him a better agent than he otherwise would be. He is 
only, after all, a mere laborer; all the risk is on the proprietor. 
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There is no doubt but that whole loss is sustained by him, tbe 
laborer being irresponsible. 

Q. Is not this particular feature of renting lands to the laborer 
here since the war, the object being to get him to work better 
merely ? | 

A. It is so understood here and expressed by all of our planters, 
I believe, that such is the better method of managing the labor. 

Q. I will ask vou, Mr. Le May, whether or not, as a matter of 
truth and fact, notwithstanding these paper arrangements, whether 
or not the planter has not generally lost money by entering into en- 
gagements with labor since the war? 

A. I say he has, sir. 

Q. I will ask you, Mr. Le May, whether or not from your expe- 
rience the laborers of this parish have been enable- to pay their supply 
bill, their mule rent, and the landlord ; whether or not the result 

has not been a loss to one or the other of these accounts ? 
230 A. I don’t suppose their is one planter in ten (10) in the 

parish that to-day can show on his books a balance sheet that 
will show a profit on the same, all/though he is entirely une-cumbered 
by the negro. There is not one (1) negro in ten (10) in the parish 
but is more or less in debt to his landlord or his supply merchant 
or for his mule hire. 

Q. I will ask you, Mr. Le May, if, notwithstanding these big 
claims for rent, there has actually been any profit to the planter by 
this free labor since you have been acquainted here since the war— 
clear profit I mean ? : 

A. I don’t know a man in the country that has made it a profit- 
able” business, as I stated before to-day. I believe I did instance 
Sutton & Lambert as having made something in 1866 and ’67._ I 
think I might say that Dr. McCollough, a resident of our parish, 
made some money by his planting onerations. 

Q. Do you know of any other case ? 

A. I do not, sir. 

Q. I will ask you if you don’t know of a great deal of large losses 
that planters in this parish have sustained in this experiment of 
renting lands to the colored people ? 

A. The loss has been very general, with a few exceptions. 
251 Q. I wili ask you if all the planters of this parish were not 
involved in debt and with mortgages upon their property— 
upon the property of many of them—caused by their advancing to 
freedmen upon their plantation in erder to get this delusive promise 
of fabulous rent? 

A. So far as the mortgage on property is concerned, I am unable 
to say how common that is; but as to the thrift of the country, that 
speaks for itself. We see every day and our eyes show us it is not 
in a thrifty condition. 

Q. I will ask vou, Mr. Le May, if these large rents that these 
Northern men promised to give when they came down here for 
these lands, if In many instances they were not mere promises ? 
Didn't they break up and run away without paying anything ? 

A. I think most of them did. 
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Q. I will ask you, Mr. Le May, if while these big rents were 
offered in 1866 and 1867 by these Northern men for rent of land in 
this parish, eight (8.00) and ten ($10.00) dollars an acre, if the result 
of the experiment of these years, 1866 and 1867, were not so disas- 
trous as to ruin them, and if they did not run away, most of them, 
and leave unpaid a large amount of indebtedness that they had 

contracted here in their efforts to cultivate lands by free labor? 

232 A. I don’t think they paid their rents here in a good many 

instances. They left a good many debts contracted by them 
unpaid. ; 

v. I will ask you whether, as a matter of fact in your testimony 
previously given, if you did not state the figures promised by these 
Northern people, or whether, as a matter of truth, they were unable 
out of any of the proceeds of their crops to pay those large rents 
for the lands in 1866 and 1867? 

_ A. The crops being an entire failure in consequence of the ine-fi- 
ciency of the labor, they, of course, failed to meet the demands for 
rent only by an excess of capital; they were never paid from the 
proceeds of the place, at least. 

Q. Mr. Le May, do you think that, notwithstanding these large 
nominal rents promised by these Northern men and these large 
rents promised by the freedmen, that there is a plantation in the 
parish that has yielded any revenue, any net revenue, from the 
crops or proceeds of crops produced thereon since the war? 

A. I think i have fully answered that question in a good man- 
instances, though perhaps not exactly in the same language; I have 
answered it by saying I don’t think there was any profit arising 

from the cultivation of the lands in the country; planters 

253 may have in some instances gotten some improvements on 

their places by having laborers upon them that they other 
wise would not have gotten. — | 

Q. Do you think from your knowledge of the cotton plantations 
in this parish that they have been a source of great revenue to any 
one ? 

A. I do not. : 

Q. Outside of the gentlemen you have named that have had some 
success, do you think of any others in the parish that have been suc- 
cessful by these planting experiments, that you know of? 

A. I think I would have been likely to have heard something 
about it, though I don’t know it of my own knowledge. 

Q. Well, do you know of any that have even held their own? 

A. I think I-could mention one or two (1 or 2) other parties that 
have held their own at it. 

Q. Couldn’t you mention cases in which people have lost their 
whole fortune at this experiment? 

A. I could, sir. 

Q. On the whole, then, do I understand you to say that, from your 
observation and experience, cotton planting with free labor has not 
been a success in this parish ? 

A. It has not; no, sir. 
Q. Has it been a source of much loss to the people? 
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A. Yes, sir; and much annoyance. 
234 Q. I will ask you whether or not nearly all the old citizens 
that raised money to try this experiment of raising cotton 
with free labor were not ruined by it in 1866 and 1867? 

A. A majority of them were, sir. 

Q. I will ask you, Mr. Le May, whether or not, having been a 
practical business man yourself, if the business had been profitable 
would vou not have continued it and not abandoned it? 

A. I think I would. 

(Q. Do I understand you to say you abandoned it because it was 
not profitable—was not a success ? 

A. Yes, sir; that is why I quit. 


Counsel for complainant excepts to the foregoing cross-interroga- 
tories and answers thereto on the ground that the witness cannot 
testify as to the pecuniary success or failure of his neighbors’ busi- 
ness; that if the success or failure of such persons’ business be a 
material fact in this case it should be proved by their own testi- 
mony and not by vague hearsay. 

ounsel for complainant reserves all other legal objections and 
exceptions to the relevancy and admissibility of the testimony of 

this witness. 
23 And, neither party offering and being ready to examine 
any other witnesses this day, I adjourned the examination 
herein ordered, in the presence of all parties, until Tuesday, July 
1Sth, 1882, at the same place. 


(Signed) J. B. BEATTIE, 


Special Examiner. 


Second Day’s Proceedings. 
LAKE Provipence, July 18th, 1882. 
N. D. [sGram recalled and examined on behalf of complainant. 


Direct examination by Mr. SAUNDERs: 


Before re-examining the witness, counsel for complainant states 
tinat he was yesterday morning taken by surprise by the statements 
made by the witness In regard to the rental value and purchasing 
price of cotton lands in this parish during the year 1868; that the 
statements of the said witness on these points seem to be at variance 
with the statements he has previously made on the same point. 
Counsel for complainant therefore recalls him in order that his at- 
tention may be drawn to the apparent conflict between his testi- 
mony of vesterday and his prior testimony on the same subject, and 
in order that he may have an opportunity of explainmg or remov- 

ing this conilict, if in fact it exists. Counsel for complainant 
236 proposes therefor to cail the witness’ special attention to his 
former statements on these points, and asks witness to recon- 
cile said stateménts with his testimony of yesterday morning. 
Counsel for complainant further adds that the witness was recalled 
for this purpose yesterday afterncon, but for want of time was not 
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re-examined. Having made the above statement, counsel for com- 
plainant now propounds the following interrogatories: 


Q. Mr. Ingram, were you not a witness in the case entitled Gay 
against Morgan et als., No. 6612 of the docket of the United States 
circuit court for the district of Louisiana ? 

A. I was. 

Q. Did you not in that case testify as to the general rental value 
and sale value of cotton lands cn the Mississippi river in this parish ? 


Counsel for defendants objects on the grozad that counsel for 
complainant having examined the witness in cheif yesterday, and 
the witness having been cross-examined also by counsel for def’t- 
and discharged, it is incompetent for counsel for complainant to 
recall said witness for the purpose of traversing his answers 
made on the examination-in-cheif; that the object of this effort 
can only be to attack the credibility of said witness, which 

is incompetent for complainant to do, having made him 
237 her witness; that the effect of the questions propounded 

and to be propounded is in the nature of a cross-examina- 
tion instituted by complainant whereby they seek to traverse the 
answers of this witness in chef. Defendants’ counsel also objects 
that the question propounded is not responsive to any of the issues 
pending at this time in this case; that the succession of Gay and 
what was said therein by this witness and other witnesses are mat- 
ters res inter alios acta, have no reference to this case, and ought 
not to encumber the record, and that said testimony is wholly irrele- 
vent. 


Nore.—Question repeated. 


Q. Did you not in that case testify as to the general rental value 
and sale value of cotton lands on the Mississippi river in this parish ? 

A. I did. 

Q. Tell me, Mr. Ingram, whether or not the “ Raleigh plantation ” 
is as good as the “Albin,” “ Wilton,” and “ Melbourne” plantations. 

A. I don’t believe it is as good ; not as well protected from the river. 

Q. Is it of greatly inferior value to those plantations ? 

A. Well, I don’t know as it is greatly inferior. 


Note.—Tov these questions counsel for defendant- reserves 
238 the same objections on the ground of irrelevancy and inad- 


missibility, and on the further ground that complainant's 
counsel cannot cross-examine his own witness. 


Q. How much inferior in value would you regard the Raleigh 
plantation to the before-mentioned places? 

A. All these other plantations are much larger, go farther back, 
and are not caving banks, but these are all productive places. Nu- 
merous bayous run into these places. I lived on the “ Bell” place 
four (4) vears. 

Q. Is or is not the lands on the Raleigh plantation of as as good 
quality as the lands on the above-mentioned places? 


14—113 


106 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


A. Well, I suppose there is not much difference. 


Note.—To this question and answer counsel for defendant- reserves 
the same objection as heretofore made. 


Q. Is or is not the difference in value owing to the difference in 
size of these plantations? 

A. I suppose the soil is pretty much the same. 

Q. Mr. Ingram, I wish now to call your special attention to the 
exact language you used in testifying in the before-mentioned case 
of Gay against Mergan. 

A. I don’t know asI recollect all I said in that case. If you will 

read what [ said 

258 Mr. Sau Npers, reading from the testimony of the witness 
given in the case of Gay against Morgan: “ Yes, sir; the 
‘Albion’ and ‘ Melbourne’ plantations were as valuable before the 
war as ‘ Wilton. They were equally productive and all improved 
and in a high state of cultivation. Witness regarded the ‘ Wilton ’ 
plantation and the other lands as free from overflow before the war 
as any other lands in the country; has never known of his own 
knowledge that ‘ Wilton” was ever overflowed. It is very high, and 
allways considered a very safe place. Witrsss regards * Wilton,’ 
‘Melbourne, and * Albion’ as valuable plantations as any in the 
parish of Carroll since the war, and thinks they are free from cocoa 
grass, except in one little patch which he has seen since the war; 
th4t such plantations have been rented frequently since the war for 
from eight to ten dollars (35.00 to $10.00) per acre; that he, witness, 
is renting his own lands to his les-ees for about that price this vear, 
and that price has been castomary and usual as the rent of lands 
on the Mississippi river in the parish of Carroll ever since the war. 
Witness does not know of any lands on the river having been rented 
for less than that price since the war; that in the years 1866, 1867, 
1868, and 1860 the price of rent of lands like *‘ Wilton, * Melbourne,’ 
and ‘Albion” was about the same as now: that he went to 

240 = that neighborhood to rent lands in 1866 and was asked there- 
for ten dollars (310.00) per acre rent. Good lands like those 
mentioned were readily rented during the vears mentioned and 
since at from eight to ten dollars ($5.00 to $10.00) per acre; that he 
has regarded and does regard these lands belonging to Judge Mor- 
gans estate as very valuable property. Witness thinks that these 
lands have been and are now worth about one-half (1) as much as 
before the war.” Mr. Ingram, I show you that deposition with sig- 
nature attached. Will vou tell me whether that is your signature? 


Counsel for defendznt- objects, and says that it is incompetent to 
interpolate in this record any abstract or portion of the record in the 
ease of Gay against Morgan, which was a controversy between dif- 
ferent parties; that that record is wholly inadmissible as evidence 
in this controversy: that the introduction of such abstract can only 
be intended on the part of complainant as a means of cross-examina- 
tion-of his own witness, for whose credibility he has vouched when 
he introduced him upon the stand, and in law it is utterly inadmis- 
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sible for such latitude to be taken in administering testimony in a 
case; that there is nothing in the pleading which justifies the intro- 
duction of the record in the case of Gay against Morgan or any 
abstract thereof; that it is wholly incompetent for counsel for com- 

plainant to read from the record in that case, which is not 
241 in evidence, the foregoing abstract to this witness, which can 

only be designed as a means of obtaining from him, if pos- 
<*1., 2 more faforable statement in-response to the questions and 
21.-. ers In chief heretofore given by this witness. 

Counsel for deft. objects that the foregoing question is a leading 
question, and the abstract before quoted can only be regarded as 
effort to prompt the witness of complainant, and, if possible, adduce 
more favorable responses to the questions and answers given bv this 
witness in chief vesterday ; the whole being irrelevant. 

NotTe.—Question repeated. 


QQ. Mr. Ingram, I show you that deposition with your signature 
attached ; will you tell me whether that is vour signature? 

A. Yes, sir: it Is. 

Q. Did vou make that statement or any similar statement in the 
above refer-ed to case? 


The Witxess: Which statement do you mean ? 

Mr. Saunpers: The statement I have just read. 

The Witsess: I don’t understand vou; which—that affidavit ” 

Mr. Sacnpers: Yes, sir. 

The Witxess: Yes, sir; I believe I did. 

(2. Will vou explain how that siatement is reconcilable with what 
vou testified to vesterday ? 

A. I did not testify as to the value of “ Raleigh ;” I said I would 
have appraised it higher if I had been one of the a»praisers. 


242 Counsel for defendant- objects to this question and answer 
for the reasons heretofore given. 


(. On vesterday I asked you the general question as to the value 
of Mississippi cotton lands and as to the rental value of those lands. 

A. Well, I stated rents were very high, but nobody paid them ; 
they all ran away; I expect Iam the only man in the parish that 
paid his rent for the vear 1866. 

Q. Is that all the explanation you have to give? 

A. I will answer vour question, sir. 


Counsel for def't- objects to this questioa, and states that — is mani- 
festiy an effort on the part of complainant’s counsel to cross-ex- 
amine his own witness, and if possible impeach his credibility, which 
is inadmissible: that this testimony, these questions and answers, 
and indeed all the questions and answers of this witness in this case, 
are entirely foreign to the issues new pending on the pleas and ex- 
ceptions to which complainant’s counsel have replicated ; that the 
sole questions now at issue are questions of law, such as jurisdic- 
tion, want of proper parties, pleas to jurisdiction, and want of in- 
terest in complainant to set up any claims to this insolvent succes- 
sion ; that the whole tenor of the testimony sought to be elicited 
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thus far by complainant’s counsel from this witness has no ref- 
erence to this case, but are in reference to matters not 
243 _—inow at issue; that they are res inter alios acta, and the sum 
and substance of this witness’ testimony is nothing but a 
tissue of conjectures and opinions as to this man’s property or that 
man’s property, and the same has no reference to the controversy 
involved in the I!tigation between Mrs. Boyd and the defendant ; 
therefore counsel for def’t- objects to all this testimony and protests 
that the same should not be permitted to encumber the record. 
Reserving the benefit of these and all other legal objections to the 
competency and admissibility of the depositions of this witness, def’ts 
counsel propounds the following cross-interrogatories : 


Q. I will ask you, Mr. Ingram, if in 1866 and 1867 there were 
not a great many Northern men who came down here to this parish 
for the purpose of trying the experiment of raising cotton with free 
labor? 

A. There was. 

Q. I will ask vou whether or not from vour knowledge or obser- 
vation in this parish whether or not those gentlemen did not offer 
very large rents in 1866 and 1567 for those lands? 

A. They did. 

Q. I will ask you whether or not there was at that time a great 
demand for plantations to be occupied by these Northerr lessees ? 

A. There was. 
244 Q. I will ask you whether or not,as the result of the experi- 
ment of these new comers in the production of cotton with 
free labor. if the result was not very disastrous ? 

A. Yes, sir; it was a comptete failure. 

Q. I will ask vou if in many instances in 1867 there was nota 
complete brake-up among these people running out of the country 
with their stock and whether or not they were entirely bankrupt by 
their failures to make crops? 

A. There was; steamboats was going up constantly loaded with 
mules carried away from the plantations. I saw them. I went out 
to the river and saw them. 

Q. I will ask you whether you know of a single p!antation that 
had this system of labor upon it in this country to produce a bale of 
cotton to the acre in 1866 and 1867, when the rents were so ficti-ously 
high? 

A. No, sir: I don’t know of one. 

Q. I will ask you whether you know of a plantation in this parish 
that was cultivated to the extent of fouror five or six hundred (400, 

500, or 600) acres in cotton during those vears 1866 and 1867; if so, 
what was the average vield per acre at that time? | 

A. From my own experience—Mr. Pilcher’s place. I recollect 

now they told mesix hundred and fifty (650) acres was planted 
245 in cotton; as I stated vesterday, they gathered sixty-one (61) 

bales; the expenses of that plantation, I believe, was thirty 
thousand dollars ($30,000). Pilcher never told me and I never 
asked him; he told me it cost him five thousand dollars ($5,000) to 
get the labor on the place. 
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Q. Do you know of other like disastrous results on these planta- 
tions during the years 1866 and 1867 ? 

A. I may say Wilton when Chambliss and Matt. Johnson culti- 
vated it; I don’t know that they cultivated all of it; I was on the 
place; he told me he had made seventy (70) bales of cotton ; that 
was one of the places I knowthat they ran their mulesoff of; they took 
them out to the river and sent them off out of the way of the cred- 
itors. 

Q. I will ask you, Mr. Ingram, while as a matter of truth as to 
vour testimony here that these lands rented for from eight to ten 
($8.00 to $10.00) an acre in 1866 and 1867, did they, asa matter of 
fact, yield any revenue to the people that cultivated them ? 

Ans. No; they did not. 

Q. Was not the rentals that you refer-ed to in your testimony in 
Gay and Morgan case a mere sum that was promised by these 
lessees of these plantations during that period, and whether, as a 
matter of truth, they were unable to make their promises to pay 

these large sums out of their crops ? 
246 A. I stated yesterday that they all broke; there weren’t a 
man in the parish that did not brake; very few were able to 
plant here in 1868 ; there was the “ Concord” place; they were able 
to plant that ; that was about the only place I know of. 

Q. I will ask you, Mr. Ingram, if there were not many planters 
in 1868 that were unable to get advances or means with which to 
cultivate their plantations that year, owing to the losses of the pre- 
vious by these Northern men that had attempted to run the planta- 
tions ? 

A. Yes, sir; they were hardly able to run their plantations; they 
only partially cultivated them. 

Q. Mr. Ingram, you have youstated you lived in this parish about 
forty (40) years? 

A. Yes, sir. 

Q. I will ask you if you ever saw a gloomier or more depressed 
condition of affairs than was exhibited here during the year 1868 
after the losses of 1866 and 1867 ? 

A. No, sir; never. 

Q. Did you ever see a community so thoroughly impoverished by 
these planting experiments with free labor than was the case here 
after the disasters of 1866 and 1867? 

A. .Never have. 

Q. I will ask you, Mr. Ingram, if this depression was not so great 

that many of the old citizens were desirous of getting out of 
247 the country if they could get means to start up somewhere 
else ? 

A. There was; yes, sir; that is so. 

Q. I will ask you whether—after the disasters of 1866 and 1867— 
whether or not these Northern men that were engaged in these differ- 
ent planting experiments with free labor, whether or not they did 
not abandon the country, as a class? 

A. They did. ; 
Q. I will ask you to state if this system of renting lands for eighty 
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(SO) pounds of lint cotton per acre to freedmen was not instituted 
here after these losses that you have mentioned—say about Jan’y, 
1869 or 1870. 

A. About 1869, I think, Judge Benham commenced it. 

Q. About 1869, but more frequently afterwards? 

A. Yes, sir. 

Q. Well, now, what was the object in dividing up the plantations 
in these little sections and making them contracts with the freed- 
men; was it for the purpose of interesting them in the croup and 
thereby secure better labor ? 

A. The object was to make them share a part of the loss ; some 
was worked on shares—that is, if no cotton was made they got 

nothing ; some rented out land in that way. 
24S Q. I will ask you whether this system of renting lands out 
to tenants prevailed in this parish prior to 1869, or whether 
it began after 1869 ? 

A. It has been since 1869; before that I don’t know more than 
one (1) or two (2). 

Q. How were the plantations cultivated prior to 1869; was it by 
working the hands together or by working them in squads ? 

A. Working them altogether. 

Q). What was the consequence of working them together and pay- 
ing them wages; was the labor profitable ? 

x. The consequence was the proprietor failed. 

Q. I will ask vou, Mr. Ingram, whether the inflated prices of land 
and rents refer-ed to in your testimony in the Gay and Morgan was 
not owing to the fact that a great many Northern men came down 
here with money to go into planting speculations, and that planta- 
tions were in great demand, and that they hoped for great results; 
whether they kept their promises te pay these large rents or whether 
or not these promises were mere paper promises. 

A. I stated several times they did not carry out their promises ; 
they all failed. 


Counsel for complainant objects to the testimony of this witness 
on cross-examination on the ground of irrelevaney, and that it is 
hearsay. Reserving these and all other legal objections coun- 

249 sel for complainant propounds the following : 


Redirect examination by Mr. SauNDERs: 


Q. Mr. Ingram, vou have stated that Johnson and Chambliss 
cultivated the “ Wilton” place. 

A. Yes, sir. 

Q. Is that the same “ Wilton ” place or is it a different “ Wilton ” 
place that you refer-ed to in your testimony in the Gay and Morgan 
case ? 

A. It is the same place. 

Q. Do you know who cultivated the “ Melbourne ” place? 

A: I do not. 

QQ. Do you know who cultivated the “ Albion ” place ? 

A. I do not. 
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Q. Do vou know whether the persons who cultivated the “ Mel- 
bourne” and “ Albion” places were successful in planting or failed ? 
A. I do not. 


Counsel for def’t- objects to the evidence of this witness on redirect 
examination on the ground of irrelevancy, and also on the ground 
that it has no bearing upon the present controversy and is not re- 
sponsive to any of the issues of this case. 


By Mr. Saunpers: 


Q. What did you state in your testimony in the case of Gay 
against Morgan to be the value of the “ Wilton ” place? 
250 A. I stated that Judge Morgan would not have sold the 
land at all. In his time they could not have been bought I 
know for less. I know he was offered four hundred thousand dol- 
lars ($100,000) for the slaves and the property altogether; there 
were three hundred slaves on the place before the war. 


To this question and answer counsel for def’t- reserves the same 
objections on the ground of irrelevancy and incompetency, and that it 
is not responsive to any of the issues raised in the pleadings at the 
present time. P 


Isam B. BEarD sworn and examined on behalf of complainant. 
Direct examination by Mr. SaunDErs: 


Q. Mr. Beard, where do you reside and how long have you re- 
sided in this parish ? c 

A. I reside in Carroll parish; I have been here fifty-seven (57) 
years. 

(. You reside in East or West Carroll ? 

A. East Carroll. 

Q. is your residence on the Mississippi river? 

A. It is a mile from the river. 

Q. How far do you live from Raleigh plantation ? 

A. Adjoining it. 
251 Q. That is the plantation now occupied by Judge Wyly? 
A. Yes, sir. 

Q. In what occupation have you been engaged during your resi- 
dence in this parish ? 

A. Planting. 

Q. In cotton planting ? 

A. Cotton and corn. 

Q. Are you familiar with the value of cotton lands on the Missis- 
Sippi river ? 

A. Well, I should remark, though the prices have been very 
changeabie, very fluctuating. If you ask about what time you want 
to know, some years it is much higher than others. 

Q. About how much was ordinary cotton lands worth per acre In 
this parish in the year 1868? 

A. I don’t know of any being sold. We had our place appraised ; 
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I think it was in 1865S or the fall of 1867; Iam _ not sure which. 
Our place was appraised at fifteen dollars ($15. 00) an acre. I have 
not seen the record for so long that I am not sure, but I think that 
was it. 

Q. To what place are you refer-ing ? 

A. To the place I reside on. 

Q. The place you are living on now? 

A. Yes, sir. 

Q. How many acres in that place? 
252 A. At that time there were four hundred and thirteen 
(413) acres, I think. 

Q. What was the rental value of cotton lands per acre on the 
Mississippi river in 1868 ? 

A. Well, sir, I really don’t know. I don’t know what it was 
worth. I know Mr. C raig’s place you spoke of—you refer to prop- 
erty in that immediate neighborhood ? 

QQ. In that immediate neighborhood. 

A. The levee was down that year. We was only protected by a 
little side levee. I think Mr. Craig cultivated a part of the Carondelet 
place, and paid a dollar ($1.00) rent nominally an acre, I think ; 
that is my recoilection. 

Q. Do you know what was the custcmary rental of cotton lands 
per acre on the river in this parish at that time? 

“The Witness: Do you mean where it was protected by levees or 
unprotected ? 

Mr. Sacunpers: Where it was protected ? 

A. As I have remarked, the levee was down on the “Salem ” 
plantation, adjoining “ R taleigh.” 

Q. What rental was paid for lands that were protected by levees? 

A. From eight to ten dollars ($5.00 to $10.00) an acre, I think. 

At that time? 
A. Yes, sIr. 
Q. Are you acquainted with the Raleigh plantation, on 
which Judge Wyly resides, and how long have you known it? 
. Well, I have known it for over a half a century. 
_ Is there a dwelling-house on that plantation ? 
A. Yes, sir. 
. About how large is it ? 
. Well, I really can’t say. It is a house with four (4) rooms on 
side, with a passage between. 
. When was that dwelling-house erected ? 
. Well, I can't say. 

(). About—was it built before the war? 

A. I think it was. 

—. Do you know what was the condition of the Raleigh planta- 
tion in the vear 1868—Oct., 1868? 

A. There was not much of it in cultivation, I don’t think. 

Q. How much cleared land was there on the plantation that year? 

A. Well, it was nearly all cleared. Very little of it was not 
cleared ; but it was not cultivated; I don’t think much of it was; 
at least that is my recollection. 
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Q. Was it in a condition to be cultivated ? 
A. I remarked, you know, that the levee was down on the ad- 
joining place above. There was some of it cultivated. 
254 Q. What I wish to ascertain is, Was the place in a condition 
to be cultivated if the levee was rebuilt? 
A. Oh, yes, sir. 
Q. Do you remember the state of the fencing on the place that 
year ? 
A. I don’t think there was any fencing, unless just a little on the 
front. 
Q. Were plantations in this parish ordinarily fenced ? 
A. They were before the war; not since. I speak of our own 
section. 
Q. What was the condition of the drainage on that plantation in 
1868 ? 
A. I don’t think the ditches had been cleaned out since the war. 
Q. Did the drainage or not answer for the purpose of cultivation ? 
A. A portion of it was—a large portion of it was; but there was a 
portion that was worthless—a very considerable portion that was 
worthless—without — drained or ditched. 
Q. Do you remember whether there was a cotton gin on that 
place in 1868S ? 
. Yes, sir; there was. 
. What sort of a gin was it? 
. Well, I don’t know that I can describe it. 
. Was it a good one? 
. Well, I think it was a fair gin. It was run by mule power— 
horse power. 
Q. What were the out-buildings on that plantation in 1868? 
y A. Well, there were ordinary buildings—log cabins; a good 
many of them rotten, down. 
Q. Was there any coca grass on the Raleigh plantation in 1868? 
A. Well, if there was I did not know it. 
Q. When was the levee rebuilt that you just now stated was down 7 
A. In the fall of 186S or 1869—the winter of 186S and 1869—I 
think so. Now I — make a mistake; not having my memory re- 
freshed I can’t recollect all of these particulars. 
Q. Has that levee broken down since 1868? 
A. It has caved off verv bad; it has caved off in a good many 
places. : 
Q. Has the Raleigh plantation been overflowed since 1868 and 
up to this vear? 
A. No, sir; till this year. 
Q. How much at the front of that place has caved off since 1868 ? 
A. Well, sir, I should think there was over two hundred acres 
(200) cave- off altogether—perhaps three hundred (300). Of course 
this — guess-work, but there is a good deal caved off. 
Q. Of the Raleigh plantation? 
A. Yes, sir. 
Q. Mr. Beard, is a dollar and a half ($1.50), in your judgment, a 
fair and correct valuation of the Raleigh plantation in 1865? 
15—113 
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A. I would think not ; I would rot think so. 
256 Q. What, in your opinion, was that plantation worth in 
1868? 

A. Well, I should think it was worth fifteen doliars ($15.00) an 
acre; that is what most of the lands in the country were appraised 
at. 
Q. Mr. Beard, is the month of October a favorable time for selling 
in this parish large cotton plantations for cash ? 

A. Well, it would depend a good deal upon the financial condition 
of the country. It would, perhaps, have sold better if it had been 
delayed a month or two (2); but if the crops were good I don’t know 
that people could have any particular objection to selling in October. 

Q. Were vou acquainted with the late Micheal Gingery, of this 
parish ? 

A. Well, I knew him: yes, sir. 

Q. Where did he live? 

A. He lived in what is called West Carroll now ; at Floyd, I think 
he lived. 

Q. How far from the tiver? 

A. Well, if vou go in a straight course I sup ose it is twenty (20) 
miles ; I suppose if vou go by the road it is twenty-five (25). 

Q. What was his occupation ? 

-\. Well, I think he was a carpenter—sort ora mechanic ; Iam not 
right sure, but that is my impression. 

Q. Did you ever know of his being the manager cr owner of a 

cotton plantation ? 

a7 A. I did not. 

Q. Do vou know whether he could read or write? 

A. Ido not. I understvod he could not, but I don’t know. 

Q. Would you consider him to be a proper person to appraise a 
cotton plantation on the river to be sold under that appraisement 
at a succession sale ? 

A. Not unless he was acquainted with the place. 

Q. Would you rely upon his valuation of a cotton plantation on 
the river? 

A. Well, I hardly think I would. 

Counsel for defendant- reserves all objections heretofore made to 
the taking of parole testimony in this case beyond the issues pre- 
sented in the pleas and exceptions upon which it is now pending 
for trial. Counsel for def’t- specially objects to each and all of the 
foregoing questions and answers, and by agreement with opposite 
counsel it is understood that the objections can be stated now to 
each and all the questions and answers of this witness. Defendants’ 
counsel specially objects to the parole testimony in regard to the 
things inquired of in the foregoing interroggatories upon the ground 
that the same ts irrelevent and is not responsive to any of the issues 
now pending for trtal in this case. 

Reserving the foregoing and all other legal objections to the 

258 competency and admissibility of the depositions of this wit- 

ness, defendants’ counsel propounds the following cross-inter- 
rogatories : 
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By counsel for def’t- : 


Q. Mr. Beard, you have stated you have known Raleigh planta- 
tion for many years? 

A. Yes, sir. 

Q. And that is has a bad caving front ? 

A. Very bad. 

Q. Now, will you please state about the number of acres in the 
original tract ? 

-.. I believe there was about sixteen hundred and eighty (1,680) 
acres in the tract. 

Q. Now, I will ask you, Mr. Beard, about how many acres are 
there now in the tract as well as you can remember from looking 
at the place. 

A. I don’t think inside the levee there is more than twelve hun- 
dred (1,200) acres. 

Q. What has become of the other portion of the tract ? 

A. Caved in the river, and the levee turned out considerably, so 
that it now embraces about one thousand (1,000) acres, in my 
opinion. 

Q. I will ask you, Mr. Beard, if the rents—the rents of these lands 
— were not very high in 1866 and 15867. 

A. They were; all lands on the river were high. 

Q. All lands on the river were high? 

A. All cleared lands. 

Q. What were they rented at during that period—1866 and 
1867? , 

A. Well, in 1866, generally, lands could have been rented for from 
fifteen to twenty-five dollars ($15 to $25) an acre. I don’t know but 
one that rented for twenty-five dollars ($25). 

Q. Now, I will ask vou, Mr. Beard, what was the cause of that in- 
flated prices of rent of lands during that period. 

A. There was a great many men came here from the North to go 
into a big speculation of raising cotton with free labor. 

Q. Now, I will ask you, Mr. Beard, if good plantations were not 
very much in demand at that time, owing to this influx of Northern 
capitalists, who came here for the purpose of trying to raise cotton 
with free labor 

A. They were. 

Q. Now,-Mr. Beard, was not these large rents owing to this specu- 
lative disposition of these people to enter into the planting business? 

A. Yes, sir; that is my judgment. 

Q. How long did these inflated prices continue; how long did 
these men seek for these lands at thcse prices after the war? 

A. To the winding up of 1867. They left the country—nearly all 
of them left the country. There was a few remained, but nearly all 

left. 
260 Q. Now, Mr. Beard, what was the results of these planting 
experiments by these Northern capitalists in 1866 and 1867 ; 
was it profitable or disastrous to them ? 
A. It was disastrous; every one lost money. 
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Q. Were these Northern capitalists pretty much broken up by 
their experiment of raising cotton with free labor ? 

A. I should think so; they got away from here. 

Q. I will ask you if the old citizens that had invested almost their 
last dollar in this experiment—if they were not very badly crippled 
in their financial affairs thereby. 

A. So far as I know, they were. 

Q. I will ask you if they did not lose money by this experiment 
themselves. 

A. Yes, sir; I did. 

Q. I will ask you how these negroes were worked in 1866 and 
1867 on these plantations; were they devided, worked in squads, or 
worked together. 

A. They were worked in gangs. 

Q. For wages, I suppose? 

A. So far as I know. 

Q. Mr. Beard, I will ask you whether the “ Raleigh plantation,” 
or whether any plantation in that vicinity, from your personal 
knowledge and observation and experience, yielded any revenue— 
any net revenue—bevond their enormous expenses during 1866 and 

Wi. 
261 A. No, sir; I think not a cent. I have no idea they made 
_ expenses. 

Q. “How was the negro as a laborer during that period; was he 
thrifty, industrious, or trifling and unreliable? 

A. Yes, sir; in 1866 they worked finely. Of course, I am speak- 
ing of my own labor. 

Q. What was the cause, then, of all this break-up, these disasters, 
from your observation In the country, when this revulsion took place 
in 1868 ; what was the cause of it? 

A. Well, a great many was planting on borrowed capital; they 
paid enormous wages, and the cotton worm eat the cotton—destroyed 
it. 

Q. Did T undersiand vou to say there were great failures of the 
crops in 1866 and 1867? 

A. So far as I know, it was almost an entire failure. 

Q. How many acres, from your observation, would it take to pro- 
duce a bale of cotton during that period ? 

A. That 1s a question that I have never thought about. I don’t 
think I made a bale to five or six (5 or 6) acres—that is, it would 
take five or six (5 or 6) acres to make one bale. 

Q. That is what you know of your own knowledge? 

A. I am only speaking of what I know. 
262 Q. Now, I will ask vou if there was not almost a complete 
disaster to the cotton crop during that period. 

A. Yes, sir. 

Q. I will ask vou if there was not almost a complete disaster to 
the planting interests in the parish during that period. 

A. Yes, sir; such as I hope never to see again. 

Q. Did I understand you to say in 1868S the levee was down ? 

A. Yes, sir. 
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Q. Affecting the “ Raleigh ” plantation that year? 

A. It affected my place; I suppose “ Raleigh,” too; a portion of 
Raleigh, I know, was affected. There was very little of Raleigh 
cultivated. 

Q. How much of Raleigh plantation was cultivated in 1866 and 
1867 ? 

A. In 1866 it was pretty nearly all cultivated, a large portion 
of it. 

Q. By whom, do you remember? 

A. Pittman and Boyd. 

Q. Do you know how many bales they produced on that planta- 
tion ? 

A. I do not; mighty little, I know. 

. About how many bales do you suppose they made ? 

A. Well, I don’t know; they made very little. 

Q. Do you suppose they made a hundred (100) bales? 

A. I don’t know whether they made a hundred (100) bales or not. 

I know they did not clear expenses. 
263 Q. Was the result on the Raleigh plantation equally dis- 
astrous in 1867 as it was in 1866 by the failure of the crops? 
WITNEss: 

A. You sav in 1867? 

CoUNSEL FOR DeErF’t-: Yes, sir. 

A. I don’t think it was in cultivation hardly at all in 1867. 

Q. Was it overflowed in 1867? 

A. It was overflowed ; the levee was down at Hawes Harris’ and 
backed up on the place. 

Q. And as a consequence, of course, very little of Raleigh was in 
cultivation in 1867 ? 

A. Very little. 

Q. I will ask you about how much of the place was cultivated in 
186S—approximately ; how much do you suppose ? 

A. Well, there could not have been more than two hundred (200) 
acres of it in 1868; I don’t recollect very well. 

Q. Well, now, Mr. Beard, I will ask you, from your experience 
and observation, whether these disastrous failures of the crops in 
1866 and 1867 did not produce a great gloom and depression in this 
country ? 

A. Most undoubtedly it did. 

Q. I will ask you whether there was as great a demand for plant- 
ing lands in 1868 as there was in 1866 and 1867 ? 

A. No, sir; I say no; not that I know of. 
264 Q. I will ask you if there was not great difficulty expe- 
rienced by the old citizens that remained here to make their 
financial arrangements to culiivate these landsin 1868 after the fail- 
ures of 1866 and 1867? 

A. I am sure there was. 

Q. I will ask you if it was not almost impossible to make finan- 
cial arrangements in 1861 in view of these disasters to the crop in 
1866 & 1867—arrangements for planting, I mean, after the losses of 
1866 and 1867 ? 
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A. I am sure it was almost impossible. 

Q. I will ask you whether, owing to these disasters of 1866 and 
1867, there was not a great deal of land left out of cultivation in 
1868 ? 

A. There was. 

Q. I will ask you, Mr. Beard, if there was not great distress among 
the people and property holders on account of the depressed condi- 
tion of affairs in 1868? : 

A. Of course, in speaking of the people, I only know a very sma’ 
part of them, but there certainly was distress. 

Q. Could this “Salem” plantation or the “ Raleigh” plantation 
or any plantation in that neighborhood have rented in 1868 at the 
fabulous rents they commaiaded in 1866 and 1867? 

A. I doubt if they could have been rented at all. 
265 Q. Mr. Beard, you have stated that you estimated the land 
in 1868 at about fifteen dollars ($15) an acre—these lands; I 
will ask vou whether from the condition of the country—the finan- 
cial condition of the county—they could have been sold on the 
market at that price for cash ? 

A. I think not. 

Q. I will ask vou whether in 1868 there were any land buyers in 
the country orany people of capital seeking to invest in lands within 
your own knowledge ? 

A, There was not: I don’t know of any of my own knowledge. 

Q.*Do you think it was possible at that time to have sold a cotton 
plantation for that sum, you suppuse at its value, by offering it at 
public auction, in view of the distress and financial condition of the 
country then prevailing? 

A. I should think not—I mean in that neighborhood ; I don’t 
know what it was in other sections. 

Q. Mr. Beard, the Raleigh plantation sold for twenty-five hun- 
dred and thirty-three dollars and some cents ($2,533.00) on the 
20th of Oct., 1S6S, at public auction for cash; do you think it could 
have been sold at public auction for cash on that day at any higher 
rate than it did sell for? 

A. I don’t know; I think it is worth a heap more; it Is a ques- 
tion 1 hate to answer, for I have no idea at all. 

(). You don’t know ? 
266 A. I really don’t know. 

Q. What I mean to say is, Were there people in the country 
with money prepared to buy, prepared to bid ? 

A. Right in my immediate neighborhood I don’t believe people 
had any money to buy it in. 

Q. I will ask you whether at that period it was pussible to sell 
that place without a sacrifice, in view of the condition of the 
country ? 

A. Well, I guess not; I don't think it would have brought any- 
thing like its value. — 

Q. Ata cash sale? 

A. Ata cash sale I don’t think it would have brought its value. 

Q. Do you think if that plantation had been sold, offered for sale, 
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during Oct., 1868, or at any period about that time, that it could 
have been sold for fifteen dollars ($15.00) an acre cash on the spot? 
A. I hardly think it could. 


Counsel for complainant objects to what the witness has stated on 
hearsay on the ground of inadmissibility. 

Reserving this and all other legal objections, counsel for complain- 
ant-propounds the following: 


Redirect examination by Mr. SAUNDERS: 


Q. Mr. Beard, had you been appointed appraiser to appraise the 
Raleigh plantation in Oct., 1868, at what sum would you have ap- 
praised it ? 
267 Ans. Well, I have already stated that I thought it was 
worth fifteen dollars an acre. 
Q. Would you have valued it at that sum for the purposes of a 
probate sale ? 
A. I don’t think I could have appraised it for any less. I don’t 
mean to say by that that it would sell for that price, but I could not 
honestly have appraised it for less. 


To this question and answer counsel for def’t- reserves all legal 
objections to the competency and admissibility of this evidence, and 
he specially objects to the opinion and conjectures of this witness as 
not responsive to any of the issues of this case and as incompetent 
to be administered in court. 


By counsel for def’t- : 


Q. I will ask vou if you are not familiar with the Raleigh plan- 
tation—if you have not lived near the place nearly all your life? 
A. Yes. 


Cuartes R. EGEtty sworn and examined on behalf of complain- 
ant. 


Direct examination by Mr. SauNDERs: 


Q. Mr. Egelly, are you a resident of this parish ? 
A. Yes, sir. 
Q. When did you come here? 
A. In November, 1865. 
Q. How old were you then? 
A. Let me see—I am 39 now—22 or 253. 
268 Q. What was your occupation then ? 
The Witness: When I first came here? 
Mr. Sacnpers: Yes, sir. 
A. Clerk. 
Q. Where did you come from and what had been your previous 
occupation ? 
A. I came from New Orleans; I had been clerking in New Orleans. 
Q. For whom were you clerking here? 
A. Well, I clerked for H. Stein & Co. and D. L. Morgan & Co. 
Q. How long did vou continue as clerk after coming here? 
A. From Nov., 1865, I think it was, until, I think, in January, 1868. 
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Q. In what business were you engaged in Oct., 1868 ? 

A. I was merchandizing. 

Q. Did you ever engage in planting or cultivating cotton ? 

A. Yes, sir; I think I did; 1 don’t remember the year; I think 
it was in 1870, probably 1869—1870 or 1869. —. > 

Q. Up to Oct., 1868, vou had not been engaged in planting? 

oe No, sir; I did not know anything about the cotton business 
at all. 

Q. Up to that time had you ever bought or sold any cotton lands ~= 
on the Mississippi river? 

A. No, sir. 
269 Q. Had you leased or rented such lands ? 
The Witness: Up to 1868? 

Mr. SauNpDERS: Up to 1868. 

A. No, sir. 

Q. Up to 1868 ? 

A. No, sir. 

Q. Were you in this parish on July 16th, 1868 ? 

A. July 16th; I expect I was; yes, sir. I don’t know positively. 
I suppose I was, though. 

Q. Mr. Egelly did you apply to be appointed administrator of the 
succession of James Railev in place of Fred. W. Boyd ? 

A. Yes, sir. 

Q. Did you request the attorneys, Mess. Sparrow and Montgomery, 
to have you appointed administrator of the said Raley’s succession ? 

A. No, sir; I did not request them; they requested me; they 
asked me if I would accept the position of administrator. 

Q. Who was it that asked vou if you would accept the position 
of administrator of that succession ? 

A. I think, as near as I can remember, it was J. W. Montgomery. 

Q. Tell me, as well as you can recollect now, what he said to you 
on that subject. 

A. As near as I can remember, the only conversation I had with 
him was he asked me if I would take the position ; I was in busi- 
ness at the time. I think, as near as I can remember, he asked me 
lo represent the creditors. I don’t remember now, it has been so 
long ago. 


270 Counsel for def't- objects to the question and answers pro- 

pounded to this witness and to this parole examination in 
reference to his appointment as administrator upon the ground that 
the record evidence is the best evidence ; that these questions and a 
answers are not responsive to any of the issues presented in the case. : 

Counsel for deft- also reserves the same objection made to the tes- ~ t- 

timony of other witnesses as to the competency and admissibility 
and relevency of the testimony of this witness. 


Q. Did Judge Montgomery say to yuu what you would-be ex- 
ted to do as administrator ? 

A. I don’t think he did; I don’t remember that he did. He may 

have done so, but I don’t remember it. 


_ 
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Q. Did he say anything to you in regard to the sale of the Raleigh 
plantation ? 

A. I don’t remember; it isa very difficult matter for me to re- 
member; I don’t recollect. I wasin business here atthetime. My 
recollection is he requested me—asked me if — would accept it. 

Q. Did you know personally either of the appraisers, Micheal 
Ginger or John W. Hays? 

A. I knew them both slightly. 

Q. Could the appraiser, Micheal Ginger, read or write? 

A. That I don’t remember. 

271 Q. Who was security on your bond as administrator ? 

A. I think Judge Montgomery was, if I am not mistaken. 
I am not positive. The record, I suppose, would show that. 

Q. Did you notice the amount of the appraisement of the Raleigh 
plantation at the time you were appointed administrator of the suc- 
cession ? 

A. I think not; no, sir. 

Q. Do you remember what that appraisement was? 

The Witness: You mean at that time or the day of the sale ? 

Mr. Saunpers: Any time. 

A. No, sir; I do not. I think it was in the neighborhood of 
twenty-five hundred dollars ($2,500)—I think it was. 

Q. Did you consider that apprais-ment a correct and proper valu- 
ation of the Raleigh plantation ? 

A. That Iam unable to say, because I did not know anything 
about the valuation of lands at that time. 

Q. Do you remember on what day you were appointed adminis- 
trator ? 

A. Let me see. It was in 1868. The papers would show that, I 
suppose. I was in Sept.—some time in September—1868. 

Q. Now, Mr. Egelly, before your appointment and qualification as 
administrator of the succession of James Raley, did you investigate 

the condition of that succession as to its debts and liability? 
272 A. No, sir; I did not. 

Q. Before your appointment as administrator of that suc- 
cession did you correspond with any of the creditors of that succes- 
sion ? 

A. No, sir; I did not. I had nothing to do with the matter. I 
don’t know whether I did itor not. I don’t remember corresponding 
with them. 

Q. Did you, before or after your appointment as administrator of 
the succession of James Raley, correspond with your predecessor in 
the administration of that succession, Fred. W. Boyd, in order to 
ascertain from him what were the debts and means of that succes- 
sion 7 

A. I don’t remember that I did. Judge Montgomery may have 
done so. 

Q. I am asking you if you did it. ie 

A. No, sir. I don’t remember that I did. 

Q. Mr. Egelly, on the day after you were appointed and qualified 
as administrator of the Raley succession, you filed a petition in which 
16—113 
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you allege that August Belmont was a judgment creditor of that suc- 
cession for over fifteen thousand dollars .($15,000). Had Belmont 
written to you about that claim ? 

A. Not to me; no, sir. 

Q. Had you written to Belmont about that claim ? 

A. No, sir; not that I remember. 

Q. Had Belmont ever demanded payment of that claim from 

you ? 
273 A. No, sir; not that I remember. 

Q. In the same petition you alleged that A. and N. Heins 
were creditors of ihat succession for a large s sum; had they w ritien to 
you about their claim? 

A. I don’t think they did. I will state right here, so as to shorten 
this thing, that I had nothing to do with it. The attorney, J. W. 
Montgomery, conducted all the succession matters. 

Q. How, then, did you know that the succession owed any debts 
at all? 

A. From what Judge Montgomery told me, there were judgments 
against the succession ; I think he told me they were of record. 

. Did you know certainly that these debts had had not been 
paid by your predecessor in the administration of that succession ? 

A. No, sir. 

Q. Do you know whether he had appointed a time for payment 
of them ? 

A. No, sIr. 

Q. Did you examine the record and papers of the succession to 
ascertain what had been done prior to your as admuinisirator ? 

A. I did not; no, sir. 

Q. Who wrote the petition, which you signed, preying for an 
order of court authorizing you to sell the property of the succession 
in order to pay the debts? 

A. I don’t remmember who wrote the petition ; the paper ought to 
show that itself. 

Q. Who gave vou that petition ” 

274 A. I don’t know; [ suppose Judge Montgomery, probably. 

Q. Was it at his instance you applied for an order of court 
authorizing you te sell property ? 

A. I think it was, as nearas I can remember. 

Q. Did you regard this as acting for the benefit of the creditors of 
that succession ? 

A. That is, I so understood it. 

Q. Did you correspond with any of the creditors of the succession ? 

A. Not that I remember: no, sir. 

Q. Did you receive instructions or inquiries from any of the cred- 
itors while vou were administrator of the succession ? 

A. Probably Judge Montgomery instructed me in regard to some 
of the creditors. 

Q. I ask you, if you yourself personally received any instructions 
or inquiries from any of the creditors of the succession ? 

A. I don’t think I did ; no sir; I don’t remember having dene so. 
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Q. Did you attempt to discover any other assets of the succession 
besides the Raleigh plantation ? 

A. No, sir. 

Q. Did you correspond with any of the heirs of the succession of 
James Raley since you were administrator ? 

A. Not that I remember; I may have done so, but I don’t remem- 
ber it. 

Q. Did you request any of those heirs to furnish you with the 

means to pay the debts of that succession ? 
275 A. I don’t remember that I did. 
Q. Did you inquire of those heirs whether the debts were’ 
still due or whether they were paid? | 

A. No, sir; I don’t remember having — correspondence whatever 
on the subject. 

Q. Did you ever notify any of the heirs of your intention to apply 
for an order to be authorized to sell the property of that succession 
in order to pay the debts? 

A. No, sir; not that I remember. 

Q. In your administration of this succession I understand from 
your answers you simply lent your name to Judge Montgomery to 
be used as administrator. 

A. He requested me to act as administrator of the succession and 
told me I would represent the creditors or some of the creditors, I 
don’t remember which, it has been so long ago. 

Q. Of your own knowledge you knew nothing of the condition of 
the succession ? 

A. No, sir; not of my own personal knowledge. 

Q. Of your own personal knowledge you knew nothing of the 
propriety or necessity of your application for an order to sell the 
property of that succession ? 

A. No, sir; not of my own personal knowledge. 

Q. You relied wholly and implicitly on what your attorneys told 
you? 

: A. Yes, sir; [ was guided by what they said entirely. 
276 Q. Of your own knowledge did you know anything of the 
value of the property of that succession ? 

A. No, sir; nothing at ail. 

Q. Did Judge Montgomery say anything to you about the sale 
when it had been made? 

The Witsess: At the time of the sale? 

Mr. Saunpers: Yes, sir. 

A. I don’t think. he did—that is, I don’t remember that he did. 

Q. Did you at that time consider the price obtained for that plan- 
tation fair and adequate? 

A. Well. as I answered before, I knew nothing at that time as to 
the value of cotton plantatiors. I relied on the apprais-ment that 
had been made. 

Q. Did you know the appraiser, Micheal Gingery, personally sub- 
sequent to that time? 

A. I think I knew him slightly in 1868. 
(. Do you know whether he could read or write” 
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A. | think he could write, but very indistinctly. As near as I 
can remember, I think I have seen him write his name. _ I think I 
have seen his signature, but it was very indistinct. 

Q. Could you recognize his signature if I should show it to vou? 

A. I don’t know. I suppose I could. I never had sufficient 
transaction with the man to be able to recognize his signature. 


Note.—Defendant’s counsel, under the agreement with oppcsite 
counsel, has postponed making his objection to the interrogato- 
277 ~—s riesand answersof this witness heretofore made with the under- 
standing that he has the right now to enter his objections to 
each and every one of the questions and auswers of this witness, and 
he objects to them upon the ground that the evidence sought to be 
elicited from this witness in reference to his appointment as admin- 
istrator and other matters detailed by him are not the best evidence 
of the facts sought to be elicited; that the mortuary papers show- 
ing the appointment of this witness as administrator are the best 
evidence of those facts in reference to the appointment of this wit- 
ness as administrator; that the remarks alleged to have occur-ed 
between this witness and J. W. Montgomery about the time of his 
appointment are conversations to which the defendant, W.G. Wyly, 
the purchaser of the property, was not a party; that he had no 
knowledge at the time the property was adjudicated to him touch- 
ing any of the matters enquired of this witness ; that def’ts’ rights 
cannot be jeopardized by conversations with parties prior to the ap- 
ointment of this administrator; that he is not affected by irregu- 
arities antecedent to the order of sale, being a third (3rd) person 
purchasing i in good faith. Counsel for def’t- farther objects that the 
questions are irrelevant and the answers merely conjectures and 
opinions of this witness as to matters and things that occur-ed about 
fourteen (14) vears ago, and with which the def’t, W. G. Wyly, 
978 isin no manner connected; that all the parole statements of 
this witness are inadmissible under the issues now presented 
for trial in this case. 
Reserving the benefit of the foregoing objections and all other 
legal objections to the competency and admis ssibility of the forego- 
ing testimony, counsel for defendant- propounds the following : 


Cross-interrogatories bv counsel for def’t- : 


Q. Who were the attorneys of the succession while you were ad- 
ministrator ? 

A. My recollection is Sparrow & Montgomery. 

Q. They were employed as attorneys by the succession ? 

A. Yes, sir. 

Q. And you consulted them as your attorneys? 

A. Yes, sir. 

Q. Well, I will ask vou if vou were not guided by the advice vour 
attorneys gave vou in reference to the indebtedness of the estate and 
the necessity of selling the property to pay the debts? 

A. Entirely so; I was guided by them entirely in the whole trans- 
action. 
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Q. Did you not understand that there was a large amount of 
judgments against this estate at the time you were appointed ad- 
ministrator? 

A. Yes, sir. 

Q. Can you give an idea how much they aggregated at the time 

you filed your application 7 
279 A. No, sir; I cannot. 

Q. I will ask you to look at the certified copy of the ad- 
ministration of the succession of James Raley by the witness Chas. 
R. Egelly as administrator, and ask you what you discover thereon 
(handing witness document refer-ed to) ? 

A. Witness, after examining the document referred to, says: I 
discover on the tableau forty-six thousand dollars ($46,000) of judg- 
ments against the estate (referring to the petition and order of sale 
of the property on pages 16 and 11). 4 

Q. That is exclusive of interest? 

A. Yes, sir; exclusive of interest. 

Q. Was the amount of debts presented in the statement of debts 
at the time of the application for the sale of the property by you? 

A. I discover in the petition and order of sale of the property on 
pages 10 (ten) and 11 eleven that the claim and judgments against 
the estate amounted to the sum of forty-six thousand dollars 
($46,000). 

Q. Was this inclusive or exclusive of interest ? 

A. I think exclusive of interest. 

Q. I will ask you whether the document that vou have in your 
hand now is a copy of the record of your administration of the suc- 
cession of the succession of James Raley ? 

A. I judge it is from the certificate of the deputy clerk of court. 


280 Counsel for def’t- offers in evidence document referred to. 
Filed and marked Exhibit “A.” 

Counsel for complainant objects to that part of the document con- 
tained on page 4 of the document just offered in evidence by counsel 
for def’t-, being considered a part of record of the succession of James 
Raley, as it does not appear that said document which appears on 
page 4 of the copv filed and marked Exhibit “A,” which states in 
the margin to be the opposition of Fred. W. Boyd, was ever filed. 

And counsel for complainant avers that no such document ever 
was filed in the record of the succession of James Raley. 


By counsel for def’t-: 


Q. I will ask you, Mr. Egelly, whether you have ever acted as ad- 
ministrator of any other succession besides that of James Raley in 
this parish ? 

A. Yes, sir; I have, recently, for a small succession. 

Q. I will ask you you whether there was anything peculiar in 
vour being appointed administrator, and in vour conduct as admin- 
istrator, and if it is not the usual custom here for an administrator 
to be guided by his counsel in conducting the affairs of a succession ? 

A. I think it is customary for him to be guided by them entirely, 
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Q. Is it not customary for an administrator to be guided 
2S1___—siby their advice as to what is necessary to be done in dis- 
charging the duties of an administrator ? 

A. It 1s; as I have stated, it is customary for an administrator to 
be guided by the advice of his counsel. 

Q. Did you understand you were merely lending your name to 
Judge Montgomery wher you were appointed administrator of that 
succession ? 

A. I understood I was to represent the creditors. 

(). You understood that the duties of an administrator were to 
represent the creditors and see that they were paid ? 

A. Yes, sir; Sparrow & Montgomery requested me to take the ap- 
pointment ; they asked me if I would take the appointment, and I 
told them I would. 

Q. I will ask vou, Mr. Egeliv, whether you had any consultation 
or conference with the def’t, W. G. Wyly, in reference to this suc- 
cession, in reference to vour appointment as administrator, in refer- 
ence to fo the inventory, in reference to the sale of the property, or 
have you had any conversation with him upon the subject of your 
administration of the succession of James Raley ? 

A. No, sir. 

Q. I will ask you where you resided at the time you were ap- 
pointed administrator ? 

A. I resided here in Lake Providence. 

Q. Where did W. G. Wyly reside ? 
282 *° A. As near as I can remember, I think he was living in 
Floyd; I think so at least. 

Q. What distance is that from Lake Providence ? 

A. It is about 20 (twenty) miles, I think. 

Q. Had vou seen W. G. Wyly about the 16th of July or any time 
within two or three (2 or 5) months before you got vour appoint- 
ment? 

A. I don’t remember; I think I was verv slightly acquainted with 
him in those days; I might have seen him, but I don’t remember. 

Q. i will ask vou whether, in the spring of 1568S, there was any 
water intervening between Floyd, the county site, and Lake Provi- 
dence ? 

A. I velieve there was, because it has overflowed every vear since 
I have been here. 

Q. Did W. G. Wyly col-ude with you for the purnose—confede- 
rate with you for the purpcse—of affecting a fraudulent sale of the 
Raleigh plantation ? 

A. No, sir; he did not. 

Q. Did you have any conversation with him in reference to that 
succession, or In reference to the sale of this property, or in reference 


to his purchase of the preperty ? . 
A. No, sir; I did not know he was to be the purchaser of the 
property. 


Q). Did vou have any conversation whatever with him in reference 
to this succession of Jaines Raley 1 in reference to the inventory or 
sale of that 7" ? 
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A. No, sir. 3 
283 Q. Did you go out to Floyd to make the sale of the prop- 
erty on the 20th of Oct., 1868? 

A. I did—that is, the day I suppose it was sold. 

Q. When did you see W. G. Wyly there; was it when you were 
crying off the property, or when ? 

A. I believe the first time I saw him there was when I was crying 
off the property. 

Q. Did you have any conversation with him prior to the sale, or 
any communication with him prior to the sale? 

A. No, sir; not that I am aware of. 

Q. Do I understand you to say, then, that when you went out to 
make this sale the first notice vou took of W. G. Wvly he was a 
bidder at the crying off of the property ? 

A. Yes, sir; I may have seen him in town, but I had no conver- 
sation with him ; but I don’t remember even seeing him. 

Q. Did you advise or consult with him in reference to taking the 
inventory, appointing the appraisers, or provoking a sale of the 
property, or did vou have any conversation with him in reference 
to the matter until this litigation began ? 

A. No, sir. 

Q. I understand you to say that you simply sold the property on 
the 20th of Oct., 1868, and that W. G. Wyly appeared az at the sale 
as a bidder, and the property was adjudicated to him? 

A. Yes, sir; that is my recollection. 
284 Q. Did you make any bargain or compromise with W. G. 
Wyly in reference to the sale of this property—the sale of the 
Raleigh plantation—or in reference to the affairs of the succession 
of James Raley? 

A. I did not to my recollection. 

(. Have you ever had any conversation or communication with 
him upon the subject of the sale of the Raleigh plantation until 
this suit was instituted ? 

A. To the best of my recollection, no, sir; not that I remember. 

Q. Mr. Egelly, it is charged that there was a confederation and 
collusion between W. G. Wyly, Charles R. Egelly, and Sparrow and 
Montgomery for the purpose of destituting Fred. W. Boyd as dative 
executor, for the purpose of getting up a base and corrupt appraise- 
ment of the property of the succession of James Raley, for the pur- 
pose of affecting an apparent transfer of the legal title of said prop- 
erty of the succession of James Raley to W.G. Wyly. I will ask 
you whether you have any knowledge of such corrupt combination 
or conspiracy ? 

A. There was none, as far as I know; none with me, at least. 

Q. Was there any counselling or conferrence held between Spar- 
row and Montgomery, yourself, and W. G. Wyly in reference to the 

sale of the property, or in reference to any of the matters in- 
285 _—srvoillved in this litigation ? 
A. No, sir; none that I know of. 

Q. Do you think if there had been you would have known it? 

A. Certainly I would, if done in my presence. 
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By Mr. SAauNDERS: 

Q. Mr. Egelly, will you tell me whether you selected Messrs. 
Sparrow & Montgomery or whether they selected you as adminis- 
trator ? 

A. I would state they selected me as administrator. In reference 
to their being employed by the succession, I know nothing in regard 
to the matter, but suppose they were employed as the attorneys of 
the succession by the succession and the creditors; that is my re- 
collection of it. 

Q. Did you suggest the names of the appraisers? 

A. No, sir; I did not. 


By counsel for defendant-: 


Q. I will ask you whether or not Sparrow & Montgomery did not 
apply to you to administer upon the estate and whether or not they 
were the attorneys representing a large number of the creditors of 
the succession ? 

A. They did apply to me; yes, sir. 

Q. They applied to you to administer upon the estate? 

A. Yes, sir. 

Q. Didn't they represent, as attorneys, a large number of creditors 
of the succession ? 

A. They represented several creditors; they told me so at the 

“¢ time. 
286 Q. Did you consult with them as attorneys in the conduet 
of the administration of this succession by yourself? 

A. I don’t remember exactly whether I did or noi. 

Q. Did you have any other attorneys than the firm of Sparrow & 
Montgomery to represent you during the time you administered on 
the estate? 

A. No, sir. 

Q. Were thev your legal advisers in the matter? 

A. Yes, sir; they attended to the whole matter. 

Q. In regard to the appraisers, did you have any hand in select- 
ing the appraisers? 

A. [ had nothing to do with the selection of the appraisers. 

Q. I will ask you whether or not the apprais-ment was made prior 
to your appointment as administrator ? 

A. Yes, sir; as near as I ean recolleet. 

Q. Do you know of any fraud or malpractice that was resorted to 
to effect this apprais-ment? 

A. Not that I know of; I knew nothing at all of the appraise- 
ment. 

Counsel for deft- objects to the competency and admissibility of 
the examination of this witness in chief to all the questions and 
answers of this witness upon the examination-in-chief upon the 

ground that said testimony is not admissible under the plead- 
287 ings im this- case, that it is wholly irrelevent; counsel also 

reserves the same objections heretofore made to the testimony 
of other witnesses as to the admissibility of the testimony of this 
witness. 


a 
‘ 
Z 


MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 129 


Dr. E. M. DEvINE sworn and examined on behalf of complainant. 


Direct examination by Mr. SaunDERs: 


: Q. Dr. Devine, what is your full name? 
‘e . A. Ebenezer Minter Devine. 
Q. Do you reside in this parish ? 
A. Yes, sir. 
Q. How long have you resided in this parish ? 
A. I came here in 1857, sir. 
Q In what part of the parish de vou reside? 
A. About Goodrich’s landing, in that neighborhood. 
Q. How far is that from the Raleigh plantation occupied by Judge 
Wyl 
1 Two and a half (23) miles or three (3) miles, sir. 
Q. What has been your occupation? 
A. I have been a practicing physician and planter. 
Q. Do you own a plantation? 
A. I do, sir. 
Q. When did you acquire it? 
A. I bought it in 1870. 
Q. Had you engaged in cotton planting before 1870? 
| 288 The Witxess: Before ’70? 
: Mr. SaunpDeErRs: Yes, sir. 
Yes, sir. 
When did you first engage in cotton planting? 
In 1866, in the bottom. 
Did vou plant cotton from 1866 until 1870? 
Yes, sir. 
Did vou rent the lands on which you planted cotton? 
I rented lands; yes, sir. 
What land was it you rented? 
I rented one year on Col. Buckner’s place. 
Where is that place? 
The Melbourne plantation. 
Q. How near is that plantation to the Raleigh — occupied. 
by Judge Wyly? 
A. I suppose three miles (3). 
Q. What year was it you rented the land on the Melbourne plan- 
tation ? 
A. In 1866. 
2 Did you rent lands in 1867 ? 
-.. - I rented the “Out Post” plantation, belonging to Ballard and 
> y 
a} Q. Where is the “Out Post” plantation ? 
A. Directly south of Goodrich’s landing. 
Q. Please state always how far these plantations are from “ Raleigh” 
plantation ? 
A. I think it about three (3) miles. 
Q. Well, what rent did you pay? | 
A. I think I paid two dollars and a half ($2.50) an acre that year. 
Q. From whom did you rent your land in 1868? 
17—113 
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289 A. I rented from Col. Buckner. 
Q. On what plantation ? 

A. On the “ Melbourne ” plantation. 

Q. What rent did you pay that year? 

A. I was to have paid ten dollars an acre, but didn’t pay it on ac- 
count of the overflow. 

Q. You mean you rented the land for ten ($10.00) an acre ? 

A. Yes, sir. 

Q. Where did vou rent Jands in 1869 ? 

A. At the Willows, Melbourn. 

Q. Where is that? 

A. It is just adjoining to Col. Buckner’s, about four (4) miles from 
Judge Wyly’s. 

Q. What rent did you pay there? 

A. I gave him one-third (4); there were three of us, and when 
we came to settle each one got a third (3). 

Q. Doctor, what was the ordinary rental value of land per acre— 
fair cotton lands—on the Mississippi river in 1868 ? 

The Witness: In 1868 ? 

Mr. Saunpers: Yes, sir. 

A. Well, there was so little land rented here at that time; there 
were some lands rented that were free from overflow or anything 
of that sort; some lands rented for money and some for a portion 
of the crop. 

Q. Are you acquainted with the Raleigh plantation ? 

A. Yes, sir; [ have been the physician on that place ever since I 

eame here in 1857. 
290 Q. Of what quality are the lands on that place? 
A. Well, I think it averages as well as the balance of the 
land in the country. 

Q. Is there any coca grass on the place? 

A. I can’t sav as to that; I don’t know that there 1s; there may 
be, but I don’t know it to be a fact. 

Q. Was there a dwe!ling-house on the place in 1868 ? 

A. In 1868 I think there was, though it could searcely be called 
a dwelling-hguse ; it was a double log cabin. 

Q. What was the condition of that plantation in 1868 ? 

A. I don’t think there was but little of it in cultivation in 1868. 

Q. Is it not on the Mississippi river ? 

A. Yes, sir. 

Q. What do you think was the rental value of that place in 1868 ? 

A. I can’t say, sir. 

Q. How much did lands of a similar quality with those of Raleigh 
plantation rent for? 

A. I think that similar lands rented for three dollars ($5.00) an 
acre; I know some lands that rented for ten dollars ($10.00) an 
acre, but I know lands, equally as good lands, that rented for two 
dollars and a half and three dollars ($2.50 and $3.00) an acre ; then 

there were lands that rented for ten dollars ($10.00) an acre; 
291 those lands were considered better lands; at least I considered 
them so; they were free from overflow. 
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Q. Now, Doctor, what do you think was the value of those lands 
at a sale? 


The Witness: At what time, sir? 
Mr. Saunpers: In 1868. I ask you what was the value of the 
Raleigh plantation per acre in 1868 ? 


A. I think there was plenty—I can’t say positively—at that 
particular place; there was plenty of land around there that could 
have been bought at five dollars ($5.00) an acre. 

Q. How much did vou pay for your own place? 

A. It cost about six dollars ($6.00) an acre in cash. 

Q. Would you consider a dollar and a half ($1.50) an acre a fair 
valaation for the lands of the Raleigh plantation in 1868 ? 

A. Well, I don’t know as I understand that; if you mean to ask 
me if a large body of land was to be sold for cash; the whole body 
sold for cash perhaps; do you mean that, sir? 

Q. No; I want to know what was the actual value of the Raleigh 
plantation in 1868 ? 

A. That would be a hard question for me to answer. 
292 Q. What was its just value; in other words, had you been 
appointed to appraise the Raleigh plantation in 1868, at what 
sum per acre would you have appraised it? 

A. I certainly would not have valued it over five or six dollars 
($5.00 or $6.00) an acre at that time. 

Q. Were you acquainted with the late Micheal Gingery, of this 
parish ? 

A. I have met him several times. 

Q. Do you know whether he could read or write? 

A. No, sir; I do not. 


Note.—Defendant’s counsel, under the agreement with opposite 
counsel, now makes objection to each and every one of the ques- 
tions and answers of this witness; that his parole statements as to 
matters and things inquired of him are mere opinions and conjec- 
tures, and are wholly inadmissible under the issues now presented 
in this case for judicial action; that the deft- in this — cannot be 
prejudiced by the opinions and conjectures of other statements of 
this witness because the same is irrelevent and not responsive to the 
issues of the case ; the matters and things testified to are res inter alios 
acta ; that the opinions and conjectures of this witness have no bear- 

ing upon any substantatial fact now at issue in this case; 
293 therefore counsel for def’t- specially objects to each of the 
foregoing interrogatories of this witness as well as the answers. 

Reserving these and all other legal oodjections to the competency 
and admissibility of the testimony of this witness, def'ts’ counsel pro- 
pounds the following cross-interrogatories : 


By counsel for def’t- : 


Q. I will ask you, Dr. Devine, if there was not in the early part 
of 1866 a great influx of Northern capitalists, who came to rent or 
buy lands and go into planting speculations? 
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A. There was, sir. 

Q. I will ask you if the inquiry for farming lands by these capi- 
talists was not so great in 1866 that the price of lands and rent went 
up to a fabulous rate ? 

A. In some localities it was. 

Q. I will ask you what was the result of these planting experi- 
ments of these Northern men with the crops of 1866 and 1867? Was 
it disastrous or profitable? 

A. Generally disastrous, sir. 

Q. I will ask you if nearly all of them did not get broken up and 
leave the country ? 


A. They did. 
Q. I will ask you if — have seen such a gloomy outlook in the 


financial affairs of this parish as there was in 1866 and 1867, owing 
to the disasters before mentioned ? 

294 A. No,sir; I don’t think I ever did, unless it was the pres- 
ent year. 

Q. I will ask you if the people, the old citizens, who entered into 
this planting speculation also in 1866 and 1867 were not pretty thor- 
oughly broken up? 

A. The majority, I think, were so. 

Q. I will ask vou if it was not almost impossible under the cir- 
cumstances to borrow money to continue planting on these large 
places, owing to the disasters of the previous vears? 

A. Well, I can’t say ; I cannot answer that question. 

Q. I will ask you if this plantation, the “ Raleigh” plantation, was 
not exposed to overflow by the levee being down in 1867 and 1868S 
and from the Hawes, Harris, and Savage levees? 

A. I don’t think it was entirely overtlowed in 1867, but I think 
the majority of the land was damaged from the overflow. 

Q. I will ask you whether the land was exposed to overflow in 
1868 from the Hawes, Harris, and Savage crevasses ? 

A. I think it was, sir. 

Q. I will ask you, in consequence, how much of the land was cul- 
tivated in 1868, as far as you could judge? 

A. A very small portion of it; I cannot say positively as to the 
number of acres, but it was small; the crop made there that year 

was small. 
295 Q. I will ask you, Dr., whether, owing to the disorders of 
the previous years, it was possible in Oct., 1868, to have sold 
that place for cash at a public auction sale at a high price ? 

A. Well, now, the question might arise, What would be a high 
price? What do vou consider to be a high price? 

Q. Well, the place sold on the 20th of Oct., 1868, for twenty-five 
hundred and thirty-three dollars ($2,533.00) at a public auction for 
eash ; do you think it could have been sold at public auction if put 
upon the market for any higher price ? 


The WItwNEss: 


A. At the time it was sold? 
COUNSEL FOR Der’t-: Yes, sir. 
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. Yes, sir; I believe it could. 

. Were there any land buyers in the country at that time? 

. Yes, sir. 

. Were there any lands sold at a higher rate ? 

. I don’t know that there was. 
Have you ever seen the condition of the parish, the financial 
ondition, worse than it was after these disasters of 1866 and 1867 7 

ae I don’t think I did, unless it was the present year. 

Q. What is the cause of the disasters this year ? 

A. The overflow. 


296 And neither party offering and being ready to examine 
any other witnesses this day, I adjourned the examination 
herein ordered, in the presence of all parties, until Wed., July 19th, 


1882, at the same place. 
(Signed) J. B. BEATTIE, 


Special Examiner. 


2 OPOPe> 


Third Day’s Proceedings. 
WED., July 19th, 1882. 


Mrs. ANN E. NEwMAN sworn and examined on behalf of com- 
plainant. 


Direct examination by Mr. SAUNDERS: 


Q. Mrs. Newman, what is your age and where do you reside? 
A. I am sixty- four (64), sir; I reside in Carroll parish on a plan- 
tation at Willow Point. 
Q. On the Mississippi ? 
A. Yes, sir; immediately on the river. 
Q. How far is your residence from “ Raleigh,” the seem resi- 
dence of Judge Wm. G. Wyly ? 
A. I imagine it is about three (3) miles. 
Q. How long have you resided in this parish ? 
A. Thirty-two (32) years. 
Q. Do you work the plantation on which you reside ? 
A. Yes, sir. 
297 Q. Mrs. Newman, do vou remember what rentals were ob- 
tained for Mississippi river cotton plantations in the year 1868 
in this parish? 
A. No, sir; we were not renting for money then; we were renting 
for a fourth (4) of the proceeds of the place. 
Do you remember what was the price per acre for ordinary 
cotton lands that year ? 
The Witxess: Do you mean for rent or for valuation ? 
Mr. SaunpeErs: For valuation. 
A. No, sir; I don’t; I can’t say that there was any particular 
valuation—that i is, I knew of no sales at that particular time. 
Q. Are you acquainted with the “ Raleigh ” plantation ? 
A. Yes, sir; I have passed through it. 
Q. Mrs. Newman, did you know of the sale of the Raleigh plan- 
tation to Judge Wyly, i in 1868 ? 
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A. Not until it was consum-ated. 


Counsel for def’t- makes the same objections heretofore urged as to 
the admissibility and competency of the parole testimony of this 
witness; that the same is not responsive to any of the issues now 
pending and involved in this controversy ; that this case is pending 

for trial on the exceptions and pleas to the jurisdiction of the 
298 court; that the interest of pl’f to bring a suit on the pleas of 

prescription are res adjudicata, consequently def’ts’ counsel 
protests against this effort to lug into this case, which can only be 
tried upon documentary evidence, a vast volume of parole statements 
of witnesses, who give only opinions and conjectures, as to the value 
of this piece of property, or that piece of property, or as to what was 
done or said by any one in 1868, or previously. Counsel for def ’t- 
protests that on the trial of a legal case it is utterly incompetent for 
counsel for complainant to enter into a grand inquest and inquiry 
into the affairs and business of various citizens of the parish at dif- 
ferent periods, none of which matters and things are or could be re- 
ceived in evidence on the trial of the pleas and exceptions on which 
the case is now pending ; that all cf these matters sought to be en- 
quired of are wholly irrelevant and inadmissible and are matters 
that are res inter alios acta and can have no bearing whatever upon 
the issues of the case. Reserving the benefit of these and all other 
legal objections to the admissibility and competency of each and all 
the apswers of this witness. counsel for def’t- now makes his former 
objection applicable to all witnesses and their evidence. 


By Mr. SAUNDERs: 


Q. Did you know of the intended sale of that plantation in 
1868 ? 
299 A. No, sir; I did not. 
Q. Did you or — husband have any intention or desire to 
purchase that place? 
A. I did not, and I don’t remember that my husband had. 
Q. Were you acquainted with the late Micheal Gingery ? 
A. No, sir. 


No cross-examination. 


GEORGE Foster sworn and examined on behalf of complainant. 
Direct examination by Mr. SAUNDERs: 


Q. What is your age, where do you reside, and, also, what 1s 
your occupation ? 

A. I am fifty-two (52) years of age. I reside in East Carroll 
parish, on “ Pecan Grove” plantation, on the Mississippi river. I 
am a planter. 

Q. How long have you resided on that plantation, and how long 
have you been engaged in the business of cotton planting? 

A. I have lived on that plantation ten (10) years, and I have 
been engaged during that time in cultivating it. 
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Q. Were you engaged in the business of cotton planting prior to 
your residence on that plantation ? 

A. No, sir. 

Q. What was your business? 

300 A. I was a merchant; resided in New York. 

Q. Did you first come into this parish in 1872? 
. Yes, sir. 
. Had you never been been in this parish previous to 1872? 
. I had been here, but not to reside. 
. When were you here, and how long did you stay ? 
. I think my first visit to the neighborhood was in 1867. I was 
only here on a visit. I did not spend any time here scarcely. It 
was a business visit. I was here occasionally from that time until 
I removed here. 

Q. Did you know anything of the sale of the Raleigh plantation 
to Judge Wyly? : 

A. No, sir; I knew nothing of it. I knew he was the owner of 
the plantation ; I had understood he was. I understood he bought 
it, but how he bought and when he bought I did not know anything 
about that. 

Q. Were you acquainted with the late Micheal Gingery, of this 
parish ? 

A. No, sir. 

Q. Is the month of October considered a favorable time in this 
parish for selling large cotton plantations for cash ? 

A. Well, sir, I would consider that as favorable time as any, from 
the fact that if the people have not got money at that time that 

they would have great facilities for getting it; more so, perhaps, 
301  ~=than at any other season of the year. If they have a prospect 

for a good crop it would be but a short time before they could 
realize on it; therefore I think money would be more plentiful at 
that season of the year. 


POR & 


Counsel for defendant- urges the same objections heretofore made 
as to the admissibility and competency of the testimony of this wit- 
ness. 


No cross-examination. 


Davip Murr sworn and examined on behalf of complainant. 


Direct examination by Mr. SAUNDERS: 


Q. Mr. Muir, what is your age? 
A. Thirty-one (31). 

Q. You reside in this parish ? 

A. Yes, sir. 

Q. How long have you resided here ? 

A. Since 1869—the fall of 1869. 

Q. Do you own a plantation in this parish ? 
A. Yes, sir. 

Q. Where is that plantation situated ? 

A. About twenty (20) miles below Goodrich’s. 
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Q. How far is — from “ Raleigh ” plantation, the present resi- 
dence of Judge Wyly? 
A. About half (3) a mile, I suppose. 
Q. How many acres does your plantation contain ? 
A. Something over three hundred (300) acres, I believe. 
302 Q. When did you purchase it ? 
A. In 1872. 
Q. How much did you pay for it? 


Counsel for def’t- objects to the testimony of this witness on the 
ground of irrelevancy and inadmissibility ; that the same is not re- 
sponsive to to any of the issues presented in the case which is now 
on trial. 


A. I think the place cost about twelve thousand dollars ($12,000). 
It was bought on time. 

Q. What was the general value of cotton lands in this parish — 
1869 ? 

A. Well, I suppose from fifteen to twenty dollars ($15 to $20) an 
acre. 

Q. About how much an acre did cotton lands on the Mississippi 
river in this parish rent for in 1869 ? 

A. Indeed I don’t know. I only came here in 1869. 

Q. Were you acquainted with Micheal Gingery ? 

A. No, sir. 

Q. What was your business when you first came to this parish ? 

A. Mechanic. 


Counsel for def’t- reserving all legal objections—all the objections 
made to the admissibility of the evidence of the witness, Mrs. New- 
man, and all other objections made to the admissibility of the evi- 

dence of the other witnesses that have been examined in this 
303 case, and specially reserving objections to the competency and 

admissibility of the statements of this witness, they being 
merely his opinions and conjectures—said counsel propounds the 
following cross-interrogatories : 


By counsel for def’t-: 


Q. Did I understand you to say, Mr. Muir, that you came to this 
parish in 1869? 

A. Yes, sir; in the fall of 1869. 

Q. Were you just from the old couniry ? 

A. Yes, sir; Scotland. 

Q. Had you any experience as to the value of cotton lands or any 
experience in the production of cotton when you came here in 
1869? 

A. No, sir. 

Q. Knew nothing about it ? ; 

A. No, sir. 

Q. How old were you when you arrived ? 

A. Twenty (20). 

Q. Do vou consider you were competent to judge of the value of 
lands from your experience at that time ? 


#i 
ap 


MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 137 


A. Well, I don’t know; not immediately after I rented ; perhaps 
a few weeks after I rented; I suppose I had a pretty good idea of 
what lands were worth. 

Q. I will ask you if you had any personal knowledge of the value 
of rents or = the purchase price of property in 1868 or previous ? 

A. No, sir. 
304 Q. Were you here in 1868 when the sale of the Raleigh 
plantation took place ? 
A. No, sir. 


Redirect examination by Mr. SAUNDERS: 


Q. Mr. Muir, with what intentions did vou come to this parish? 

A. Well, I can’t say that I had any particular intention when I 
landed here; I started from Pittsburgh and stopped here about a 
month or two (2); I then went to New Orleans and stopped there a 
few days. 


JosePpH A. CraIG sworn and examined on behalf of complainant. 
Direct examination by Mr. SAuNDERs : 


Q. Mr. Craig, what is your age? Do you reside in this parish ; 
and, if so, how long have you resided here? 

A. I am forty (40) years old, and have lived in this parish at 
different times since 1855, including the period during the war. I 
have lived outside of the parish about twelve or fourteen (12 or 14) 
years during that time. 

Q. Were you in this parish in 1866? 

A. I was not living here then. 

Q. When did you come here ? 

A. I came here in 1867 and left in August, 1868. 
305 Q. What was your business while you were here? 
A. Mechanic. 

Q. Where was your residence then ? 

The Witness: In this parish ? 

Mr. Saunpers: Yes, sir. 

A. At that time I lived on the Carondelet plantation, about half 
(3) a mile from “ Raleigh.” 

Q. Is “ Raleigh” Judge Wyly’s place? 

A. Yes, sir. 

Q. What was the condition of the “ Raleigh” in 1868 ? 

A. There was very little of it in cultivation ; a great part of it had 
grown up in weeds; I believe most of the houses that were left there 
before the war were still standing. 

Q. Was there a gin on the place? 

A. Yes, sir; a“ mule-power” gin, I believe. 

Q. Was the place overflowed in 1868 ? 

A. Partly. 

Q. What was the rental value of cotton lands on the Mississippi 
river in this parish in 1868? 

A. I don’t remember ; I worked a piece of land on the “ Caron _ 
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delet” plantation in 1861, but I don’t remember the rent I paid; I 
rented it from my father. 

Q. What was the ordinary value of lands per acre if sold that 

year; I speak of cotton lands? 
306 A. I knew of no lands being sold at that time except under 
sheriff's sale. 

Q. Was the price of cotton lands greatly different that year from 
what it was the vear previous or subsequent years? I refer to the 
rents. 

A. No, sir; lands had rented the year before or two years before 
at ten and fifteen — ($16 and $15) an acre in that neighborhood. 


Counsel for def t- objects to the testimony of this witness on the 
ground of irrelevency and inadmissibilitv, and that the same is not 
responsive to any of the issues now pending in the case. 

By Mr. Saunpers: Were vou acquainted with the late Micheal 
Gingery, of this parish ? 

A. No, sir. 

Q. Has the Raleigh plantation been overflowed since 1868 ? 

A. Not until the present vear. 

Q. What is the quaiity of the lands of the Raleigh plantation ? 

A. Very good ; considered as fine cotton lands as any on the 
river. 

()..Js there any “ coca grass” on that place? 

A. I never saw any until after the overtlow of of 1868 ? 

Q. How much of the Raleigh plantation was overflowed in 1868 ? 

A. I should judge about three hundred (300) acres. 

Q. How long did that overtlow continue ? 

A. Till about the Ist to the 7th of June. 

Q. When was the levee in front of that place rebuilt ? 
307 A. I think they were working on it in the fall of 1868. 
Mr. Noland was there when I left. He was the levee con- 
tractor. 
Q. You left when ? 
A. In August, 1868. 


Couusel for defendant- reserves ali legal objections to the compe- 
tency and relevancy of the testimony of this witness. 


Cross-examination by counsel for def t-: 


Q. Mr. Craig, I would like vou to refresh your memory as to when 
that levee was put up. Are you positive the work was let out when 
you left here in Aug., 1868? 

A. Well, Lam not positive I said that. 

Q. I will ask vou if the “ Hawes Harris” levee was not still open 
in 1868? 

A. It was. 

Q. In Oct., 1868? 

A. I don’t know about Oct. 

Q. When you went away in August? 

A. It svas. 
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Q. Was not the “Raleigh ” plantation when you left here in 1868 
subject to overflow from the break at “Salem ” and at the “ Harris” 
place? 

A. It was exposed to the break at “Salem,” but the break at the 
Harris place did not effect it. 


308 WILLIAM CRAIG sworn and examined on behalf of com- 
plainant. 


Direct examination by Mr. SauNDERs: 


Q. Mr. Craig, what is your age? Do you reside in this parish; if 
so, how long have you resided here? 
. Sixty-six (66) years old. I come to this parish in 1855. 
. What has been your occupation since you have been here? 
. Planter and manager. 
. Do you own any lands in this parish ? 
. Yes, sir. 
. Where are they situated ? 
. About twenty (20) miles below here, half (3) a mile back from 
the Mississippi river. 
‘ Q How far are they from Raleigh plantation, belonging to Judge 

Vyly ? 

A. Adjoining, sir. 

Q. Have you been in this parish since the war? 

A. Yes, sir. 

Q. What was your occupation during the years 1866, 1867, and 
1868 ? 

A. In 1866 & 1867 managing a plantation ; in 1868 planting. 

Q. What place did vou manage during the years 1866 and 1867? 

A. The place known as the “Carondelet” plantation. 
009 Q. How far is that plantation to Raleigh plantation ? 
A. It is devided by half (4) a mile. 

Q. Who owned the “ Carondelet ” plantation when you were man- 
ager of it? 

A. I believe J. Mallen Davis: it was leased; Mallen Davis did 
not work it. 

Q. To whom was it leased ? 

A. Hoyt, Sprague & Co. were the principals. I managed under 
an agent of theirs—D. B. Statts. 
Q. Did you rent out any portion of the Carondelet plantation ? 
The Witness: When? 
Mr. Saunpvers: In 1866 and 1867. 
A. No, sir. 
Q. When did vou purchase the place you now own, sir? 
A. In the spring of 1868. 
Q. How many acres does it contain ? 
A. One hundred and seventeen (117). 
Q 
A 
Q. 
SS 
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. How much did you pay for it? | 

. Well, I took it for a three-thousand-dollar ($3,000) debt. 
Mr. Craig, what was the ordinary rental of cotton lands on the 
lississippi river in 1868, in this parish ? 
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A. In that neighborhood very little rented ; the levees were down 

and the country pretty much abandoned ; rentals generally paid a 
share of the crop. 

310 Q. What was the value of cotton lands in the parish if 
sold at a cash sale—I refer to lands on the Mississippi river ? 

A. I can’t say ; at that time there was no money to buy with. 

Q. What would you consider ordinarily was the value of cotton 
lands in this parish on the Mississippi river ? 

A. I suppose twenty dollars ($20) an acre. 

Q. Are you acquainted with the Raleigh plantation ? 

A. Yes, sir. 

Q. How long have you known it? 

A. I have known it since 1855. 

Q. What is the quality of the lands of that plantation ? 

A. As good average lands as most of it on the river bank. 

Q. Was there any “coca grass” on that plantation in 1868? 

A. I did not see none in 1868; there was not much “coca” that 
year ; there were small patches of it in the neighborhood. 

Q. Mr. Craig, do you consider the sum of one dollar and a half 
($1.50) an acre to have been a fair price for the Raleigh plantation 
in 1868 ? 

A. Well, there was no persons to buy; I suppose it was all it 
would bring, but I certainly do not consider that anything the value 
of it. 

Q. At what sum per acre would you have appraised that planta- 

* tion in 1868? 
311 A. I would not have appraised it at less than fifteen or 
twenty dollars ($15.00 or $20.00) an acre, I think. 

Q. Would you have considered it proper to have offered that plan- 
tation for sale at an apprais-ment of a dollar and a half ($1.50) an 
acre? 

A. That I can’t say; I can’t answer. The property at that time 
was In a dangerous condition as regards the levees. The adjoining 
levee was down. There was no other levee for some distance. 

Q. Has the place been overflowed since 1S6S ? 

A. Not till this year. 

Q. When was the levee that was down in 1868 rebuilt? 

A. 1 think it was finished in the early part of 1869. They began 
work in 1868. 

Q. Were vou acquainted with the late Micheal Gingery, of this 
parish ? 

A. I have been to his house a number of times. 

Q. Could he read or write ? 

A. I cannot say, sir. 


Counsel for def’t- objects to the testimony of this witness on the 
ground of in-dmissibility and irrelevency. 


Reserving the benefit of these and all other legal objections, he 
propounds the following cross-interrogatories : 
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312 By counsel for def’t-: 


Q. Mr. Craig, I will ask you whether or not there is a bad caving 
front of the Raleigh plantation ? 

A. There was. 

Q. About how many acres have caved off of that place, probably? 

The Witness: From 1868? 

CoUNSEL FOR Der’t-: Yes, sir; since 1868. 

A. I suppose at least one hundred (100) acres. 

Q. I will ask you, Mr. Craig, about how many acres there is in the 
Raleigh plantation after all these cavings off? 

A. I should judge one thousand (1,000) acres, fully. 

Q. I will ask you if, where the quarters stood, it has not all caved 
into the river long ago—where the old quarters stood ? 

A. Yes, sir; that has all caved into the river since 1868. 

Q. I will ask you, Mr. Craig, if you knew Dr. Boyd—Fred. W. 
Boyd? 

A. Yes, sir. 

Q. Did he ever live in this parish with his family ? 

> Not that I am aware of; he was a frequent visitor to his father- 
in-law’s. 

Q. Do you think if he had been a citizen of this parish you would 
have known it? 

A. I think so. 

Q. Well, was he a citizen of this parish ? 

A. He was not, to my knowledge. 
313 Q. Has he or not allways been a non-resident of this State ? 
A. I think after his father-in-law’s death his family lived 

here a short time. 

Q. When did they move permanently away from the parish—the 
plaintiff and her husband ? 

A. Maybe in 1861, just before the war. 

Q. Has his family ever resided in this parish since as their place 
of residence ? 

A. No, sir; not that Iam aware of. 

Q. I will ask you whether Mr. Bovd—Fred. W. Boyd—cultivated 
or leased the Raleigh plantation in 1866? 

A. He worked partners in 1866. 

Q. Who was his partner? 

A. Mr. Pittman ; I don’t know his given name. 

Q. What was the result of their planting experiment in 1866 ; 
was it profitable or unprofitable ? 

A. Unprofitable. 

Q. Did they make any money planting in 1866? 

A. No; I think not; nor anybody else. 

Q. I will ask you if the losses were not immense to those whe 
were endeavoring to plant in 1866 and 1867 on a large scale? 

A. Yes, sir; I think they were. 

Q. How many bales of cotton did Boyd and Pittman make, prob- 
ably, in 1866? 
A. I can’t say. 


142 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


Q. Was there an average crop produced on the plantation ? 
314 A. No, sir. 
Q. I will_ask you whether you saw the cotton there in the 

fall of 1866? 

A. Summer and fall; yes, sir. ~ - 

Q. What kind of a crop was it; what kind of a crop was produced 
on it? 

A. Well, there was a very poor crop; the worms come on it. 

Q. Was it or not almost a total failure? 

A. Nearly so. 

Q. I will ask you if they did not lose a great deal of money ? 

A. I suppose so. 

Q. From your judgment in planting, did the money they made 
that vear come anywhere near paying the expenses of the crop? 

A. I think not. 

Q. Who cultivated Raleigh plantation in 1867 ? 

A. I disremember ; I don’t know whether Mr. Boyd cultivated it 
or not; he may have had it two (2) years; I don't know. 

Q. Do you think that that plantation vielded any net revenue in 
1866 and 1867 over and above expenses—made anything ? 

A. I think not. 

Q. What was the condition of the plantation in 1868; was much 
of it in cultivation, or what was its condition ? 

A. It was pretty much all grown up in 1868; there were some 


small patches of eighty (SO) or one hundred (100) acres in cultiva- rs 
"tion. 
old Q. I will ask you whether or not in 1868 the plantation _- = 


Was not mainly abandoned as a cotton plantation ? 

A. Yes, sir; the labor had all left it. 

Q. Did I understand you to say that the plantation was exposed 
to overflow from tiiese levees that were down ? 
A. Yes, sir. 
i Q. I will ask you when the Raleigh plantation was sold, in Oct., 
1868, if the levees were not down and the plantation In a dilapidated 
| condition ? 
tf A. Yes, sir; they were down and the plantation neglected. 

Q). IT will ask vou whether or not the hands, most of them, had 

not left the plantation ? 

A. Yes, sir; the greater number. 

Q. IT will ask vou, Mr. Craig, whether or not in 1866 and 1867 
| there was a great immigration to this parish of Northern capitalists - 
i to trv the experiment of raising cotton with free labor? 

f A. Yes, sir. 

: Q. I will ask you whether or not there was great demand for good 

A plantations in 1866 and 1867 by these Northern men who were 

h anxious to fo try the experiment of raising cotton with free labor? 

A. Yes, sir; in 1866 and 1867. 

Q. Was the experience of these men in this enterprise profitable 

i or unprofitable? 

| A. [ think universally unprofitable, so far as I know. 
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316 Q. I will ask you whether Hoyt, Sprague & Co., for whom 

you were manager in 1866 and 1867 on the “Carondelet ” 
plantation, did not sustain immense losses by their experiment by 
this method of carrying on business ? 

A. They did. 

Q. I will ask you what effect did the disasters of 1866 and 1867 
produce in this country; what was the effect upon the financial con- 
dition of the people resulting from those losses ? 

A. The effect was ruinous. 

Q. I will ask you if the price of property and rents of lands did not. 
run down toa very low point in the neighborhood of Raleigh planta- 
tion ? 

A. In 1868 it did. 

Q. Did I understand you to say that on account of the overflow 
and loss of crops in 1866 and 1867 that that neighborhood was 
pretty much abandoned and the lands laying out generally in that 
neighborhood in 1868? 

A. Yes, sir. 

Q. I will ask you, Mr. Craig, if you have ever seen a darker or 
more gloomy time than there was in Oct., 1868, after all these losses 
had been sustained by these people? 

A. In the spring of 1868 things looked very gloomy. 
ol7 Q. I will ask you, Mr. Craig, if there was much money— 
much ready money—in the country or much demand for prop- 
erty 1n 1868, on account of these misfortunes ? 

A. No, sir; there was no money in the country. 

Q. Do you think lands could have been sold at public auction in 
1868 for fifteen dollars ($15.00) or twenty dollars ($20.00) an acre 
cash ? 

A. Perhaps not, exactly in 1868. 

Q. I am talking about 1868? 

A. No; there was no money in the country to buy with; at the 
— time, I think they were worth fifteen or twenty dollars ($15 or 
$20). 

Q. I will ask you, Mr. Craig, if property exposed at sale in 1868 
wouldn’t i be at the mercy of bidders who happened to have the 
cash ? 

A. Yes, sir; entirely. 

Q. I will ask you if in many instances property did not sell for 
almost a nominal price on account of the depressed condition of the 
country at that time—lI refer to public auction ? 

A. I don’t know that much property was sold at that time. 

Q. Did Doctor Boyd live on the Raleigh plantation in 1867? 

A. I disremember; I think not. : 

Q. I will ask you whether in 1868 he was in charge of the Raleigh 
plantation ? 

A. Not that I am aware of. 
318 Q. When was he back to this parish again; when did you 
next see him after he left town? 

A. I don’t think I saw him until about two (2) years ago. 

Q. Do you think he has been in the parish since 1867, until about 
two (2) years ago? 
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A. Not that I am aware of. 

Q. You think if he had come back to the parish after 1867 you 
would have known it? 

A. No; I can’t say; I did not see him. 

Q. You don’t know of his being in the parish ? 

A. No, sir; I don’t know of his being in the parish. 

Q. He was not in the neighborhood of Raleigh plantation ? 

A. Not that I am aware of, sir. 

Q. I understand you to say Dr. Boyd and his wife are non-resi- 
dents of this parish? 

A. I think so. 


Counsel for complainant specially objects to the irrelevancy of the 
testimony as to the residence of Dr. Boyd. 

Reserving this and all other legal objections and exceptions, 
counsel for complainant propounds the following redirect inter- 
rogatories : 


By Mr. SAUNDERs: 


Q. Mr. Craig, were you a creditor of the succession of James Raley ? 
A. Yes, sir. 
Q. What sum did that succession owe you ? 
0319 A. Nine thousand dollars (39,000). 
Q. In what shape was that debt ’ 

A. Well, I held Mr. Raley’s note for it. I got a judgment against 
the property—against Mr. Boyd as administrator—after the war, in 
1868—I suppose 1867 or 1865—before Judge Wyly bought the place. 

Q. Did you know anything of the sale of the Raleigh plantation 
in Oct., 1808 ? 

A. I had heard of it and I saw the advertisement. 

Q. Was it your intention cr not to bid for the Raleigh plantation 
when it was sold ? : 

A. Yes; I intended to bid for it, but I did — have much ready 
money, but I could have got the money in a few days. 

Q. Then, why did you not bid for it? 

A. Well, it was sold before I got there. 

Q. Explain fully the circumstances which prevented you from 
bidding at the sale of the property. 

A. The property was sold before I got to Floyd, at the court- 
house. 

Q. At what time of day did you reach Floyd ? 

A. I cannot say positively what the time was; it might have been 
after 11 o'clock ; it might have been later. 

Q. How much had you intended to bid for the property ? 

A. I intended to bid all of my claim and maybe five 

320 ~= thousand dollars ($5,000) more—that is, that was the urfder- 

standing—but I did not have the money in my hand to do it 

with, but 1 suppose an arrangement could have been made in a day 
or two (2) by which I could get it. 

(). Did you arrive beforé or after the advertised hour of sale ? 

A. I disremember when the hour was. [suppose I arrived pretty. 
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near the time; it may have been after; not having the amount of 
money, I did not expect I could make a valid bid. 

Q. Was anything said to you by any one present in regard to 
t hat sale? 

A. I don’t understand you, sir. At the time it was sold? 

Q. Did either of the attorneys, Messrs. Sparrow and Montgomery, 
or Judge Wyly or Mr. Charles R. Egelly, say anything to you in 
regard to it—to the sale of the property ? 

A. No; Judge Montgomery remarked, when I was prepared to 
give more for the property than it had brought, that he was sorry I 
had not made the offer in time; he would rather had five thousand 
dollars ($5,000) than what Judge Wyly bid for it. 


Recross-examination by counsel for def't: 


Q. About how much were you prepared to give or bid in cash for 
the property on that day and put up the money? 
321 A. I think I had about a thousand dollars ($1,000). 

Q. If you had reached there while the property was being 
cried off could you have bid off the property for twenty-five hun- 
dred dollars ($2,500) cash on the spot for it ? 

A. Not on the spot—no, sir. 

Q. Do you think that property—the Raleigh plantation—could 
have been sold on the 20th of Oct., 1868, for cash on the spot at 
more than twenty-five hundred ($2,500) ? 

A. It might not, but it ought to have. I think, being an inter- 
ested party, my evidence would not be worth much. 

Q. What do you mean by being an interested party ? 

A. A creditor of the estate. 

Q. Do you think if you had been there that you were prepared to 
bid higher than Wyly for that property ? 

A. No; not in cash. 

Q. Do you know of any other bidder that was there prepared to 
put up cash on the spot for more than was bid for the property by 
Wyly? 

A. No, sir. 


Redirect examination by Mr. SAUNDERs: 


Q. What sum in cash would you have bid, in addition to your 
claim ? 
322 A. I would have bid five thousand dollars ($5,000)—that 
is, I could have got the money in a few days. I had a thou- 
sand dollars ($1,000) in cash, and would nave been willing to give 
five thousand dollars ($5,000). 


By counsel for defendant: 


Q. I will ask you whether W. G. Wyly knew of your'intention to 
buy that property, or that you expected to bid for it when he bid it 
in himself? 

A. No, sir. 

Q. Did you make any arrangement with the administrator pre- 
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vious to the sale, so as to try to use your claim at the bidding as so 
much cash ? 

A. No, sir. 

Q. There was no arrangement by which your claim could be taken 
as cash by the administrator? You had made no cash arrangement 
to bid at the sale beyond your thousand dollars ($1,009) at that time? 

A. No, sir. 


By Mr. SAUNDERS: 


Q. Did you speak to the administrator in regard to your inten- 
tion to bid? 

A. No, sir. 

(. Had you spoken to Judge Wyly in regard to your intention to 
bid ? 

A. No, sir. 

Counsel for defendant- offers in evidence document marked Ex- 
hibit “ B,” to which counsel for complainant objects. 


v23 By CounseL For DeEr’t: Do you recognize that as your 

claim and the claim of Mr. Irwin against the estate of James 

taley and the rule taken against the estate to pay you your money ; 
do you recognize that as your claim presented to the court? 

A. Yes, sir; I recognize that document as embodying my claim 
and the claim of Mr. J. C. Irwin against the estate of James Raley 
praying that Fred. W. Boyd, dative executor, be ordered to file his 
account, and if he have sufficient funds on hand that he be re- 
quired to pay the debt. 

Q. I will ask you whether either of these claims have ever been 
paid ? 


A. No, sir. 


J. J. Ikwtn sworn and examined on behalf of complainant. 
Direct examination by Mr. SAuNDERs: 


Q. Mr. Irwin, what is your name, age, and residence? 

A. J. J. Irwin; reside now at Omega; 41 years old. 

Q. Mr. Irwin, where is your home? 

A. It is in Madison parish. 

Q. Where did vou reside in the year 1868? 

A. I lived in Eastern Mississippi. 

Q. Did you reside in this parish at any time during the years 
1866 and ’70? 

324 A. I lived in this parish in 1866 and 1867; in 1868, 1869 

I lived in Mississippi. 

Q. Were you in this parish at any time during the year 1868 ? 

A. No, sir. 

Q. Were you acquainted with the late Micheal Gingery ? 

A. No, sir. 


No cross-examination. 
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CHARLES MCALLISFER sworn and examined on behalf of com- 
plainant. 


Direct examinatiun by Mr. SAUNDERS: 


Q. Mr. McAlister, what is your age, your residence, and your 
occupation ? 

A. Sixty-five (65) years old; live in Carroll parish ; occupation, 
planter. : 

Q. Cotton planter? 

A. Yes, sir. 

Q. Whereabouts in this parish do you reside? 

A. I reside about ten (10) miles from here, on the river. 

Q. How far from the Raleigh plantation ? 

A. About ten (10) miles. 

Q. How long have you been engaged in planting? 

A. In planting? Well, I suppose about forty (40) years or a little 

upwards. 
325 Q. Were you engaged in planting in the year 1868 ? 
A. Yes, sir. 
. Do you own a plantation ? 
. No, sir. 
. Were you renting a plantation in that year? 
. Yes, sir. 
What plantation were you renting ? 
. “Sauve Terre.” 
Where is that plantation ? 
. It is about ten (10) miles from here—probably eleven (11). 
What rent were you paying for it ? 

A. Ten (10) dollars an acre. 

Q. What was the ordinary rental of cotton lands in this parish in 
the year 1868 per acre ? , | 

A. I think it was about ten dollars ($10). 

Q. What was the ordinary value of cotton lands per acre in this 
parish in the year 1868 ? 

A. I can hardly answer that; Ican hardly say what it was worth ; 
it was worth a great deal more than it could be sold for; I know 
that ; cotton land, although it was well worth from twenty to thirty 
dollars ($20 to $30) an acre, I don’t know that it could Seve been 
sold for that. 

Q. Are you acquainted with the Raleigh plantation in this parish ? 

A. No, sir; not specially; I have seen but little of it before the 

war. | 

326 Q. What is the quality of the lands on that plantation. 
A. Well, it was considered a very fine plantation before 
the war. . : 

Q. Arethe lands of that plantation of average quality ? 

A. J would suppose so—fully up to that. 

Q. What do you think was a fair valuation of the Raleigh planta- 
tion in 1868? 

A. Well, just as I tell you; I would suppose it was worth from 
twenty to thirty dollars ($20 to $30) an acre; I should suppose it 
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was really worth that, but what it could be sold for is a very differ- 
ent thing. 

Q. Mr. McAlister, if you had been appointed appraiser to value 
the lands of the Raleigh plantation at what sum would you have 
appraised them ? 

A. Well, I suppose then I could not have appraised it for less 
then ten dollars ($10) an acre. 

Q. In the year 1868 would you have regarded an apprais-ment 
of those lands at a dollar and a half ($1.50) an acre as a proper and 
correct valuation ? 

A. I should have thought it was very low, though the times were 
very hard in this country then. 

Q. Would you have considered that sum a just valuation per 
acre of that land? 

A. No, sir; I would not. 

Q. Were you acquainted with the late Micheal Gingery, of this 
parish ? 

A. No, sir. ; 

Q. Do you know whether he could read or write? 

A. I do not. 


327 Counsel for defendant, under agreement with opposite coun- 
sel, now makes the same objections to the deposition of this 
witness as made to the depositions of the witness Mrs. Newman 
and other witnesses, and objection applies to this and and every one 
of the answers heretofore given by this witness, under the under- 
standing with the opposite counsel, to save repetitions—to save re- 
peating the objection after each question and answer. Def’t’s counsel 
mainly objects to the competency of the parole statements of this 
witness which is elicited for the purpose, if possible, of effecting his 
title to real estate ; that def’t’s title can in no manner be effected by 
the opinions and conjectures of this witness as to the value of prop- 
erty twelve or fourteen (12 or 14) years ago in this parish, being a 
purchaser of the Raleigh plantation in good faith, the highest bidder, 
and the adjudicatee of that plantation, which was sold at a succes- 
sion sale on the 20th of Oct., 1868. The def’t, W. G. Wyly, cannot 
be affected in his title by the opinions and conjectures of this or any 
other witness as to what he thinks was the value of property twelve 
or fourteen (12 or 1-4) years ago; that the suppositions and opinions 
of this witness are matters entirely foreign to the issues of this case, 
and titles to realty ought not to be effected thereby; that this case 
now stands at issue on the pleas and exceptions of def’t; that 
328 __ the Federal court has no jurisdiction ; that that the succession 
is insolvent; that the complainant, Mrs. Boyd, has no interest 
in any of it; that if any loss resulted from the sale it was a loss to 
the creditors and not to Mrs. Boyd; that the plea of five and ten (5 
and 10) years’ prescription bars her action; that none of the issues 
raised in said pleas and exceptions are adequate to authorize the 
introduction of the testimony sought to be elicited. 
Reserving the foregoing and all other legal objections to the admis- 
sibility and competency of the parole statements of this witness, 
counsel for defendant propounds the following cross-interrogatories : 
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By counsel for def’t-: 


Q. Mr. McAlister, I will ask you whether or not you knew, when 
you testified as to the value of the Raleigh plantation in 1868, that 
it was then exposed to overflow by the levee, being down at the 
upper end of it, and the “ Hawes Harris” levee being down below 
and the land exposed to the waters rushing on it and overflowing it? 

A. Well, pretty near all the whole country was in the same fix. 
I took it as a general thing that the land was worth that much rent. 
I was paying ten dollars ($10) an acre rent for land in about the 
same condition—exposed ; the levees were down and the country - 

exposed to the waters. 
329 Q. Do you recollect when your counsel, W. G. Wyly, bought 
a piece of land for you on Joe’s bayou, in 1868 ? 

A. Yes, sir. 

Q. Do you recollect what that place was struck off at ? 

A. It was struct off at a dollar ($1.00) an acre. The land was 
twelve (12) miles back from the river. 

. What was that place called ? 

. Idon’t know whether it was called the Buckner place or not. 
How many acres were in that place ? - 

. Four hundred (400). It was appraised at one dollar an acre. 
Do you recollect when it was sold, bought in ? 

. No; but I think it was in 1867. 

In 1867? 

. I think so. 

. Did I understand you to say that place was bought in by you 
at a dollar ($1.00) an acre? 

A. Yes, sir. 

Q. Was it considered a very valuable plantation before the war? 

A. Well, I suppose it was worth forty or fifty ($40 or $50) an acre 
before the war. : 

Q. What caused this depreciation of property in this parish after 

the war? 
330 A. The “ Ashton” brake caused the depreciation of that 
portion of the property back there. 

Q. I will ask you whether or not a great many valuable planta- 
tions were sold about that time—that is, in the fall of 1867 and 1868— 
at very low prices on account of the exposure of the country to over- 
flow and from other causes? 

A. Of my own knowledge, I don’t know. I was not present at 
any sales of property.except that one you spoke of. 

Q. What do you think was the cause of that place selling so low ? 

A. Because the Ashton brake was down, and there was no proba- 
bility of its being repaired or put up. 

Q. I will ask you, Mr. McAlister, how much of the “Sauve Terre ” 
plantation did you rent and cultivate in i868? 

A. Capt. King and myself worked four hundred (400) acres. 

Q. Who cultivated the “Sauve Terre” plantation in 1867? 

A. Capt. King, W. B. King, the same man. 
Q. Who cultivated it in 1866? 
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A. Horace B. Tibbetts. 

Q. Were you his manager on the place in 1866 ? 

A. Yes, sir. 

Q. About how many acres were cultivated on that place in 1866? 

The Witness: The “Sauve Terre ” place? 

CouUNSEL FOR DEF’T: Yes, sir. 
Jol A. I suppose probably one hundred (100). 

Q. What was the result of the planting on that place in 
1866 ; was it profitable or disastrous? 

A. No, sir; disastrous. 

Q Did you know or hear of many Northern men coming down 
here with a great deal of capital in 1866 and 1867 for the purpose 
of trying the experiment of raising cotton with free labor ? 

A. Yes, sir; I heard of a good many of them. 

Q. Didn’t this influx of Northern capitalists create a great demand 
for lands about that time for occupation of lands to be worked ? 

A. I think so; yes, sir. In 1866 I know it did. 

Q. From your experience and observation what was the result 
generally of these people that were trying these experiments? 

A. Well, in 1866 and 1867 both it was a failure entirely. 

Q. Did they get broken up? 


A. I suppose so; I don’t know of their being broken up, but I . 


know they failed to make a crop. 

Q. You know the crops of 1866 and 1867 were pretty generally 
disastrous ? 

A. I think so. 

Q. Did — hear anything or see anything of the sheriff being out 
pretty lively then? 

A. Yes, sir; in that neighborhood. 
By Q. Was there not a great deal of property under seizure in 
the. years 1866 and 1867? 

A. Well, I can’t say positively ; I know there was some in the 
neighborhood ; I have never seen any that was particularly under 
seizure; I have seen the sheriff going around there. 

Q. I will ask you if you have seen times look bluer and things 
look more disastrous than they did after the failures of 1866 and 
1867 in this parish ? 

A. They looked very blue in the spring of 1868, to-. 

Q. I will ask vou if a great many of the old citizens that had 
mortgaged their plantations in order to get money to try this ex- 
periment of raising cotton with free labor were not very unfortunate 
in their crops in consequence of the failures of the crops of 1866 
and 1867 ? 

A. I don’t Enow about that. 

Q. Do you Know of any plantation in 1866 and 1867 that made a 
great deal of money ? 

A. None that I know of. 

Q. I will ask you if there was any clear profit made on the 
“Sauve Terre” plantation in 1866 and 1867? 

A. I am satisfied they lost. 
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Q. Were these plantations in 1867 and 1866 in this parish yield- 
ing any net revenue after their expenses were taken out? 

The Witness: In 1866 and 1867? 

CoUNSEL FOR Der’t: Yes, sir. 

A. Well, of course they were not. | 

Q. No revenues were made—no net revenues ? 
BSS: A. No, sir. 

Q. Were there many land buyers with money in 1868 try- 
ing to invest in lands in this parish? 

A. Not as I know of; I did not see any. 

Q. What was the cause of lands selling so low at auction in 1868 ? 

-A. I don’t know ; I suppose it was because very few people had 
money. 

Q. Was not property put up at cash sales at that time pretty much 
at the mercy of the bidders that happen- to have money ? 

A. Well, I suppose it was at the mercy of bidders. 

Q. Do you believe any of these plantations could have been sold 
at public auction for cash for as high a price as fifteen or twenty — 
($15 or $20) an acre? 

A. Well, I suppose nobody had money to give for them. 

Q. Then, as I understand, you attribute the low price that prop- 
erty brought at sheriff’s sale during this time to the disasters of the 
crops and the want of money in the country ? 

A. I suppose that is it. 

Q. Did I understand you to say vou saw much of the “ Raleigh” 
plantation after the war? 

A. No, sir; very little of it. 

Q. I will ask you if there is not a bad caving front on the “ Ra- 
leigh ” plantation ? 

A. I don’t know; I have not been there at all. 


304 Cyrus A. Heprick sworn and examined on behalf of com- 
plainant. 


Direct examination by Mr. SAUNDERs : 


? Q. Mr. Hedrick, what is your name, your age, and your resi- 
ence ? 

A. My name is Cyrus A. Hedrick ; forty-three (43) years of age ; 
I reside in East Carroll parish, [llawara post office. 

Q. Did you reside in this parish between the years 1866 and 
1870? 

A. I did. 

Q. What was your occupation in the year 1868 ? 

A. In 1868 I was deputy sheriff, part of the time, and assessor. 

@. Assessor of what ? 

A. Assessor of property in the parish. 

Q. For purposes of taxation ? 

A. Taxation; yes, sir. 

QQ. What were your duties as assessor ? 

A. Well, my duties were to assess property at a fair valuation— 
fair cash valuation. Allow me to say I don’t remember whether I 
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eat 


was assessor in 1868: I was the first assessor elected after the war ; 
I assessed the taxes of 1865, 1866, and 1867, and may possibly have 
done so in 1868; I don’t remember now. 

Q. You say it was your duty to assess lands at their fair cash val- 
uation ? 

A. Yes, sir. 
BBS) A. At what sum were cotton lands assessed in this parish 
in the year 1868—at what sum per acre ? 

Q. Well, these front river lands were generally assessed about 
twenty-five dollars ($25.00) an acre, as well as I can recollect. I 
mean the lands there that were tilled and worked, you know—cul- 
tivated lands. 

Q. Are you acquainted with the “ Raleigh ” plantation, the pres- 
ent residence of Judge Wyly, in this parish ? 

A. Yes, sir. 

Q. Do you remember at what sum per acre that plantation was 
assessed in 1868? 

A. I think it was assessed at about that price—twenty-five dollars 
($25.00) per acre—that is, we generally estimated cultivated lands 
at twenty-five dollars ($25.00) an acre. Most always the lands were 
given in by some one—the agent or some one representing the 
place. They usually placed the price upon it. 

Q. Was the valuation of twenty-five dollars ($25) an acre usually 
given in by the land owners in 1868? 

A. Yes, sir; that was about the price, I think, for front river 
lands—for lands that were protected bv the levees. 

Q. Mr. Hedrick, did you know the “ Raleigh” plantation in 1868? 

A. I did. 

Q. What was its condition that year? 

A. Well, I think it was overflowed that spring. 
396 Q. Was the overflow of sufficient magnitude to cause the 
assessment of that plantation to be lowered ? 

A. Well, now, that I can’t really say. I was not there during 
the time the water was on the place. The assessments were made 
afterwards. I don’t know that there was any difference. I can’t 
say without referring to the rolls. 

Q. Do you consider that the assessment of a dollar and a half 
($1.50) per acre of the lands of the “ Raleigh” plantation in 1868 
was a fair and full valuation of those lands? 

A. I don’t really think that a dollar and a half ($1.50) an acre 
was a fair assessment. 

Q. At what would you have appraised the lands of the “ Raleigh ” 
plantation in 1868 for the purpose of a probate sale? 

A. I suppose if I had been called upon to appraise it, thinking 
as I do now, that I would have appraised it at about ten dollars 
($10.00) per acre. That would have been a fair valuation. 

Q. Thinking as you did then, at what would you have‘appraised 
them ? 

A. Well, I can’t make any estimate of the lands. At that time 
a great many places-sold cheap. 

Q. You say you were deputy sheriff? 
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A. I was. 
Q. Did you know Micheal Gingery ? 
A. Yes, sir. 
337 Q. Could he read or write? 
A. He could not; as well as I recollect, he always made the 
usual mark. 

Q. Is the month of October considered a favorable time of the 
year for selling property—I mean for selling large cotton plantations 
for cash ? 

A. I caz’t really say; a plantation ought to show itself about the . 
month of October better than at any other season of the year, I 
should think. 

Q. Do the planters usually receive the returns of their crops about 
the month of Oct. ? 

A. No, sir. 

Q. Is there generally as much money in the parish in the month 
of Oct. as there is later on ? : 

A. Not generally. 

Q. Mr. Hedrick, do you know what lands were usually rented for 
on the Mississippi river in 1868? | 

A. About ten dollars ($10.00) an acre, I think, was the average rent 
of river lands. 


Note.—Under agreement of counsel, counsel for def’t now makes 
his objections to the competencency and admissibility of this evi- 
dence ; that this parole evidence is not the best evidence of the mat- 
ters and things inquired of; that such proof is wholly inadmissible 
on the trial of the issues of this case now pending in court. Coun- 

sel for deft makes all the objections that he has heretofore 
338 made tothe evidence of the witnesses that have been exam- 

ined; that the opinions and conjectures of this witness as to 
what transpired fourteen (14) years ago are matters that are not ad- 
missible against the defendant to impeach his recorded title to the 
“ Raleigh” plantation. 

Reserving these and other legal objections to the admissibility and 
competency of the foregoing questions and answers of this witness, 
counsel for deft propounds the following cross-interrogatories : 


By counsel for def’t: 


Q. Mr. Hedrick, are you sure you assessed the Raleigh plantation 
in 1868 ? 

A. I say I am not sure I was the assessor in 1868. 

Q. Were you not deputy sheriff in the fall of 1867? 

A. I was. 

Q. Did you not then have charge of a number of plantations on 
the Mississippi river in the neighborhood of Raleigh plantation ? 

A. I did have, but I frequently acted as deputy sheriff while I was 
assessor. : 

Q. Do you or not recollect whether you actually seized the Raleigh 
plantation in 1868? : 

A. I don’t ; I don’t remember now what year I went out of office. 


20—113 
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(Q). I will ask if there is not a very bad caving front on that plan- 
tation? 
A. I think there is now. 
309 (). I will ask you, Mr. Hedrick, in your experience, whether 
or not there were great losses and disasters sustained by the 
planters of this parish by the failure of the crops in 1866 and 1867? 

A. There was. 

Q. I will ask you if many people were not broken up by the dis- 
astrous results of those two (2) years in their experiment of planting 
with free labor? 

A. A great many were. 

Q. I will ask you whether, as deputy sheriff, you were not fre- 
quently called upon to execute writs of provisional seizure and at- 
tachments and other writs upon the personal property of the owners 
of various plantations on the river”? 

A. I was. 

Q. Will you be kind enough to state what plantations you had 
under seizure, as deputy sheriff, in the fall and winter of 1867, in 
the neighborhood of “ Raleigh plantation ? ” 

The Witness: You mean the crops or the land ? 

CoUNSEL FoR Der’r: You can explain the whole thing. 

A. Well, I was keeper for the “ Bel!” place, “ Pecan Grove,” “Ca- 
rondelet,” “ Wilton,” and “ Transylvania,” and maybe possibly some 
others, but I have forgotten now. I was the keeper of the property 
of the “ Wilton,” “‘ Carondelet,” and “ Bell” places. 

Q. If will ask you whether or not those that had been en- 
310 °* gaged in planting during that period were not pretty thor- 
oughly broken up by those disasters? 

A. They were, I think, in 1866 and 1867. 

Q. I will ask you now, Mr. Hedrick, whether those Northern capi- 
talists that came down here in 1866 to go into this planting experi- 
ment of raising cotton with free labor, whether after the disasters of 
those years they did not begin to leave here and go back again? 

A. I think so; yes, sir. 

Q. And was it not to prevent, in many instances, their escape from 
the country with their property that, at the instance of their credi- 
tors, the seizures were made ? 

A. Yes, sir. 

Q. Were the crops seized ? 

A. Yes, sir; whatever we could get hold of. 

Q. Have you ever seen, Mr. Hedrick, in this country a more 
gloomy condition of things than there was here after the disasters of 
1866 and 1867? 

A. I never have. 

Q. Do you think, after those disasters, it was possible to have sold 
property at the court-house of this parish at the valuation you have 
mentioned or any sum near it, if it was forced upon the ntarket at 
a cash sale? 

A. I think not. 
o4] Q. Have you not known lands as fine as the Raleigh plan- 
tation and other lands struck off at auction at almost a nom- 


inal price ? : 
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A. I have known several places. 

Q. During 1868? 

A. During 1868. 

Q. Do you not think that where property was forced upon the 
market during that period that it was at the mercy of whatever bid- 
ders might happen to be there and had money ? 

A. It was generally at the mercy of those who had money. 

Q. Were there many people in Oct., 1868, and about that time 
attending these sheriffs’ sales at the court-house with large sums of 
money to buy? 

A. Not many. 

Q. Did I understand you to say there were very few bidders with 
ready money to buy at that time? 

A. Very few. 

Q. Do you think on the 20th of Oct., 1868, when the Raleigh plan- 
tation was adjudicated to W. G. Wyly at public auction for twenty- 
five hundred and thirty-three dollars and five cents ($2,533.05) or 
thereabouts that it was possible on that day at a public offering to 
have obtained a larger cash price for that property than was ob- 

tained ? 
342 A. At that time I can’t say ; I don’t expect there was money 
enough in the possession of any person to have paid more for 
it than was paid at the time. 

Q. You don’t know of any bidders that had any more money to 
pay for it than that ? 

A. I do not. 

Q. From your knowledge of the situation of the country at that 
time, do you believe it was possible to have obtained a greater price 
at auction sale for this property than was obtained by the sheriff or 
the party making the sale? 

A. I do not, at that time. 

Q. From what you ascertained and know, did you not regard this 
as a fair, open sale—public sale of the property—as the deed and 
process verbal of the sale seems to import? 

A. I don’t know whether there was anything wrong about it. 

Q. To what do you ascribe this great financial depression and break- 
up of the country—ito what do you ascribe it, Mr. Hedrick ? 


THE Wit Nrss: A. To what cause? 
CouNsEL For Der’t: Yes,sir; thesale of this property; what made 
it so depreciated at that time? 


A. From the fact of the failures of the crops in those two (2) 
343 years and the overflow; the people generally were impov- 
erished ; no money in the country. 

Q. Don’t vou think this plantation (Raleigh) could have been 
sold for a large price when Fred. W. Boyd had charge of it as 
dative executor, in the early part of 1866, when there was plenty of 
monev in the country ? 

A. Well, perhaps it could; there were a great many placcs sold 
for large prices at that time. | 
Q. Don’t you think if this executor had gone to work to provide 
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for the creditors that he could have sold this property much more 
advantageously in 1866? 

A. I don’t know what he could have done; I would have sup- 
posed he could. ; 

Q. Don’t you suppose, in 1866, that was better opportunity (in 
1866) to obtain a larger price for this property than there was in 
1868, after these disastrous failures of the crops had occur-ed ? 

A. There is no doubt of it. 

Q. Do you know of any plantations that were sold in 1868 for 
cash at public auction that brought what you have estimated this 
property to be worth ? 

A. I don’t think I remember of any bringing as high a price as 
I think property was worth at that time. 

Q. As deputy sheriff, was it not your experience that property 
almost invariably sold for a very small sum in 1868 when forced 

upon the market at a public sale? 
344 A. It did. 
Q. Was there any peculiarity about the sale of this property 
more than other sales that took place at that time? 

A. Nothing that I know of. 

Q. Then do I understand you to ascribe this small price to the 
fact that there was very little money in the country and few people 
able to bid upon property, owing the disasters of the previous 
years ? 

A. I do. 

Q. Then do I understand you to say there is a difference between 
the market cash value of property and its intrinsic value? 

A. Yes, sir. 

Q. There is a difference between the two valuations? 

A. Yes, sir. 

Q. Did I understand, Mr. Hedrick, you to say that when you esti- 
mated this property as worth so much vou referred to its intrinsic 
ralue only and not to its value at a eash sale? 

A. I would consider that its cash value as assessor. I was not 
present at any sale at the time. I did not consider I had anything 
to do with selling the property. 

Q. Then do IT understand you to say that property has an auction 

cash value and an intrinsie value? 
345 A. Yes, sir. 
Q. Do I understand you to say, Mr. Hedrick, that the auc- 
tion value of property is what it brings at public auction ? 

A. Yes, sir. 

Q. I will ask vou, Mr. Hedrick, from your experience, whether 
this property had any higher auction value on that day in that 
market than what it sold for? 

A. I don’t suppose it did ; can’t see why it should. 


Objected to by counsel] for complainant. 
Redirect examination by Mr. SAuNDERs: 


Q. In your opinion, is the auction value of property the sum it 
brings at auction when sold ? 
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A. Yes, sir. 

Q. Do you know what rents were ordinarilly obtained per acre for 
cotton lands on the Mississippi river in this parish in the year 18687 

A. I think about ten dollars ($10.00) for lands secured from over- 


flow. 


And neither party offering and being ready to examine any other 
witnesses this day, I adjourned the examination herein ordered, in 
the presence of all parties, until Thursday, July 20th, 1882, at the 
same place. 

(Signed) J. B. BEATTIE, 
Special Examiner. 


346 Fourth Day’s Proceedings. 
JULY 20TH, 1882. 


A. G. BELDEN sworn and examined on behalf of complainant. 


Direct examination by Mr. SAUNDERs: 


Q. Mr. Belden, how old are you, where is your residence, and how 
long have you resided in this parish ? 

A. I am thirty-eight (38) years old; I have lived in this parish 
since the war; I live in Lake Providence now. 

Q. What is your occupation ? 

A. I am deputy sheriff. 

Q. What was your business Just after the war—in the years 1866 
and 1867 and 1868? 

A. In 1867 and 1868 I think I was deputy sheriff. 

Q. Have you been engaged in cotton planting? 

A. I did in 1866, though I never engaged in it very largely. 

Q. What was the rental value of Mississippi river cotton lands in 
this parish in the year 1868? 

A. Well, I really can’t tell you ; in 1868 I was not out much. 

Q. What was the value of Mississippi river cotton lands in this 
parish in the year 1868? 

A. I can’t say, sir. 

Q. Do you know the Raleigh plantation, on the Mississippi river, 

in this parish? 
J47 Answer. Yes, sir; I know it; yes, sir. 
Q. What is the character of the land on that place? 
x. Well, take it altogether, I don’t know; it is considered a good 

ace. 
, Q. Were you acquainted with Micheal Gingery ? 

A. Yes, sir. 

Q. Is he living or dead now ? 

A. He is dead. 

Q. Could he read or write ? 

A. Well, sir, I don’t think he could. 


Counsel for def’t objects to the testimony of this witness on the 
ground of inadmissibility and incompetency. 
Reserving the benefit of these and all other legal objections to the 
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evidence of this witness, counsel for def’t propounds the following 
cross-interrogatories : 


By counsel for def’t: 


Q. Mr. Belden, as deputy sheriff and from the experience you had 
in running about over the country here in this parish, I will ask 
you what was the results of the experiment of those Northern capi- 
talists that came here in 1866 and undertook the cultivation of large 
plantations. Did they make money or did it brake them up? 

A. I think, as a general thing, they got broke up; that is my im- 
pression. 

Q. I will ask you whether or not a great many Northern men did 

not come here with means for the purpose of trying this ex- 
O48 periment of raising cotton with free labor in 1866 and 1867, 
and whether or not that did not produce a temporary and 
high demand for prices of lands and the rents of land at that time ? 

A. I don’t know how to answer that question. [don’t know any- 
thing about it. 

Q. Well. I will ask you if you remember the condition of the 
country in the latter part of 1867 and 1868 ? 

A. In 1867 the country was overflowed. 

Q. Was there an overflow in 1866 ? 

A. Yes, sir. 

Q. I will ask you what was the condition, the financial condition, 
of affairs in this parish in the latter part of 1867? 

A. Ih the latter part of 1867 everybody was pretty hard up ; times 
were pretty tight. 

Q. I willask you whether vou have ever seen gloomier times than 
there was in this parish after the disasters of 1866 and 1867 ? 

A. Well, it was mighty dull with me. 

Q. I will ask you whether or not the sheriff was employed a great 
deal in executing writs against these lessees and the other people in 
the parish in order to seize property and collect debts ? 

A. Yes, sir; in 1867 and 1868S there were more judgments than 
any time since the war. 

Q. I will ask you whether or not a great many plantations 
349 = upand down the river throughout this parish were under 
seizure by the sheriff during that period, 1867 ? 

A. Well, I don’t know about the plantations. I know the mules 
were seized. 

Q. Was not the sheriff with his deputies making seizures all over 
the parish pretty nearly ? 

A. Yes, sir. 

Q. Were not keepers on nearly all of the river plantations in this 
parish in the latter part of the vear 1867? 

A. Yes, sir; on a good many. 

Q. What effect did that produce upon the financial condition of 
the people; were they not very much distressed by their failures 1n 
planting ? . 

A. They could not pay their debts and were seized. 

Q. I will ask you if in 1868 if the auction prices of property at 
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forced sales for cash was not extremely low at the court-house in this 
arish ? 
“ A. If you speak of personal property—— 

Q. No; of lands. 

A. I don’t remember of any places being sold—that is, I can’t 
recollect of any particular places; there were mules and things of 
that sort. 

Q. How was the personal property selling, high or low? 

A. It was selling very cheap. 

Q. Do you know Thos. D. McCandless, late recorder ? 
300 A. Yes, sir. 
Q. Was he considered an honorable and upright man ? 

A. Yes, sir; he was considered an upright, good man. 

Q. Do you think Thos. D. McCandless would commit the crime 
of perjury ? 

A. No,sir; I do not. 

Q. Do you think he would commit subornation or perjury ? 

A. I don’t think he would be guilty of anything that was wrong; 
that is my opinion about it. 

Q. Do you think, from your knowledge of him, that if he was 
called upon to appoint appraisers to make an inventory he would 
allow fraud to be committed in the discharge of their official duties? 

A. I don’t think he would. 

Q. Was he regarded as a faithful and upright officer while in the 
discharge of his office as recorder of this parish ? 

A. Yes, sir. 

Q. Do you know Charles R. Egelly? 

A. Yes, sir. 

Q. Judge J. W. Montgomery ? 

A. Yes, sir. 

Q. W.G. Wyly? 

A. Yes, sir. 

Q. Do you think they are capable of combining to rob any one? 

A. No, sir; I don’t. 
301 Q. Do you believe they would confederate together to rob 

a widow woman out of her property ? 

. No, sir; I don’t think they would. 


= 


Counsel for complainant objects to the testimony of this witness 
on cross-examination on the ground of irrelevency. 


Redirect examination by Mr. SAUNDERS: 


Q. Mr. Beeden, was the condition of this parish in 1868 different 
from what it was in 1869? 

A. Well, if I remember rightly, I think it was. I think — 1869 
we had a good crop here. 

Q. Was there a very great difference in the value of lands in the 
years 1868 and 1869? 

A. I don’t remember whether it had the same valuation or not. 
I don’t remember about the valuation of lands. 
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Q. Do you think the lands this year, when there was a disastrous 
overflow. are worth a great deal less than they were last year? 

A. Yes, sir; I think they are worth less this year than they were 
last year ; the improvements are all swept away. 

(. If the lands were worth twenty dollars ($20.00) last year how 
much are they worth this year? 

A. That is something I can’t answer. If you take the “ Mel- 
bourne” place down here, Col. Buckner has realized nothing from 

that place this vear. 
302 Q. Would these lands be worth any more than a dollar 
and a half ($1.50) an acre this year? 

The Witness: You mean to sell? 

Mr. Saunpers: Yes, sir. 

A. If the levees are not put up it ain’t worth that. 

Q. Well, suppose the levees are rebuilt, then would the lands re- 
cover their former value? 

A. Well, no, not their former value. The improvements are gone 
and there is a deposit on it; they don’t recover their whole value 
for years at least. 

Q. Of how much less value are they after an overflow and the 
rebuilding of the levees than they were before? 

A. Well, I don’t know, sir. 

Q. Would such lands be worth two-thirds (3) of their former 
values? 

‘A. No, sir; I don’t think they would. 

Q. Would they be worth one-half (3) of their former price ? 

A. If the levees were put up, yes, sir. 

Q. Suppose only a small portion of the plantation had been over- 
flowed, would that greatly depreciate its value? 


Counsel for def’t repeats all objections heretofore made to the 
testimony of this witness, and he insists that this witness has ex- 
pressed his want of knowledge of the matters and things inquired 

of,and that it is utterly incompetent for counsel for com- 
ood = plainant to enter into a discussion with this witness, and by 

putting hypothetical cases ask his opinion as to what would 
be the effect of this thing or of that thing. 


A. It would depreciate it some. 


SAUNDERS D. OLIVER sworn and examined on behalf of com- 
plainant: 


Direct examination by Mr. SaunpDErRs: 


Q. Mr. Oliver, what is your age, your present residence, and how 
long have you resided in this parish ? ; 

A. Iam in my fifty-sixth (56th) year. I reside at this place. I 
have lived in this parish about thirty-six (36) years. 

Q. What has been your occupation ? 

A. That of a merchant, planter, and official of the parish. I was 
first employed as a clerk. 

Q. What was your occupation in the years 1866, 1867, and 1868? 


é 
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A. My residence has not been continuous. From the year 1866 
until 1870 I resided out of this parish. I resided in New Orleans 
during that time. 

Q. Were you acquainted with the late Micheal Gingery, of this 
parish ? 

A. Yes, sir. 

Q. Could he read or write? 
354 A. I don’t remember. I have had occasion to think about 
that for the last few days, and I have no distinct recollection 
about it. 

Q. Do you know what was the value of Mississippi river cotton 
lands in this parish per acre in the year 1868 ? 

A. Well, I have no personal knowledge, because I was not here 
in 1868. 

Q. Had you any dealings with the people of this parish that 
year? 

A. Yes, sir; and have had every year since I have lived in the 
parish. Even when I was away I had business here with some per- 
sons. 

Q. Was your business of such a nature as to make you know the 
value of cotton plantations? 

A. No, sir; I was not taking mortgages. I was in business in 
New Orleans in 1867; 1 was not in business in this country. I 
relied upon my previous information as to the value of plantations. 
I had no interest in the lands of this parish. I thought they were 
good lands—valuable lands. 

Q. Are you acquainted with the “ Raleigh” plantation ? 

A. Yes, sir. 

Q. What 1s the character of that plantation? 

A. It is considered a very good plantation. 

Q. Is the quality of the lands of that plantation of average good- 
ness ? 

A. Yes, sir; I regard them that way. 


309 Counsel for def’t objects to the testimony of this witness on 
the ground of incompetency and inadmissibility. 
Reserving the benefit of these and all other legal objections, coun- 
sel for def’t propounds the following cross-interrogatories : 


By counsel for def’t: 


Q. Major Oliver, I will ask you whether or not you are acquainted 
with Thos. D. McCandless, recorder of this parish in 1868 ? 

A. I am, sir. 

Q. Have you known him intimately and long? 

A. I have known him quite a number of years very intimately. 

Q. Do you beleive, from your knowledge of Thos. D. McCandless 
as a man and recorder, that he would be guilty of a base and vile 
and corrupt appraisement of property to please anybody ? 

A. I do not, sir. 

Q. Do you beleive he would collude with any one and lend the 
influence of his office to serve any one for a corrupt purpose ? 
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A. I do not, sir. 

(2. Do you beleive, if Thos. D. McCandless as recorder was called 
upon to make an inventory and to appoint appraisers, that he 
would endeavor to discharge his duties faithfully and make an ap- 
prais-ment according to his best knowledge and belief? 

A. I do, sir. . 
306 Q. Did vou regard him as a faithful, conscientious, and com- 
petent officer as recorder of this parish in 1868 ? 

A. Yes, sir. 

Q. Do you know Mr. Charles R. Egelly, of this parish ? 

A. I do. 

Q. Have you known him long and well ? 

A. Yes, sir; I have known him several years. 

(). Do you know Judge J. W. Montgomery, of this parish ? 

A. Yes, sir. 

(J. Have you known him well and long? 

A. I have. 

Q. Do you know W. G. Wyly, of this parish ? 

A. Yes, sir. 

Q. Have you known him well and long? 

A. Yes, sir. 

Q. Do you belecve, from your knowledge of these gentlemen, they 
are capable of colluding and confederating together for the purpose 
of despoiling and robbing any person of their property ? 

A. I do not, sir. 

(). Do you beleive they would corruptly procure a base and vile 
appraisement of any plantation; that they would endeavor to cor- 
rupt an appraiser, to corrupt the officers of the law in the exercise 
of any scheme despoiling any person ? 

A. I do not. 
357 Q. Ll will ask you, Major Oliver, if, among your business 
acquaintances of this parish, if tt was not notorious that in 
1868 there was great financial dejection over the country owing to 
the disasters of the crops of 1866 and 18638 ? 

A. Yes, sir; I know that, although I was not a resident here; I 
know it from my business connections with the parish. 

Q. I will ask you, from your Knowledge of the country, if there 
was nota very gloomy time prevailing here after the disasters of 
the crops of 1866 and 1867 ? 

A. Yes, sir; a very gloomy time. 

Q. Was not the sheriff, with his deputies, actively engaged in 
making seizures in almost every direction at that time? 

A. I cannot say; I was not here. 

By Mr. SAUNDERS: 

Q. You stated that you relied on your previous knowledge.of the 
‘alues of cotton lands in this parish when you were dealing with 
persons living in this parish from New Orleans; what, then, did you 
consider to be the average value of average lands in 1868? 

A. Well, I don’t know; I can't specify any particular sum of 
money. ‘From my standpoint, I regarded them as amply valuable 
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to secure any advance made to the parties owning them; I don’t 
know what the value was before the war; I don’t know that 
358 Icould give any settled opinion as to how much they had 
depreciated by the effects of the war, but I considered them 
amply valuable to protect any one making advances to planters to 
raise crops on them. 

Q. What did you consider to be the value of a plantation like the 
“ Raleigh” plantation, containing about sixteen hundred (1,600) 
acres ? 

A. Well, I don’t know at that time if I estimated it at all; I am 
sure I don’t know; I had no interest in the Raleigh plantation ; I 
was not advancing to any one on it. 

Q. What would you consider the value of a plantation on the 
Mississippi river, in this parish, containing about sixteen hundred 
(1,600) acres of land of average quality in 1868 ? 


Counsel for def’t again repeats all his previous objections to the 
testimony of this witness, and insists that the witness has stated re- 
peatedly that he did not reside in the parish ; that he had no per- 
sonal knowiedge of the situation of the property or of its value 
during the year 1868 or prior to that time; that it is utterly incom- 
petent for counsel for complainant at the present time, 1882, to ask 
this witness his opinion as to the value of property in this parish 
while he was living out of the parish and had no means of know- 
ing its value. In view of the existing circumstances as they were 

in 1868, to wit, the “ Raleigh ” plantation without levees, the 
3099 lands a perfect wreck—grown up with bushes and no im- 

provements, and then to ask this witness to place a value 
upon property surrounded as the Raleigh plantation was in 1868 is 
nothing but an effort to draw upon the imagination of this witness and 
to fill up this record with statements that are nothing but con- 
jectures, the matters and things enquired of being wholly beyond the 
knowledge of this witness. 


A. Well, in view of the neglect of the plantation caused by the 
war and their unprotected condition, of want of levees, I should con- 
sider, as an average, they were worth about ten dollars ($10.00) an 
acre, a plantation of that size, at that time. 

Q. Would the average value be any less of a plantation of a thou- 
sand acres (1,000) ? 

A. No, sir; no less. 

Counsel for def’t reserves his objections to the competency, ad- 
missibility, and legality of the testimony of this witness. 


And neither party offering and being ready to examine any other 
witnesses this day, I adjourned the examination herein ordered, in 
the presence of all parties, until Friday, July 21st, 1882, at the same 


place. 
(Signed) J. B. BEATTIE, 
Special Examiner. 
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360 Fifth Day’s Proceedings. 


FRIDAY, July 21st, 1882. 
JAMES BEARD sworn and examined on behalf of complainant. 


Direct examination by Mr. SAUNDERs: 


Q. Mr. Beard, what is your age, your place of residence, and how 
long have you resided in this parish ? 

A. I am thirty-nine (39); I have lived here all my life, except 
during the war, when I was in the army. 

Q. What has been your occupation ? 

A. Farming and planting. 

Q. Have you been engaged in raising cotton? 

A. Yes, sir. 

Q. Are you acquainted with the cotton plantations in this parish 
on the Mississippi river ? 

A. Yes, sir; Iam well acquainted with them. 

Q. What was your occupation during the years 1866, 1867, and 
1868? 

A. I was planting. 

Q. Were you planting in this parish ? 

A. Yes, sir. 

Q. In what part of it? 

A. Thg lower end of the parish. 

Q. Mention the places on which you were planting in those years. 

A. In 1866 and 1867 I was managing for my father. 

Q. On what place? 

A. On what is known as the “ Eureka” place. In 1868 I was 

living on Mr. Foster’s place, the “ Bell” plantation then. 
361 Q “Did you rent lands j in 1868? 

A. I paid no rent; Mr. Green and myself ran the place ; 
he furnished the land free of rent; I superintended it myself; we 
worked upon shares; we divided the expenses; each paid one-half 
the expenses. 

Q. Was there a good crop made in the year 1868 ? 

A. Yes, sir; a reasonably good crop. 

Q. What rents were ordinarily obtained for cotton lands in this 
parish in the year 1868? 

A. Well, they differed very much; some lands rented as low as a 
dollar ($1.00) an acre, and some, I think, as high as three dollars 
($3.00) or four ($4.00) an acre, maybe higher. 

Q. Are you acquainted with the Raleigh plantation ? 

A. Yes, sir. 

Q. What rent is generally obtained for lands of equal quality 
with those of that plantation ? 

A. Well, really I don’t know; most of these lands in 1868 was 
planted for monthly wages or hired labor or working on the onc- 
half (3) system; there was not much land rented that year. 

Q. What was the value of cotton lands of equal quality with those 
of the Raleigh plantation 1 in the year 1868? 
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A. Well, sir, I hardly know; I know of but very little land being 
sold in 1868, but usually I think such lands were worth as much 


f —~<___ as fifteen dollars ($15.00) an acre, good lands. 
36 


2 _Q. Had you been appointed appraiser to value the lands 
of the Raleigh plantation, at whatsum would you have valued 
them ? 
. Well, I think as much as fifteen dollars ($15.00) an acre. 
. Did you know the late Micheal Gingery of this parish ? 
. No, sir. 
. Was the Raleigh plantation overflowed in 1868? 
. Partially. 
How much of it was overflowed ? 
. About two hundred (200) acres. 
Did the overflow effect the building on the place ? 
. No, sir. 


POrPO>O>O> 


Note.—Under the agreement of counsel, counsel for def’ts now 
makes objection to each and all of the foregoing questions and 
answers, the agreement being that objections shall be made at the 
conclusion of the depositions-in-cheif,and not immediately after each 
and every question has been propounded. This agreement was de- 
signed to facilitate and expedite the taking of the evidence in this 
case. 

Counsel for def’t specially objects that under the issues presented 
by the replication to the pleas and exceptions all of this parole tes- 
timony is wholly inadmissible; that it is irrelevant to any of the 
issues pending in the case, and should not encumber the record ; 

that the opinions and conjectures of this witness have no 

363 _ bearing upon the issues of the case and are irrelevent; that 

no substantative fact testified to by this witness has any ap- 

lication to the issues involved in this controversy, and as a whole 

is testimony amounts to nothing but his opinions and conjectures 
and recollections. 

Reserving the benefit of the foregoing objections and all other 
legal objections to the competency and admissibility of the evidence 
of this witness, counsel for def’ts propounds the following cross- 
interrogatories : 


By counsel for def’ts: 


Q. Mr. Beard, I will ask you whether or not about the year 1866 
there was not a great many Northern capitalists coming down here 
to try the experiment of raising cotton with free labor by leasing 
plantations and cultivating them ? 

A. Yes, sir. 

Q. What was the result of this experiment of these lessees in 1866 
— 1867 in the neighborhood of Raleigh plantation, where they 

ived ? 

A. They lost a great deal of money. 

Q. Did not the same disastrous results extend to the old and ex- 
perienced planters who undertook to cultivate under the same sys- 
tem as those Northern capitalists as well as to the newcomers? 
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A. Yes, sir; I think so. 

Q. What was the effect upon the country and the people — these 
losses ; were the people very generally impoverished ? 

A. During the fall and winter of 1867 it was very hard to get 

along; there was no money in the country at all. 
364 Q. I will ask you whether or not at that time the price of 
property had not very much depreciated when exposed to sale 
at public auction ? 

A. Well, I don’t recollect about the sales, but I know property 
was almost worthless. 

Q. I will ask you, Mr. Beard, if that Bell or Foster plantation was 
not regarded as a very fine plantation ? 

A. Yes, sir. 

Q. I will ask you whether or not that plantation was so fortunate 
as to escape overflow in 1867 and 1868? 

A. It was partially overflowed in 1867 from the overflow of the 
“ Hawes-Harris” brake; the overflow of 1868 did not touch it. 

Q. I will ask you about how much land was overflowed on that 
place—the “ Bell” place—in 1867, as well as you can recollect? 

A. About one hundred (100) acres, I think. 

Q. Then do [ understand you to say that the main part of the 
land on the “ Fosters” place escaped overflow in 1867 ? 

A. Xes, sir. 

Q. Who did I understand you to say was cultivating the “ Foster” 
or “ Bell” place? 

A. Green and Scanlan. 

Q. Were they not operating upon a pretty large scale? 

A. Yes, sir. 

Q. Did they have most of that plantation under cultivation ? 

A. I think they had it all in. 
BHD Q. Was there a large amount cf capital employed in the 
cultivation of that plantation during the period mentioned ? 

A. I think so. 

Q. About how many acres do you think. was cultivated during 
that period by these gentlemen ? | 

A. About six hundred (600). 

Q. Did I understand vou to say that was considered a productive 
plantation before the war? 

A. Yes, sir. 

Q. What was considered before the war an average crop per acre 
on that plantation or on-a plantation like it? 

A. About a bale to the acre. 

Q. Did they make a bale to the acre, or how much was produced 
per acre, as well as you remember, upon that plantation 1n.1866 and 
1867 ? 

A. Well, I don’t remember; I could estimate it, probably, by 
thinking about it. I don’t think over one-quarter (}) of a bale to 
the acre, if as much as that. 

Q. About what was the cost per acre, including everything, to 
cultivate that land in 1866 and 1867? 

A. Well, I don’t know how much ; I could estimate it, possibly ; I 


Oe 


ee ee 


Es RS RS 


a 
RMA OFAN, 4 be aenil 


MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 167 


should think, though, it would cost fifteen dollars ($15) or twenty 

dollars ($20.00) an acre, including cost of mules, forage, plows, gears, 
etc. 

366 Q. I will ask you, Mr. Beard, whether or not that planta- 
tion made expenses during the years 1866 and ’7. 

A. It did not. 

Q. Do you remember whether or not that plantation was under 
seizure in 1868—that is, the crop and mules? 

A. In 1868? It was not. 

Q. I mean in 1867. 

A. I think it was in 1867; the latter part of 1867. 

Q. Do you remember whether or not Capt. Hedrick, as sheriff, or 
his deputy was keeper of the property on the “Carondelet” and 
“ Bell” places and the “ Wilton” place in 1867 ? 

A. I know he was not on the Carondelet, but I don’t know as to 
the other two (2). 

Q. I will ask you whether or not in the fall of 1867, owing to the 
disasters of the crops, a great many plantations, or rather the cotton 
and mules, were under seizure by the creditors of the people that 
were cultivating them. 

A. I think they were. 

Q. I will ask you whether or not, from the results of these disas- 
ters in 1866 and 1867, if most of these Northern capitalists who were 
lessees of these plantations in that neighborhood were not pretty 
thoroughly broken up and had to move out of the country. 

A. Yes, sir. 
367 Q. Were there many people who attempted to plant in that 
neighborhood in 1867 ? 

A. There was a great many. 

Q. How many bales were produced on the Bell plantation in 1866 
& 1867, as well as you can recollect; how many bales? — 

A. I should not think over one hundred (100) bales. 

Q. What number of bales ought that place to have made under 
proper management and a good seasun ? 

A. It ought to have made four or five hundred (400 or 500) bales. 

Q. How many bales were raised on the Raleigh plantation in 
1867 ? 

A. I don’t think over a hundred (100) bales. 

Q. How many bales were raised on the Raleigh plantation in 
i 68 ? 

A. Not over a hundred and twenty-five (125.) 

(). I will ask you if there was not a very gloomy outlook for the 
country after the disasters of 1866 and 1867? 

A. Yes, sir; up to the summer of 1868. 

Q. Did you ever see times bluer than they were after the failure 
of the crops in this parish at that time, 1868 ? 

A. No, sir. 

Q. When was the levee built on the Raleigh plantation and the 
aaa place and the levees that protected that neighbor- 

ood ? 
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A. The Raleigh was built in 1869. I don’t know when the Hawes 
Harris levee was built. 

368 Q. I will ask you, Mr. Beard, if property exposed for sale 

in 1868 at public auction for cash, if it would not, owing to 

the situation of the country, the financial condition of the people, 


sell at extremely low prices at a cash sale? 
A. Well, I don’t know positively about that; but I know times 


were very blue, but we had made good crops in 1868; better, I think, 
than we have ever made since. 

Q. Were as high rents paid in 1868 as had been paid by these 
Northern capitalists in 1866 and 1867? 

A. No, sir. 

Q. I will ask you whether or not lands in 1866 and 1867 eligible 
for planting purposes could not have readily rented for from eight 
to ten dollars ($8.00 to $10.00) an acre? 

A. Yes, sir. 

Q. Could those same lands in 1868S after the disasters of 1866 and 


1867 have rented for anything like that amount? 

A. No, sIr. 

Q. I understand you to say, then, that after the disastrous results 
of 1866 and 1867 these same lands could not in 1868 have rented 
for anything like the price they obtained for them in 1867 and 
1866 ? 

A’ No, sir. 

Counsel for complainant, reserving all legal objections and excep- 

tions to all of the foregoing questions and answers on the 
369 = cross-examination of this witness, propounds the following 
redirect interrogatories : 


By Mr. SAuNDERs : 


Q. Mr. Beard, what has been the usual production yearly of the 
Raleigh plantation since 1868? 

A. Well, I hardly think it has averaged over half (4) to two-thirds 
(3) of a bale to the acre? 

Q. About how many bales of cotion per year has it produced ? 

A. I don’t know exactly ; about five hundred (500) bales may be 
an average. 

Counsel for def’t, objecting io the questions and answers of this 
witness upon the redirect examination on the ground of irrelevancy 
and inadmissibility, propounds the following recross-questions: 


By counsel for def’t: 
Q. Have you any personal knowledge of the matters last inquired 
of, or is that your supposition ? 
A. Only supposition. 
Counsel for def’t ‘further objects to the answers of this witness on 
redirect examination on the ground that they are merely supposi- 


tions. . 
And neither party offering and being ready to examine any other 
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witnesses this day, I adjourned the examination herein ordered, in 
the presence of all parties, until Monday, July 24th, 1882, at the 


same place. 
(Signed) J. B. BEATTIE, 


Special Examiner. 
370 Sizth Day’s Proceedings. 


LakE PRovIpDENCE, July 24th, 1882. 


Judge J. W. MontGoMery sworn and examined on behalf of - 
complainant. 


Direct examination by Mr. SaunDERs: 


Q. Judge Montgomery, are you a resident of this parish ? 

A. Yes, sir. 

Q. How long have you resided here? 

A. Since 1856. 

Q. Were you a member of the law firm of Sparrow and Mont- 
gomery ? 

A. Yes, sir. 

Q. When did that firm begin and when was it dissolved ? 

A. I think it was about 1857 or ’8._I think it was dissolved or it 
expired by a sort of non usa. He just dropped out of practice; there 
was no formal dissolution; he dropped out of the practice several 
years ago. 

Q. Were you the attorneys of the succession of James Raley, de- 

9 


A. Yes, sir. 

Q. When was that succession opened ? 

A. It was opened, I think—it was opened, I think, in 1858. I 
_ remember. I can’t say positively. Records of the court will 
show. 

Q. Judge Montgomery, was Judge Wyly ever indebted to 

you? 
371 A. Not personally indebted to me; no. 
Q. Were you ever indebted to Judge Wyly ? 

A. Me, personally? I never was. 

Q. You are sure that Judge Wyly was never indebted to you? 

A. I don’t remember that he ever was in my debt; I don’t now 
remember it. 

Q. If he had been in your debt for as considerable a sum as ten 
thousand dollars ($10,000) you think you would recollect it? 

A. I think I would recollect it. 

Q. Have you ever had any considerable money transactions with 
Judge Wyly ? 

A. We have been praeticing law together since 1857 or 8; we 
have had a good of business together in one way and another. 

Q. I am speaking of personal transactions. 

A. Yes, sir; as attorneys we have had a great deal of business 
together; I think I will say we have had personal transactions to- 
gether. 
22—113 
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Q. In what year was that? 

A. I don’t remember. 

Q. About what time? 

A. It has been several — ago. 

Q. Was it since the year 1875? 

A. I believe not. 

Q. Did that transaction relate in any way to the purchase by 
Judge Wyly of the Raleigh plantation ? 

A. It was an outside transaction. 

Q. Can you give me the year in which it occurred ? 
diz A. I don’t remember ; I never charged my mind _particu- 
larly with it; I had no occasion to recollect it particularly ; 
consequently I can’t say. 

Q. Can you tell me about what time it occurred ? 

Counsel for deft objects to this line of inquiry because the wit- 
ness has stated that 1t was a transaction with defendant, W. G. 
Wyly, having no reference to fo the purchase of the Raleigh planta- 
tion in 1868, but was an outside matter: defendant’s counsel further 
objects that the plaintiff cannot cross-examine his own witness, nor 
can he in an effort to get legitimate testimony in the pending case 
call upon this witness for any other differences, or compromises, or 
settlements, or transactions that are of a purely personal nature that 
have occurred between this witness and the defendant, Judge W. G. 
Wyly, since the purchase of the Raleigh plantation by said Wyly, 
on the 20th day of October, 1868, said business referred to by said 
witness being entirely foreign and having no connection with that 
matter; the same is irrelevant and res inter alios acta. 


By Mr. SAUNDERS: 


(y. Can you tell about — time it occurred ? 
A. I don’t remember about what time it was; I have not the 
sligh-est remembrance at all. 


SYB) Q. Did the transaction to which you refer in any way grow 
out of or relate to the purchase by Judge Wyly of the Raleigh 
plantation ? 


A. No, sir; it did not. 

Q. Did it refer or relate to the purchase by you of the “Airlie” 
plantation? 

A. The Airlie plantation which I bought ? 

By Mr. Saunpers: Yes, sir. 

The Witxess: It had nothing to do with it. I bought the “Airlie” 
plantation for other parties. 

Q. Are you not now the owner ofa cotton plantation in this parish? 

A. Yes, sir. 

Q. What is the name of that plantation ? . 

A. One of them is called “ Deesona;” the other is called “ Caron- 
delet.” 

Q. When did you purchase Deesona plantation ? 

A. I think—I don’t remember exactly, but think it was in 770 or 
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Counsel for defendant objects to this question and to all other 
questions having referrence to to the private business of the witness 
and having no reference to the purchase of the Raleigh plantation 
by the defendant Wyly as testified to by this witness, and counsel 
repeats that this line of inquiry can only be designed to encumber 
the record with useless matter of a private nature, and he protests 

that in a litigation between complainant and defendants it is 
374 wholly incompetent and improper for counsel for complain- 

ant to enter into a general inquisition into the private affairs 
of citizens of the parish of east Carroll; that nothing thiat can be 
elicited from this and other witnesses having reference to their pri- — 
vate business, and to the different plantations he owns, and to the 
purchase thereof, and to his financial standing, and all other matters 
of that kind are wholly foreign to this litigation, and they are not 
germane to any of the issues involved in this litigation, and that the 
litigation between the parties in this suit ought not to be availed of 
as an opportunity to hold an inquest over the affairs of citizens of 
East Carroll parish. i 


By Mr, SAUNDERS: 


Q. What did you pay for that plantation ? 


Counsel for defendant objects on the ground of its being entirely 
irrelevent to the issues in this case. 


A. I paid about twenty-five or twenty-six thousand dollars ($25,000 
or $26,000). 

Q. What was the agreed price per acre ? 

A. It was thirty-one dollars ($31) an acre and something over. It 
was a good long time ago, if you will allow me time to reflect. 

Q. Did you make a cash payment? 

A. I did. 3 
Q. Do you recollect the amount of the cash payment ? 
375 A. No; I don’t recollect; I don’t remember. The deeds 

will show what the amount was. 

Q. Do you remember how that cash price was paid ? 

A. I believe I do. 

Q. How was it paid? 

A. I paid it ina note which I had of Judge Wyly’s; a note or 
some paper. I don’t know whether it was a note ora draft. 

Q. How did you acquire that note ? 

The Witness: From Judge Wyly ? 

Mr. SaunpeErRs: Yes, sir. 

A. In a transaction between him and me. 

Q. How did Judge Wylv become indebted to you ? 

A. In an outside transaction. 


Counsel for defen:iant objects, the witness having stated that 
this transaction between himself and the defendant, W. G. Wyly, 
having no reference to the purchase of the Raleigh plantation by 
defendant, but that it was an outside transaction of a private nature, 
is wholly irrelevent to the issues of this case; that complainant’s 
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counsel cannot cross-examine his own witness and lug into this 
record matters that have no connections with the pleadings in this 
case. 

Q. When did Judge Wyly become indebted to you, sir? 

A. I have forgotten exactly when. It was about the time I pur- 


chased that place. 
016 Q. How was it that he became indebted to you? 


Counsel for defendant urges the same objection heretofore made. 


A. It grew out of the outside transaction before alluded to, and in 
no way connected with the purchase of the Raleigh plantation by 
Judge Wyly. 

Q. Do vou decline to answer that question more fully ? 

A. Well, I don’t care about going into my private matters. I 
simply say it had nothing to do with the purchase of the Raleigh 
plantation by Judge Wyly. 

Q. I wish either to know the circumstances of that transaction or 
else to have your categorical refusal to answer this question. 

A. Well, I decline to answer the question for the reason that I 
have already stated that it has no connection whatever with Judge 
Wyly’s purchase of the Raleigh plantation. It was a transaction 
between him and me growing out of a different matter altogether, 
and long subsequent to his purchase of that place. 


Counsel’ for complainent protests against this refusal, and says 
that it is not for the witness to determine upon the relevency of the 
evidence sought to be eiicited from. Counsel avers that he has in- 
formation that this transaction has a material bearing upon the 

issues In this ease now pending ; that it is important that the 
377 = court should know the dates and circumstances and amounts 
involved in the transaction between witness and Judge Wyly. 

Complainant’s counsel therefore again repeats the question, de- 
manding specific information as te those facts and urges witness to 
reply fully thereto. 

Counsel for defendant objects to any interrogatory or answer, as 
demanded, on the ground that they are wholly irrelevant to the 
issues In this case; that cemplainant’s counsel cannot cross-examine 
his own witness, who has stated that the matters and things in- 
quired of him have no reference to the issues involved in this case 
or to the purchase of the Raleigh plantation by W. G. Wvly. 

Q. repeated. How was it that he became indebted to you? 

A. [had a judgment against the estate of Raley: I bought the 
judgment against the estate of Raley and transferred 1t to Judge 
Wyly: that is the outside transactien referred to. 

Q. What judgment was that? . 

A. It was a judgment of Belmont against the estate of Raley. 

Q. When and from whom did you purchase it? 

A. I purchased it at sheriff's sale. 

Q. When? 

A. I have forgotten; I don’t remember exactly what time I pur- 


chased it. 
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Q. Was it before or after the war? 
A. It was long after the war; long, long after the war. 

378 Q. Was it against the particular property held by the ad- 

: ministrator of the succession of Raley? 

ow A. I don’t remember. 

| Q. At what sheriff's sale did vou acquire that judgment? 

A. It was a sheriff’s sale under a Judgment which I held against 
James Raley’s succession ; Sparrow & Montgomery held the judg- 
ment. The judgment of Belmont against Raley was attached for 
their fees in recovering the same. 

Q. Was the suit in which you purchased that judgment in the 
courts of this parish ? 

A. Yes, sir; in the courts of this parish. 

Q. How much did you pay for that Belmont judgment? 

A. I don’t remember now; the papers would show. 

Q. For how much did you sell this judgment to Judge Wyly ? 

A. For about twenty thousand ($20,000) dollars. The judgment, 
with interest, was, I think, about thirty thousand ($30,000) dollars. 

Q. Did Judge Wyly pay you twenty thousand ($20,000) dollars 
for that judgment? 

A. Yes, sir; he did; he gave me his notes for it, which was the 
same thing; I used them; he gave his notes without interest. 

Q. Was this judgment against the succession of Raley ? 

A. Yes, sir; against the succession of Raley. 
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| 379 Q. Do you recollect when you sold that judgment to Judge 
‘ Wyly ? 
Les” A. No, I do not; I think it was about that time. 


Q. About what time? 
A. About the time I bought the Deesona place ; I am not sure. 
Q. Were those notes Judge Wyly gave you for that judgmentever 
id? | 
a I transferred them ; I think they have all been paid. 
: Q. To whom did you transfer them ? 
A. I transferred them to D. C. Jenkins, as agent. 
Q. As whose agent? 
A. Agent of the heirs of Deeson. 
Q. Were they paid to Mr. Jenkins? 

A. The heirs collected the money, or rather he collected it for 
them; I know they got the money. I never seen the notes after 
they were transferred. “ 

‘ Q. Was the amount realized from these notes credited on the 
amount you owed the Deeson heirs for your purchase of Deesona ? 

A. I did not owe the Deeson heirs anything; I simply bought the 
property, on which there was a mortgage. 

Q. Were the amounts realized on these notes credited on the 
amount you owed for the purchase of Deesona ? 

A. It was credited on the mortgage. There was a mortgage on the 

place when I bought the property. I bought the property 
380 = subject to that mortgage. There was a privileged owner of 
: the property, who sold it to me. He had placed the mortgage 


on it. 
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Q. And the proceeds of Judge Wyly’s notes were used to pay the 
mortgage which you assumed when you purchased the place? 

A. I don’t know that; all I know is this, I cannot say that the pro- 
ceeds ever were used for that purpose. I know I transferred the notes 
for that purpose to pay for the debt which they held. 

Q. You transferred these notes to those parties in payment of the 
mortgage resting on the place when you purchased it ? 

A. I did. 

Q. And the assumption of that mortgage by you ? 

A. I did not assume it. I just took the property subject to it. 

Q. Did you say that you soid this judgment to Judge Wyly just 
prior to your purchase of the Deesona place ? 

A. I don’t remember whether it was just prior to or afterwards ; I 
think it was just about the time I made the purchase. I think it 
may have been a little before, but I cannot say positively 

Q. But it was about that ume? 

A. Yes, sir. 

Q. The records of the conveyance office of this parish show that 
you purchased Deesona in 1870—December, 1870; was it about that 

time ? 
381 A. Yes, sir; it was about that time, but I cannot say posi- 
tively. 

Q. And it was about that time that you sold this judgment against 
the Raley succession to Judge Wyly ? 

A. Yes, sir. 

Q. He paid you for that judgment, you say, twenty thousand 
($20,000) doilars ? 

A. He did; ves, sir—that is, he gave me his notes, running four 
or five vears, without interest. 

Q. At that time was there any property in the Raley succession ? 

The Wityess: Any property ? 

Mr. Savnpers: Yes, sir. 

A. No, sir; not that I know of. Do you mean at the time I bought 
the judgment? 

Mr. Saunpers: No, sir; at the time you sold it to Judge Wyly. 

A. No, sir: IT think not; I don’t think there was. 

Q. Judge Montgomery, ‘did vou know Micheal Gingery, of this 
parish ? 

A. Yes, sir; [ knew him. 

Q. Was he the appraiser to value the Raleigh plantation when 
the inventory was taken in the succession of Raley in Sept., 1868 ? 

A. I believe he was; the records wil! show that. 

Q. Could Michea! Gingery read or write ? 
A. I don’t know whether he could or not; I heard he could not; 
I always thought he could myself; I was always under the 
vS2 impression that he was a person or ordinary intelligence ; I 
never had occasion to call on him to write. 
Q. Who was the other appraiser of the Raleigh plantation when 
it was inventoried in Sept.. 1S6S ? 


A. I believe it was Mr. Hays; I am not sure, but the records will ° 


show. 
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Q. At whose instance were these men appointed appraisers of that 
plantation ? 

A. I suppose by the recorder’s ; I was not present. 

Q. Did you instruct the recorder whom to appoint as appraisers? 

A. No, sir; I did not; I never instructed him. 

Q. Judge Montgomery, did Mr. Egelly apply to you to have him 
appointed administrator of the Raley succession ? 

A. I don’t think he did; I don’t think he did; I think he was 
appointed ; I selected him, or, rather, 1 wanted somebody to take 
the place, and he was willing to take it; that was all. 

Q. Judge Montgomery, did you or did you not act asthe attorney _ 
of Mr. Frederick W. Boyd in February, 1868, when Mr. Boyd, as 
administrator of the succession of Raley, enjoined the tax sale of 
the Raleigh plantation ? 

A. I have no recollection of doing so; I may have done so; I 
don’t recollect ; the records will show whether I did or not. 

Q. Judge Montgomery, will you read that letter and state whether 

it is in your own handwriting ? 


(Handing witness letter, dated Floyd, La., September 14, 
383 1865. After looking at the letter in question, witness replies :) 


A. Yes, sir; I haven’t the slightest recollection of the letter, but 
it is my handwriting. 

Nore.—Letter, marked Exhibit “ C,” offered in evidence on part 
of complainant. | 

Counsel for defendant objects to the introduction of letter referred 
tu on the ground of irrelevancy. 


Q. Judge Montgomery, will you examine that letter and state 
whether you wrote it (handing witness letter date’ Floyd, La., July 
27th, 1865, signed J. W. Montgomery)? 

A. I don't recollect anything about the letter, but it is my hand- 
writing. 

Note.—Letter, marked Exhibit “ D,” offered in evidence on part 
of complainant. 

Counsel for defendant objects to the introduction of letter referred 
to on the ground of irrelevancy. 


Q. Judge Montgomery, was it at your advice that Mr. Egelly ap- 
plied for an order of sale on 17th September, 1868 ? 

A. Yes, sir; I had it done as a representative of the creditors, and 
I myself had a judgment of my own. 

(. Did you draw up the petition which Mr. Egelly signed ? 

A. I suppose I did; I know he signed a petition; that is some-_ 

thing that used to be done here once upon a time. 
o8t Q. Were you Mr. Egelly’s attorney ? 
A. I was the attorney of the estate. 

Q. At the same time as Mr. Egellv filed his petition to obtain an 
order of sale there was filed a seperate petition, called a petition of 
intervention, on behalf of the Citizens’ Bank of Louisiana; do you 
remember who drew up and filed that petition ? 
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A. I suppose it must have been me; I don’t know, unless I could 
see who it was signed by; it would show that, asa matter of course— 
that is, it would show who drew it up; I could then tell, as a matter 
of course, whether I did it or not; I have no recollection of doing so. 

Q. Judge Montgomery, I wish you would reflect before answering 
this question: Were you requested or authorized by the Citizens’ 
Bank to draw up that petition ? 

A. I had no special request ; I did it asan attorney having claims 
to collect ; I represented quite a number of the creditors, and I may 
have put the bank in as one of their number just as I would any 
other creditor; I always did those things without consulting the 
clients at all when I had claims for collection. 

Q. You merely, then, took that course in a number of claims you 

had against the succession ? 
350 A. Precisely ; I allways considered it my duty to use the 
name of my clients whenever necessary in an effort to collect 
their claims without directly consulting them. 

Q. Judge Montgomery, was there any opposition to the appoint- 
ment of Mr. Egelly as administrator of that succession on the part 
of any of the creditors? 

A. I don’t remember whether there was or not. 

(y. Was there any opposition made to this appointment by the 
heirs of the succession ? 

A. I don’t remember; I beleive there was. The records will show 
What occurred at the time; the records will show all of that. I 
rather think there was, but I am not positive; I might be mistaken. 
I have-yot seen the papers since they were filed. 

Q. Were you not the attorney of the succession of James G. Car- 
son ? 

A. Yes, sir; I was. 

Q. Did that succession have any claim against the succession of 
Raley ? 

A. I don’t remember now whether it did or not. 

Q. Was not James G. Carson testamentary executor of Mr. James 
Raley’s sucession ? 

A. He was. 

Q. Do you remember whether the commissions due Mr. Carson as 
executor were ever paid him ? 

A. I don’t remember whether they were or not. He had their 

property in his hands a good while; he had the use of it; he 
386s may have paid himself in that way. I donot know. He had 

their negroes during the war, worked them and used the 
crops. He might have paid himself then; I do not know. 

Q. Were vou not the attorney of James Carson as executor of 
James Raley’s succession ? 

A. Yes, sir; I was the attorney ; I was employed by him as attor- 
ney of the estate. 

Q. As such attorney, did you not file an account of the adminis- 
tration of Carson ? 

A. Yes, sir. 
Q. That account was-filed under your supervision ? 
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A. Yes, sir. I filed that as the representative of James Carson, 
executor of the estate of Raley. 

Q. Do you remember whether the estate of Carson was put down 
on that account as a creditor of the succession of Raley ? 

A. I don’t know; I have not seen the account since it was filed. 

Q. Then I understand you to say that you were the attorney of 
the estate of Raley when that succession was first opened ? 

A. Yes, sir; and remained so until Dr. Carson’s death. I was not 
the attorney after Dr. Carson’s death. 

Q. You were the attorney of that succession during the adminis- 
tration of Mr. Egelly ? 

A. Yes, sir. 


Counsel for defendant objects to the relevancy and admissibility 

of all the foregoing questions and answers. It is also under- 

387 stood that counsel that counsel for defendant has reserved his 

objections to the competency and admissibility to the testi- 

mony of this witness as heretofore urged. He specially objects to 

all the opinions and statements of the witness and tothe documents 

filed as wholly irrelevent and not responsive to the issues of this 

controversy, as they are matters of res inter alios acta and ought not 
to be admitted to assail the record titles of the defendant. 

Counsel for defendant specially objects to the method of examin- 
ing this witness and to the species of cruss-examination to which 
he has been subjected on the ground that the witness is a witness 
for complainant; that it is not competent for complainant to gain- 
say any of his statements or enter upon a line of cross-interroga- 
tories of this witness for the purpose of impeaching his testimony ; 
nor was it competent for complainant, after having drawn from 
their own witness emphatic statements of the matters and things 
inquired of having no reference to the purchase of the Raleigh 
plantation by W.G. Wyly, that the transactions between the wit- 
ness and W. G. Wyly in reference to the Belmont judgment are 
matters occur-ing subsequent to the purchase of said Raleigh plan- 
tation and growing out other transactions wholly distinct and 
seperate therefrom; that the efforts of complainant’s counsel to 

enter upon minute inquiry and to sift that transaction can 
388 have no other effect than to amount to an effort to cross- 

examine their own witness with the view to impeach his 
emphatic and positive sworn statements; that the object of said 
questions, if any, was designed as a means of obtaining from the 
witness by a process of cross-examination some statement or state- 
ments, if possible, that might be more favorable to the complainants 
than if they had chosen to pursue the usual direct method of ex- 
amining in chef their own witness. 

Reserving these and all other legal objections to the competency 
and admissibility of the testimony of this witness, counsel for de- 
fendant propounds the following cross-interrogatories : 


By counsel for defendant : 


Q. I will ask you, Judge Montgomery, whether about the time 
23—113 
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of this sale of the Bellmont judgment to W. G. Wyly it was not 
understood that a large claim by the succession of Raley against the 
Government of the United States for cotton captured during the re- 
bellion was not pending in a Court of Claims at Washington or was 
about to be instituted with great prospect of success ? 

A. I heard so, but I have no know ledge whether such suit was 
instituted or not. I heard at the time that there was such a sult. 

I don’t remember who I heard it from, but I just heard it. 
ooo Q. I will ask vou whether it was not understood that that 

claim amounted to upwards of one hundred thousand 
($100,000) dollars ? 

A. [ don’t remember ever hearing any specific amount mentioned. 
All I know is it was considered for a large amount of cotton that 
they werc suing for in the United States Court of Claims, but I sup- 
pose it was for cotton, as all those suits about that time were for 
cotton. 

Q. I will ask you if it were not understood that this claim was 
based upon the capture by the Federal army of cotton and other 
property on the Raleigh and Carondelet plantations belonging to 
the succession of James Raley in the parish of Carroll, La.? 

A. I heard so, but know nothing about it myself. 

Q. I will ask you, Judge Montgomery, whether or not you were 
the attorney for the succession of James Raley during the period 
that Frederick W. Boyd was acting as dative executor ? 

A. I don’t remember; if [ was the records will show if I signed 
any paper. 

Q. IT will ask you whether Pilcher, Goodrich, and Montgomery or 
some other attorneys were not the legal advisers of Frederick W. 
Boyd, dative executor of the succession of James Raley ? 

A. [ think Mr. Goodrich was; I don’t know positively ; my recol- 

lection is that Mr. Goodrich was. 
OU) Q. Do you recollect in 1866 or thereabouts to have brought 
suit against Frederick W. Boyd, stvled creditors against the 
succession of James Raly, No. 5104, or some such suit title, asking 
for a sale of the pruperty to pay the debts and to pay the mortgage ; 
that if there was any overplus of the proceeds that they be distrib- 
uted pro rata among ordinary creditors ? 

A. I have no recollection. The records will show. After having 
a copy of the Judgment exhibited to me, [ now remember that I filed 
a paper such as that inquired of. 

Q. Did you get judgment erdering sale on the 13th of October, 
1866, of the Raleigh and Carondelet plantations? 

A. I got sucha “judgment as is here described. I got judgment in 
favor of various creditors against the succession of Raley ; as to par- 
ticulars of the judgment it will speak for itself. 

Q. I will ask vou, as wel] as you can remember, who were the at- 
torneys of Frederick W. Boyd as dative executor of the succession of 
James Raley ? . 

A. I don’t remember any but F. M. Goodrich; I don’t remember 
of any of the others taking part in the matter. 

Q. Well, now I will ask you, Judge Montgomery, whether or not 
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you made an earnest effort to obtain the sale of the Raleigh planta- 
tion through this judgment of the court in 1866 and whether 
391 or not from some cause you were prevailed upon by Freder- 
ick W. Boyd or his representative, Mr. Goodrich, to delay the 
sale of this property from some cause ? 

A. I have forgotten; I cannot say, though there was something 
that prevenied the sale, I think. There was something that pre- 
vented the enforcement of the judgment against the Raley succes- 
sion. I have forgotten now what it was. 

Q. I will ask you whether Frederick W. Boyd faithfully admin- 
istered upon that property during the period that he was acting as 
dative executor of the succession of James Raley, deceased ? 

A. I don’t think he did. | 

Q. I will ask you, Judge Montgomery, whether or not he neg- 
lected to look after the interests of the creditors, took proper steps 
to wind up the estate, and to pay them ? 

A. I don’t think he did. He had possession of the place in 1866 
and ’7. He never pretended to account for anything. He just 
pocketed everything he could get hold of and put out of the State, 
and never been back since to reside. That is my reason for believ- 
ing he never did his duty to the creditors. 

Q. Did his wife reside with him here in this parish ? 

A. I don’t think she has ever been here to the parish to reside. 

She did not reside with him. 
392 Q. Whilst he was dative executor was he not here tem- 
orarily, or was he here as a regular citizen ? 

A Well, I think his residence here was only temporary. He 
would come into the parish and then go back. 

(. I will ask you, Judge Montgomery, whether, since the war, or 
any time, has Frederick W. Boyd been a permanent resident of this 
parish ? 

A. I don’t think he has. I am quite certain he was not a resi- 
dent. If he had been a resident I never should have proceeded to 
oust him. He was out of the State all the time. I never could see 
any person on the place to serve process on after 1867. 

Q. Do you know whether he left any known agent to represent 
him in the parish ? 

A. I don’t think he left any such agent as I could have had a 
process served on. 

Q. I will ask you, Judge Montgomery, about the time Frederick 
W. Boyd left the parish permanently in 1867, if you represented a 
large number of claims against the estate of James Raley ? 

A. I did. 

Q. I will ask you whether you had not been holding these claims 
for several years and been very anxious, in the interest of your cli- 
ents, to have the estate settled up and these large amounts in your 
hands paid ? 

A. I don’t remember how long I had them in my hands. I had 
a personal claim which I was more anxious to have paid than the 
others. It was a previliged claim. It was a claim against the es- 
tate contracted by the executor. 
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393 Q. I will ask you whether or not, besides vour own claim, 
you held a great many claims against the estate as attorney 
for various creditors ? 


A. I did. 

Q. I will ask you why it was in 1868 you proceeded to cause 
Frederick W. Boyd, dative executor, to be destituted and to have an 
administrator appointed to wind up the estate? 

A. I did so because Boyd was nota resident of the State. He 
had abandoned his residence in the State, gone off, and I had no 
means to serve a process on him. There was no one to represent 
the property ; there was no one on whom to serve processes, and I 
considered the estate vacant, non-represented. 

(Q. Would vou have been able to have proceeded to force a sale of 
the property and settlement of the estate without having destituted 
Boyd, dative executor, and causing an administrator to be ap- 

inted ? 

A. I could not have done so without having somebody to repre- 
sent the estate. He did not represent the estate—that is, he was not 
in the State. The property was just lying there with nobody in pos- 
session of it. 

Q. Did I understand you to say that in 1867 that Frederick W. 
Boyd, dative executor, abandoned his trust as dative executor and 
left the State permanently ? 

A. I believe the Raleigh plantation was overflowed in 1867. 
394 It was necessary to have some one appointed to look after 
things, as they were all go!ng to ruin ; it was necessary to have 


some one to look after the estate. 

Q. Did I understand you to say that he went off out of the State 
without rendering ary account, to all intents and purposes aban- 
doning his trust as dative executor of the estate ? 

A. Yes, sIr. 

Q. Did I understand you to say you, in your own right and as rep- 
resentative of a Jarge number of creditors having large interest at 
stake in the suc-ession, that‘ vou had an interest in having that 
estate administered upon ? 

A. Yes, sir. 

Q. I will ask vou whether or not it was your duty as attorney to 
cause the succession to be represented—have some one appointed to 
represent :t ? 

A. I thought so, and that was my uniform practice in similar 
matters. 

Q. Was it possible for you to have proceeded, by rule or otherwise, 
to compel this delinquent executor to file his account and discharge 
his duty, in view of the fact that he had left the State and abandoned 
his trust ? 

A. I could not; there was no representative here; he had gone 
away and there was nobody to serve process on. 

Q. I will ask vou whether the surety on his bond, Wm. Deeson, 

at that time was a guod and solvent security ? 
395 A. I judge that he was insolvent, because it was in 1867 or 
8 that he went into bankruptcy. 
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Q. I will ask you when Deeson died—about what time—do you 
remember? 
A/I believe it was in 68. It may have been the latter part of 
"67 or 68; in the latter part of 67 or early part of 68; I am not 
ositive when. I know he died before he got his discharge in bank- 


/ Yuptcy. He filed his papers there, but never got a discharge. 


A 
f 


Q. I will ask you whether when you began those proceedings to 
discharge Frederick W. Boyd, dative executor, and to cause the ap- 
pointment of C. R. Egelly, or some one else, whether that was the 
only remedy left for you in order to compel the estate to be wound 
up and to secure the creditors something of what was due them ? 

A. Well, I think so; that was my legal opinion about the matter. - 

Q. Did I understand you to say that Frederick W. Boyd, dative 
executor, during the two or three years he administered the estate, 
failed to file his provisional account ? 

A. Yes, sir. 

Q. Or to make any showing of his jestion on the estate? 

A. He never did. 

Q. Do you remember whether or not a rule was taken against 

him by Craig and Irwin through their attorneys, Duncan and 
396 Newman, to compel him to file an account, and if he had suffi- 

cient funds to pay their debts; if not, that the court ordered 
that sufficient property be sold to pay them. Do you remember 
whether such a rule was taken? 

A. I have no personal knowledge of it, but I think the records 
will show. I think the records will show it. 

Q. I will ask you what was the condition of the country in 1868, 
after the overflows and disastrous failures of the crops in 1866 and 
7? What was the financial condition of the country ? 

A. There was great depression here; no money in the country; 
money was very scarce. Everything in the country was very gloomy 
at that time at the future prospects. I will state 1f 1868 had been 
the same as 1866 and 77 that the whole country would have been 
abandoned where it was overflowed. The levees were all down 
generally and the crops had been as bad a failure as I ever saw. 

Q. I will ask you, Judge Montgomery, if the country about the 
time Frederick W. Boyd abandoned his trust—if the country was 
not almost in a bankrupt condition ? 

A. I believe it was. People had lost terribly in 66 and ’67 trying 
to make crops with free labor. The labor was demoralized— 

terribly so. 
397 Q. I will ask you whether the levees on the Raleigh plan- 
tation was down in 1868, when this sale took place. 

A. Yes. sir; I think it was. 

Q. I-will ask you whether or not that plantation was virtually 
abandoned, so far as a vestige of the improvements or cultivation 
was concerned. I will ask you if it was not a virtually abandoned 
estate. 

A. That is my remembrance—that it was. 

Q. I will ask you, after the executor had fled from the country, 
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whether the prospect of the creditors being paid out of the proceeds 
of the sale of that plantation did not become very gloomy. 

A. Well, I think they did. 

Q. I will ask you whether or not you and other preferred credi- 
tors were not anxious to make what money you could out of the 
estate, which seemed at that time to be in a desperate situation. 

A. I will answer that, yes, sir. 

Q. I will ask you whether, in October, 1868, there was not a dis- 
position among a great many people here to abandon the country 
and go to Honduras or some other place. 

A. Well, I know that for two or three years there was a general 
disposition of that kind felt. People had no confidence in the labor. 
‘There was no money in the country. Planters had no money be- 
vond their places. 

Q. [ will ask you whether or not, in 1868S, most of these Northern 

people who had brought money down here were not broken up, 
298 left, and gone off. 

A. I beleive that I know that all lost money. I am _ satis- 
fied that in 1866 and 7 there was not aman in this parish who 
made a red cent, but that every man who undertook to plant lost 
heavily. 

qQ. I will ask you, Judge Montgomery, if, in 1868S, there was not 
a change of government taking place, and if the colored man was 
not an importart factor in the element of government. 

A. Yes, sir: I believe that was the case. 

Q. What impression did the result of the constitutional conven- 
tion of 6S and the organization of the Warmoth government—what 
impression did that produce among the old citizens and the prop- 
erty owners of this parish? 

A. Well, the impression—there was a feeling of great disappoint- 
ment as to the future of the country. The negro was invested with 
power over the white man, and most of the white people thought 
that they would have to abandon the country—that nothing but 
their poverty kept them here. 

Q. Was there not, about the month of October, 1568, a great im- 
pres-ion felt among the old citizens and property holders of this 
parish that this State would be virtually Africanized ? 

A. Yes, sir: that was true. 

Q. Were there not gloomy anticipations as to the future financial 
condition of the State? 

A. Yes, sir. As I stated, the value of property here was 
399 down io little or nothing here then, and they looked forward 

to its being worse. 

Q. I will ask you. Judge Montgomery, if, when you began pro- 
ceedings to wind up the Raleigh succession, that you and other citi- 
zens Were not greatly distressed, and whether or not a feeling of 
gloom did not pervade the country in view of the probable election 
of Grant In the fall, and if they did not believe the county would be 
given over to the radicals ? 

A. Yes, sir; that is a fact. 

Q. I will ask you whether or not there was a general disposition 


A 
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among the people, in view of the condition of the country, together 
with the experience of a few years past, that if the Warmoth govern- 
ment was inaugurated there was little to be hoped for Louisiana, and 
if there was any great benefit to be derived from property in this 
State under this condition of things ? 

A. : think so, for the taxes was eating up the property as fast as 
it could. 

Q. Didn't the people beleive generally that what little could be 
made by free labor would be taken from them and that high taxes 
would be the result of the extravagance and recklessness of the War- 
moth government ? 

A. Yes, sir: I think that was true. 

Q. I will ask you whether or not, in 1866, the experiment made 

of planting with free labor was not a success, and that the 
400 people were afraid to be taxed so high that they could not pay 

their taxes upon their property, that they thought of leaving 
the country ? 

A. Yes, sir; I think that was true, that the taxes were eating up 
the property. 

Q. I will ask you, Judge Montgomery, whether or not when you 
caused the succession of James Raley to be reopened by the appoint- 
ment of Charles R. Egelly administrator, and when, in the interest 
of the creditors, vou caused the property to be sold to pay the debts, 
whether or not you acted in good faith and for what you thought 
was for the best interests of all parties ? 

A. I certainly did. 

Q. I will ask you whether or not this property sold at auction 
sale for cash any lower than many other valuable plantations were 
selling for at auction sale before and subsequent to that sale? 

A. It brought as good a price as was realized at public sales. I 
don’t know that any place sold any higher. I don’t know of but 
one or two that sold higher than that did. There was a general dis- 
position among people not to want property. It was not-desireable 
to want to own real property. People only bought property to save 
what little they could and to collect their debts. As an evidence of 
this I saw the sheriff offer good property, without the benefit of ap- 

prais-ment, I think, on twelve months’ credit. He asked ten 
401 cents an acre and could not get it. Nobody would have bid 
anything on it. You could not have given it to them. 

Q. I will ask you whether the impression that future taxation 
and reckless and extravagant legislation in the country did not deter 
people to some extent from investing in real estate? 

A. I think it discouraged them; the result of that and other 
causes was there was no confidence in the future of the country. I 
was affected in the same way myself; I did not know what was to 


become of us. 
And neither party offering and being ready to examine any other 
witness this day, I adjourned the examination herein ordered, in the 


presence of all parties, until Monday, July 24th, 1882. 
(Signed) J. B. BEATTIE, 


Special Examiner. 
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Sixth Day’s Proceedings. 
Monpay, July 24th, 1882. 
Cross-examination of Judge J. W. MontGoMErRy resumed. 


By counsel for def’t: 


Q. What was the condition of the Raleigh plantation at the time 

you, on behalf of the creditors, applied for an order of sale of the 
property? 

402 A. Well, as I remember the place, it was in dilapidated 
condition. The levees were all down, and the houses were 

mostly gone and the place liable to overflow. 

Q. Was it yielding a revenue? 

A. I think not. 

Q. Were the ditches and other improvement- upon the place out 
of repair? 

A. As I have just stated, the houses were in a delapidaied condi- 
tion: I think a great many of them gone, and the ditches were all 
filled up by the overflow. 

(). Did you notice any fencing upon the place ? 

A. There was no fencing, as I remember. 

Q. The land was laying out ? 

A. Yes, sir. 

Q. I understand you to say the land was laying out ? 

~’. Yes, sir. 

Q. Were any hands on the place? 

A. No, sir; not as I know of: it was not cultivated. 

Q. Where was Frederick W. Boyd dative executor in 1868? Was 
he faithfully administering upon the plantation, or had he aban- 
doned it, and was he permanently living out of the State ? 

A. Bovd? I don’t where he had gone off to; he had gone off out 
of the State somewhere; he was out of the State; I don’t know posi- 

tively where he had gone to, but it occurs to me he was in 
403 = Mississippi; he had abandoned his trust—gune off and left 

the property there unrepresented ; he did not have any agent ; 
consequently I proceeded to destitute him by the appointment of 
another representative of the estate. 

Q. I will ask vou whether or not the Raleigh plantation was in 
such a condition in 1868 that it required some one to administer 
upon it, to make repairs and improvements, and pay taxes, and 
were not the creditors anxious to wind up the estate ? 

A. I believe that to be a fact; I,as one of the creditors, I know, was 
anxious. 

Q. Were you a succession creditor or a creditor of the deceased ? 

A. I was a creditor of the succession. 


Q. For about how much ? . 
A. Well, it was in the neighborhood of about six thousand dollars 
($6,000). 


Q. Was Frederick W. Boyd dative executor at the time you got 
that judgment ? 
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A. Yes, sir; he was dative executor at that time; he had not been 
discharged. 

Q. I will ask you whether or not the Raleigh plantation was in 
such a condition in 1868 that that it required some one to adminis- 
ter upon it, to make improvements and repairs, to pay taxes, and 
either to lease it out or sell it—to make some disposition of it? 

A. I think I have answered that fully. Yes, sir; I believe that 

to be a fact from knowledge of the facts at the time. 
404 Q. Did Frederick W. Boyd, dative executor, ever file an 
account of his administration ; did he pay the debts or per- 
form the usual customary duties of an administrator, or how did he 
discharge his trusts? 

A. Well, he never did any of the things required of him ; he dis- 
charged his trusts by using the property in 1866; I think it was 
renting it out, I suppose, and just pocketing the proceeds without 
rendering any account or making any account. He cultivated the 
place in 1866—had charge of the place in 1866; he abandoned the 

lace in 1867; went off without rendering any account for the time 
he had the place, in 66; the place was overflowed in 67—early in 
March, ’67 ; I think the improvements have been made since then. 

Q. Did it yield any revenues that you know of in 66 — 67? 

A. Not that I know of. 

Q. Did I understand you to say that the improvements on the 
place since 1867, at the time it was abandoned by Frederick W. 
Boyd, were in a delapidated condition and the improvements put on 
it after Oct., 1868, when it was sold to W. G. Wyly ; that he subse- 
quently repaired the place after 1868; that it was re-established by 
W.G. Wyly ? 

A. That ts the fact. 

Q. I will ask you, Judge Montgomery, whether Frederick W. 
Boyd, dative executor of James Raley, deceased, ever came back to 

the parish to resume the duties of his office or whether he 
405 _ ever sought so resume the duties of that office after he aban- 
doned it, in 1867, by moving out of the State ? 

A. He did not. 

Q. When did Frederick W. Boyd next come into the parish tem- 
porarily ; how long since? 

A. I saw him here, I believe, a couple of years ago. 

Q. Had he pretended to assume any rights or claim to act as 
executor when he returned to the parish two years ago? 

A. I don’t know that he did; he did not, to my knowledge. I 
never heard of his doing so. 

Q. How long did he stay here after he returned to this parish? 

A. I suppose he was here about a month or six weeks, maybe. 

Q. Did he make his home here or pretend to become a citizen of 
this parish ? 

A. No, sir; he was here temporarily. 

Q. Do you think that he had any intention to remain here when 
he came to this parish the last time two years ago? 

A. No, sir. 

Q. Do you think if he had any intention to remain here and as- 
21—113 
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sume the duties of his office you would have known it after he came 
back to the parish two vears ago? 

A. Most undoubtedly I should. I was the attorney of the estate 

and suppose, of course, if he intended any such thing he would 
406 have come to me first one, I being the attorney of the estate ; 

after Dr. Carson’s death I never was the attorney any more 
until Mr. Egelly was appointed to represent the estate. 

Q. You mean you were not the regular attorney of the succession ? 

A. Yes, sir; I was not the regular attorney of the succession. 

Q. Do I understand you to say you were not regularly emploved 
as the attorney of the succession while Frederick W. Boyd was act- 
ing as executor—that 1s, from 1866 to 1865? 

A. I had no connection with the estate as attorney during the 
time Boyd had it, but I'am told that I fiied documents under spe- 
cial employment. 

Q. I will ask you if you were ever paid anything by Frederick 
W. Boyd, dative executor, for any of the services rendered by you ? 

A. Not a cent. 

Q. You were not his feed counsel or his counsel under pay ? 

A. No, sir. 

Q. Who was his legal advisers, as well as vou can recollect ? 

A. My recollection is that F. M. Goodrich was his adviser and 
attorney. Mr. Goodrich was representing him at the time; he rep- 
resented the heirs at the time. I know we talked about some mat- 
ters of the estate. I filed some papers. I don’t know what now. 

Q. Were you the counsel for Frederick W. Boyd when he opened 

*» the succession ? 
407 A. No,sir; I was not; never was his counsel; it strikes me 
he just filed his own papers. 

Q. When Mr. C. R. Egelly, administrator, was appointed in 1868 
did he have any funds on hand to pay the debts of the deceased or 
to pay court charges, clerk’s costs, and lawver’s fees? 

A. No, sir: he hadn't a cent. 

Q. What were the available resources or means in the hands of 
C. R. Egelly, administrator, with which to pay the debts and wind 
up the estate? 

A. There was no means except that plantation ; that was all. 

Q. Did he have on hand any funds with which to pay for taking 
of inventory and opening of succession, to pay the taxes, or even as 
much as debts of deceased ? 

A. He did not. 

Q. I understand vou to say at the time he himself took charge 
of this plantation he had nothing that he could make available ex- 
cept this plantation down here, which was in a dilapidated condition, 
which you have described ? 

A. He had not. 

Q. Under the circumstances was it necessary to provoke a sale of 
that property at the time the this sale was provoked under Mr. 
Egellv’s administration ? 

A. Undoubtedly it was; I was anxious to collect my debt under 
my judgment. 
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408 Q. What was the general condition of the succession of 
James Raley in 1868, when C.R. Egelly, administrator, caused 
the sale of the Raleigh plantation ? 

A. I have already stated the estate was in a very bad condi- 
tion; the property had greatly depreciated in value and was getting 
worse every day; the levees were down and it was liable to over- 
flow ; had a bad caving front; the bank was caving badly. I did 
not regard the property at the time the sale took place as valuable 
for those reasons. When I saw the apprais-ment made by the ap- 
praisers and from my knowledge of the facts, especially as there was 
not a stick of timber on the plantation, no fencing, I thought it best 
to let the property go—let the property be bid off at its appraised . 
value; I was not willing to bid the property in myself, although I 
had the right to do so, even at the appraised value, because I re- 
garded such property as almost worthless; that was the general es- 
timate placed on the property by the people of this country; some 
of the best judges of property in the country who had been large 
property holders talked freely with me about the condition of the 
country, and the sentiment was almost universally expressed that 
the outlook for the future was a very despondent one in conse- 
quence of the then condition of the country ; many of them did not 
at that time estimate property as having any value scarcely in the 

condition that property was at the time. As a lawyer, I 
409 provoked a great many sales of property in the country. 

Property, in the condition of the country at that time, could 
not be sold except at a very insignificant sum—say from fifty cents 
(50c.) to two dollars ($2.00) tu three dollars ($3.00) an acre. Most 
of the property in the plantations in the overflowed country were 
selling for about one dollar and a quarter ($1.25) an acre, which they 
have been appraised at ever since, pretty much. I remember dis- 
tinctly buying a plantation at a probate sale. The place had been 
very valuable—estimated at forty or fifty dollars ($40 or 350) before - 
the war. I bought it myself for seventy-five cents (75c.) an acre. 

Q. I will ask you if the value of all these plantations on the Mis- 
Sissippi river were not constantly liable to great fluctuations as to 
value after a disastrous season or general overflow? Did the prop- 
erty not decrease frequently to a nominal value, while in a few 
years afterwards one or two good crops and the country had escaped 
overflow—does not the value of the property increase enormously 
under this more favorable condition of things? 

A. Yes,sir. I answer it in the affirmative, but will state the prop- 
erty here has no value—no market value—since the war. There 
has been: no such thing as a fixed market value of real estate here 
since the war. Prices are generally just regulated by the caprice of 

parties at the time of the sale. 
410 Q. As an illustration of this, Judge Montgomery, I will 
ask you if this Wilton plantation of Col. Buckner’s is not a 
striking illustration of the fickleness of the value of cotton planta- 
tions since the war? 
A. I think it is. 
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Q. I would ask you whether that property in January, 1869, did 
not sell for almost a nominal price ? 

A. At public sale it sold for almost a nominal price, although 
there were a number of people attending the sale. 

Q. I will now ask vou if that plantation two years ago, before the 
recent overflow, would not have commanded the price of thirty or 
forty dollars ($50 or $40) an acre, being an exceedingly fine planta- 
tion ? 

A. I suppose it would have commanded twenty to thirty dollars 
($20 to $30) an acre. 

Q. Do you beleive now, Judge Montgomery, that the Wilton prop- 
erty would sell under the hammer for any more than it did in ’69, 
considering the ravages of the present overflow ? 

A. I don’t think it would. I don’t think it would sell for any 
more unless the heirs or some parties who were interested would bid 
it in. I am satisfied that outsiders would not give that for a planta- 
tion in that condition. I think it cost Col. Buckner very nearly 
the value of that land to get it in condition. 

Q. Do I understand you to say, then, by filling up the 

411 ditches and by the carrying away of fences and other improve- 

ments destroyed—that in repairing the plantations—in re- 

building these plantations, it requires the expenditure of a large 
sum of money to make them available? 

A. Yes, sir; I believe that to be true. 

Q. I will ask vou whetiier you know the “Out Post” plantation ? 

A. Yes, sir; I know the Out Post plantation. 

Q. Was that considered a fine plantation before the war ? 

Ac Yes, sir; It was considered a fine place, and made a large 
amount of cotton. 

Q. I will ask you whether or not it was occupied and cultivated 
after the war? 

A. I don’t remember whether it was cultivated immediately after 
the war or not. 

Q. I will ask you whether, from your knowledge of that planta- 
tion before the war and since—whether you regard the Out Post 
plantation as valuable as the Raleigh plantation ? 

A. Well, now, both plantations, taking them together, I would 
rather have the Out Post plantation than the Raleigh place, consid- 
ering the fact, and particularly for the reason that Raleigh place 
had no timber on it; that is one reason for my estimating it asa 
very poor place. 

Counsel for defendant here exhibits to witness a deed of the Out 
Post plantation and asks him to look at it and state whether or 
not the instrument presented to him is the deed of that planta- 
tion. 


412 The Witness: Yes, sir; that is the deed of that planta- 
tion. ° 
Q. When was that deed made? 
A. It was made, as shown by the deed, on the 14th of October, 
1868. 


Hed eg, aU, ‘ 
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Q. I will ask you how much was the price of the sale, as shown 
by the deed ? 

A. It was a small amount; two thousand and ten dollars ($2,010); 
I am governed by the deed ; it was a very small amount, sir. 

Q. How many acres in the tract was sold—how many acres in 
that tract ? 

A. It was a very large tract, containing three thousand (3,000) 
cares, more or less. 

Q. When that property was sold what was understood to be its 
market value at that time? 


Counsel for defendant offered in evidence deed shown to witness 
and before referred to, filed, and market Exhibit “ E.” 


Q. I will ask you, Judge Montgomery, whether you know the 
“ Erie” plantation, called the Balfour plantation ? 

A. Yes, sir; I know it; I know it now. 

Q. How far is that from Lake Providence? 

The Witness: You mean the town of Lake Providence? 

By Counset for Der’r: Yes, sir. 

A. About three or four miles. 

@. Do you remember the size of that tract? 

A. It was a large tract, containing sixteen hundred and thirty- 

eight (1,638) acres. 
413 Q. I will ask you whether it was considered a valuable 
plantation before the war? 

A. Before the war it was considered a valuable plantation; I don’t 
suppose before the war the owner would have sold it for seventy-five 
or eighty dollars ($75 or $80) an acre. 

Q. I will ask you whether that plantation was affected by seapage 
— or liable to be injured by caving bank or annoyances of that 

ind ? 

A. No, sir; it is a place a couple of miles back from the river, 
bordering close to Lake Providence, the town of Lake Providence. 

Q. Was that plantation affected by the overflow of ’67 ? 

A. I don’t think it was. 

QQ. Have you ever known that plantation to be overflowed since 
the war? 

A. No, sir; it has not been overflowed. 

Q. Has not that plantation been considered one of the most de- 
sirable and eligible plantations in the parish of Carroll ? 

A. Yes, sir; it was. 

Q. Do you know of any that is superior to it, taking all things 
into consideration ? 

A. Yes, sir; I know of one or two plantations that I regard as 
superior to it. 

Q. I will ask vou whether or not that plantation is not fully as 
valuable or more so than the Raieigh place ? 

A. Qh, yes, sir; I think it is. I think it was a more valuable 

plantation even before the war than the Raleigh place. 
414 Q. Do you consider that plantation greatly more valuable 
than the Raleigh plantation at the present time? 
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A. I think I would not give it for two such places as the Raleigh 
plantation. 

(). Did I understand you to say that that plantation has been 
exempt from caving banks? 

A. Yes, sir. 

Q. Judge Montgomery, was the Erie plantation belonging to the 
Balfour succession as valuable as the Raleigh plantation at that 
time? 

A. I think it was regarded so; it was generally regarded about 
the same—that is, I say, before the war. 

Q. No; I mean since the war? 

A. This place out here, | think, was much more valuable planta- 
tion. 

(). Look at the certified copy of the sale of that plantation, which 
you have in your hand ; state when it was sold, what was the price, 
and to whom it was sold. 

A. I see the deed calls for about three dollars ($5.00) an acre. 
The sale seems to have been made on the second of February, 1869; 
it was a public sale, if I remember right ; I see the deed also speaks 
of it as being a public sale. It was sold, if I remember rightly, to 
Louis G. Balfour. 


Counsel for defendant offers in evidence certified copy of deed re- 

ferred to, marked Exhibit “F,” to which counsel for com- 

415 ___ plainant objects — to the introduction of said document on the 
grounds of its irrelevancy. 


Q. Judge Montgomery, are you acquainted with the old Jonathan 
Morgan place? 

A. Yes, sir; I have known the place for a great many vears. 

€y. Where is that plantation located—near what plantation ? 

A. It is in this parish, lving just below the Raleigh place, adjoin- 
Ing on the river. 

Q. Do vou remember the size of that plantation ? 

A. Well, it was a large plantation; I think, perhaps, two thou- 
sand (2,000) acres in it; I don’t remember distinctly about that. 

Q. Was it as valuable a plantation as the Raleigh plantation ? 

A. Yes, sir; it was. 

Q. Will vou deseribe the relative value of the two plantations— 
relative intrinsic value of the two plantations—in 1586S, as well as 
you can? : 

A. I can only give my opinion as to how it was generally re- 
garded ; as to giving its Intrinsic value I would have to be appointed 
as expert and go and examine the place. In 1868 there was no 
comparison, In my judgment, between the value of the two places, 
because the levees were down at Raleigh ; everything was in a bad 
condition. The other place was all cultivated during the war; the 

improvements kept up. A couple of ladies staid there who 
416 = married a couple of Northern men, who made crops there 
and managed it. é 

Q. Who were the owners of that plantation ? 

A. I think Mrs. Scanlan and Mrs Green. 
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. Who were these ladies? 

. They were the daughters of old Jonathan Morgan. 

. The former owner of the property ? 

. Yes, sir. 

And they inherited the property ? 

. Yes, sir; it passed to them. 

Did one of these ladies marry John H. Green? 

. Yes, sir. 

Do vou know of that plantation having been sold in 1868? 
. Yes, sir; it was sold in 1868 or ’9. I don’t remember what 
time. 

Q. Look at this copy of the deed, styled George A. Sheridan, 
sheriff, to John H. Green; when was that sold? 

A. The sale was made on the fifth of September, 1868. 

Q. How many acres of land and what was the price? 

A. It was a large plantation, with a great deal of woodland on it; 
but how many acres—the exact number of acres—I don’t know. I 
would have to refer to the deed, wnich shows—— 

Q. What was the price of that sale? 

A. I recollect at the time it was a very small price, particularly 

as it had formerly been a very fine plantation. My remem- 
417 _ brance of it is, it was one dollar and a half ($1.50) an acre. 
If the deed calls for more, of course my memory is wrong. 


i Counsel for defendant offers in evidence deed referred to, marked 
al Exhibit “ G.” 
Counsel for complainant objects to introduction of the document 
on the ground of its irrelevancy. 


POLOrPOROLKO 


Q. Judge Montgomery, do you know the Sherwood plantation ? 
A. Yes, sir; I know it very well. 
Q. Was that plantation liable to overflow ? 
A. I don’t think it has been overflowed since I have lived in the 
parish ; I should judge it was pretty free from overflow. 
Q. Who did that place belong to after the war ? 
A. I believe it belonged to Mrs. Williams. | 
Q. Did the minor, Selina Kent, ever have any interest in it? 
A. Yes, sir; she had an interest in the proporty—set up an in- 
terest in the property. 
Q. Do you remember any purchase of the interest of that minor 
by John B. Williams before the war ? 
; A. Yes, sir. 
= Q. Was the minor’s interest of one hundred and twenty-eight 
(128) acres sold to Mr. Williams before the war? 
A. Yes, sir; but I don’t remember what the price was. 
(. Was it as much as ten or twelve thousand ($10,000 or $12,000) 
dollars ? 
A. Yes, sir; I believe it was ; I remember the property was 
418 held as high as one hundred ($100) dollars an acre in those 
times. 
Q. Was this interest of the minor in the Sherwood property con- 
sidered as valuable after the war as any other property on the river? 
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A. Well, I think it was considered as valuable as any property in 
that neighborhood. 
Q. What does it seem that the property sold for at auction sale? 
A. It purports to have sold for two hundred and twenty dollars 
($220)—one hundred and twenty acres—February first, 1868. 


Counsel for defendant offers in evidence document referred to, 
marked Exhibit “ H,” to which counsel for complainant objects on 
the ground of irrelevancy. 


Q. Judge Montgomery, did you know the plantation belonging 
to James A. and Selser Bass before the war? 
A. Yes, sir; I am acquainted with the place. 
@. These were the children of old James Bass? 
A. Yes, sir: they were- 
Q. And heirs? 
A. Yes, sir; and heirs. 
Q. I will ask vou whether or not there were not valuable im- 
provements and residence and other things on that place ? 
A. There was a fine residence on the place—a fine, costly dwell- 
ing-house. 
Q. What did that dwelling-house probably cost before the war ? 
A. I talked with Bass a gooa deal about it; my recollection 
419 isthat the residence cost about fifteen or twenty — dollars 
($15,000 or $20,000) ; I know I tried to get him to build a dif- 
ferent style of house altogether; afterwards he adopted that plan. 
Q. I will ask you if this plantation was not situated similar to the 
Raleigh place in 186S—that is, being injured by the levees being 
down ? 
A. Well, it was injured. Yes, sir; more by reason of a caving 
baifk than the levees being down. 
Q. Was that so on both plantations? 
A. Yes, sir; they were similarly situated. 
Q. Liable to overflow in 1868? 
A. Yes, sir. 
Q. Was this plantation known as the Bass place a very valuable 
plantation before the war? 
A. It was considered a very fine place before the war. 
Q. I will ask you whether it was particularly valuable on acvount 
of the elegant residence situated on it? 
A. That made it more desireable property. 
Mee Do you know of that place having been sold in 1868S at private 
sale? 
A. Yes, sir; I recollect the time it was purchased. I heard there 
was such a purchase; I don’t know of my own personal knowledge. 
Q. Who became the purchaser of that property ? 
A. I heard that W. G. Wyly became the purchaser of it in 1868. 
Q. At public or private sale? 
A. That was a private sale. 
420 Q. Look at tne deed; what was the date of that sale? 
A. I see it was the seventeenth of October, 186S. 
Q. What was the price of that sale in October, 1868 ? 
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A. I heard that the price was a very small one, but it is impossi- 
ble for me to recollect everything that occurred twelve or fourteen 
years ago. 

Q. Look at the deed. 

A. The deed says two thousand dollars ($2,000), don’t it? My 
recollection was that it was a dollar or two an acre; I cannot say 
which, but the deed will show what the real price was. 


Counsel for defendant offers in evidence document referred to, 
marked Exhibit “ [.” 

Counsel for complainant objects to the introduction of the docu- 
ment on the ground of irrelevancy. 


Q. Judge Montgomery, I hold in my hand what purports to be a 
deed from George A. Sheridan, sheriff, to Henry Frellsen, which was 
made on the fifth of December, 1869; nineteen hundred and ninety- 
two (1,992) acres of land, sold for six hundred and sixty-four dollars 
and twenty-seven cents ($664.27). I would ask vou to please ex- 
amine that copy of the deed and say whether that was valuable 
property, what it sold for, and what was the price? Were those lands 

valuable lands and considered of great value before the war? 
421 A. Yes, sir; the Jands were considered valuable before the 

war. It sold for that price, as mentioned in ihe deed. I was 
Mr. Frellsen’s attorney in the matter. 

Q. Have you not any recollection of attending that sale of your 
client's ? - 

A. I don’t know; I may have done so, as I stated before; after 
such a long length of time it is impossible for me to remember 
everything that was done. I was the attorney, and I don't 
remember positively whether I was present at the sale or not. All 
I can say is I was the attorney of Mr. Frellsen and conducted the 
proceedings. 

Q. Did you not purchase it for your client at the price set out? 

A. I know it was knocked down to Mr. Frellsen at that price. 
Now, whether I was present or not I don’t remember. I presume I 
was, though the time is too long back for me to remember whether 
I attended the sale or not. 


Counsel for defendant offers in evidence document marked Ex- 
hibit “ J.” 

Counsel for complainant objects on the ground of irrelevancy. 

Q. Judge Montgomery, here are two deeds purporting to have been 
made by George A. Sheridan, sheriff, to F. M. Goodrich. One pur- 
ports to have been made on the fifth of September, 1868, and the 
other one purports to have been made on the nineteenth of Decem- 

ber, 1869, being two shares of a plantation occupied by George 
422 Foster at the present time, known as the Pecan Grove plan- 
tation. I will ask you to examine these deeds and say if thev 
don’t refer to the lands owned by George Foster at the present time. 

A. Yes, sir; they refer to the Jonathan Morgan property, which 
is now owned by George Foster. 

Q. Were they valuable properties before the war? 
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A. Yes, sir. . 
Q. Were they as valuable as the Raleigh plantation or any other 
land ? 


A. Yes, sir; as valuable as any land in the neighborhood. 


Counsel for defendant offers in evidence documents marked Ex- se 
hibit- “ K” and “ L,” to which counsel for complainant objects on the 
ground of irrelevancy. 


(Q. You have stated, Judge Montgomery, vou were a succession 
creditor of the succession of James Raley? 

A. Yes, sir; [ was. 

@. The amount of that debt was about how much ? 

A. It was six thousand ($6,000) dollars; perhaps a little over; I 
have not iooked at the judgment lately. 

Q. Please examine the document I hand you and see whether that 
is the account which was homologated and whici: 1s part of the mort- 
uary papers in the succession of James Raley. 

A. Yes, sir: that is a fact. 
425 Q. Does this account evidence your judgment against the 
succession of James Raley as a succession creditor ? 

A. Well, yes, sir; it does; it is a statement of my Judgment 
against the estate of Raley. It contains a statement of my Judg- 
ment against the estate of Raley. 

Q. When that judgment was rendered who represented the com- 
plainants, the parties on the other side, when you got your judg- 
ment? 

A. Mr. Goodrich was the attorney. 

Q. Who was the curator ad hoc? 

A. Mr. Goodrich was the lawyer of the estate of Raley. I think 
De. France was curator ad hoc (after looking at documents referred 
to witness states that); C. A. De France was curator ad hoc. I refer 
you to the proceedings. 

Q. He was appointed curator ad hoc. 

A. Yes, sir. 

Q. To represent whom ? 

A. To represent the estate of Raley. 

Q. Did I understand you to say that you had contradictorily a 
judgment against the estate, against the heirs of Raley, for six 
thousand dollars ($6,000) ? 

A. Yes, sir. 

Q. When was that judgment rendered ? bd 

A. I have forgotten ; it was rendered when this account was filed. 

Q. When was that account homologated ? 

A. The homologation shows it was done the sixth of April, 1867. 

I did not remember exactly whether it was in 66 or 7. 


424 Counsel for defendant offers in evidence document marked 
Exhibit “ M,” to which counsel for complainant objects on 
ground of irrelevancy. 


Q. Iwill ask vou whether Frederick W. Boyd, dative executor, q 
ever paid that debt to vou ? 
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A. No, sir; he never paid the debt. 

Q. Was that a subsisting judgment, when the Raleigh plantation 
was sold? 

A. Yes, sir; I waited for Mr. Boyd for some considerable time for 
my judgment—to pay that judgment; but as he had gone off out of 
the State, I determined to enforce my claim. 

Q. What do you think of Frederick W. Boyd as dative executor ; 
what is your opinion ? 

A. That is a hard question. I don’t want to attack Mr. Boyd’s 
character or reputation, or to give my Gpinion of his character. 

Q. Besides your having a preferred claim of six thousand dollars 
($6,000), did you or not represent a great many creditors of the suc- 
cession of James Raley ? 

A. I had a large number of claims in my possession against the 
estate of James Raley. 

Q. Have you any idea of the aggregate amount of the debts you 
held for collection against the succession ? 

A. It might have been sixty or seventy or eighty thousand dol- 
lars ($60,000 or $70,000 or $80,000). 

Q. Did you ever try to collect these claims from Frederick W. 

Boyd, dative executor, or did you ever use legal means to 
125 compel him to settle these claims that you had in your hands 
for collection as well as your own ? 

A. I could not see him and I got an order of court for Mr. Boyd 
to sell the property, and he went — of the State without trying to 
enforce the order of court. There was nothing further done, or could 
be done, until Mr. Egelly or some — else was appointed adminis- 
trator. 3 

Q. I will ask you whether Frederick W. Boyd ever paid any of 
these debts? 

A. No, sir; he never paid any of them, to my knowledge; he 
never did. 

Q. Did he avoid payment of the debts in every manner possible ? 

A. I can only say he went off out of the State; abandoned the 
estate and the administration ; that is the only evasion that I re- 
member or think of. 

Q. Did he ever file an account? 

A. No, sir; he never filed any account; if he did the records will 
show it. 

Q. Did the creditors ever take a rule upon him to make him file 
his account ? 

A. I expect some of the creditors did; I am not sure that they 
did ; I think some of the creditors took a rule on him, but I don’t 
remember who they are. If anything of that sort was done the 
records will show who they were. 

Q. Do you remember whether Frederick W. Boyd, dative execu- 
tor, ever made any scttlement or pursue- any legitimate course in 

winding up the succession of James Raley ? 
426 A. I can only say he never filed any account; he never 
paid any debts of the estate; didn’t do anything in regard to 
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the estate, but I don’t care to testify to what he did legitimately or 
illegitimately ; that is an opinion. 

Q. I will ask you what became of the large number of mules and 
wagons attached to the Raleigh plantation ? 

A. I don’t know what became of them; I only know that Dr. 
Carson brought them back from Texas—that is, Dr. Carson’s widow, 
or rather the overseers did it; they brought them back to the plan- 
tation after the war. 

Q. Did Frederick W. Boyd, dative executor, ever cause a sale of 
the perishable property of this succession ? 

A. He never did; he never caused any sale to be made of that 
kind. : 

Q. Did Frederick W. Bovd, dative executor, use the mules, wagons, 
and other personal property of the successien of James Raley in his 
cotton-planting experiment on the Raleigh plantation in 1866? 

A. He had the mules; he had all the personal property that was 
brought back from Texas; used it there in planting. 

Q. Did he and Pittman cultivate the Raleigh plantation in 1866, 
or attempt to do it? 

A. Yes, sir. 

Q. What was the result of their experiment ? 

A. I don’t think it was verv successful. 

Q. Was it disastrous ? 
427 A. I think it was; I think they made a terrible failure, as 
everybody else did. 

Q. Did Pittman and Boyd lose money in the enterprise ? 

A. I don’t know how much money they lost; I know I did in 
1866, and everybody else did, without exception. 

Q. When he broke up and ran away—Frederick W. Boyd, dative 
executor—did he dispose of this property to his own benefit, or did 
he ‘rccount to his successor, Charles R. Egelly, for the mules and 
wagons and other personal property belonging to the succession of 
James Raley ? 

A. I don’t know whether he disposed of it to his own benefit or 
not; I know he did not turn it over to Mr. Egelly. 

Q. Did it come into the possession of Charles R. Egelly ? 

A. No, sir; it did not. 

Q. Was it upon the inventory of Egelly ? 

A. No, sir; it was not. 

. Was this personal property missing after Boyd had absconded 
from the State? 

A. It was; at the time the inventory was taken there was no per- 
sonal property on the plantation at all. 

Q. You mean the inventory that was taken prior to the appoint- 
ment of Egelly as administrator ? 

A. Yes, sir; the third inventory I refer to. 

Q. Was it understood there was other personal property besides 
the mules that Frederick W. Boyd was trying to dispose of—that is, 
property belonging to the succession of James Raley ? 

428 A. I don't know anything about that of my own knowl- 
edge; I heard he was setting up a cotton claim at Washing- 
ton at that time, or about that time. 
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Q. What was the extent of that claim—was it a large one? 

A. Well, I don’t know as to the extent of the claim ; I understood 
it was a large one; that is all I can say. 

Q. What was that claim for? 

A. All for cotton. 

Q. Taken from the Raleigh plantation by whom ? 

A. Taken by the Federal force from the Raleigh plantation, I be- 
lieve. 

Q. Did Frederick W. Boyd, dative executor, ever account fora 
large amount of money he drew from the United States Government 
as dative executor of James Raley’s succession ? 

A. I don’t know of my own knowledge that he ever got the 
money ; he rendered no account of it to the probate court here. 

Q. Did he turn over to his successor, Charles R. Egelly, any of . 
the proceeds he obtained from the United States Government in the 
court of claims? 

A. He never turned over that or any other money to Mr. Chas. 
R. Egelly; all I can say is that I did not get any money from him. 

Q. Did he ever pay any of these claims which you had against 
the estate? 

A. He never did pay any of these claims. 

Q. Judge Montgomery, I have a record of a suit styled 
429 creditors against succession of James Raley, No. 5104, of the 
docket of the district court of this parish. This purports to 
be a proceeding on the part of a great number of creditors, by you, 
as their attorney, to compel a settlement of the succession of James 
Raley and to compel this delinquent executor to file his account and 
sell the property and pay debts. This proceeding and order of court 
was had on or about the twenty-ninth of August, 1866. I would ask 
you to look at those papers, and ask you whether you were the attor- 
ney that instituted those proceedings in behalf of the creditors 
named in the petition ? 

A. I was the attorney there representing those creditors ? 

Q. I will ask you whether all of these creditors whose names are 
set down in that petition were not bona fide creditors of the suc- 
cession of James ley, and whether they have ever been paid, to 
vour knowledge? 

A. They were bona fide creditors, and I am satisfied that none of 
them has ever been paid except G. Malin Davis. 

Q. Will you explain how he obtained that payment ? 

A. Well, he instructed me to have the property sold and bid the 
amount of his debt for the “ Carondelet ” plantation. I presume he 
himself had some sort of arrangement with some of them that he 
should bid his debt and take that property ; that was in 1866. 

Q. Was the Carondelet plantation sold under those pro- 
430 ceedings in this suit? 
A. Yes, sir. 

Q. What did that plantation sell for? 

A. It sold under Mr. Davis’ judgment. I see it is put down in 
the deed at forty-five thousand two hundred and forty dollars 


($45,240). 
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Q. I will ask you whether that money was paid up in cash, or 
how was it paid? 

A. Well, Mr. Davis bought the property as a creditor for the 
amount of his bid. 

Q. Was that really an auction sale of the property or was it an 
arrangement by which he merely retook the property ? 

A. My belief at the time was—he instructed me to buy it—my 
impression at the time was that there was some sort of an agreement 
by which he was to take the property for the debt. 

Q. And the property was bid in for the amount of his debi? 

A. Yes, sir. 

Q. Did you regard that as the cash value of the property at the 
time or simply as a bid made in settlement of a transaction between 
a debtor and some one of the heirs of the Raleigh plantation, or 
something of that kind, or how ? 

A. T ean only say I don’t think if Mr. Davis wanted to buy the 
plantation that he would have given anything like that price for It ; 
he simply took it for the amount of debt. 

Q. I will ask you whether vou understood that he was to get the 

property in execution of a debt? 
431 A. Yes, sir. 
Q. Was that the cause of this large bid ? 

A. Yes, sir; that was the reasun, because he would not have in- 
structed me to buy the property at that price when he could have 
got it a heap cheaper. 

Q. He simply bought it in for the amount of the debt? 

A. Yes, sir. 

Q. I will ask you whether those other creditors whose claims are 
set out there have ever been paid by Frederick W. Boyd, dative 
executor ? 

A. I cannot say, but I don’t think they have. I know all those 
that were held by me; none of them were ever paid to me as at- 
torney. 

Q. It seems in this suit there was an order of sale of the Raleigh 
plantation as well as the Carondelet ? 

A. Yes, sir. 

Q. Do you recollect whether that was postponed at the instance 
of Mr. Boyd, in 1866, or why was the sale of the Raleigh plantation 
postponed when it had been ordered to be sold under this proceed- 
Ing mn suit No. 5104? 

A. My impression is that it was withheld for sale—the sale was 
not enforced—or was withheld forthe purpose ofallowing old, Dr. Boyd 
to make a crop. Subsequent to that, and for another reason, it was 
withheld because Dr. Bovd had gone off out of the State and there 
Was no person to represent the estate. There was no person to pro- 
ceed contradictorily with. 

Q. Why? 
452 A. Because in four or five months of the vear 1867 the 
place was entirely under water. I was close by on Mrs. Sav- 
age’s place and saw the water. $ 
Q. Then you think the delay of the sale of the Raleigh planta- 
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tion under the proceedings in judgment No. 5104 was a delay, then, 
of accommodation to Frederick W. Boyd, dative executor, and for 
the reason that for several months in 1867 the plantation was under 
water, and for the reason that Frederick W. Boyd had abandoned 
the place, and there was no one contradictorily on whem to execute 
that judgment ? 

A. I cannot say it was for the express purpose of accommodating 
Dr. Boyd, but it was for the reasons just given, in order to enable 
the Dr. to make a crop, which, of course, would furnish some means 
which would reduce the creditors’ claims. 

Q. You mean to make a crop in ’67? 

A. Yes, sir; after the sale of Carondelet place, to enable him to 
make a crop, but the overflow came on early in March and the levee 
caved off. The water remained on the ground till the middle of © 
August. I state this because for that reason Dr. Boyd could not 
make the crop in 1867. Then he left the State. We waited for him, 
thinking he would come back. wince in 1868, I determined to 
procure the appointment of some one else, seeing he had gone per- 
manently. 

Q. Had any one the control of the Raleigh plantation after Dr. 
Boyd left, in 1867, until Mr. Egelly became appointed, in 1868 ? 

A. No, sir; because the plantation was in_ possession of the 


floods. 
433 Q. The place, to all intents and purposes, then, was aban- 
doned ? 
A. Yes, sir. 


Q. Did you wait a reasonable time for Dr. Boyd to return and 
resume the duties of dative executor before you sought to destitute 
him and appoint an administrator ? 

A. Yes, sir; I waited till June or July, 1868, !efore I filed pro- 
ceedings against him. 

Q. How long had Boyd been gone before ycu sought to destitute 
him and appoint another administrator ? 

A. Well, it was over a vear. 

Q. Had he left an authorized agent or power of attorney with any 
one in the State to represent him ? 

A. No, sir; not that I know of; there is none of record. 

Q. Then the property and succession had been left by him, aban- 
doned, over twelve months when you sought to replace him by 
having another administrator appointed ? 

A. Yes, sir. 

Q. Did vou do this in behalf of the other creditors and in your 
own behalf because the property was lying out—no one to take care 
of it? 

A. I did it to secure my own debt as well as the debt of the other 
creditors, and for the purpose of collecting my debt. 

Q. Judge Montgomery, it is charged in the bill that Frederick W. 

Bovd was only temporarily absent from the estate; that one 
434 C. R. Egelly, Sparrow and Montgomery, and W. G. Wyly 
confederated and combined together with a view to defraud 
and swindle the wife of Dr. Frederick W. Boyd by transferring an 
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apparent title of the Raleigh plantation from the succession of James 
Raley to the defendant, W. G. Wyly. Is that true or false ? 

A. It is not true. There was no confederation at all; not a par- 
ticle of truth in it. The proceedings are set out by me in the usual 
mode of such proceedings. As for Dr. Boyd being temporarily ab- 
sent, I think he was permanently absent, because he has never been 
back to the State since, except to visit it on one occasion. 

Q. How long since he came back temporarily ? 

A. Eighteen months or two years ago. 

Q. I will ask vou if Frederick W. Boyd had returned within a 
reasonable time after he had left the administration of the estate, 
would you or not have proceeded to wind up the estate under your 
judgment styled creditors versus James Raley, No. 5104, above re- 
ferred to? 

A. I assuredly would have done so. 

Q. Judge Montgomery, the judgment in said suit purports to have 
been rendered by the Hon. E. D. Farrar, judge of our district court, 
on the 20th of December, 1566, and the sale of the Carondelet planta- 
tion thereunder purports to have been made on the 2nd of February, 
1867. You have mentioned reasons which caused a delay of sev- 

eral years in selling the Raleigh plantation under this judg- 
455 ment, and vou have stated that in 1868 the creditors as well 

as vourself were anxious to sell that plantation and wind u 
the estate. Do I understand yoa to say that you were unable to do 
that under this judgment because of the abandonment by the execu- 
tor, Frederick W. Bovd, in leaving the estate in 1867? 

A. Yes, sir; that is part of the reason, though there are other 
reasons which I have before mentioned. 

-Q. Please state them fully; what were the reasons that induced 
you on behaif of the creditors te take proceedings to destitute Fred- 
erick W. Boyd dative executor in July, 1568, and to provoke the ap- 
pointment of some more faithful administrator of the estate? 

A. Well, as I have already stated that several times, I think it was 
for the purpose of having the property sold to pay the debts as far as 
the proceeds would go. 

Q. Could you have sold the property under this judgment above 
referred to without having first provoked the appointment of an ad- 
ministrator or some one to represent the succession? 

A. No, sir; I could not, of course: 1 think I have already stated 
that. 

Q. Was there any fraudulent combination that was the central 
idea of destituting Frederick W. Boyd and appointing another ex- 
ecutor? Was it a disposition by legal forms merely to transfer an 

apparent title of the Raleigh plantation to W. G. Wrly, or 
456 was the effort to destitute Boyd from the administration of 

that estate in the usual mode pursued by attorneys in behalf 
of their clients to compel a settlement of a succession that had been 
opened and had been subjected to a great deal of mismanagement 
and neglect? = 

A. There was no combination, fraudulent or otherwise, in regard 
to the matter, either with W.G. Wyly or any one else. I provoked 
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the appointment of Mr. Egelly for the purpose of collecting debts 
which I had. and to collect my own, too, as far as the property would 
do it. I had no consultation with anybody at all about taking 
these proceedings or about the sale of the property. I considered it 
my duty, as attorney, to collect debts, and in doing so I took the 
necessarv legal means to do it. 

Q. What I mean to say is, Was there anything unusual in substi- 
tuting Egelly as administrator instead of dative executor Boyd, who 
had abandoned his trust. or was it done in the usual course of busi- 
ness and for the legitimate purpose of winding up the estate and set- 
tling the debts as far as you could ? 

A. I am willing to answer that question again. There was noth- 
ing unusual in it. I did what was customary for attorneys to do 
who had in view collection of claims as the means by which I could 
enforce their payment. 

Q. How was it that you came to destitute Frederick W. Boyd as 

dative executor and proceeded to open the succession by the 
437 appointment of a new administrator and to have the prop- 
erty sold and a settlement of the estate made? 

A. I waited and waited for Dr. Boyd to return back to the State. 
I was anxious to collect my own debt as well as the creditors that I 
represented, and as there was no one here attending to it and repre- 
senting the estate I proceeded to destitute him and have somebody 
else appointed who would wind up the estate. 

Q. Did you observe the property was being neglected also as one 
reason why you desired some one to take charge of it en account of 
the absence of Boyd ? 

A. Yes, sir; I have already stated that the property was aban- 
doned and neglected, and was getting in a worse condition every 
day. The levees on the front part of it were down, the banks were 
caving, and the levees were down, with no prospect of going up, and 
the taxes were accumulating all the time against the property. 
concluded that if I waited any longer it would be that much worse. 
It was getting worse every day. 

Q. Is the month of October an eligible time for the sale of cotton 
plantations in the parish of Carroll ? 

A. Well, generally it is perhaps about the best season of the year; 
October and November wouid be the best seasons of the year to sell 
property. 

Q. In this judgment here, styled creditors against the succession 
of James Raley, No. 5104, a great many creditors are set down for 

a large amount of debt, as exhibited against the succession 
438 of James Raley. Will you please say whether the succession 

of James Raley was solvent or insolvent in 1867, when Fred- 
erick W. Boyd left the State? Please explain the condition of the 
succession in this regar«’. 

A. Well, the succession J regarded as very badly insolvent at that 
time 

Q. Have you any idea of the amount of judgments you held 
against the estate of Raley in behalf of vourself and your various 
clients ? 
26—113 
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A. The recerds will show ; I can only approximate it, but { think 
it was from seventy to eighty thousand dollars ($70,000 to $80,000) ; 
I cannot tell without going to my docket to look. 

(. Then I -.nderstand you to say the succession was hopelessly 
insolvent ? 

A. Yes, -ir. 

Was it likewise sc in 1868. when the sale took place ? 
A. Yes, sir; forever and aday. 
Note.—Documert marked Exhibit “ N” filed on part of def’t. 


(. Look at that, Judge Montgomery, «nd see what it is (referring 
to document marked Exhibit “O”). 

A. It purports to be an account of the administration of the suc- 
cession of James Raley by Sterling T. Austin. . 


Counsel for defeidant offers in evidence document referred to, 
marked Exhibit “O;” to which counsel for complainant objects to 
the introduction of the document just offered on the ground of ir- 
relevancy. 


439 Q. Was the complainant, Mrs. Mary E. R. Boyd, ever recog- 

nized by the probate court for the parish of East Carroll as 
heir or legatee, or was there an order of court made to put her in 
possession of the Raleigh plantation or of any property of the suc- 
cession of James Raley pursuant to articles Nos. 1012 and 1617 of 
the revised code of Louisiana? 

A. No. 

Q. Was the court refer-ed — the court seized of jurisdiction of the 
succession of James Raley and of the Raleigh plantation ? 

A. Yes, sir; undoubtedly. 

Q. Judge Montgomery, I will ask you to explain in a few words 
the financial and political condition of the country in 1868, when 
the sale in question was made. 

A. The financial and _ political condition of the country was very 
bad, and the prospect for the future we regarded as very gloomy. 
There was no money In the country, and ain’t yet; property was 
depreciated very much ; there seemed to be no desire to own or buy 
property at any price. There were very few private sales taking 
place, and the auction price of property was little or nothing ; people 
would not buy it for the reason that property was depreciated so. 
There was no money in the country ; property was bringing more 
at private sale, but there were very few of those; auction prices were 

very much less. The levees were down and no prospeet 
440 of their going up. Owing to the condition of things in the 

parish the people had no confidence in the colored labor ; 
people were particularly despondent ; their efforts to make crops in 
1866 and 77 did not even return the expenses of making them ; the 
people were pretty much discouraged about making any crop ; many 
of the largest landholders here regarded property as almost worth- 
less. This proceeded from the causes mentioned and from the un- 
certain future as to the politics of the country. Every one regarded 
that Grant would be elected beyond any doubt, and that he would 
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inaugurate a perfect Africuaization of chc< country in conju-ction 
with the carpet-baggers in New Orleans. Those were the things, of 
course, that influenced the minds of everybody ; that was the general 
bele:f among the people at that time. 

Q. Do you refer to the time of the sale, Oct. 20t.., 1368 ? 

A. I refer to the whole of the year 1868S. 

Q. Did the October elections of Indiana and Ohio seem to fore- 
shadow the certainty of the election of Gen. Grant in 1868? 

A. I don’t remember what those «lections foreshadowed at this 
length of time, but the people believed the election of Grant certain ; 
nobody thought Seymour and Blair would be elected. 

Q. What effect upon the price of real property did the in- 
441 auguration of the Warmoth government have in 1868? 

A. Well, it had a very disastrous effect; the very first 
thing he did was to go to work and spend our money lavishly. 

Q. Did the want of confidence in the existing Government and 
the financial distress of the country in Oct., 1868, brake down the 
price of property at forced sales to almost nominal prices? 

A. Together with the other causes I have mentioned, it did. 

Q. In your experience has there been periods of great fluctua- 
tions in the value of plantations on the Mississippi river? If so, illus- 
trate the idea. 

A. Well, there allways has been fluctuation in the value of prop- 
erty, and it continues to be so now; this is caused by the condition 
of the levees and the making of good or bad crops and the scarcity 
of an abundance of money. 

Q. As an illustration, take the Salem plantation, adjoining the 
Raleigh plantation; what fluctuations do you remember to have 
occurred in the history of that plantation in the last ten (10) years? 

A. It has encountered a great many fluctuations; it rented in 
1866 for twenty-five dollars ($25.00) an acre; it was afterwards re- 
sold, I think in 1867 or 1868, for about six thousand dollars ($6,000)— 

a good deal less than it leased for; afterwards the levee broke ; 
442 in its present condition I don’t think itis worth hardly a cent ; 

I would not have it as a gift; I would not pay the expenses 
of putting it in condition. 

Q. I understand you to say that there has been a great overflow 
in that neighborhood this vear ? 

A. Yes, sir. 

Q. What effect did that produce upon the auction price of the 
Salem (planiation) property ? 

A. It reduced it down to a mere nominal value; it would hardly 
sell for anything at auction. 

Q. What do you think that plantation would command if put 
upon the market to-day at ar auction sale? 

A_ Which plantation ? 

Q. The Salem plantation. 

A. Unless it was bid in by some one interested .n the property, 
I don’t believe it would bring a dollar and a quarter ($1.25) an acre 
in its present condition. 
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Q. Well, take the “TIlawara” plantation immediately above ; 
what is the value of that place ? 

A. The same remarks are appiicable to that place- 

Q. Well, take the “ Airley” plantation ; what do you think the 
Airley plantation would command upon the market at a forced 
sale? 

A. Nothing more than a mere nominal price. 

Q. Why do you say that? 

A. Because it was overflowed, and there are thousands of logs 

upon it; fences torn down ; the bank is caved right up to the 
443 dwelling-house; everything has to be moved back; most 
everything has to be rebuilt. 

Q. Could any of the plantations in that neighborhood when the 
water was rushing broadcast over them in the month of April last 
if put upon the market have commanded as much as five dollars 
($5.00) an acre? 

A. I don’t think they would. I am satisfied the places if to-day 
put upon the market would not bring five dollars ($5.00) an acre. 

Q. What effect does an overflow have upon plantations on the 
bank of the Mississippi river? 

A. It has a very damaging effect. It fills up the ditches, covers 
the ground with logs, and in many cases washes away the houses. 
I have seen houses with four (4) or five (5) feet of sediment in them. 
An overflow deposits sand and coca grass all over a plantation. 

Q. What would you consider the change produced on a planta- 
tion improved like the Raleigh plantation—as to its value I mean? 

A. The change as to its value would be just as I have mentioned 
with réference to these other places. 

Q. Then, I understand you to say that a plantation that 1s over- 
flowed, washed, etc., Is so much damaged as to be almost strip-ed of 

ite chetf value, and is in a condition to compel its owner to 
444 make large investments to re-establish its value and to put it 
in a state to be cult!vated ? 

A. That is in a great measure true. 

Q. Take the “Out Post” plantation. 

A. I took :t onee. 

Q. As an illastration of the fluctuations of the values of lands on 
the Mississippi river according to the circumstances prevailing at 
any definite time, I will ask you, Judge Montgomery, about the sale 
of the Cunningham plantation vesterday by you as attorney of the 
succession, What was the condition of that property, and what did it 
sell for per acre vesterday at that sale? 

A. Well, it sold for twelve dollars and a half ($12.50) an acre. 

Q. Was it a fair open sale ? 

A. Yes; of course it was as fair as any in the world. 

2. Where was the land situated? 

. On the Mississippi river. 

. How far from Lake Providence ? . 
. About six (6) or seven (7) miles. 

. Below here? 

. Yes, sir. 


Peo eo 


——re ee ant a, ee gat at = a I i et Spe a a Re ig Me Rie age OR ARE fat se 


MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 205 


Q. Was that plantation overflowed this year? 

A. No; it was not overflowed this year. 

Q. Is there a crop growing on the place this year? 

A. Yes, sir. 

Q. With regard to the relative quality of open improved land in 
the tract, is that as favorably situated as these other places ? 

A. Yes, sir; I believe it is. 
445 Q. What improvements on that place, as well as you can 
remember ? 

A. Well, there is a tolerably good house, gin, and quarters. 

Q. Steam gin? 

A. Yes, sir. 

Q. Did the place seem to be in pretty goce fix ? 

A. Yes, sir; tolerably good. 

Q. What proportion of the land was open and what proportion 
laying out? 

A. Pretty near all open. 

Q. Isn’t it now pretty nearly all cultivated ? 

A. Yes,sir; pretty nearly all cultivated. I believe there is about 
thirty (50) acres that are not in cultivation. Iam just guessing at 

that. 
~ Q I will ask you whether that is as good a plantation as the 
“ Raleigh ” or any other plantation ? 

A. Well, it is a good average plantation ; as good as any planta- 
tion in the parish. 

Q. Is it as good a plantation in proportion as the Raleigh plan- 
tation ? 

A. Yes, sir. 

Q. How is it in regard to overflow ; is it more favorably situated ; 
is there a good levee on the place? 

A. Oh, ves; it is a fine levee there. 

Q. How is the Raleigh plantation situated in that regard ? 

A. Well, the Raleigh levee is down very bad. 

Q. Is it caving? 

A. Yes, sir; it caves off. 
4416 Q. Judge Montgomery, this plantation has escaped the 
overflow of 1882 and is favorably situated with regard to the 
levees and all under cultivation and has but yesterday sold as low 
as twelve dollars and a half ($12.50) an acre at public auction. How 
do you account for this diminution or falling off of the value of 
such property in this parish ? 

A. Well, it has been the uncertainty of the levees and the unprofit- 
ableness of cotton planting since the war, but at this time the par- 
ticular reason is the want of cash. There is not a man in this 
parish that is hardly able to buy any property at all. I don’t beleive 
if you were to put up a place here now that would call for a cash 
payment of fifteen thousand dollars ($15,000) there is a man in this 
parish that could raise half that sum. You have no idea of the un- 
profitableness of cotton planting in this parish ; nobody makes any- 
thing planting. 

Q. You mean at the present time ? 
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A. At the present time and since the war. 
Q. Did you say this Cunningham place which was solu yesterday 
at a succession sale was a just, fair, and open sale in open market ? 
A. Of course it was; it was sold to pay the creditors, and some of 
the creditors were present and bid on the property. It certainly 
was a just, fair, and open sale. 
447 Q. Do you remember the sale of i: “California” planta- 
tion in the parish of Madison? If so, s'ate when it occurred, 
the circumstances of the sale, and who were the lawyers connected 
with it on one side and the other, if you can remember. 

A. Yey, sir; I provoked the sale. 

Q. Were you the attorney ? 

A. Yes, sir; I was one of them. 

(). Who was the other ? 

A. I provoked the sale and there was another gentleman from 
New Orleans that came there and attended the sale with me—Judge 
White. 

Q. Judge E. D. White ? 

A. Yes, sir; he came there and represented some of the creditors. 
I represented Dudley and Nelson and Louisiana Bank. I think 
Judge White represented Rochereau ; it was either that or the Graves 
place. It seems to me that Rochereau had a good large claim against 
the Williams place ; that was knocked oft to them and the California 
place to Dudley and Nelson, of the Louisiana Bank. 

Q. What price did the California place bring at the auction sale? 

A. My impression is a dollarand a quarter ($1.25) an acre or two- 
thirds of that sum; that is my remembrance. 

Q. What year did this sale occur that you refer to? 

A. AsI remember, it was in the vear 1868—in June, 186S—I think 
along there some time. I can’t remember precisely. I don’t know 

exactly. 
448 Q. Where is that plantation located ? 
A. The California plantation is in Madison. 

Q. Near what place? 

A. Right back of Omega on the river, about two miles, I think. 

Q. Was that considered a fine plantation before the war? 
A. Yes, sir; it was. I believe it sold for a very big price. In re- 
gard to the presence of Judge White I am under the impression he 
was there to attend to the interest of Rochereau & Co. against the 
place belonging to John B. Williams. We bought that in for a dol- 
lar and a quarter ($1.25) an acre. 

Q. Are you positive that Judge White had any anything to do 
with this matter? 

A. I will say this, on reflection: I rather think he came there to 
assist me in the purchase of John B. Williams’ place or the “Graves 
plaee,” and he, conjointly with me, bought in the property, I think, 
at one dollar and a quarter ($1.25) an acre. 

Q. That was the “ Graves ” place ? : 
A. Yes, sir; the Graves place. 
Q. Immediately after the purchase of the Raleigh plantation did 


= 
a. bas 


MARY E. R. BOYD, 4C., VS. WILLIAM G. WYLY ET AL. 207 


W. G. Wyly proceed to make valuable improvements on tiie place ? 
A. I have previously answered yes to that question. 


Note.—Document marked “ P” filed in evidence on the part of 
deft. 


Q. Were there good crops made in the cou..try in 1569 and 
1870? 
449 A. Yes, sir; fair, tolerably fair crops made in 1869, bat a 
better one in 1870. 

Q. In 1869, 1870, and 1871, along there, didn’t the favorable con- 
dition of things in the parish increase the value of the property very 
much ? 

A. Yes, sir; property about that time sprang up a good deai. 

Q. Do you mean improved land? 

A. Yes, sir; I mean improved plantations; wild lands were not 
worth any more then than they are now. 

Q. Do you mean that by the favorable crops of 1869 and 1870 and 
for a few years afterwards that there was a revival of the prices of 
property of lands in this parish ? 

A. Yes, sir; there was; but they have been going down since. 

Q. Why was it, having procured an order of sale in 1868, you 
failed to bid on the Raleigh plantation; buy it in for your clients— 
the creditors, your chents ? 

A. Well, I had a debt of my own to collect, and I knew if the 
property was sold my claim for upwards of six thousand dollars 
($6,000.00) would be the first. It would not have been proper to put 
myself in competition with my clients and bid on the property and 
sacrifice the other debts ; besides I did not want to buy the property 
personally at all for any price; furthermore, I was not especially 
authorized for any of my clients to bid it in for them or required to 

do so. 
450 Q. Did I understand you to say that you could not consist- 

ently bid for the property, particularly as you were one of the 
creditors; that you could not consistently bid for any particular one 
— the creditors, as their interests conflicted, and especially as you 
had no authority or had not been requested to do so, and further- 
more, as you were a preferred creditor for a large sum yourself, and 
consequently declined to bid for the property at that sale fur those 
and other reasons ? 

A. I say I have answered this question in my last answer, and I 
now repeat it. I determined just to let the property be sold in the 
usual course of business, and if anybody would buy in the property 
I would have the proceeds divided according to law. That was my 
reason for not buying up the property. 

Q. Did you have any other reason than a desire fairly to see the 
property sold and the succession of James Raley wound up? 

A. How could I have any other motive; I have already stated 
what my motive was—to sell the property in the usual way for 
whatever it might bring, and that would be divided among the cred- 
itors according to their rank. 

Q. It is alleged in the bill, Judge Montgomery, that on the 16th 
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of July, 1866, the Raleigh plantation was inventoried at fifty-five 
dollars ($55) an acre. I will ask you whether in 1868 that inventory 
was a proper estimate and valuation of that property, and 
451 whether or not a new inventory was not necessary 1n order to 
fix:a valuation upon the Raleigh plantation at that time, and 
also to determine the amount of the bond of the new administrator? 

A. I think that is the fact. 

Q. Do you believe an administrator could have given bond in the 
parish of Cerroll who would have been able to have given a bond 
predicated upon the inventory of July; 1866? 

A. I don’t think they could ; I have no idea they could have given 
bond. 

Q. The bond of Frederick W. Boyd, dative executor, was upwards 
of thirty thousand dollars ($30,000), as well as I remember, Judge 
Montgomery, and Mr. Deeson was the surety upon that bond ; was 
that a good surety; was he solvent; able to respond, if called upon 
to do so, for the amount of his bond ? 

A. I have already answered that I considered Mr. Deeson as in- 
solvent at the time. 

Q. I will ask you, Judge Montgomery, whether he was a good and 
sufficient bondsman at the time he signed the bond for Fred. W. 
Boyd, dative executor, in 1867? 

A. He was not; he was an insolvent mar after the war. 

Q. Do I understand you to say, Judge Montgomery, that Fred. W. 
Boyd was dative executor in 1866 of the property of James Raley’s 

succession without any adequate surety upon his bond ? 
452 A. I can only repeat my answer to the last question, that 
the surety was insolvent. 

Q. I will ask you, Judge Montgomery, whether, then, in 1866, 
1867, and 1868, when proceedings were taken against Fred. W. Boyd, 
dative executor, to destitute him, was there any responsibility or 
security existing in favor of of the creditors as against the bondsman, 
William Deeson ; in other words, could the creditors of the Raley 
succession have been protected against loss by the bond of F. W. 
— executer, 1866, 1867, and 1S68, the year he was desti- 
tuted ! 

A. I think the bond was worthless ; therefore there could have 
been no protection. There were a great many claims against Dee- 
son’s property. 

Q. Suppose, Judge Montgomery, in 1868, you had not destituted 
Fred. W. Boyd, dative executor, when and how could you ever have 
settled up the estate of James Raley, in view of the fact that the trust 
had been abandoned by this dative executor, who had an insolvent 
bondsman and who was himself insolvent? 

A. Well, of course there was no way to settle up the estate with- 
out provoking the appointment of another administrator. _ 

Q. Was that your motive of destituting Boyd and securing the 
appointment of Egelly. to be able to wind up the estate and settle 
with the creditors? 

A. Well, of course it was. 
453 Q. It is alleged in the bill that the motive was to transfer 
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an nee title of the Raleigh plantation to W. G. Wyly; 
that there was a —— between Wyly, Feelly: and Sparrow and 
nd accomplish the fraud. I will ask you whether that 
is true or ? 

A. It is not true at all; I had nothing to do with Wyly about 
the property. 

Q. Did W. G. Wyly have any hand or was he iu the parish pres- 
-_ re ae of this effort to destitute Boyd and appoint Charles 

? 

A. I don’t remember if he was; I rather think he was not. In 
fact, I know he was not. I know he had nothing to do with the 
"Q. Did | h hand i knowledge of the appraise- 

Did he have any hand in or any know of thea i 
ment that has been characterized as a vile and base apprais-ment 
by counsel for complainant? 

A. None that I know of. 

Q. Who selected the appraisers, and when? 

A. I suppose the recorder did. 

Q. Was that prior to the appointment of Chas. R. Egelly or sub- 
sequent ? 

A. It was prior to the —— of Egelly as administrator, or 
prior to his qualification, 1 mean. 

Q. Was there any confederation between Wyly, Sparrow & Mont- 

gomery, and Egelly about the selection of the a iser ? 
454 A. There was no confederation of any kind; it was done 
in the usual course of business. The commission was given 
to the recorder; he took the inventory in the usual mode. 

Q. It is alleged in the bill that the confederates, Egelly, Sparrow, 
and Montgomery and Wyly, in pursuance of their fraudulent scheme 
to effect an apparent transfer of the title to said W.G. Wyly of the 
Raleigh plantation for a mere nominal price, corruptly procured a 
false and base apprais-ment of said lands by ignorant and incompe- 
poe Soma I will ask you, Judge Montgomery, if that is true 
or false? 

A. It is not true; the apprais-ment was left entirely to the re- 
= as is always the case; the appointment was made in the 
usual way. 

Q. It is all in the bill that this false and base ———- t 
was made at on of Floyd, remote from the river, by ignorant 
and incompetent appraiser. I will ask you, Judge Montgomery, 
where the town of Floyd is? 

A. The town of Floyd is on the bank of Bayou Macon, in the 
parish of West Carroll. 

Q. Was it the county site of the parish of Carroll, and in what 
part of the parish was jt situated? 

A. It was the parish site of Carroll parish, situated about the mid- 
dle of the parish. 

Q. Is it customary and usual in the practice of law in this pari 
for the recorder of the parish to appoint the appraiser and take the 
inventory, and isn’t — the almost universal custom for the 


27—113 


210 MARY E. R. BOYD, &C., VS. © (LLIAM G. WYLY ET AL. 


455 gentlemen to examine place himself—go with the appraisers 
himself? : 

A. It is customary for members of the bar to let the recorder 
make the appointment of appraisers, but when there is a large 
amount of personal property to be appraised, which requires inspec- 
tion by the appraisers, why, then the recorder generally went to the 
plantation to take it with them. 

Q. How were the slaves appraised before the war; was it custom- 
ary to appraise them on the premises or at the court-house—the 
slaves and mules? 

A. They were generally appraised on the plantation ; when there 
were slaves attached to the plantation they were generally appraised 
on the plantation. 

Q. But overflowed lands like the Raleigh plantation in 1868 were 
usually appraised at the recorder’s office in the parish, were they 
not? 

A. Well, I believe they were generally. 

Q. It is alleged in the bill that upon the pretext that the sale was 
necessary to pay debts said confederates obtained an order of sale of 
said plantation, pretending that said debts amounted to forty-six 
thousand dollars ($46,000), one of the alleged debts being six thou- 

sand dollars ($6,000), due Sparrow & Montgomery, attorneys of the 
estate. Is that true or false? That is the charge—that there was 

a mere pretext and the in-uendo that these were not bona fide 
456 debts. Is that statement true or false? 

; A. No, sir; that is not true; the debts were all genuine 
boni fida debts, every one of them. 

Q. I will ask vou whether or not there was any pretext or any- 
thing of that kind—were they all actual debts existing at that time? 

A. They were existing debts at the time. 

Q. Judge Montgomery, it is alleged in the bill that in pursuance 
of said fraudulent scheme said confederates obtained an order on the 
17th of September, 1868, for the sale of said plantation for cash ; that 
after several days’ advertisement in an obscure paper, covertly and 
without the knowledge of your oratrix or her husband, said _planta- 
tion was on the 20th of October, 1868, fraudulently adjudicated to 
W. G. Wyly for twenty-five hundred and thirty-three dollars and five 
cents ($2,533.05). Is the insinuation contained in that allegation 
true or false ? 

A. The allegation in that petition is entirely a mistake; as re- 
spects the advertisements, the property was duly advertised in the 
regular parish paper the number of times required by law, and more, 
I think ; and the property was adjudicated to W.G. Wyly without 
anv combination at all with him or anybody else. If anybody else 
had bid more than Wyly did he would have got it. 

Q. I will ask you, Judge Montgomery, whether there was any 
eB confederation in this whole business as charged in this 

ill 2 
457 A. There was not nothing of the kind. 
Q. Was it an open sale at public market, at a public place— 
the door of the court-house : 
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A. Yes, sir. : | 
Q. Was everything conducted fairly and honorably at that sale? 
A. Yes, sir; it was. Everything was done fairly. As I stated 
before, everything was open for anybody to bid that wanted to do so. 
Mr. Craig came there afterwards—after the sale was over—if he had 
come there before he would have had a chance to bid in the prop- 
ert yee had ee to ~ SO. = A adjudi- 
ad you any knowledge at the time the property was adjudi- 
cated that Mr. Craig desired to buy the property, or that he had 
the ready cash and was prepared to bid at the sale? F 
A. I cannot say that ft, did. I did not know it until after he came 
there. I did not know anything about that, because if I had I . 
would have delayed the sale until the last moment—until 4 o'clock: 
Q. Judge Montgomery, was the sale of the Raleigh plantation by. 
Mr. Egelly, administrator, conducted as sales usually are, and strictly 
in conformity with the law as it is understood by members of the. 
bar and people of this parish ? 
A. Well,it was conducted in the usual mode of making such sales; 
so far as I remember,! think the forms of law were observed. 
458 Q. Are you cognizant or were you cognizant of any fraud in 
this whole business, so far as you know ? 
A. There was none whatever; there was no bargain. There was 
no fraud of any kind whatever; anybody in the world had as 
fect a right to bid for the property as Judge Wyly did. e 
~s rty was cried for the usual length of time of sales of that sort. 
yly bid the value of the apprais-ment and the property was 
knocked off to him. 


Counsel for complainant, in pursuance to the agreement as to the 
time for making objection, now reserves all legal objections and ex- 
ceptions to each and every one of the foregoing interrogatories snd 
answers of witnesses now under cross-examination, and specially 
objects to the introduction of the deeds of sale offered in evidence 
by counsel for defendant. 


Redirect examination by Mr. SAUNDERS: 


Q. Judge Mon ery, how many mules and how much personal 
property did. Dr. Carson replace upon the a oe ? 

A. I have no idea; the family brought them . I don’t know 
how many there were. They brought them back from Texas with 
them after the war. 

Q. Do you know what number of mules and what amount of per- 
sonal property was on the Raleigh plantation at the time Mr. Boyd 

eft it? 7 
459 A. No, sir; I don’t know how many there were. 
Q. Can you tell how much there was at the time Mr. Egelly 
was appointed administrator ? 

A. There was nothing there; no personal property at all. 

Q Had you been upon the plantation ? 

A. I had through it twenty (20) times, since the public 
road was right through the place. 
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Q. Are you familiar with the country in that part of the parish ? 

A. Yes, sir: and have been for a good many years. 

Q. What is the distance from Airley plantation to Raleigh planta- 
tion ? 

A Three (3) miles and upwards, I think. 

Q. What is the distance from Carondelet plantation to Raleigh 


plantation ? 
A. About a mile toa mile and a half: it lies in the rear of Raleigh 


plantation. 

Q. When did the levee in front of the Raleigh plantation break 
in 1867? ; 

A. It broke in March, I think—early in the month of March ; I 
think it was in March; it might have been the first of May; my 
_ recollection is it was in March. 

Q. How much of the Raleigh plantation was overflowed that 
rear ? 

. A. Well, sir, I think every foot of it; I went over itin a skiff. I 
was out there frequently. 

460 Q. How much of Carondelet plantation was overflowed 
that year ? 

A. Nearly every foot of it. 

Q. When did the levee in front of the Raleigh plantation break 
in 1868 ? 

A. I think it was down all the time from 1867. I don’t think it 
had been put up. It was not, as-I remember. 

Q. How much of the Raleigh plantation was overflowed in 
1868 ? 

A. I don’t remember how much. 

Q. How much of “Carondelet” was overflowed in 1868 ? 

A. I don’t know how much of it was overflowed in 1868. I rec- 
ollect distinctly about 1867, because I was living there. I was 
living here in 1868. I was living on the adjoining plantation. [ 
recollect distinctly about 1867 because I was deer hunting on the 
“ Foster ” place in 1867, and went across Raleigh in a skiff. 

Q. I show you a petition filed by Mr. Charles R. Egelly on the 
17th of Sept., 1868, praying for authorization to sell the property of 
the Raleigh plantation—the property of James Raley’s succession. 
Is that petition in your handwriting ? 


The witness, after looking at the document referred to, answers : 


A. Yes, sir; that is my handwriting. 

Note.—The counsel for complainant says he will furnish certified 
copies of said petition. 
461 Q. Did you advise Mr. Egelly to file that petition ? 

A. I filed it for him. I recom-ended, or rather I asked 

him, to present the petition to the court for a sale of the property ? 

Q. Was the object of this sale to pay the creditors mentioned in 
that petition ? 

A. To pay all the creditors, and the money to be distributed ac- 
cording to their rank—according to the rank of their claims. 
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Q Ju ontgomery, did you say that cotton tations at 
forced sales in 1868 did not bring their intrinsic value ? 

A. I will say this, that they did not bring as mich as people were 
frequently selling them at private sale. 

Q. Did the fact that the levee was down at the time of the sale 
cause any diminution of the market value of plantations? 

A. O, yes; because if the levee did not go up the places would not 
be worth having. ‘ 

Q. Did you say that you bid in the Airley plantation for other 
persons and not for yourself? 

A. Yes, sir. 

2 Did you ever pay the price that is mentioned in that act of 
sale? 

A. It was settled in some way. I don’t remember whether I paid 

the actual cash or not, but it was settled in some manner. [ 


462 don’t remember now exactly how it was done. 


Q. When did you receive the claim of August Belmont for 
collection ? 

A. I don’t remember, though I received it long previous to that 
sale of the property; I had it a long time before that. 

Q. Was it put in your hands re or after the war? 

A. After the war. 

re. - a he instruct you what steps to take in order to collect this 
Cc é 

A. He never gave me any instructions at all. ; 

Q. Did he particularly request you to obtain a sale of the Raleigh 
plantation ? 

A. No; he gave me no instructions about the claim one way or 
the other. : 

Q. Did you inform him that you were applying for an order to 
have the place sold ? 

A. No; I don’t remember that I did. I did not inform the cred- 
itors when I was going to do anything of that sort; I never con- 
sulted the creditors when I intended to proceed, as to getting out 
orders of sale, and etc., of the property. I considered that part of my 
du‘y to my clients in making their collections. I never waited to 
ask a creditor whether I should get out an order of sale. 

Q. You can’t state positively, then, whether or not you informed 
Mr. Belmont that you had had Mr. Egelly appointed administrator 

and had advised him to sell Raleigh plantation ?- 
463 A. No. I know positively I never informed him about 
Mr. Egelly’s appointment. I don’t remember ever writin 
to him that the property was to be sold. I know positively I di 
not write to him about Mr. Egelly’s appointment. 
Q. When did you last correspond with Mr. Belmont about his 
claim? 

A. Well, sir, that is impossible for me to say ; it was long previous 
to the sale; it was shortly after the war closed. 

Q. Can you tell whether or not you wrote to Mr. Belmont to in- 
quire whether or not he desired to buy the Raleigh plantation ? 
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A. I don’t remember whether I did or not. , 

Q. Did you at any time receive instructions from Mr. Belmont 
not to buy in the Raleigh plantation ? 

A. No, sir. 

Q. Judge Montgomery, did you or Mr. Egelly receive any money 
paid by Judge Wyly for the Raleigh plantation in October, 1868? 

A. It was settled by Wyly in some way or other; I don’t remem- 
ber how. I don’t know how it was done; I believe he settled 
with Egelly and I credited it on the amount of my claim, after 
paying court charges. I don’t know how Wyly made the settle- 
ment. I settled with Egelly by crediting the amount on my claim. 
I suppose the records will show how it was done. Wyly may have 

settled with me personally ; I am not sure. : 
464 Q. Were you acquainted with John W. Hays? 
A. Yes, sir. 

Q. Were you acquainted with Micheal Gingery ? 

A. Yes, sir. 

Q. Where did they live? 

A. They lived over about Floyd—about the town of Floyd. Hays 
had a plantation in the country and lived on it. Gingery lived in 
the town, I believe. 

Q. Did you regard them as competent to appraise a valuable cot- 
ton plantation on the river? 

A. Well, sir, they were both of them familiar with the run of 
property. They had both lived in the parish a long time. Hays 
was a planter and had lived in the swamp himself; had his own 
property. I considered Hays a good judge of property, as good as 
anybody. Gingery was a man of good sense, a very honest map. 
He had lived here in this country for a long time. I would take 
him to be as fair an appraiser as anybody. 

Q. From whom did you acquire the “Out Post” plantation? 

A. It was put up and sold at public sale. I am not sure; it has 
been so long ago. I did not charge my memory with it, but the 
records will show exactly how I got it. 

Q. I asked you from whom you acquired it? 

A. It was at public sale. 

Q. Did you buy it for yourself or for the benefit of others ? 
465 A. I had no instruction about it. The property was put 
up and I was requested to buy it. 

Q. When you resold it did you demand any more for it than you 

id for it? 

A. I did not demand any more for it than I had paid for it. 

Q. Did you resell it to any person that had requested you to buy 
it ? 

A. I think I sold it to Dr. Bowmar, agent. 

Q. I did not ask you to whom you resold it, but whether you re- 
sold it to the parties who had requested you to buy it? 

A. No; I did not. 

Q. Was Dr. Bowmar <n agent or representative of those parties ? 
A. He was, Dr. Bowmar was, their agent. 

Q. Did you sell it to Dr. Bowmar? 


° ee _———~ ~ 2 
te = i a wget pe ae Be Si > 
= a” Mies 2 er ae ee — eS eh = 
: Ree ee ee a a ee ee ; 
—— 2 ie : Ss — a ES 
- Soe - 


MARY E. R. BOYD, 4C., V8. WILLIAM G. WYLY ET AL. 


A. Yes; I sold it to him. = 

Q. As the representative of the parties for whose benefit you 
bought it? . : 

A. I bought it — public sale and sold it back to Dr. Bowmam as 
agent of the parties he represented. 

Q. You did not buy the place for your own benefit? 

A. No, sir; I did not; I did not want it; I bought it because I 
was ——_ to buy it. 

Q. My question is, Did you not substantially resell it to the parties 
who requested you to purchase it; did you not resell it to them ? 

A. Bowmar represented one-half (}) interest in the place; it.was 
sold to them. I think they bought the bal:ncee of it; I am not sure: 
These parties owned one-half (}) interest in ‘.. I bought the other 
half and sold it to them. 

Q. Were you the attorney for the Balfour succession ? 
466 A. No, sir; I was not. I was the attorney in one suit of 
Louis Balfour, but not for the succession at. all. 

Q. Was not the purchase of the Balfour place by Louis Balfouran 
arrangement for family tonvenience ? = 

A. I know nothing in the world about it; I don’t know how that 
was done. Mr. Goodrich was the attorney for the succession. 

Q. Was three dollars ($3.00) an acre considered a fair value for 
that place when it was sold? 

A. It was a very fair sale at auction. 

Q. I asked you if three dollars ($3.00) wasa fair price per acre for 
that land ? 

A. All I can answer is, if I owned the place I would not: have 
taken three dollars ($3.00) for it, but if I was going to buy it I would 
($3.00) given three dollars ($3.00) for it—not over three dollars 

Q. Were you the attorney of the succession of Jonathan Mo ? 

A. No, sir; I was not. I may have had something to do with it, 
but I was not the attorney or adviser of the estate. _ 

Q. Do you know whether the sale of the Morgan plantation, to 
which your attention was called this morning by counsel for def’t, 
was an arrangement for family convenience? 

A. Ido not. I think it was a public sale, at which anybody had 
the right to bid that wanted to: 

Q. Do you recollect whether the levee in front of the Bass place, 

purchased by Judge Wyly in 1868, was up or down ? 
467 A. My recollection is it was down; I know it was badly 
overflowed in 1867. It broke in 1867. I don’t think it was 
put —— 1869. 

Q. You say it broke in 1867? 

A. Yes; it broke in 1867. 

Q. Was the levee in front of that place up in 1866? 

Fs I think it broke in 1866; they put it up that fall, a portion 
of it. 

Q. What was the condition of the Bass place in 1868? ) 

A. Well, there were a t many logs on it; the ditches were all 
filled up; there was sediment all over. it; no fences or 


hardly. 
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Q. Was the residence in a position of security in 1868? 

A. Yes; it remained so for some time afterwards; I remained 
there during the big overflow of 1867, which covered the whole plan- 
tation with sediment. 

Q. Has the Bass plantation been as badly overflowed as the Ra- 
leigh plantation ? 

A. Yes; I think it was worse, if anything ; it was just as bad. 

Q. Was there any sand ridges on the Bass plantation in 1868? 

A. Yes, sir; after the overflow of 1867 tl-cre were a good many 
sand ridges; the ditches were all closed. 

Q. Judge Montgomery, were you the attorney for the succession 
of James G. Carson ? 

A. Yes, sir. 

Q. When you resold the Airley plantation to whom was the price 

of it paid? 
468 A. The notes were given to me and I transfer-ed them to 


the heirs of Carson ; finally they all got into the hands of one 


of them, somehow or other. They finally got into the hands of 


. William Carson. 


Q. Did you say that the purchase of the “Airley” plantation was 
an arrangement for family convenience? 

A. There was no contract between me and the family, but I bought 
it intending afterwards to give them the benefit of my purchase. 

Q. To whom did you resell the Airlie plantation ? 

A. I sold it to T. B. Rhodes. 

Q. Was any portion of the price paid by Rhodes paid to any other 
person besides the Carson heirs ? 

A. No, sir; not a cent. 

Q. Who were the creditors of the succession of Carson ? 

A. I don’t remember them all; they did not present their claims. 
There was one creditor I know by the name of Hunt McCauley. 

Q. Was Judge Wyly one of the creditors of the succession of 
Carson ? 

A. Not that I know of; he never presented any claim against the 
succession. 

Q. Do you know whether, directly or indirectly, any portion of 
the price paid by Rhodes for the “Airley” plantation has gone to 
Judge Wyly? 

A. Not that I know of; I have not the slightest idea. 

Q. Are you sure that Judge Wyly never informed you of his 

claim, if any he had, against the succession cf James G. Carson? 
469 A. He never presented it to me—that is, I have no recollec- 
tion of his deing so. ! 

Q. Did you not apply in the succession of Carson for an order of 
sale of the “ Airley” plantation and the “ Erie” plantation ? 

A. Yes, sir; I did apply for it. 

Q. Did these plantations belong to the succession of Carson ? 

A. Yes, sir. 

4 Was there any opposition that you can recollect made to that 
sale ? 

A. None that I know of. 
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Q. Examine this paper, entitled Opposition of W. G. Wyly 4 als. 
in the succession of James G. Carson, endorsed “ filed 2ist, 
— R. J. Lowder, deputy clerk.” Do you recollect that opposi- 
tion 
A. I don’t remember anything about it; it was not forced—there 
was no opposition served on us. 
Q. Do you remember any arrangement pursuant to which the 
opposition was not insisted upon ? 
- may ood. > not; I remember this-—that the family or some 
of them t the property. . 7 
Q. Bought which property? 
A. The Airlie place; I don’t remember now who it was. 
Q. Was the sale of those two (2) plantations of the Carsons estate 
made in the face of that opposition, before it had been disposed of ? 
A. I can’t say ; I know positively it did not stop the sale. I don’t 
know whether it was served on us; I don’t remember now. 
470 Q. You don’t recollect anything about the opposition ? 
A. No, sir; I don’t remember anything about the opposi- 


tion. 

Q. Do _ recollect who were the appraisers of the “Airley” and 
“Erie” plantations when they were sold in 1868 ? 

A. I don’t remember; it seems to me old man Valentine was; I 
don’t remember; I wanted him. 

Q. Will you examine that document which was filed in the suc- 
cession of Carson and which was the inventory taken on the 18th of 
October, 1868, and say who were the appraisers (handing witness 
paper referred to)? | 


Nore.— Witness, after looking at the paper in question, answers— 


A. Micheal Gingery and John W. Hays 

Q. Will you state how Micheal Gingery signs that appraise- 
ment ? 

A. I see he has made his mark here. 

Q. Judge Montgomery, was Micheal Gingery the appraiser in the 
succession of Morgan ? 

A. I don’t remember who was the appraiser in that case. I be- 
lieve he was, though ; the proceedings will show that, if he was. 

Q. Do you remember how the inventory, in which he assisted as 
appraiser, was signed ? , 

A. I presume it was signed the same as that, though I don’t know 
(referring to the inventory in the succession of Carson). 

Q. Judge Montgomery, were you surety upon the bond given by 

Egelly when he was appointed administrator, in Sept., 1868 ? 
471 A. I presume I was if the record says so. think I 
was. 

A. Will you examine that receipt, dated “ Oct. 20th, 1868, signed 
by “Sparrow and Montgomery,” endorsed “ No. 1” on its back? Is 
that in your handwriting (handing witness the document re- 
ferred to) ? ‘ 


Norre.— Witness, after examining the document handed him, an- 
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A. That is in my handwriting. 

Q. Judge Montgomery, will you examine that receipt endorsed 
No. 5, dated April 10th, 1869, signed J. W. Montgomery, and state 
whether that is in your handwriting (banding witness receipt re- 
ferred to)? 


‘Nore.— Witness, after examining receipt handed him, answers— 


A. Yes, sir; that is my handwriting. It isa receipt from Charles 
R. Egelly, administrator. 

Q. Will you examine this receipt, dated “ Oct. 20th, 1868,” signed 
“Sparrow & Montgomery,” endorsed “ No. 3,” being a receipt from 
Charles R. Egelly, administrator of the estate of Raley, and say 
whether or not it is in your handwriting ? 


Nore.—After examining document referred to, witness answers— 


A. That is my handwriting; yes, sir. 

Q. Did August Belmont have a mortgage on the Raleigh planta- 
tion ? 

A. I believe he did have a mortgage on part of it. 
472 Q. Do you remember on what portion of the Raleigh plan- 
tation this mortgage existed ? 

A. I don’t recollect distinctly ; I think it was on four or five hun- 
dred (400 or 500) acres of it. 

Q. Judge Montgomery, when was it you instituted suit against 
Mr. Belmont? 

A. I don’t remember the precise date; if you have got the peti- 
tion you can see exactly when it was filed. 

Q. How long prior to the institution of that suit did you corespond 
with Mr. Belmont ? 

A. I don’t remember what time; I never could get any answer 
from him. I suppose it was because I did not send the letters to 
any particular address, which I did not know was necessary at that 
time. I just presume so now. If letters were sent to the general 
delivery of the New York post office they were not delivered by the 
letter-carriers unless addressed to a particular number. 

Q. Was that suit against Mr. Belmont begun by attachment 
against the property ? 

A. Yes, sir; attachment of the judgment. 

Q. Had you any conference with Judge Wyly in regard to the in- 
stitution of this suit? 

A. Not a particle ; he had nothing in the world to do with it. 

Q. Was he informed of the institution of the suit? 

A. I don’t think he was; there was no cause for me to consult 
him in regard to it. 

Q. Do you remember who was the surety on the attachment bond 
given by you in that case? 

A. I do not. 
473 Q. I now hand you the attachment bond given by you in 
the case of J. W. Montgomery against August Belmont, en- 
dorsed “ filed Oct. 19th, 1868 ;” will you be kind enough to state 
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who is the surety on that bond (handing witness bond referred 
to)? 

Nore.— Witness, after examining the bond, answers— _ 

A. I see Wyly is the surety on that bond. 

Q. Is that in the handwriting of W. G. Wyly ” 

A. Yes, sir; it is, but Wyl d nothing to dv with the suit, ex- 
cept signing this bond. I will qualify my answer in that way. 

Nore.— Witness, on being shown the bond referred to, states he 


was mistaken in saying Wy —— nothing to do with the suit of J. 


W. Montgomery vs. August Belmont. 


Q. Will you examine this paper which is endorsed “ subrogation, 
filed Nov. 10th, 1870,” in the suit of J. W. Montgomery against Au- 
gust Belmont, No. 5735, and state if that paper is the evidence of the 
— that judgment that vou spoke of yesterday by you to Judge 

yly? 

A. Yes, sir; I made that sale to him. We made a verbal sale be- 
fore I executed this. . 

Q. Is that your handwriting (handing witness paper referred to)? 

Nore.— Witness, after looking at the paper handed him, answers— 


A. Yes, sir; that is my handwriting—the whole of it. We had 
agreed verbally upon the price to be paid. 


474 Counsel for complainant offers in evidence certified copy of 
the transcript in suit styled J. W. Montgomery against Au- 
gust Belmont, No. 5735 of the docket of the district court, parish of 
Carroll, petition in said suit having been filed Oct. 19th, 1868. 
Filed and marked Exhibit “Q.” 
Counsel for def’t objects to the introduction of said document on 
the ground of irrelevancy. ; 


Q. You say that you and Judge Wyly had a verbal agreement 
before that judgment was sold ? 

A. Yes, sir; before it was signed we had a verbal agreement. I 
had a verbal agreement to sell him that judgment ; the verbal agree- 
was afterwards executed and the property sold. 

Q. When was that previous ve agreement entered into ? 

A. — day previous or maybe the same day ; perhaps on the 
same day. 

Q J oles Montgomery, why was it that you did not cause the cot- 
ton claims to be inventoried for the benefit of the creditors you rep- 
resented when Mr. Egelly was appointed administrator? 

Q. I did not know the amount of the cotton claimed; they had 
never been rted to me. I did not know of any cotton or I would 

cutalaly have done it; I certainly have put itdown. I did 
475 _ not think it was an honest claim and I don’t think so yet. 
Q. When did you first hear of that cotton claim ? 

A. Shortly after the war closed many people were going through 
the country gathering up evidence. Dr. Bowmar was ing up 
evidence for a great many people. All of these cotton claims were 
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instituted shortly after the war; 1867 and 1868 was the particular 
time when they were urging cotton claims. I will state further- 
more that I heard they (the Boyds) were getting up a cotton claim. 
I did not believe they had any and I don’t believe it now; I believe 
their cotton was all burnt up. 

Q. What is the situation of the Carondelet plantation with refer- 
ence to the Raleigh plantation ? 

A. It is about a mile or a mile and a half back of it. 

Q. By back of it do you mean nearer into the swamp? 

A. Yes, sir. 

Question. That is, going directly from the river it would be neces- 
sary to cross the Raleigh plantation to get to Carondelet ? 

A. Yes, sir; though if you went directly back from the river you 
would never touch Carondelet—that is, going directly back from 
Raleigh. 

Q. Carondelet does not touch Raleigh, then? 

A. No, sir; it does not; maybe a section of it does; I don’t know 

positively. 
476 Q. Is the land on the Carondelet place of equal quality - 
with that of the lands of Raleigh plantation? 

A. Well, yes, sir; some of them are, and some are not so good. 

Q. Is there any timber on the Carondelet plantation ? 

A. Very fine timber; about three hundred and fifty (350) acres of 
cypress timber. 

Q. What is the average price per acre of cypress timber lands? 

A. Well, there is no average price to the lands. 

i Q. “4 Carondelet plantation as liable to overflow as Raleigh plan- 
tion ? 

A. Oh, yes; if it overflows Raleigh it overflows Carondelet plan- 
tation. 

Q. You stated yesterday that you were the owner of Carondelet 
plantation ? 

A. Yes, sir. 

Q. From whom and when did you acquire it, and how much did 
you pay for it? How much per acre did you pay for it? 

A. Well, I think it was in 1870, some time, I bought it. I bought 
a good deal of property in this parish at that time. I don’t remem- 
ber the particular time or price I paid for it. 


Counsel for complainant offers in evidence certified copy of deed 
of sale of the Carondelet plantation from G. Malen Davis to J. W. 
Montgomery ; also certified copy of mo of Carondelet 
477 plantation by J. W. Montgomery to G. Malen Davis, said 
deed of sale being of date August 15th, 1870, and said act of 
ee being of date December 6th, 1870, filed and marked Ex- 
1D] CT} 29 
Counsel for def’t specially objects to the introduction of the docu- 
ments referred to and offered in evidence by counsel for complain- 
ant on the ground of irrelevency and also that they are not respons- 
ive to any of the issues now pending in this case. 


Q. Judge Montgomery, was the cotton crop in this parish in 1866 
a good one or a bad one? 
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The Wrrness: In 18667 
Mr. Saunpers: Yes, sir. 
A. It was almost a total failure. 

Q. How was the of 1867 ? 

A. It was just as ; worse, if anything. 

Q. How was the crop here in 1868? 

A. The crop in 1868 was better. There were no crops in 1866 
and 1867. 

Q. How was the crop here in 1869? 

A. We had a good crop here; better than in 1866 and 1867. 

Q. Was it as good as the one in 1868? 

A. Yes, sir; as good; maybe a little better. There was an in- 
crease; it then began to get better. 

Q. Did you say in your cross-examination that property began to 

greatly depreciate in 1868? 
478 A. In 1867 and 1868 and even it continued to do so-up to 
1869. There was no demand for property in 1867 & ’8. 

Q. When did property begin to appreciate sensibly ? 

A. It began to appreciate somewhat in the fall of 1869. After that 
the crops and value of land began to get a little better, in 1870 and 
1871, and property began to appreciate a great deal more in 1872 
and 1873; it began to appreciate in those years. In 1874 it began 
to drop again. 

Q. How much did you buy the “ Airlie” plantation for? 

A. I think, perhaps, it was about two dollars and a half ($2.50) or 
three dollars ($3.00) an acre. 

Q. How much did you sell it for? 

A. I sold it for a good large sum. 

Q. Do you recollect how much ? 

A. I do not; the money was not given tome. I don’t recollect 
the price, though, of course, the deed will show. 

Q. When did you buy “ Airley ” plantation ? 

A. I can’t tell any further then that the deed will show. 

Q. Was it ata probate sale made in the succession of James G. 
Carson ? 

A. Yes, sir; that was the time I bought it. 

Q. How long did you hold it before selling it? 

A. I don’t remember. - 

Q. About how long? 

A. I can’t begin to say how long; the deeds will show you. 

Q. It appears by the returns of the sheriff made in the suc- 
479 cession of , ames G. Carson that that property was sold on the 
5th of Dec., 1868. Do you recollect whether you held it as 

much as one year? : 

A. I don’t know; I held it until I made the deed to Mr. Rhodes. 

Q. To Rhodes? 

A. Yes, sir. 

Q. The deed to Rhodes shows that you sold it to him on the 3lst 
of March, 1869? 3 

.A. Yes, sir; that is when I sold it to him. 
Q. You sold it to Rhodes at that time? 
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A. Yes, sir; I sold it to Rhodes for a large sum on considerable 
time, as he said he could make the payments. He had been a 
captain in the Federal army during the war. He and another man 
by the name of Sweet had great control over the colored people, 
and could command any amount of labor they wanted ; that was 


- one reason why I sold it to him; he said he could pay it out of the 


crops ; I was satisfied he could, and sold him the place. 

Q. Judge Montgomery, do you know anything about the suit of 
Mrs. Narcissa Patton against Mrs. J. B. Williams? 

A. I have no distinct recollection about it, I know there was such 
a suit. 

Q. Were vou counsel for either side in that suit ? 

A. I don’t remember; if I was the papers will show. . 
480 Q. What was the relation existing between Mrs. Patton and 
the defendant Williams? : 

The WiTNEss: Between Mrs. Patton and Williams ? 

Mr. SAUNDERS: Yes, sir. 

A. She was nis mother-in-law. 

Q. Do you know whether the sale made in that suit was for family 
convenience or not? 

A. I do not; I don’t remember; I don’t think it had any connec- 
tion with that suit all; if it had the papers will show. 


Counsel for def’t reserves the same objection to the admissibility 
and competency of the testimony of this witness. 
Reserving these objections, counsel propounds the following: 


Recross-examination by counsel for def’t: 


Q. I will ask you, Judge Montgomery, whether when you obtained 
the signature of W. G. Wyly on the attachment bond in the suit 
of J. W. Montgomery against August Belmont, Oct. 19th, 1868, 
whether you explained to him anything about the Belmont matter 
or whether you communicated to him that the defendant Belmont 
had a mortgage upon the “ Raleigh,” or did you explain anything 
more to him than to ask him to sign your bond? 

A. I did not, to my recollection ; I did not think it was at all nec- 
essary ; I simply asked Judge Wyly to go on the bond as I would 
any other member of the bar I might have met who lived in town: 
I asked him just as I would have asked anybody else to go upon 


the bond. 
481 Q. Did you — to him anything about the suit of Bel- 
mont against Raley? 


A. No, sir; I did not; I did nothing further than what I have 
stated ; I simply asked him to-go upon my bond, which he did. 

Q. Did you explain any further to him than appears upon the 
face of the papers? 

A. No, sir. 

Q. Was there any special motive or reason existing between W. 
G. Wyly and yourself why he should have been preferred to any 
other member of the bar? : 

A. No, sir; there was not. 
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Q. Was the signing of the bond by W. G. Wyly done in reference 
to any future litigation, or was any object to be accomplished by 
him in so doing, or was the procuring of his signature a mere mat- 
ter of friendship without any motive on his part? . 

A. There was no special design about it one way or the other. I 
simply called upon Judge Wyly to sign as I would have called upon 
any other person ~~ that I knew. Wyly had nothing to do 
with the case. He had nothing in God’s world to do with.it. I 
simply asked him, I say, as I would have asked any other member 
of the bar who happened to be present. r 

Q. You simply called upon him to sign the bond as security for 
yourself? : 

A. Yes, sir. 

Q. Without any conference or understanding at all with reference 

to the object of the suit or any of the proceedings ? 
482 A. Yes, sir; I think so. 


Tomas B. RHopEs sworn and examined on behalf of complainant. 


Direct examination by Mr. SaunDERs: 


Q. Mr. Rhodes, what is your age, your present residence, and how 
long have you resided in this parish? ‘ 

A. I am thirty-eight (38) years of age; I reside in East Carroll 
parish ; I have resided in this parish since 1866—sixteen (16) years. 

Q. What has been your occupation since you have been in this 
parish ? 

A. I have been planting—cotton planter—farmer. 

Q. On what plantation did you first plant cotton ? | 

A. I was in 1866 on the “Out Post” plantation ; 1866 and 1867 
on the Illawara plantation ; since then on the “Airley ” plantation. 

Q. Were you renting cotton lands in 1867 and 1868? 

A. No, sir; I was not renting at all; I was manager on the place 
at that time; I was employed up till 1869. 

Q. Do you own the “Airlie” plantation ? 

A. Yes, sir. | 

Q. When did you acquire it? 

A. I bought it in 1869. 

Q. What did you pay for it? : 

A. Forty-seven thousand dollars ($47,000) was the purchase price. 

Q. How many acres are there in the “Airlie” plantation? 
483 A. At the time I purchased it, about eleven hundred 
(1,100) acres. : 

Q. Are you acquainted with the “ Raleigh” plantation, now oc 
cupied by Judge Wyly? 

A. Yes, sir. 

Q. What is the quality of the land on that plantation ? 

A. Very good indeed. ; 

Q. Are the lands on the “ Raleigh” plantation inferior to the 
lands of the Airlie plantation ? | 
A. No, sir. 
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Q. What was the usual rental per acre obtained in this parish in 
the year 1868 for cotton lands? | 

A. I don’t know; my recollection is that the lands were worked 
on the one-quarter (}) system ; there was very little rented in 1868, 

» but I think, as a general thing, they were worked for one-quarter 
(+) of the crop; that is my recollection. 

Q. What was the value of cotton lands per acre in this parish in 
1868 ? 

_A. That depends—do you mean for cash ; sold at a cash sale, or 
how? 

Q. What was considered to be the value of cotton lands on the 
Mississippi river in this parish? Suppose, for example, you had 
been appointed appraiser in « probate proceeding to value the lands 
of the Raleigh plantation, at what sum per acre would you have 

valued them in 1868? 
484 A. I don’t thiuk I would have valued them at less than 
ten or fifteen dollars ($10 or $15) an acre. 7 

Q. Mr. Rhodes, were you acquainted with Micheal Gingery, o 
this parish ? 

A. Yes, sir; I was acquainted with him? 

Q. Is he living now? 

A. No, sir; he is dead. 

Q. Could he read or write ? 

A. I don’t know, sir; I don’t know anything about that. 

Q. Do you know what has been the average yearly production of 
bales of cotton of the Raleigh plantation since 1868 ? 

A. No, sir; I don’t know the exact number of bales of cotton; I 
know they made pretty fair crops; as good as any in the country ; 
. don’t know the number of bales; some years more and some years 
ess. 

Q. Has that plantation been overflowed since 1868 ? 

A. Not until this year. 

Q. What was the occupation of Micheal Gingery ? 

A. He was a carpenter, I believe; I heard that; I supposed he 
was a carpenter. 

Q. Do you think he was a proper person to appoint as appraiser 
of a plantation—a cotton plantation on the Mississippi river 

A. Well, of my own knowledge, I know nothing about that; I can 
say from his general reputation I should think not ; of my own per- 
sonal knowledge I know nothing, but from his reputation I should 
say not. 


485 Counsel for def’t objects to the testimony of this witness 
upon the ground of inadmissibility and incompetency—ir- 
relevancy. 
Reserving these and all other legal objections counsel for def’t 
propounds the following cross-interrogatories : 


By counsel for def’t: 


Q. I will ask you, Capt. Rhodes, whether or not a great many 
Northern gentlemen did not come down here in 1866 with a view of 
trying the experiment of producing cotton with f-ee labor? 
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A. Yes, sir; a good many. 
Q Was there not a great demand for valuable plantations on the 

bank . the Mississippi river by these capitalists to try this experi- 

ment 

A I think in 1866 there was a good deal looking around for such 
property. 

Q. I will ask you, Capt. Rhodes, if the demand was not so great 
that the prices ruled very high in 1866? 

A. Very high in 1866. be 

Q. Did you think that “Raleigh” plantation could havé been 
leased out in 1866 just before the levees broke for as high a rental 
as any of the other plantations? 

A. I suppose it could. 

Q. 8 you know who had charge of the “ Raleigh ” plantation in 
1866 

A. Mr. Pittman was the lessee, as I understood it; I don’t know 

' who his partner was. . 
486 Q. I will ask you what was the value of the rent of the 
“ Raleigh ” plantation in 1866 as compared with the value of 
other plantations about that time? 

A. Well, I know that one (1) plantation adjoining “ Raleigh ” 
rented that vear for twenty-five dollars ($25); I know another that 
rented for one-sixth (4) of the crop; I don’t suppose they got five 
dollars ($5.00) an acre; the “Out Post” place was rented for a por- 
tion of the crop; they did not get five dollars ($5.00) an acre; the 
“Savage” place rented for twenty-five — ($25) an acre; they did 
not make enough money to pay the expenses of the crop. 

Q. = Col. Starling make crop enough in 1866 to pay his ex- 
penses 

_A. He did not make crop enough in 1866 to pay the rent; no, 
sir. 

Q. What, probably, did Col. Starling lose per acre on that land? 

A. I could not tell. 

Q. How much deficiency was there in 1866? 

A. That I can’t answer; I can say this, it probably cost him 
twenty-five dollars ($25.00) per acre to cultivate it ; — he lost 
ten thousand dollars ($10,000); I imagine he did; he told me the 
cotton he sold did not pay for the rent of the land; the worms de- 
stroyed the crop. 

Q. Do I understand you to say he lost probably ten thousand 

dollars ($10,000) by this experiment on that place? 
487 A. I think very likely he lost that much. 
Q. How many acres were in cultivation ? 

A. About four hundred and twenty-five (425) acres. 

Q. I will ask you if the result of that year’s crop in the parish 
generally was not very disasters to the public? 

A. Yes, sir; very disasterous. . 

Q. I will ask you if in the year 1867 it was not likewise disas- 
trous ? 

A. Yes, sir. 

Q. I will ask you if a great number of these Nortnern capitalists 
29—113 
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that came here in 1866 were not broken up by these disasters of 1866 
and 1867, and if many of them did not leave the country in great 
disgust? 

A. I know a good many !eft the country on account of the dis- 
asters. 

+ Q. Do you know of any of them that made any money ? 

‘The Witness: In those two years? 

COUNSEL FOR Der’: Yes, sir. 

A. I don’t know of any person that made any money. 

Q. Didn’t they generally lose all they invested in that enterprise ? 

A. I think asa general thing they lost. Every person lost in 
those two (2) years. 

Q. Was not these disasters alike upon the old citizens as well as 
these Northern capitalists; were they not crushed and ruined by 

these disasters of 1866 and 1867? 
488 A. Well, they all suffered alike; all who planted cotton lost 
money those years, as far as I know. 

Q. What effect did these disasters have upon the cash valuation 
of these plantations and upon the rental value of these plantations ; 
didn’t it knock down the values here? : 

A. In 1868—when the crop of 1868 was commenced—of course 
the value of plantations and the rental was very much decreased 
after those disasters. 

Q. What was the condition of “ Raleigh ” plantation in 1867 and 
1868 in reference to its protection from overflow ? 

A. Well, the levee broke on the upper edge of “ Raleigh ” in 1867, 
and it broke at “ Hawes-Harris,” overflowing the greater portion of 
“ Raleigh ” plantation in 1867. In 1868 the brake was still down, 
but the greater part of Raleigh was not under. I think the water 
was not so high in the river, still a portion of it was overflowed in 
1868. 

Q. Do you remember when the levee was rebuilt on “ Raleigh ” 
plantation ? 

A. It was rebuilt in December, 1868, and January, 1869. The 
contract was let that fall. I remember Kennedy, the contractor, was 
at my house to see about laborers. 

Q. Then do I understand you to say that the Raleigh plantation 
at the time of the sale, on the 20th of Oct., 1868, was not protected 

from liability to overflow by adequate levees ? 

489 — A. The levee was down on the front of the place at that 

time. 
s. By will ask you what was the condition of that plantation in 

1868 7 

A. Well, my recollection is that the tenants left “ Raleigh ” place 
in 1868—in the spring of 1868—I think they left ; I remember some 
of them moved to Mr. Newman’s; a very small portion of it was in 
cultivation ; I remember that particularly. 

Q. I would ask you, Mr. Rhodes, if it was not practically an aban- 
doned place? | 

A. My recollection is there was no person in charge of the place ; 
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I don’t think they undertook to cultivate the plantation that year; 
that is my idea about it. . eo : 

Q. Was there any fencing on that place that year? 

A. My recollection is there was none; I don’t think even the 
front fence had been put up at that time after the war. 

Q. After this plantation had been bought by W. G. Wyly, I will 
ask you whether or not he re-established the place, erected new 
buildings, and made other adequate improvements? 

A. The plantation has been well improved since he bought it. 

Q. Were not the levees put up after the sale to W. G. Wyly Oct. 
20th, 1868 ? | 

A. Yes, sir; the levees were rebuilt after that date. 

Q. After W. G. Wyly had taken possession did he or not 
490 go to work to build houses all over the place and spend a 
good deal of money in refi-ting it—putting it in condition to 

be cultivated ? 

A. Yes, sir. 

Q. I will ask you if in 1870, by the expenditure uf a good deal of 
capital by W. G. Wyly, if that plantation was not put in thorough 
repair, a great many houses built upon it, and a great many tenants 
brought upon the plantation ? 

A. Yes, sir. 

5 was its appearance in 1870 as compared with its aspect 
in 1868? 

A. In 1870 or about that time the houses were up and the place 
in full cultivation, if I remember rightly ; at least I think so. 

Q. I will ask you whether or not a great deal of capital has been 
expended from time to time in repairing the place, building new 
houses, making new ditches, and other improvements by W. G. 
Wyly since he purchased the property ? 

A. I suppose so; new improvements have been made, houses 
erected, fencing, and ditching. 

Q. I will ask you, Captain Rhodes, whether the value of that 
plantation was not greatly enhanced by the rebuilding of the levees 
after W. G. Wyly purchased it, and by these large repairs and im- 
provements and the introduction of additional laborers and improve- 

ments upon that plantation by him ? 
491 A. Yes, sir; I think it was. 
Q. I will ask you, Captain Rhodes, if there is not a very 
bad caving front upon that plantation ? 

A. There is now; yes, sir. | 

Q. I will ask you if there has not been several levees built on the 
front of that place within your knowledge ? 

A. Since it was purchased I think there has been two (2) new 
levees built since that time. 

Q. Mr. Beard has testified that he has known the place fifty (50) 
years; that in the original tract there was sixteen hundred and 
eighty (1,680) — or thereabouts; I will ask you whether, from your 
knowledge of the place, there is that much land there now ? 

A. I think the Dr. told me there was about a thousand (1,000) 
acres; I don’t know anything about the original survey; there 
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Q. Captain, I will ask you if the assessors in this county were not 
paid by a percentage upon the valuation of the property in the 
parish ? 

The Wrirness: For their fees ? 

CouNSEL For Der’r: Yes, sir. 

A. I don’t know that they were. 

Q. Do you know how they got their compensation as assessors for 

assessing property ? 
492. A. No, sir; when I was tax collector and assessor I think 
I charged a fee upon the amount collected—I don’t re- 
member. 

Q. Do you know now whether it is by a percentage or salary ? 

A. No, sir. 

Q. Capt. Rhodes, in the condition that “ Raleigh” plantation was 
in in 1868, if you had been called upon'to appraise the property 
you say you could not have appraised it at a lower price than ten 
or fifteen dollars ($10 or $15) an acre? 

A. Yes, sir. 

Q. I will ask you whether the auction value of property is not 
regulated by the amount the property will bring when exposed for 
sale at auction at any particular place at any particular time—if that 
does not fix its cash value in that market—if the price realized at 
auction sales does not fix the price of the property in that market at 
= se ——s 

. It might fix the price; I su it does; when itis put up for 
sale and bid in, why that fixes the price at that time. got 

Q. Do you understand that to be its auction price on that day ? 

A. I understand that is what it brings. 

Q. The “ Raleigh ” plantation on the 20th of Oct., 1868, was sold 
at public auction, at the door of the court-house in this parish, to W. 

G. Wyly for twenty-five hundred and thirty-three dollars 
493 ($2,533.00), or thereabouts; I will ask you whether that price 

obtained on that day did not fix the auction cash value of 
that property in that market on that day ? 

A. I don’t see how it could change the value of the property. It 
certainly did fix the auction value of the property that day, because 
that is what it brought. but I knew if Mr. Newman had been there 
he would have paid that much for it. 

Q. Paid how much ? 

A. I think he would have paid ten or fifteen dollars ($10 or $15) 
an acre and been glad to have done it. 

Q. Were you aware that the sale was to take place on the 20th of 
Oct., 1868 ? 

A. Yes, sir; a few days before the sale I was talking to Mr. Craig 
about it. 

Q. Well, was it advertised ? 

A. I don’t know whether I saw the advertisement or not. I knew 
it was to be sold. 

Q. I will ask you, Capt. Rhodes, whether the condition of the 
country was not generally very much depressed about that time? 
A. It was; yes, sir; certainly; very much. 
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Q. I will ask you whether or not a change of government took 
place about that time? : : 
A. Well, the reconstruction measures had gone into effect the 
spring before that. 
Q. Wasthere not a presidential election pending at that time? 
ee I will ask you wheth 
will ask you whether or not a t many citizens, old 
citizens in the parish, were very despondent Zbout the political out- 
louk of things about this time? 

A. I believe they were very much; yes,sir. I think they were 
very despondent about the political outlook of the country. 

Q. I will ask you whether in 1868 the colored men did not for 
the first time become an important factor in the element of govern- 
ment by having the right of suffrage ? 

A. Yes, sir. 

Q. Didn’t this fact and the apprehension that there would be mis- 
government—did not these have a depressing effect upon the old 
citizens of this parish as to the future outcome of the country? 

A. Well, I suppose it did; I have no doubt but it did. I suppose 
they thought the country had gone to the devil. 

Q. Was it not understood about the time of the sale of this Raleigh 
plantation that Gen. Grant would probably be elected President, and 
that in effect the country would be Africanized ; in other words, was 
not this idea prevalent among the old citizens at the time referred to? 

A. Well, the negroes were in the majority, and, having the major- 
ity, it was really Africanized then, before Grant's election. I sup- 

pose they did think that way. 
495 Q. Didu’t the probability of the election of Gen. Grant, as 
indicated by the elections in Ohio and Indiana in Oct.; 1868, 
have a discouraging effect upon the old residents of this State, and 
did they not believe there would be misrule and extravagance and 
high taxation ? 7 

A. Yes, sir; I suppose so; it had that effect upon them. tes 

believed that the government of the country would go into the 

of the negroes. 
Q. Didn’t that have a depressing effect upon the value of property 

in 1868? 

A. I suppose it did; I suppose it had its effect. 

Counsel for complainant objects to the cross-examination of this 
witness, and reserves all legal objections to the same. 


Redirect examination by Mr. SAUNDERS: 


Q. Capt. Rhodes, did you know anything about the sale of the 
“ Raleigh ” plantation to Judge Wyly, Oct. 20th, 1868? 

A. I was not present at all. I knew it was to be sold, but I did 
not attend the sale. 

Q. Were you at the court-house on that day ? 

A. No, sir. 


Counsel for def’t objects to this testimony on the ground of irrele- 
vancy and inadmissibility. ; 
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And neither party offering and being ready to examine 
496 any other witnesses this day, I adjourned the examination 
herein ordered, in the presence of all parties, until Thursday, 
July 27th, 1882, at the same place. 
(Signed) J. B. BEATTIE, 
. Special Examiner. 
Seventh Day’: Proceeding: 
THURSDAY, July 27th, 1882. 
CHARLES M. PiLCHER sworn and examined on behalf of com- 
plainant. 


Direct examination by Mr. SaunDERs: 


Q. Mr. Pilcher, are you a practicing attorney in this parish ? 
A. I am, sir. 


1 
A. I was, sir. 
Q. Were you ever a member of the legal firm known as Goodrich, 
Pilcher and Montgomery ? 
A. I was. 
Q. What was the full name of your Mr. Goodrich ? 
A. Ferdinand Goodrich. 
Q. Where is he now? 
A. He is dead. 
Q. What was the full name of your Mr. Montgomery ? 
A. Feild F. Montgomery. 
497  Q. Mr. Pilcher, will you please examine this paper which 
purports to be an opposition made by the firm of Goodrich, 
Pilcher and Montgomery to the appointment of Charles R. Egelly 
as administrator of the succession of James Raley, and state in 
whose handwriting it is and whether you recollect anything about it. 
A. That is my handwriting. I wrote that document; but I will 
state in connection with it that Mr. Goodrich had that matter in his 
hands when I drew this. I can’timagine why I can’t recollect more 
about of it. I think he gave me a memorandum and I wrote this, 
— that was the last of it. 
Q. you remember whether Mr. Boyd uested you to make 
any . oe to the appointment of Mr. Egelly as administrator ? 
A. No; I can’t say that he did. [I recollect—have some sort of 
feeling about it—that if Mr. Boyd did not come here to attend to the 
matter his business would go by default ; that is my notion about it. 
When this thing was drawn up I drew it up from a memorandum 
_ me by Mr. Goodrich. I have never thought of it from that 
ay to this. 
Counsel for def’t objects to this evidence on the ground of inad- 
missibility and irrelevancy. 
498 Reserving these and all other legal objections to the evi- 
dence of this witness, counsel for deft propounds the follow- 
ing cross-interrogatories : 


Q. Were you practicing here in the years 1865, 1866, 1867, and 
868 ? 
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By counsel for def’t: 


Q. Did I understand you to say, Col. Pilcher, that your partner at 
that time, Mr. Ferdinand M. Goodrich, was the legal adviser of 
Boyd, dative executor, so far as related to your firm? | 

Q L iil ack Mr. Pilcher, wheth 

wi you, Mr. Pilcher, whether or not, among partners in 
a partnership, it is not the custom for cases to be assorted out or 
devided up between the members so that special attention or control 
of one class of cases is in the hands of one attorney of the firm and 
another lot of cases in the hands of some other member of the firm; — 
in other words, is not the special control of certain cases in the hands 
of certain counsel, and if you want any special information about 
the matter you have to see that member? 7 

A. Well, I know that was particularly the fact with the firm of 
Goodrich, Pilcher & Montgomery. Mr. Goodrich was traveling all 
the time; he was on the road ; he was a good deal in New Orleans; 
he used to attend tothe collecting; he would collect the money and 
turn over our fee. 

@. Was Mr. Goodrich the attorney of the succession of Raley 

under Fred. W. Boyd’s administration ? 
499 A. Well, I presume he was; I can’t say positively whether 
ee Rigg think eee a iar _ oe 
r ( ing to ition o ); so little to do wi 
te that I naan aie talked with him about it. 

Q. Did you understand he was the attorney of Fred. W. Boyd? 

A. That was my understanding ; yes, sir. _ 

Q. Then your firm were the attorneys of the succession of Rale 
under the administration of Boyd, and Mr. Goodrich hed onl 
control of the business? | 

A. Mr. Goodrich was the attorney; so far as the firm was con- 
cerned, I don’t remember about that; Mr. Goodrich had entire con- 
trol and management of that business. 

Q. How do you account for the drawing up of this thing by you, 
you not being cognizant of the facts? 

A. I account for it in this way: Mr. Goodrich sometimes gave me 
memorandums of things he wanted done ; he would just give mea 
memorandum. 

Q. Then you think that was drafted by you at the instance of 
vour partner, F. M. Goodrich (referring to the opposition of Boyd to 
the appointment of Egelly as administrator), from a memorandum 
he furnished you at the time? 

A. Yes, sir. 

Q. What was your custom about backing legal documents that 

you filed in court? : 
500 A. Well, I allways marked them on the blank part of them, 
or rather the opposite side; I always marked them on the 
back. Fora long time I have been in the habit of using these 
printed covers and attaching the suit to them and fastening them 
with tacks or tags; that is something I have been doing for a 
time ; I can’t say exactly when I commenced doing that; it 
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been several years; I found the old way was a very unsafe way of 


filing papers. 

Q. Was that paper prepared and drafted by you pending the ap- 
plication of Charles R. Egelly to be appointed administrator of the 
succession of James Raley? 

A. I presume it was. 

Q. From its contents does it purport to have been drafted at that 
are Does it appear to have been drafted at that period? 

A. Yes, sir. 

Q. Is there any evidence in the document itself that it was pre- 
pared by you prior to Mr. Egelly being commissioned as adminis- 
trator? 

A. Yes, sir; there is no doubt about that. 

Q. Are you certain that that document was prepared whilst Mr. 
Egelly’s application was pending ? 

A. Yes, sir. 
501 Q. Was it ever your custom to file in court a paper like 
that without some cover or something over it and endorsed 
on the back ? 

A. No, sir. 

Q. If that document was placed by you in the mortuary papers, 
where it was found by the present clerk of court, do you believe that 
it first had a cover on the back of it with the style of the proceeding 
marked on it? 

A. Yes, sir; I do. 

Q. Examine the rough edge of that paper at the top. Don’t it 
look like the half (3) sheet had been torn off by some one? 

A. Yes, sir; it seems to be a half (3) sheet of legal-cap paper ? 

Q. If the cover that you speak of that was around that document 
when it was filed could it readily have been removed by tearing it 
off at the top? 

A. Yes,sir. I think if that paper had been filed it would have 
been filed with something else. I don’t see any indication here of 
that, though perhaps it would have been mixed with some other 


papers. 

Q. Do I understand you tosay, then, if vou filed that document it 
must have been filed or written on a full sheet of paper upon which 
was inscribed the title of the suit? 

A. Yes, sir. 

Q. Does the paper now seem to have been mutilated or half (3) of 
the sheet torn off? 

A. Yes, sir; the other half (3) of the sheet seems to have 
502  — torn off. 

Q. Do you think if you prepared that to he filed without a 
cover that you would have prepared it on a full sheet of paper ? 

A. Yes, sir. 

Q. Are you satisfied, then, that it must have been written on one 
(1) whole sheet of paper ? 

A. Yes, sir; there must have been another portion of it. 
Q. Can you or not account for that paper being in its present con- 
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dition upon any other theory than that the sheet was torn off upon 
which was inscribed the title of the suit ? 

@ Ifyou repared that pap filed 

. If you to be in court was it written 
upon a fell shechof peper, an upon one side of which you inscribed 
the title of the suit ? 


A. Yes, sir. > 
Q. I will ask you, Mr. Pilcher, looking at that paper in its 
condition, does it not present the appearance of a mutilated law 
document? , 
A. per a atone to be worn a good deal. 
Q. I will ask you whether the title of a suit is not a part of the 
document as much as the contents itself? 
A. Yes, sir. 
Q. Regarded in that light, does this paper appear to have been 
mutilated by some one ? 
503 A. I cannot say that this identical paper has been mati- 
lated. If it’is the original paper it seems to be mutilated. 
The part upon which the title of the suit was written that is gone. 
I can’t tell what has become of that. 


Q. Then do you understand that where a petition is preeees 
upon one (1) sheet of paper—upon a full sheet of paper, and that 
seems to have been torn off, separated from it—do you or not re 
gard that as a mutilated document—a mutilated law document? 

A. That portion of it; yes, sir. ; 

Q. Mr. Pilcher, examine that paper and see if you see any pencil 
marks that appear to have been recently placed upon the back of 
the original paper? 


Nore.— Witness, after looking at the document, says: 


A. I see here pencil mark “ F. W. B.,” ition. 

Q. Whose initials do you understand “ F. W. B.” to be? 

A. Boyd’s; his name was F. W. Boyd. 

Q. Does that penciling on the back of that paper seem to indicate 
that F. W. Boyd had hold of that paper some time or other? 

A. It seems that some one has made a pencil memorandum on 

the back of that document. 
504 Q. Do you know F. W. Boyd’s handwriting? . 
A. I do not; no, sir. | eee 

Q. Do you think that penciling on the back is in the handwriting 
of F. B. Boyd? : ae 

A. I can’t say that; I have never seen enough of his handwriting — 
to say. 

Q. ne would have the greatest interest to mutilate that docu- 
ment? 

A. I can’t say; I don’t know. 

Q. Would it be to the interest of def’ts in this suit or to the inter- 
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ests of complainant to mutilate that document? Would it help the 
Boyds or help Wyly to mutilate that document? | 

A. I can’t answer that question. 

Q. Did I understand you to say, Col.,.that document seems to be 
a law document that has been somewhat mutilated by tearing off 
the title, etc.? 

A. Yes, sir. 

Q. I will ask you, Col. Pilcher, whether your partner, F. M. Good- 
rich, when he gave vou the memorandum referred to with a view to 
have you prepare this document, whether you believe he would 
have do- so unless he had authority from F. W. Boyd, by legal em- 
ployment or otherwise? 


Counsel for complainant objects to this question on the ground 
that def’t’s counsel has assumed in his question that the witness has 
stated as a fact what the witness has not yet stated to be a 
fact. 


505 A. Well, I think he would not have given me the memo- 

randum if he had not been acting as the attorney of Boyd; 
I don’t think he would have given me the memorandum Just for 
me to prepare that paper; I have no recollection of the document, 
except it is my handwriting. 

Q. Do I understand you, Col., to say, then, that in your opinion 
your partner, F. M. Goodrich, wouid not have given you that 
memorandum to prepare that document unless he beleived he had 
ample authority from his client, F. W. Boyd, to do so? 

A. No, sir; I don’t think he would. 

Q. Then if F. M. Goodrich, your partner, su this thing to 
you to prepare that document you think he beleived he had ample 
authority to do so or had been requested to do so? 


Counsel for complainant repeats the same objection heretofore 
made to this line of inquiry. 


A. I do. 
Q. I will ask you, Col., if you knew F. M. Goodrich long and well? 
A. Yes, sir. 
Q. You say he was a partner of yours? 
A. He was. 
Q. In your practice with him have you ever known him to give a 
you a memorandum to prepare a suit, or a document in a suit, 
wherein he had no authority from his client? | 
506 A. No, sir. 
Q. In other words, have you ever known him to act without 
ore ~ in a case in which he represented one of the parties? 
A. No, sir. 


Redirect examination by Mr. SauNDERs: 


Q. Capt. Pilcher, have you any distinct recollection of your part- 
ner, Mr. Goodrich, giving you a memorandum from which to pre- 
pare that opposition ? 

A. No, sir. 
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Q. change reer ieee ate tara most of the time in the 
year 18687 

A. He hed his home here; he was a member of the firm of John- 
son & Goodrich, who were e in commercial business in this 
parish. He was oe wards and forwards. Mr. F.F.Mont- 
————EEE site, and the papers were sent to him to 

e. 


Q. Who attended to the law business in the courts of this parish ? 


A. Mr. Montgomery generally filed the papers; any that 
were sent him a filed. ogee 

Q. Captain Pilcher, had you drawn up the paper which purports 
to be an ition to Mr. Egelly’s appointment as administrator - 
would you have attenfed to the matter in court? 
507 A. In 1868 everything was at Floyd then—the 

was there, the rye site was there; no, sir. 

Q. Who, then, would have attended to the matters in court? 

A. Montgomery. 

Q. Had the opposition been drawn up would it have been in- 
sisted — and tried? 

A. I have an idea that, as Mr. Boyd did not come here to attend 
to his business, that some plan would have been adopted ; that is my 
idea about it. I have an indistinct recollection that he did not 
press the matter. 


Counsel for def’t reserves the usual objections to the competency 
and admissibility of the testimony of this witness. 


F. F. MontGoMeEry sworn and examined on behalf of complain- 
ant. 


Direct examination by Mr. Saunpers: 


Q — Montgomery, are you a practicing attorney in this parish? 

A. Yes, sir. 

Q Were you practicing here in the year 1868? 

A. Yes, sir. 

Q. Were you then a member of the legal firm of Goodrich, 
Pilcher and Mohtounery ? 

A. Yes, sir. 

Q. Where is your Mr. Goodrich now? 

A. He is dead. 
008 Q. Will you examine this document (handing witness a 
document), which rs pee to be an opposition drawn up by 

your firm of Goodrich, Pilcher and Montgomery to the appointment 
of Charles R. Egelly as administrator of the succession of James 
Raley, and state in whose handwriting it is, and whether you rec- 
ollect anything about it? 

A. Itis Mr. Pilcher’s handwriting. I have no recollection about it. 

Q. Where were you living in 1868? 

A. At Floyd. 

Q. Was that then the county site of this parish ? 

A. Yes, sir; of Carroll — 

Q. Where was Mr. Pilcher then living? 
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A. Living here in Lake Providence. 

Q. Who filed the papers and attended to the matters in court for 
your firm? 

A. Well, I did mostly, for I resided at the parish site. I did 
more of that kind of business than they did. : 

Q. Have you any recollection of this paper having been sent to 
you for filing? 

A. No,sir. 

Q. Do you remember having been engaged in an opposition to 
the appointment of Mr. Egelly as administrator ? 

A. No, sir. 

Q. Do you remember having been employed by Mr. Boyd for the 

purpose of making such opposition ? 
509 A. I know I was not; I never saw him until he came here 
to preach. 

Q. Were you living here in 1869? 

A. I claimed my residence in Madison, but I really lived in West 
Carroll; I mean to say, though, I lived here; I claimed my resi- 
dence in Madison ; mv family lived there. 

Q. Mr. Montgomery, here is the original petition in the suit enti- 
tled J. W. Montgomery against August Belmont, filed Oct. 19th, 
1868; subjoined to that petition is an order appointing you attor- 
ney-at-law, or curator ad hoc, to represent the absent defendant, Au- 
gust Belmont, and beneath that order are the words: “I accept the 
above appointment of curator ad hoc. F. F. Montgomery, att’y-at- 
law.” Will you state whether or not that acceptance is in your hand- 
writing ? 

Counsel for def’t specially objects to this question upon the 
grounds that it is not responsive to the issues pending in this case ; 
that the sole issue to be determined at this stage of the proceedings 
is whether the plea of prescription is applicable; whether the plea 
of res adjudicata is conclusive of complainant’s case; that the case 

has never been put at issue upon its merits. Counsel for def ’t 
510 _— specially objects to the persistent effort on the part of com- 
plainant’s counsel to inquire into the business transactions 
of other people and to lug into this case inquiries and evidence 
having no possible bearing upon it whatever; that the Belmont 


judgment and the question whether F. F. Montgomery was curator. 


ad hoc for Belmont in that suit can have no possible bearing on this 
case and is wholly irrelevent. Counsel for def’t reserves these and 
all other legal objections to the competency and admissibility of 
this evidence. 

A. Yes, sir; it is. 

Q. Did you correspond with August Belmont in relation to that 
suit? 

Counsel for def’t repeats the foregoing objection and insists that 
this inquiry, if for any purpose, is designed to put the witness upon 
his defence ; that that suit has no relevancy or bearing upon the 
issues presented in the pending suit, upon which counsel are now 
taking testimony. 
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A. I have no recollection of corresponding with him ; 
I sent him a copy of the petition and order, as I usually 
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mont? : 
Res I don’t recollect whether I got it all ; I don’t recollect anything 
about it. 


511 Judge Wyly in relation to that suit, in which you were cura- 
tor ad hoc? 


A. No, sir. 
= _ Montgomery, were you in this State in the month ofSept.,: 
] * 


A. Yes, sir; I think I was. . 

Q. Were you in this parish? 

A. I don’t know whether I was in this parish or not; I generally 
followed the terms of court in this parish. I think the fall term of 
the court in this parish was in Sept.; I was living at Floyd. 


Counsel for def’t again repeats his objection to the competency 
and admissibility of the testimony of this witness. 


No cross-exam ination. 


CHarves R. EGeiiy sworn and examined on behalf of complain- 
ant. 


Direct examination by Mr. SaunDERS: 


Q. Mr. Egelly, were you appointed administrator of the succes- 
sion of James Raley in 1868 ? 

A. Yes, sir. 

Q. As administrator did you procure in October, 1868, a sale of — 
the “ Raleigh ” plantation? 

A. I think I did; yes, sir. ; 

Q. To whom was that plantation sold ? 

A. Sold to Judge Wyly, I believe. 

Q —— ever paid to you any portion of the price of that 

P 
512 The Wrirness: At the time of the sale? 
Mr. Saunpers: Or afterwards. 

> ey sir; I don’t — i a , 

id you receive from Ju yly or from any one represent- 
ing him the price he paid for “ Raleigh” plantation ? 

A. No, sir; of course it occurred some time ago; I don’t remem- 
ber; as I stated in my previous examination, Judge Mon 
was the attorney of the succession; I ex he would attend to 
everything of that kind; I think, since I remember of his telling 
me the matter was all right, that he would receive the money 
from Judge Wyly. That is about all I can remember of the case. 

a. o administrator, did you pay out any money? is 

. No, sir. 


Q Of whom did you get the address of defendant, August Bel- 


Q. Do you remember having had any conversation with ae 
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Counsel for def’t specially objects to the testimony of this witness 
upon the ground that it is not responsive to any of the issues in this 
case; that all this testimony is irrelevent; that the sole question- 
before the court and now at issue are those raised in the pleas and 
exception by the replication thereto ; that this long inquiry pursued 
by counsel on the opposite side can have no possible reference to the 
issues pending before the court, the facts of which are evidenced by 
the documents; that — the best evidence; that the documentary 
evidence is the best evidence of the facts raised by the pleas and ex- 

ceptions, and that all this parole testimony is inadmissible 
513 and irrelevent and ought not to be received. 


By Mr. SAUNDERS : 


Q. Do you recollect at what time in the morning “ Raleigh ” plan- 
tation was sold? - 

A. No, sir; I don’t remember. I suppose the deed would show. 
I think so. 

Counsel for complainant offers in evidence the deed of sale of J. 
L. McCarroll to J. W. Montgomery, of date Nov. 28th, 1870; filed 
and marked Exhibit “8S.” 

Counsel for def’t objects to the introduction of this document on 
the ground of its irrelevancy and inadmissibility, and that it has no 
bearing upon upon the issues of this case as set out in the pleas and 
exceptions, upon which only the case is now for trial. 


Counsel for complainant offers in evidence certified transcript of 
all the proceedings in the succession of James Raley which relate to 
the appointment of an administration of Charles R. Egelly from 
July 16th, 1868; also all papers in said succession which relate to 
the appointment and administration of Sterling T. Austin. 


Note.—Document above referred to to be filed in evidence here- 
after. 


514 JAMES BEARD sworn and examined on behalf of com- 
plainant. 


Direct examination by Mr. SauNDERs: 


Q. What is your name, Mr. Beard ? 

A. James : 

Q. Where were you living in the year 1867 ? 

A. I was living on the “ Eureka ” plantation. 

Q. How far is that from “ Raleigh ” plantation ? 

A. It joins it. 

Q. How much of the “ Raleigh” plantation now occupied by Judge 
Wyly was overflowed in the vear 1867? 

aA. Nearly all of it was overflowed. 
; a ~~ much of the “ Raleigh” plantation was overflowed in 

A. About two hundred (200) acres. 

Q. Were the buildings washed away and destroyed by the over- 
flow that year? 
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A. No, sir. 
Q. W When did the flood subside i in 1868? 

- AT a recollect. . 
~S n you say about what time? 
A. I was trying to think of something that would recall me to it; 

it must on have oon as well as I recollect, about the Ist of June. _ 


Pm uainted with the Bass place in this parish now 
wned by Judge Vyly? 
ov Yes, sir. 
515 : Q. How far is that situated below the town of Lake Provi- 
ence? - 


A. It is about three (3) miles. 

Q. Were the levees up or down in front of that place in 1868? 

A. I think they were down. 

Q. How long had they been down? 

A. I am not positive as to how long they had been down. I don’t 
recollect whether any levee had been put after the war before 1868. 

Q. Had the “ Bass” place been overflowed ? 

A. Yes, sir. 

Q. How often? | 

A. I suppose every year we had high water after 1865; I don’t 
know positively. 

Q. What was its condition in 1868? 

A. Well, it was in a very bad fix, I reckon. 

Q. How was it in regard to the ditches and buildings 

A. The ditches, I reckon, were about filled up with sdiiaiais I 
don’t — there — many buildings left on the place. 

Q. Was there a dwelling-houseon the place? 

A. Yes, sir. 

Q. Was that dwelling-house in 1868 within or without the levee? 

A. It was outside the levee. 

Q. Was there a cavi bank there? 

A. Yes, sir; the levee was put up behind the house. 

Q. When the levee was put up was the dwelling-house on the 
river side of the levee or on the land side of the levee? 
516 A. On the river side. 

Q. Tlien the levee was run behind the dwelling-house? 

A. Yes, sir. 

Q. Has Judge Wyly ever moved that dwelling-house? 

A. Yes, sir. 

Q. Have you been familiar with Raleigh plantation since 1868 ? 

A. Yes, sir. 
, 2 Yo it or not been cultivated since that time? 

sir. 

Q. About how much of it has been cultivated each sian alae 
how many acres? 

A. I don’t know how many acres it contains, but I think it has 
all been in cultivation. 

Q. What do you suppose has been the annual production in bales 
of cotton of that plantation? 
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Counsel for deft specially objects to this testimony, as it is noth- 
ing but the conjectures and suppositions of this witness. It is not 
— evidence, as it is not a matter within his personal knowl- 

ge. 

A. I don’t think I can tell; I would think about five hundred 
(500) would be the average—a fair average. 


Counsel for def’t objects to the testimony of this witness upon the 
ground of irrelevancy, incompetency, and inadmissibility. 

517 Reserving the benefit of these and all other legal objections, 
counsel for deft propounds the following cross-interrogatories : 


Q. I will ask you about what time the levee was put up on the 
“ Bass” plantation. 

A. I think it was 1869. 

Q. Why was the levee put up behind the house; was it because 
the bank was caving? 

A. I suppose it was. 

Q. What kind of residence was on the “ Bass” plantation? 

A. It had been a very good house, but I suppose it was badly 
damaged, having been in several overflows. 

Q. Can you describe the building as well as you remember it? 

A. Well, I don’t know that I can. It was a two (2) story house. 

Q. Corinthian columns? 

A. I don’t know about that. 

Q. Slate roof? 

A. I don’t recollect. 

Q. Was there a finer house in the parish than that when it was 
first built ? 

A. I don’t know. I never was in the house until after Judge 
Wyly moved it to where it is. It was a very fine-looking house 
from the outside. 

Q. Do you know of a handsomer or more elegant mansion in 

this parish than that was when it was first built ? 
518 A. I don’t think I did. 
Q. Do you remember when Mr. Bass built that house? 

A. No, sir. 

Q. Was it before or after the war ? 

A. Before the war. 

Q. About how long before the war? 

A. I can’t say. When the war commenced I rarely ever came to 
Providence at all. 

Q. Have you seen the Bass residence lately ? 

A. Yes,sir; about a month ago I was in it. 

Q. What do you think of the house? 

A. I think it looks like a very fine house. 

Q. Do you think there is a better one in the parish than that? 

A. I think not. 

Q. Seems to be finely finished ? 

A. Very, indeed. 

Q. What do you think it would cost, Mr. Beard, from your prac- 
tical experience, to build such a house as that ? 
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A. Well, I would think between eight and ten thousand dollars 
($8,000 & $10,000). 

Q. I will ask you, Mr. Beard, about what time the levee was put 
: up on the “ Raleigh ” place. 

A. In the spring of 1869. _— | 
Q. I will you whether there was any regular levee system in 
operation in 1868. ; 

A. I think not. 

Q. Do you remember when the levee bill was passed—about 

what time? 
519 A. I do not. 
Q. Was it prior or subsequent to the purchase of the 
“ Raleigh” plantation by Judge Wyly, Oct. 20th, 18687 

A. It must have been subsequent; I think it was. ¢ 

Q. Then do I understand you to say subsequent to the purchase 
of the “ Raleigh ” plantation by Judge Wyly the levee system was 
established by the Warmoth government? 

A. I think so. ; 

Q. I will ask you whether or not the “ Raleigh” levee and the 
Bass levee were among the first levees put up in 1869 under that 
system ? 

A. I think they were. 

Q. What effect did the rebuilding of the levees have upon the 
value of the property? : 

A. It enhanced its value. 

Q. Did it make it possible for the Raleigh plantation to be culti- - 
vated with some safety afterwards? | 

A. Yes, sir. 

Q. Mr. Beard, you have had large experience, have you not, in 
the endeavor to raise cotton with free labor? 

A. Tolerably ; I have been planting ever since the war. 

Q. Has it been a successful or disastrous business, as a general 


| thing? 

; A. It has been disastrous. S 

| 520 Q. Take the number of people that have engaged in the 
| 

| 
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business up to the present time since the war, what percent- 

age of them have been benefited and what percentage have lost by 
the experiment, in your experience? 

A. Fully seventy-five (75%) per cent. have lost. 

Q. You mean lost money by their experiment ? 

A. Yes, sir; lost money planting cotton. | 

Q. On the whole, has not the cost of production of cotton been 
greater than the reward received by the people that have been en- 


gaged in it since the war? 
Yes, sir. 

Q. Do you know a man in the neighborhood of “Raleigh” plan- 
tation that has acquired wealth by his experiment in cultivating 
cotton with free labor since the war? | 

A. I do not. 

Q Mr. Beard, I will ask you whether, in your opinion, there has 
been a —— in that neighborhood that has proved a source of 
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great revenue or income since the war to the people who have been 
trying to plant? 

A. No, sir. ; 

.Q Asa general thing, have not nearly all the planters become 
greatly in debt to their commission merchant and other people, and 
has not the condition of the country become gradually worse on that 
account ? 

A. Yes, sir. 
521 Q. Have you ever known an enterprise so unfortunate to 
the people engaged in it as the pursuit of planting has been 
with free labor since the war? 

A. No, sir. 

Q. Within your experience, Mr. Beard, up to the present time, do 
you know of a single planter in the neighborhood of Raleigh plan- 
tation that has made any money clear of expenses and outlays? 

A. No, sir. 

Q. The five hundred (500) bales of cotton you suppose to have 
been produced annually upon the “ Raleigh ” plantation, do you or 
not believe, cost the owner in the way of expenses on the average as 
much as he could make or as much as he got from the productions 
of those crops ? 

A. Yes, sir; sometimes it did not pay. 

Q I will ask you whether or not there are certain times in which 
these disasters are worse than they are at other times? 

A. Yes, sir. : 

Q. I will ask you whether or not the last two years have not been 
particularly disastrous? 

A. Yes, sir. 

Q. I will ask you if you remember what yeags have been some- 
what more profitable or years in which the planters did better than 
they have on the average? 

A. 1868 and 9, 1870 and 1879 were the four (4) best 
522 years we have had since 1865. 

Q. I will ask you, Mr. Beard, whether or not, as a general 
thing, taking it all in all, the planters have not lost money by their 
experiment in planting with free labor? 

A. I think so. 

Q. Take the “Raleigh” plantation, for instance, do you believe 
the owner of that place up to the present time has made any money 
by planting with free labor? 

A. I do not. 

Q. Do you think that the other place has been a source of profit 
and net income to the owner? 

A. I think not. 

Q. Mr. Beard, is it not pretty well understood that every planter 
in the parish has to make some arrangement with his commission 
merchant to supply him with money to plant? 

A. Yes, sir. 

Q. And what is the effect upon the country of this condition of 
things, this dependance that the planters are placed under to the 
merchant to raise money ? 
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A.  eapnmppatgaiten ir eos oe pos 

Q you see any satisfactory solution problem is con- 
fronting us all at the present time—that is, do you see any mode by 
which viet nape be cultivated profitably with free 


523 A. I do not, unless we diversify our crope and raise what 
we consume. 


Objected to by counsel for complainant as specially irrelevent. 


Q I will ask you, Mr. Beard, whether or not under our present 
system of labor the laborers are pontitares of mone require good 
houses and constant repairs and expendi money on improve- 
ments? 

A. Yes, sir. 

Q. I will ask you, Mr. Beard, whether or not, where comparatively 
large are made, if, when the expenses aretaken out and the bad 
debts deducted, whether, as a general thing, there is any large in 
eome left for the planter? 

A. Very small income, usually. 

Q Q Did ou know Albert Rhoton ? 

i 

Q. Was he considered an industrious, good man ? 

A. Yes, sir. 

Q Have you any knowledge of _ hie affairs in winding up his 
estate after his death, as to whether his experience was or 
unprofitable in the effort to raise cotton with free labor? 


Specially objected to by counsel for complainant. 


A. I had. 
Q. Did Rhoton plant. cotton in the neighborhood of “ Raleigh ” 
plantation ? 
A. He planted “ Henderson,” about a mile from “ Raleigh.” 
524 Q. As com with the two (2) places what percentage 
of value w you give in favor of one (1) or the other of 
these two (2) plantations? 
oe re there is much difference in the quality of the 


la 
Q I will ask you, Mr. Beard, about how man pee 


many 
Rhoton raised cotton on the Henderson plantation ? 


A. It was, I beleive, eleven (11) years. 

Q About ‘how many acres did he cultivate on that ? 

A. From five hundred (500) to twelve hundred (1,200); some years 
he had in more than he did in others. 
Q Wes he not one of the largest cotton planters in that neiglibor- 
A. 


hood? 
Yes; he was. 
gd Q What year did he die, Mr. Beard? 
Q Were you to look after and supervise and settle Sp 
the affairs of the plantation ? 
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A. Yes, sir; I a ae to superintend pease ere 
crop and a paying the 
Q. About what time did he die? 
A. He died in September, I think, of yellow fever. 
Q. I will ask you, Mr. Beard, whether or not he died before the 
crop was taken off that year? 
525 A. He did. 7 
Q. I will ask you whether or not you have any knowl- 
edge—personal eta see to the result of his planting business 
that - 
A. Yes, 
Q How ‘did the business wind up? 
A. The estate was insolvent. 
Q. The estate was insolvent? 
A. Yes, sir. 
Q. Ne ai the proceeds of his crop sufficient to pay his expenses? 
A. No, sir. 
Q. Then, I understand you to say, after eleven (11) pee experi- 
ence in raising cotton, his estate was wound up insolvent? 
A. Yes, sir. 
Q By his engaging in this planting business ? 
A. Yes, sir. 
Q.I wiltaik you whether your father, Mr. Isam Beard, does not 
cultivate a plantation in the neighborhood of Raleigh plantation 1 ? 
A. He does. 
Q. I will ask you whether or not he has had large practical ex- 
perience as a planter? 
A. Yes, sir. 
Q. I will ask you what was the result of his experience in raising 
cotton with free labor since the war? 
A. He — lost money by it. 
6. ask you whether or not, year by year, he, like 
526 many other good, practical planters, has become poorer and 


i daa from “aun in that occupation? 


7 Then I understand you to say, Mr. Beard, that the several 
plantations contiguous to “ Raleigh” plantation as well as “ Raleigh ” 
plantation since 1868 have not averaged more than their expenses? 

A. I think so. 

Q. I will ask you, ~q Beard, whether you knew Fred. W. Boyd ? 

A. Yes, sir; 

Q. Has he ever lived with his family on “ Raleigh” plantation 
since the war? 

A. No, sir. 

Q. Was that considered his domicile in this parish, or did he have 
a domicile in this parish? 

A. I think not. 

‘ AS — disposition did he make of the “ Raleigh” plantation in 

A. He and Mr. Pittman planted it 

Q oe the result of their experiment, as well as you can 
judge 
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lost a large amount of money. 
_ i eae eee ediehewencan 


attempt to plant the 1867? 
ic Palen dew ne Dr. ‘plined: o: sual. peatinn 


Q. Was that effort attended with more favorable results 
than in 18667 


Q Did 
parsh in 1868 or grape tare 
nme wee wey apg Raleigh” plantation in 


tion? 

; "don’t think he did. I think he put it in the hands of 
: Dr. Bowmar, of Vicksbarg. i 
: Q. I will ask you w or not Fred. W. Boyd made any effort, 
as far as you could see, to pay the creditors of the estate, to perform 
{ — as dative executor, and to wind up the succession ? 
7 ot that I know of. 3 

Q What was the condition of the succession of James Reley, as 
z as you could ascertain ? 

A. I was told it was insolvent. 

528 o mae ———— as cn lonibaihunaiedaal 


Redirect examination by Mr. SaunpEgs: 


Q Mr. Beard, what do you consider to be the value of an acre of 
the “ Raleigh” plantation now? 

A. It would depend as to the price or the manner of the sale, I 
would think, whether it was a forced sale or not. : 

Q. I am not speaking of the manner of the sale, but what is its 
value per acre? 

A. EX coll ander on coeien § eae ae if 
you w give time you get a better price. : 

Q, "What would you consifer if worth if you owned it? | 

gol e eanll neler B weet Comet Sone 


$30) an acre. 
Q Mr. 


you regard him es being temporary sheent from the 
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Counsel for defendant specially objects to this document and_ the 
testimony of the witness in relation thereto, because the same is 
irrelevent and not admissible under the issues upon which this case 

is now at issue, and counsel for defendant also reserves all 
529 _ other legal objections to the testimony of this witness and the 
_ -introduction of this document. 


Norre.—Counsel for complainant reserves all legal objections and 
exceptions to the questions propounded and to the answers elicited 
on the cross-examination of this witness. 


Answer. Yes, sir; I remember this place. 

Q. Where is that land situated, sir? 

A. It is bounded by the land of Judge Wyly, C. M. Beard, * Hen- 
derson ” place, and the “ Carondelet” place. 

Q. Are the lands that you refer to as being Judge Wyly’s the 
= we * ” plantation ? 

A. Yes, sir. 

Q. Is the land that was sold to Mr. Craig by this deed of equal 
quality as the lands of “ Raleigh ” plantation ? 

A. About the same. 

Q. How large is the tract that was sold to Mr. Craig? 

A. About one hundred and fifteen or one hundred and sixteen 
(115 or 116) acres. The deed calls for one hundred and seventeen 
(117) acres. 

Q. Do you know what — he paid for it? 

A. Between twenty and twenty-five dollars ($20 and $25) an acre. 

Counsel for comp'ainant offers in evidence deed referred to, being 
a deed from C. M. Beard and husband to Wm. Craig, of date Jan’y 

15th, 1868 ; filed and marked Exhibit “ T.” 
530 Counsel for def’t specially objects to the introduction of this 
document on the ground of irrelevency and inadmissibility 
under the pleadings. 


By counsel for def’t : 


Q. Mr. Beard, do vou know the circumstances under which that 
trade took place; how it was? If so, please (explain it) state them. 

A. Yes, sir. 

Q. Was this a sale for cash or was it a mere arrangement to settle 
an ros debt that your father owed Mr. Craig beforethe war? Please 
explain. 

A. It was in settlement of a debt he contracted with Mr. Craig 
during the war. 

Q. Was it in the nature of a compromise or was it a regular up- 
and-down cash sale ? 

A. It was a compromise. 

Q. I will ask you whether or not after the planters had been 
broken up by the war and when they were in debt to different peo- 
ple, whether or not an arrangement like this to secure an old debt 
was not considered very honorable ? 

A. I think it was; yes, sir. 
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Q. I will ask you whether the price of property in that deed, it 
being merely a compromise, could fairly be considered as its cash 
baer eat ee 3 | 

that 


A. I don't think it would have brought that much, bat I don’t 
know really what it would have brought at a forced sale. 

Q. Were there many land buyers in the country at that time? 

A. Not that I know of. 

Q. Was there much demand for land at cash sales at that time? 

A. I think not. 

Q. Mr. Beard, I will ask you, in your SS ee 


that had been exposed for sale at auction, in view of the 
mrs condition of the parish, what do you think ¢ weule Rave 
SO r 


A. Well, I really can’t tell ; I have no idea. 

Q. What have you known similar lands sold for about that time 
under the hammer ? 

bab casa kt esa 

your neigh ve money—ready money—at 
achaaaen y lands with? 

A. I think not. 

0 ee 
plant a small crop? 

532 Q Wa Labo that gloomy a period ha 

asn’t about time as ya as we have 

had since the war, unless, perhaps, in some localities at the 
present time? 

A. Yes, sir. 

Q Do you believe there was a man in that neighborhood at that 
time able tu buy a plantation, put up the cash, at a forced sale, for as 
much as five dollars ($5.00) an acre? 

A. oN I don’t 
know ra “gene whether they could or not. 

lieve anything more than a mere nominal price 
coud have been obtained at that time for a cotton eee 


cash ? 


- 
Ce Troe 
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A. No, sir; I don’t think it was. 
Q. Had it any reference to the actual cash value? 
A. I don’t think it had. 
533 Q. How did you understand that arrangement? 
A. As a compromise. 

Q- Merely a compromise to pay an old debt? 

A. Yes, sir. 

Q. Have you ever known a country where such great fluctuations 
in the value of property have occurred as have taken place here 
since the war? 

A. I can’t tell. I never lived anywhere else. 

Q. Has there not been great fluctuations in the cash value of lands? 

A. Yes, sir. 

Q. Take the “Out Post” plantation as an example; what do you 
think has occurred in the history of that plantation in the last two 
years (2) in regard to its auction value? 


Counsel for complainant specially objects to this question on the 
ground of its irrelevency. 


A. I don’t suppose it is considered as valuable as it was two (2) 
years ago. : = 
Q. What was its condition two (2) years ago? 

A. It was in a pretty high state of cultivation. 

Q. How many acres were cultivated ? 

A. About a thousand (1,000). 

Q. Was it well stocked with labor, implements, and mules? 

A. Yes, sir; tolerably well supplied. 

Q. Was the outlook reasonably encouraging at that time ? 

A. Yes, sir. 
534 Q. What is the outlook now on that plantation, so far as the 
pecuniary interests of the gentlemen who have been cultivat- 

ing it are concerned ? 

A. It is very gloomy. 

Q. What gentleman was cultivating it in 1880, as well as you 
recollect ? 

A. Geo. A. Barham. 

Q. Did he seem to be in a prosperous condition, and was he an 
industrious gentleman ? 

A. Yes, sir. 

Q. What is the condition of Mr. Barham now ? 

A. He is broken up. 

Q. What broke him ? 

A. Trying to cultivate a plantation. 

Q. What was the immediate cause of his becoming embarrassed ? 

A. Poor crops and overflows. 

Q. What would that place sell for now, Mr. Beard, in your opinion, 
at an auction sale, for cash? : 

A. I can’t tell. 

Q. At what price per acre do you believe the “Out Post” planta- 
tion would bring at an auction sale if forced upon the market at the 
present time? 
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A. Well, a portion of it sold about two (2) months ago. I think 
ss wus an nodlion cain te ennaahitigg tie obese ae nenebad anal 
deal more than I th t it was worth; I don’t exactly recolleet the 
amount it sold for. 
535 Q. I will ask you, Mr. Beard, if there is not a great differ- 
ence, owing to the want of money in the country, between its 

intrinsic value and what it would bring at auction if forced upon 
the market? 

A. Yes, sir; there is. 

Q. Have you known of any lands in the parish at auction sale 
to sell, except at a very low figure, for cash ? : 
A. I don’t know of any sale except that one. ~ 

Q. Do you know the “Airley” plantation ? 

A. Yes, sir. 

Q. What is the condition of that plantation now? 

A. It is in a very bad fix. 

Q. The levee down? 

A. Yes, sir. 

Q. Overflowed ? 

A. It has been up to within a day or two (2) past. 


Q. Any 5 same made to put the levee up? 
A. Not that I know of. 


Q. What would that property sell for in the market at a forced 
sale at the present time for cash ? 
7 Wonla xin if exposed blic here, ch 
ould it bring, 1 at public auction as much as 
five dollars ($5.00) an acre cash ? , 
A. I don’t know. 


536 Counsel for def’t offers in evidence the record of suit styled 
W. W. Carson vs. T. B. Rhodes, No. 6203 of the district 
court, parish of Carroll; filed and marked Exhibit “U.” : 
Counsel for complainant objects to counsel for def’t offering now 
any of his own testimony before the testimony of complainant has 
been taken, and counsel for complainant reserves the right to rebut 
this testimony when he comes to offer his testimony in rebuttal. 
Counsel for complainant also reserves all legal objections to the ad- 
mission of this document. 


Q. I will ask you, Mr. Beard, whether or not the plantation re- 
ferred to in that document is not the “Airley” plantation about 
which you have been interrogated ? 

Q. iota om the neighborhood of “Raleigh? 

plantation in the nei + = 

A. Yes, sir; about four (4) miles above. 


By Mr. SaunpErs: 


Q. Mr. Beard, was the sale of the one hundred and seventeen 
(117) acres by your father to Mr. Craig made without any reference 
to the value of the land? 

A. I don’t know as it was; he owed Mr. Craig twenty-five hun- 
dred dollars ($2,500), and he agreed to give him this peice of land to — 

32—113 : 


4 


27 pein. Keema 


et ne a 
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pay thedebt; Mr. Craig agreed to allow him that much for it. 
537 Q Was the land considered to be worth the amount of the 
debt? 
A. I don’t know about that. 
Q apn guar ater own other lands besides that he sold to Mr. 


A. Yes, sir; this peice that Mr. Craig got was a portion of the 
lands now owned by C. M. Beard. 

Q Was this peice given by your father to Mr. Craig in satisfac- 
tion of Mr. Craig’s debt? 

A. Yes, sir. 

Q. It was taken from a larger tract of land owned by your father 
at the time? 

A. Yes, sir. 

And neither party offering and being ready to examine any other 
witnesses this day, I adjourned the examination herein ordered, in 
— presence of all parties, until Friday, July 28th, 1882, at the same 
place. 

(Signed) J. B. BEATTIE, 
Special Examiner. 


Eighth Day's Proceedings. 


Fripay, July 28th, 1882. 


Counsel for complainant offers in evidence certified copy of deed 

of sale from the succession of Dr. James G. Carson to J. W. Mont- 

gomery, of date Dec. 9th, 1868 ; filed and marked Exhibit * V.” 

538 Counsel for complainant also offers in evidence certified 

copy of deed of sale from J. W. Montgomery to Thos. B. 

Rhodes, of date March 22nd, 1869, both of said deeds ——— 
of sale of “ Airley ” plantation ; filed and marked Exhibit “ W.” 

Counsel for ete oy to the relevancy and admissibility of the 
documents just o in evidence as they are not responsive to any 
of the issues now pending in this case. 

Counsel for complainant offers in evidence certified transcript of 
all proceedings appertaining to the appointment of Chas. R. Egelly 
as administrator of the succession of James Railey and of his pro- 
—— as administrator of said succession ; filed and marked Ex- 
hibit “ X.” 

Also certified transcript of the proceedings relative to the appoint- 
ment of Sterling T. Austin as administrator of said succession ; filed 
and also marked Exhibit “ X.” 

Counsel for deft reserves all legal objections to the competency 
and admissibility of said documents. 

Counsel for complainant offers in evidence certified transcript of 
all proceedings in the succession of James Railey from the time 

said succession was opened until the a of Chas. R. 
539 $-Egelly as administrator, excepting only from this transcript 
the vouchers that are attached to the accountof Dr. James 
G. oe testamentary executor thereof; filed and marked Ex- 
hibit “ Y.” 
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and being ready te examine 

documents to offer in evidence this 
sd the examination herein ordered, in the presence of 


given by 
pa at pr seme def'ts, until August 
city of New Oricans, State of Louisiana. ~ — 


Ninth Day's Procesdings. 


New Orteaxs, La., Aug. 2nd, 1882. 


Present : y paphinest’ 7, M. Kennedy’ Mess. Mott & Saunders, 
solicitors for com 


Special Ex- 
the parish of 


, Louisiana. 
Exception filed and marked Exhibit “ Z.” 
540 Jutrus ARONI sworn and examined on behalf of com- 
plainant. 
Direct examination by Mr. Sauxprrs: 


S Bat, eee Orleans? 
am 
Q. Were vou counsel in the case of Wm. Ga yp mes Oliver T. 


Morgan at als, No. 6612 of the docket of the U. 8 circuit — for Lou- 


A. gf in fact I was the counsel. 


with me in the practice of law, Labatt and Clinton, neither 
paid any attention to the case; I had charge of it, and after the dis- 
lution of the firm of on i 


y ? a. 
541 is the W. G. Wyly, a resident fare, 
Q Mr. Aroni, will you examine that breif, in the case 
shove sefersed to and stele wtp aisie-3) CGSENS Saas breif 
on facts in the Gay +. case) ? 

A. Well, the breif gy 
tained by Judge Wyly and is confined si 
case. is statement of facts has been 
Other breifs on questions of law in the 


ofc 


at Hwy ORE tay PRP eH GIRL A hap tik Ahm Airs deweunee 
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with those Judge Wyly had nothing to do. Judge Wyly stated 
ee chee the case was being axgued belees Sollee 
oods. 


No cross-examination. 
- Q@igned) JULIUS ARONL 


Counsel for complainant offered in evidence bref above referred 
to; filed and marked Exhibit No. 1. 


SAMUEL FREIDLANDER sworn and examined on behalf of com- 
plainant. 

Direct examination by Mr. SaunpDERs - 

Q. Where do you reside and what is your business, Mr. Freid- 
lander? 

A. Reside in New Orleans, and am a commission merchant. 

Q. Were you ever commission merchant of Judge W. G. 
542 Wryly, of East Carroll parish, La; ifso, during what years 
were you his commission merchant ? 

A. I have been his commission merchant since 1868 and before. 

Q. Has he — to you cotton made on the “ Raleigh” planta- 
tion, East Carroll parish, La.? 

A. He has shipped cotton raised on the “ Raleigh ” plantation at 
-_ time; besides, I have received cotton of his raised on other 
places. 

Q. Can you tell me how many bales of cotton per year he shipped 
to you from the Raleigh plantation since 1868 ? 

A. I am unable to say until my book-keeper makes out the state- 
ment; when he makes out the statement I am willing to swear to it. 

Q. When will you produce that statement? 

A. As soon as my book-keeper is able to make it out ; I will then 
bring it here and sign it and annex it to my testimony. 


No cross-examination. 
(Signed) SAMUEL FREIDLANDER. 


Counsel for complainant offered in evidence document marked 
ame No. “ 2,” as forming part of the testimony of Samuel Freid- 
er. 


543 Tenth Day's Proceedings. 


New ORtEANs, August 4th, 1882. 
Judge Henry L. Lazarus sworn ard examined on behalf of the 
complainant : 
Direct examination by Mr. Morr: 
Q. Judge Lazarus, you reside in New Orleans? 
A. Yes, sir. 
Q. What is your profession, avocation, or business in life ? 


A. Lawyer by profession. 
Q. Occupation ? 
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A. At present I am one (1) of the district judges of the civil dis- 
eee 
Bova. cle Wyl iy and Ghee gly, @ a ; 

y' , Com > = 

I only know W. W.G. W: r = 
know where he resides = 
ed _A. Ibe ve he resides in Lake Providence, in this State, or in the 
aS =e 
Oliver T: Morgan, executor of Oliver J. Morgan, in eso No 
m- against Oliver T. Morgan, executor of Oliver J. 
of the U. 8. circuit court, then 


at Q. Did Judge Wyly take the testimony in the country ? 
or A. It was taken under his direction, a large portion of it. 
Q Did he write and have printed a breif in that case? 
d A. There was one entirely written by J Wy in Oto 
although the breif is signed by Kelly and Labatt, Aroni 
p- and Clinton. Judge W name appears last on that breif, Kelly 
t. & Lazarus second, and Aroni and Clinton first. 

© Entirely written by hita and signed by him, with our approval 
n tirely written by him an y him, with our 
This breif contained some fifty (50) odd pages. 

Q. Was thet heel 0 commneniny Spee Sas: oc: ae 

case 7 

545 A. It was a review of the evidence and such comments 
] made upon the evidence. 
j Q. —— will you put your signature upon 
it to v it 
nn Bre eas the other breifs in the case were simply upon the 
Ww. 

Q. Do you recollect whether he referred in that breif to a man by 
the name of Micheal Gingery ? 
} A. Yes, sir; and he made some elaborate comments upon his‘es- 
timony. 

Q. Will you append your signature to a copy of that breif? 

A. Yes, sir; and append it to my signature. 


No cross-examination. 
(Signed) H’Y L. LAZARUS. | 


Complainant’s evidence-in-cheif closed this day, August 4th, 1882. 


—— 
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Proceedings of August 10th, 1882. 
LAKE PROVIDENCE, East CARROLL Parish, LA. 


Present: J. B. Beattie, special examiner; E. D. Saunders, Esq., 
solicitor for complainant ; Judge W. G. Wyly, one — the def'ts, in 
person. 

Judge W. G. Wyly, one of the defendants in this case, states that 

on the 6th of August, 1882, he sent a telegram to Mr. Saun- 

546 _—_ ders, care of Mott, Kelly and Saunders, informing him that 

~ he could not begin to take testimony in his behalf until after 

the 15th of August, 1882, his counsel, J. M. Kennedy, Esq., being 

absent at Shreveport. He further states that he has served no writ- 

ten notice on counsel for complainant that he would take testimony 
ay. 

Mr. Saunders, counsel for complainant, states that he received from 
John T. Ludeling, Esq., counsel for defendants, written notice that 
he would take testimony on behalf of def’ts on this day. 


Nore.—Copy of notice served upon counsel for complainant by 
counsel for def’ts : 


U. S. Circuit Court, Monroe. 
M. E. R. Boyp 
No. 1. 


vs. 
W. G. Wy Ly 4 als. 


To Mess. Mott and Kelly : 

You will please take notice that the defendants will commence to 
take the testimony of witnesses in their behalf on Thursday, 10th 
day of August, 1882, at Lake Providence, E. Carroll parish, La., in 
accordance with the order of the court made in said case. 

(Signed) JOHN T. LUDELING, 
Solicitor for Def’ts. 
July 1st, 1882. 


Endorsed: Mary E. R. Boyd vs. W. G. Wyly e als. Notice. 


547 Certificate. 

I, J. B. Beattie, be gr ser examiner, duly appointed by the circuit 
court of the Unit tates for the fifth circuit, western district of 
Louisiana, by virtue of the annexed commission issued out of said 
court to me to take the depositions in this cause, do hereby certif: 
that on the several days named in the depositions hereto annexed 
was attended, at the town of Lake Providence, East Carroll parish, 
State of Louisiana, and at the city of New Orleans, parish of Or- 
leans, State of Louisiana, by the counsel and witnesses aforesaid ; 
that the said witnesses were duly sworn and examined and their 
depositions reduced to writing, and by agreement of counsel, hereto 
annexed, the signatures of the said witnesses to their depositions 
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were waived. I Sere ieee : 
“ D,”* FE” * Fe eG” HT eS, Lr Me «Ne “0 
ap»aQ” aR «graqray =," “W," “X,” “Y,” *Z” and 
Nos. “A 1” and “B 2” pe introduced in agra also accom-. 
ing notices given and orders made during taking of said 
seitions, and there being no farther witnesses to be examined for 
either side before me as special examiner I close the same. 


(Signed) J. B-BEATTIE, 
Sept. 23rd, 1882. 


548 Exutsrr “A.”—Referred to and made part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendants July 18th, 1882. Filed July 18th, 1882. 


(Endorsed :) Succession of James Railey, dec’d. of the 
papers on file in the matter of the administration of C. RB. Egelly. - 


Petition of Oreditors. 


To the hon. the j dge of the parish court in & for the parish of Car- 
roll, State of leakiens ese judge of the court of probate: 


The petition of Thos. H. Hunt, of John F. Irvine, Hickey Mor- 
n, commissioners of liquidation for the Bank of Louisiana; of I. 
. & R. E. Neal, of Edward w and J. W. Montgomery, ‘all of 
whom appear herein as creditors of the succession of James Railey, 
res Rg resents that heretofore, to wit, on the — day of ——, 1866, 
one F. W. Boyd was appointed by the district court of said parish 
to represent said succession in the capacity of dative testamentary’ 
executor ; that he qualified, gave bond, and has administered on 
said estate in part only ; that he leased out the plantation, without 
any order of court, for one year and cultivated it himself mga 
year 1867; that he bes never filed any cians of his | 
549 istration, bat, on the contrary, has appropriated or used the 
rents and revenues of said estate for his individual benefit with-. 
out pay ing any of the creditors any portion of their just dues; that. 
for the year 1866 he received for poplin: omrcingyieme =~ 
titioners are informed & believe, a large sum of money, none of 
which he has accounted for; that he has abandoned his said ad- 
ministration and has no domicil or residence in this State, and is, 
as petitioners are informed, permanently abeent therefrom ; that he. 
has never given any good and sufficient : bond for the faithfulness of 
his administration, the security on his bond being utterly and en- 
tirely insolvent, and that he has no property in this parish, nor, as 
they believe, in this State; that he has never left a 
torney authorizing any one to represent him in the management of 
said estate, as they verily believe. 
Wherefore petitioners pray that the office of said Boyd and the 
administration of said estate may be declared to be vacated and un- 
represented ; that said Boyd be decreed to have abandoned his trust, 
and that in order to protect the interest of creditors an administrator’ 
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may be appointed to finish the said administration of said estate 
only partly administered by James G. Carson, testamentary executor, 
now deceased, & by said Boyd ; that for this purpose Charles R. Egelly, 

of said parish, may be appointed to represent said estate in said 
550 capacity, the said Charles R. y appearing herein by 


counsel and joining in the prayer of this petition. They 
further pray that a commission may issue to any notary public or 
other competent officer in the parish authorizing him to make an 
inventory of the effects of said succession, & for general relief in the 
premises. 

(Sig’d) SPARROW anp MONTGOMERY, 
Attys for Pet'rs. 


Affidavit. 
J. W. Montgomery, one of the counsel in this matter, being sworn, 


deposes and says that all the facts in the foregoing petition are true 


and correct to the best of his knowledge and belief. 
(Sig’d) J. W. MONTGOMERY. 


Sworn to and subscribed before me this 16th day of July, 1868. 
(Sig’d) : GEO. C. BENHAM, P. Judge. 


Order. 
State oF Loursitana, Parish of Carroll: 
Probate Court. 


By reason of the law being in favor of the petitioners, and due 
proof having been administered to the truth of their allega- 
551 __—itions, it is ordered, adjudged, and decreed that the prayer of 
the petition be granted. 
That said 1 Boyd, having abandoned his said administration, show- 
ing no residence or domicil in this State, his said office be held to 
be vacant and said estate to be unrepresented ; that due notice be 
given of the application of said Egelly, and if no opposition be. 
made thereto within ten days, as required by law, he be appointed 
and qualified as administrator for said succession, on giving bond 
as required by law. 
Thus done this 16th of July, 1868. 7 
(Sig’d) GEO. C. BENHAM, P. Judge. 


Endorsed: Filed July 16th, 1868. (Sig’d) Geo. C. Benham, P. 
judge. 
Petition. 
Opposition of F. W. Boyd. 
To the Hon. Geo. C. Benham, parish judge in and for the parish of 


Carroll, State of Louisiana : 


The petition of Frederick W. Boyd, a resident of the State of Mis- 
sissippi, with respect shows that he is the duly appointed executor 
of the last will and testament of Jas. Railey, late resident of your 


——e <3 fe ee SS a ee ee 
Se 4 et o— “s Sate 4 = 
© ge Cem SS SE Se ee ee ee ae 
= . s ~S4 = ~~ “ . ons = ‘>; = 


= ge es Se Be a ee 
fe Fig ee ee 
== ¥ ee HS ae on — 


said parish and State; that he has duly administered the orty. 
of the succession of the said Railey since his appointment and con- 
| firmation as executor under the will. | 
552 Petitioner : _ er shows ie aye, - Egelly Eos boas. 
to your honorable court praying , Kaq., be ap 
pointed dative testamentary executor of the said canuuaat Dotwith- 
standing your petitioner is acting as executor of thesame.  —=sisw 
Wherefore your petitioner prays that the said ication be re- 
jected, and that the said applicant pay all costs of this proceeding, 
and for all general relief. 
(Sig’d) GOODRICH, PILCHER anp - 
MONTGOMERY, Ad’ye. r 


Faventory. 
State oF Lousiana, Parish of Carroll: — 


Be it known and remembered thst in pursuance of an order 
decree of the parish judge in and for the parish of Carroll, State 
Louisiana, dated. 16th day of July, A. D. 1868, authorizing and 
quiring me to take an inventory and cause an appraisoment to 
made of all the property belonging to the succession of the late 
James Railey, deceased— 3 

I, Thomas D. McCandless, recorder in and for the parish of Car- 

roll, State of Louisiana, duly commissioned and qualified, 
553s proceeded to take said inventory and cause said Ly teen ge 

to be made by appointing John W. Hays and Michael Gin- 
gery, both residents of said parish and State, appraisers, to whom I 
administered the following oath, to wit: 

We do each of us solemnly swear that we will well and truly ap- 
praise and the true cash value place upon all a eae . 
ing to the succession of the late James Railey, dece , which may 
be submitted to us for our decision, to the best of our ability-and 
understanding, so help us God. 

ig’d JNO. W. HAYS. 


(Sig’d MICHAEL GINGERY. 


Sworn to & subscribed before me this — day of A. D. 1868. 
F. D. McCAND Recorder. ~ 


Having thus sworn said appraisers, we proceeded, in presence of 
the undersigned witnesses, to make the following inventory and ap- 
praisement : 


TI2E 


Ireu.—Land. 


All and singular that tract of land or plantation known as the 
“Front Railey ” or “ igh ” plantation, situated, lying, and being 
in the parish of Carroll, State of Louisiana, and in to No. 
nineteen north of range thirteen (13) east, and bounded as WS, 

to wit: 
554 In front by the Mississippi river; in the rear by lands of 
J. B. Beard ; on the left or above by the lands now belonging. 
33—113 
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to Dr. T. W. Lilly, known as Salem plantation; and below by 
the succession of Johnathan Morgan, and more particularly de- 
scribed in the deeds of sale to said James Railey as follows, to wit: 
Lots 33, 34, and N. 3 of section 35 and S. } of sec. 35 and so much 
of lot 36 as will include the quantity of 600 acres; also the E. 3 of 
N. E. } of sec. 55; also that tract of land bought by James Railey 
from Mrs. E.Savage, containing 219 acres, being part of her plantation 
previously, and bounded on the lower or east side by the lane which 
separated the lands of the said Railey and Savage; the first half of 
said 219 acres embraced in a uniform strip of the same width, run- 
ning the full depth of Mrs. Savage’s tract commencing at the bank 
of the Mississippi river, running due south parallel with the lane 
aforesaid to land occupied by J. B. Beard; the second remaining 
half of said 219 acres being embraced by a continuation of the front 
line up the river bank to a point terminating at the extremity of a 
piece of woodland which then divided the said Mrs. Savage’s “ front 
field ” from the back, and thence due east to the intersection of the 
north and south line of the first aforesaid half of said 219 
acres. . 
555 Also that tract of land bought by James Railey from J. H. 
D. Bowmar, commencing at the bank of the Mississippi river, 
on the line between the lands then owned by the said Bowmar and 
Railey, at the place called “the Pecan Grove plantation ;” thence 
running due south to the southeast corner of said Railey’s said land ; 
thence running east so far that by running a line due north and 
parallel with the line first above described to the bank of the Miss. 
river as will embrace and include 150 acres; and also the balance 
of the said Bowmar’s land and Pecan Grove plantation, bounded on 
the east by the lands of the est. of Johnathan Morgan, on the south. 
by the lands of J. B. Beard and Wm. Henderson, and on the west by 
what was previously known as James Railey’s “ Raleigh planta- 
tion.” 

And all said different tracks together now composing the said 
Raleigh plantation and containing the quantity of sixteen hundred 
and eighty-eight ,4% (1,688.70) acres, more or less, aforesaid, at one 
fs dollars per acre, amounting to the sum of $2,533.05, twenty-five 

undred and thirty-three ;°5, dollars. 

Thus done, inventoried, and appraised at one sitting and without 
turning aside to other matters, at my office, in the town of Floyd, in 

said —_ and State, in presence of Reuben S. A. McIntvre 
556 and Isaac P. Mathis, lawful witnesses, who hereto sign their 

names with said appraisers and me, recorder, on this the 4th 
day of September, A. D. 1868. 

(Sig’d) JOHN W. HAYS. 

(Sig’d) MICHAEL GINGERY. 


Attest: R.S. A. McINTYRE. 
J. P. MATHIS. : 
T. D. McCANDLESS, Recorder. 


: ae “Filed Sept. 17th, 1868. Geo. C. Benham, parish 
jadge.” 
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Bond of Administrator. 
Strate oF Lousiana, Parish of Carroll: 

Know fase! _ by ge F pres ec that we, Charles R. y: 
as principal, and J. W. Montgomery, as security, are 
bound wale the Honorable George C. Benham, 2 of said court 
and parish, in the sum of three thousand two hu dollars; to 
the payment whereof we hereby bind ourselves this 16th day of 


September, 1868. 
a . oe of — — 7 yeas fone Brg the — 
unden y was, on 1 y 0 ; inte 
pete 25 Ste of the estate of James Bailey. dec'd, and i if he 
557 ~=—shaill well and truly do and perform all the duties incum- 
bent on him as such, then this obligation to be null and void; 
otherwise to be in full force. 
(Sig’d) CHAS. R. EGELLY. 
(Sig’d) J. W. MONTGOMERY. 


Attest: GEO. C. BENHAM, P. Judge. 
: = “ Filed Sept. 16th, 1868. (Sig’d) Geo. C. Benham, parish 
judge.” 


Oath of Administrator. 
STATE OF LoursiANA, Parish of Carroll : 
Parish Court. 
I, Charles R. Egelly, do solemnly swear that I will discharge and 
perform faithfully all the duties incumbent on me as administrator 


of the succession of James Railey, dec’d, to the best of my ability 
and understanding, so help me God. 


(Sig’d) CHARLES R. EGELLY. 
p — to and subscribed before me this 18th day of September, 
. D. 1868. 
(Sig’d) GEO. C. BENHAM, P. Judge. 
558 Letters to Administrator. 
State oF Louisiana, Parish of Carroll : 
Parish Court. 


Be it known that Charles R. Egelly, having been inted, after 
due notices, administrator of the estate of James Railey, dec’d, and 
having taken the oath and given bond as required by law he is 
hereby authorized to perform the duties of said office, and full faith 
is due his acts as such. 2 

Witness the Hon. George C. Benham, judge of said court, this 16th 
day of September, 1868. 

(Sig’d) GEO. C. BENHAM, P. Judge. 
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Oath and letters endorsed: Filed Sept. 16th, 1868. Geo. C. Ben- 
ham, P. judge. 
Petition and Order for Sale of Property. 
Petition of adm’r. 


To the hon. the judge of the parish court in and for the parish of 
Carroll, Louisiana : 
The petition of Charles R. Ege!ly, of your said parish, represents— 
That your petitioner has been appointed administrator of the suc- 
cession of James Railey, dec’d, by virtue of an order & decree of 
your hon. court granted on the 16th day of July, 1868. 
559 That by virtue of an order granted by said court an in- 
ventory and appraisement of the property of said succession 
has been duly made and is now on file in your said office. 
Petitioner shows that on examination of the condition of said 
estate and of its liabilities he finds the following-mentioned claims 
now in judgment in the district court of said parish, to wit: 


A judgment on mortgage in favor of August Belmont, 

with § % interest from Feb’y 22, 1860, for this sum_ $15,000 00 
A judgment in favor of A. & M. Heine, with 8 % int. 

from Feb’y 9Y, 1861, for this sum $4,500 00 
A judgment in favor of E. Cower & Co., with 5 % int. 


from Aug. 3, ’60, for this amount io apni $800 00 
A judgment in favor of J.S.& R. E. Neal for this 
amount and 8 % int. from — -_.-......-.-...-.. $2,716 00 


$1,500 00 
$4,500 


$10,000 00 
A judgment on an account homologated in favor of 
Mess. Sparrow and Montgomery, att’ys 


Which claims & judgments are now due and amount to the sum 

of forty-six thousand dollars; that he has not in hand any 

560 means wherewith to settle up said indebtedness or any por- 

tion thereof; that in order to settle up the same a sale of the 
property of said estate is necessary. 

Wherefore petitioner prays that an order may be rendered by 
your hon. court decreeing the sale of all the property mentioned in 
the inventory aforesaid for the purpose of paying the debts of said 
succession. 

That your petitioner, as administrator, be authorized to make said 
sale according to law, and for general relief in the premises. 

(Sig’d) CHAS. R. EG Y, Adm’r. 


n- 
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Petition of the Citisens’ Bank, Intervenor. 
a the judge of the parish court in and for the parish of 


The Citizens’ Bank of Louisiana, a judgment creditor of the estate 
of James Railey, dec’d, as set out above, appears and prays for leave 
eer parinapss ay 8 proceedings of the administration of 
rn e prayer of the petition for a sale of the 

of sai eetate in order to pay the judgment held by your 
petitioner, and for general relief, &. 
(Sig’d) SPARROW anp MONTGOMERY, Ait’ye. - 
561 Order. Se 
Strate oF Louisiana, Parish of Carroll : 
Parish Court. 

The foregoing ——— of the administrator of the estate of James 
oe dec'd, of the intervener, The Citizens’ Bank, being con- 
sidered— 

It is ordered and decreed that prayer of said petitioners be 
granted ; that a sale of the property mentioned in inven 
taken by Thos. D. McCandless on i day of September, 1 
and now on erlang rye gee may seem the debts 
of said succession ; that said administrator to make 
said sale for cash, ‘and that afterwards he shall file in said court a 
tableau of distribution among the creditors of said estate of the funds 
to be realized at and by said sale. 


Thus done this 17th day of September, A. D. 1868. 
(Sig’d) GEO. C. BENHAM, P. Judge. - 


(Endorsed : :) Filed Sept. 17th, 1868. (Sig.) Geo. C. Benham, p. 
judge. 


562 Order and Writ of Sale and Return Thereon. 
StaTE oF Louisiana, Parish of Carroll: 
Order. 


Parisn Juper’s OrFrice. 


To Charles R. Egelly, administrator of the succession of James 

Railey, dec’d : 

You are hereby authorized & public 
auction for cash of the “ Raleigh plantation,” the of said 
succession, and icularly described in the inventory on file; said 
sale to be made in all respects according to law and the property to 
be sold in block. 

And how you shall execute this writ or commission make due re- 


ge hn te. ignature this 17th ds ber, 1868. 
itness m si re this > 
(Sid) GEO. ‘C. BENHAM, 


uired to make a sale at 
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Writ of Sale. 
Strate oF Loursrana, Parish of Carroll : 
Probate Court. 


The State of Louisiana & said court to Charles R. Egelly, adminis- 
trator in the estate of James Railey, dec’d, Greeting: 


You are hereby authorized and required to sell according to law 
the following-described property belonging to said succession, 
563 to wit: That property situated in our said parish known and 
designated as the “ Raleigh plantation,” bounded in front by 
the Mississippi river, in the rear by the lands of J. B. Beard, on the 
left or above by the lands now belonging to Dr. W. T. Sibley’s 
“Salem plantation,” and on the lower side by the lands of Johnathan 
Morgan’s succession, and situated about sixteen miles below the town 
of Providence, and containing about sixteen hundred acres, more or 
less. Terms of sale, cash. 
And of how you shall have executed this writ due return make to 
this office as the law directs. 
Witness the Hon. Geo. C. Benham, judge of said court, and the 
seal of said court, this the 18th day of Sept., 1868. 
(Sig’d) J. L. CHEATHAM, Clerk. 
By R. J. LONDON, D’y CTE. 


Return. 


Received the within writs of sale on the 18th day of September, 
1868, and by virtue thereof and of the judgment of the parish court 
rendered on the — day of Sept., 1868, I, Chas. R. Egelly, adm’r of 
the estate of James Railey, dec’d, did advertise the within-described 
property to be sold on the 20th day of Oct., 1868, at the door of the 
court-house in this parish, which advertisement was published in 
the “Elton Eagle,” the official newspaper of the parish, for more 
than thirty clear days previous tothe day of sale, and on the day 

of sale, to wit, the 20th day of Oct., 1868, I proceeded to 
564 ‘the place of sale, and at the hour of 12 “ m.” I read the judg- 

ment writ and advertisement aforesaid and offered said pro 
erty to the highest bidder for cash ; whereupon William G. Wyly 
bid the appraised value thereof, and, he being the last and highest 
bidder, I struck off and adjudicated said land and plantation to him 
at and for the price and sum of $1.50 per acre, being the appraised 
value aforesaid, and his bid, amounting to $2,533.05, having been 
paid up at the time of sale. 

I return this writ accordingly this the 20th day of October, 1868. 

(Sig’d) CHAS. R. EGELLY, 
Adm’r Estate James Railey. 


(Endorsed :) Filed April 17th, 1869. (Sig.) C. A. De France, parish 
judge. 
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Application for Monition, &e. 


bath > tee a ae te the parish court in and for the parish of 
of Carroll : 

The petition of Wm.G. Wyly, residing in said parish and State, 
with respect shows— 

That on the 20th October, 1868, he became the purchaser of a 
plantation situated on the Miss. river, in this parish, known as the 

“ Raleigh plantation,” sold at the succession sale of James 
565  Railey, decd. Said plantation is situated about sixteen miles 
below Lake Providence, in this parish, and bounded on the 

front by the Mississippi river; in the rear by the lands of J. B. 
Beard ; on the left or above by lands of T. W. Lilly, or “Salem 
Plantation,” and on the lower side by lands of the succession of 

Johnathan Morgan, dec’d, containing about 1,600 acres, more or 
less. Petitioner shows at the offering as aforesaid he became the 
urchaser of said plantation for the price and sum of twenty-five 
hundred and thirty-three ;§, dollars cash, paid upon the to. the 
legal representative of said succession; and thereupon R. 
lly, administrator of said succession, made petitioner a deed of 
sale to rman amr by authentic or public act and in every re- 

spect according to law. 

Petitioner shows that he is an innocent third purchaser and adju- 
dicatee of this pro and has paid up in cash the amount of his 
bid and has the title as aforesaid. 

But for the purpose — quieting his title he is anxious to sue out 
a monition to confirm his title. Petitioner shows that the writ of 
sale issued from this hon. court under and by virtue of which his 
said plantation was sold, and he is anxious to have a writ of moni- 
tion to issue from this honorable court, and, after | delays, to 

have his said title quieted by a decree of homologation. 
566 Wherefore petitioner prays that a writ of monition issue 
according so law, and, after legal delays and legal advertise- 
ments, that his title in and to said plantation be confirmed and ho- 
mologated and he be quieted in his possession. 
Prays for general relief. 
(Signed) W. G. WYLY, 
In Propria Persona. 


Order. 


StaTE oF Louisiana, Farish of Carroll: 


Having carefully considered the foregoing petition and by reason 
of the law being in favor of petitioner, it is ordered that a writ of 
monition do issue, and, after legal delays, if no opposition is made, 
that his title be homologated. 

Let ree prayer be granted according to law. , : 
Read & signed at chambers, in parish and State aforesaid, this 
dist day of October, A. D. 1868. 

(Signed) GEO. C. BENHAM, 
Parish Judge. 
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? 


— :) “Filed Oct. 31st, 1868. (Signed) R. I. London, d’y 
Cc ? i 


567 Writ of Monition. 
Parish Court in and for the Parish of Carroll. 


In the Matter of the Succession of James Rartey, Dec’d. 


Whereas Wm. G. Wyly has this day filed in this office his peti- 
tion praying for the homologation of his title, and that a monition 
may issue calling on all — to show cause (if any they can), 
within thirty days after legal advertisement, why said monition 
should not be approved and homologated by our said court and — be 
quieted in his title to the following property, to wit, a certain plan- 
tation known as the “ Raleigh plantation,” situated in this parish, 
about 16 miles below the town of Lake Providence, and bounded in 
front by the Miss. river, in the rear by the lands of J. B. Beard, 
on the left or above by the lands of T. W. Lilly, or “Salem planta- 
tion,” and on the lower side by the lands of the succession of Jona- © 
than Morgan, dec’d, containing about 1,600 acres, more or less, with 
all the improvements thereon, being the same property purchased 
by him at succession sale of the succession of James Railey, dec’d, 
on 20th Oct., 1868, for the price and sum of twenty-five hundred 
and thirty-three res dollarscash paid upon the spot; said Wyly, being 
the highest and last bidder, became the purchaser of said property, 

and the same was adjudicated to him for the price aforesaid : 
568 Now, therefore, I, John L. Cheatham, clerk of the thir- 

teenth district court of parish of Carroll and ez officio clerk 
of the parish court, do grant this monition in the name of the State 
of Louisiana, calling upon all persons who can set up any title and 
right to said. property in consequence of informalities in the orders, 
decrees, or judgments of the court under which said sale was made, 
or any irregularities or illegalities in the seizure, appraisements, 
time and manner of sale, the advertisement, or from any other de- 
fect whatever, to show cause, within thirty days from the day of the 
judicial publication of this monition, why the sale so made should 
not be confirmed and homologated and W. G. Wyly quieted in his 
possession and title to said property. 

Witness the Honorable George C. Benham, judge of the parish 
court in & for the parish of Carroll, Louisiana, and the seal of our 
said court this 31st Oct,, 1868. 


[seaz.] (Sig.) J. L. CHEATHAM, Clerk. 


Note of Evidence. 
W. G. Wy ty vs. James Rattey Est. 


PI’ff offers in evidence the writ of sale, the process verbal of the 
sheriff's return thereon, the petition of Chas. R. Egelly for ad- 
ministration, and the inventory made on the 4th of Septem- 

569 ber, A. D. 1868, and all the mortuary papers in the succes- 
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sion ; also offers the advertisement in the “ Elton ” extending 
from the 14th of November, 1868, to Ist January, 1869. | 
I hereby certify that the foregoing is all the evidence offered in 
the trial of the above-styled suit. 
se under my hand officially this the 4th day of January, A. 
. 1869. 
(Sig’d) R. K. ANDERSON, Clerk, 
By R. J. LONDON, D’y Clerk. 


(Endorsed :) Filed Jan’y 4th, 1869. R. J. London, d’y clerk. 
Judgment. 


By reason of the law and the evidence being in favor of pl’ff and - 
against the def’ts, and by further reason of the within monition being 
duly granted and duly advertised in the “ Elton le,” the offic 
journal of the parish of Carroll, La., for more than thirty days, and 
no opposition being made thereto, and on due proof being made in 
— court of the allegations of plaintiff, it is hereby o that 
plaintiff, W. G. Wyly, do have judgment of homologation and his 
title to the lands bought at the succession sale of James Railey be 
confirmed & homologated and that he be quieted in his title & pos- 

session to the following-described property, to wit: A planta- 
570 tion, known as the “Raleigh plantation,” situated in this 
parish on the Miss. river, purchased by him at the suc- 
cession sale of James R. Railey, dec’d, situated about 16 miles below 
: Lake Providence, “ bounded on the front by the Miss. river, on the 
. § rear by the lands of J. B. Beard, on the left or above by the lands 
3 of T. W. Lilly or ‘Salem plantation,’ and on the lower side by the 
lands of the succession of ji onathan Morgan, dec’d, containing about 
1,600 acres, more or less.” , 
It is ordered that the sale so made be confirmed & homologated. 
Read and signed in open court this 5th January, 1869. 
(Sig’d) C. A. Ds FRANCE, 


(Endorsed :) Filed Jan’y 5th, 1869. R. J. London, d’y clerk. 
Final Account of C. R. Egelly, Administrator, and Judgment Homolo- 
gating Same. 


Account. 
Estate of James Railey in ac. with Chas. R. Egelly, Dr. 
1868. : 
: To this amount, paid Jno. L. Cheatham, clerk of court, as 
per voucher 1 __-~_-_- caged iniaiaeacecaiiiaiaes $50 00 
To this amount, paid R. J. London, clerk, for costs of the 
ing, &c.,as per vouchier No. 2_....---- 31 65 


671 T thi *t, paid Sparrow & Montgom attor- 
o this am’t, pai Ww ery, 
neys, on the judg’t in their favor rendered on an 
ac. & tableau of distribution filed by the a 
tives of the deceased ex’r for est. of Railey fees in 
this behalf incurred, as per voucher No. 3 - 2.351 15 
34—113 
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To am’t of commissions due & payable to accountant, at 
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23 on the am’t of the inventory on file _....-__----=- 
To am’t paid “Carroll Record ” newspaper for advertise- 
ments, as per voucher No. 4_--- ---- -.-.-----.------ +15 00 
To am’t paid to the “ Elton Eagle” for advertisements, as 7 
UE OO © 24 ne stn ccnncnnanstanan 12 00 
To am’t reserved to pay for costs of this proceeding - ---- 10 00 
‘ $2,533 05 


Est. of James Railey in ac. with Chas. R. Egelly, Cr. 


. By this am’t rec’d on the sale of the Raleigh plantation, 
made under judg’t of the parish court on the 20th 
Gay OF CORRE, BGs oie crevice cn mcnsncwaoen $2,533 05 


To the hon. the judge of the parish court of the parish of Carroll’ 

State of Louisiana : 

The petition of Chas. R. Egelly, adm’r of the est. of James Railey, 
dec’d, represents— 

That the foregoing is a true & just account of his acts of admin- 
istration of said estate ; that the property of said estate having been 

duly sold under an order from your hon. court the proceeds 
572 ~=arrising therefrom amounted to the sum of twenty-five hun- 

dred & thirty-three ,75; dollars, which money has been dis- 
bursed by him in the payment of the privileged claims and those 
incurred as expenses of administration, as per the debits of this ac- 
count and vouchers annexed. Petitioner shows that said estate bas 
been fully administered. 

Wherefore he prays that the items of said account and the pay- 
ments aforesaid may be recognized as valid and approved and 
homologated, and that vour petitioner may be discharged from fur- 
ther administration, and that his official bond may be cancelled, 
and for general relief, &c. 


(Sig‘d) SPARROW & MONTGOMERY, Aé’ys. 
— :) “Filed April 17th, 1869. C. A. De France, parish 
judge.” | 

Judgment. 


Parish Court, Parish of Carroll, La. 
Succession of James Raitey, Dec’d. 


Judgment of homologation, &c. 


It appearing in this case that due & legal advertisement having 
been made of the final ac. of the adm’r and petition for discharge, 
and the time having poe te without opposition being filed, and the 
account being suppo by proper vouchers, and the payments and 
disbursements having been properly and legally ml it is there- 

fore ordered, adjudged, and decreed that there be judgment 
573 in favor of said adm’r, Chas. R. Egelly; that said payments 
and disbursements be recognized as valid and proper and 
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the said account be homologated and confirmed and the said ad- 
ae from further administration and his 
official bond be cancelled and annulled. : ) 

This done, read, and signed this 10th day of May, 1869, in open 


court. 
(Sig’d) C. A. De FRANCE, 
Parish Judge. 
Judgment. 


In this case it appearing that due notice of the petition and ac- 
count was duly made, and the time having expired without oppoai- . 
tion, and it being duly proved that said account is correct and- prop- 
erly supported by vouchers, it is therefore ordered, adju » and 
decreed that said account be homologated; allowed, & con & 
that there be judgment in accordance with the prayer of the peti- 
tion, & that said adm’r be discharged and his bond be cancelled. 

Read and signed in open court this 7th day of July, 1869. 

C. A. Dg FRANCE, 


(Sig’d) 
Parish Judge. 
574 Srarte or Louisiana, Parish of East Carroll : 


CLERK’s OFFICE OF THE 8TH District Court. 


I hereby certify that the foregoing twenty-three (23) pages contain - 
a true and correct copy of all the original rs on file in this office 
in the matter of the administration of Chas. R. Egelly of the succes- 
sion of James Railey, deceased. 

Given under my hand and the seal of said court this the 18th day 
of March, A. D. 1882. 

(Sig.) F. H. G. TAYLOR, 
Deputy Clerk. 


Exursit “B.” Referred to and made part of the foregoing testimony. 
Offered in evidence before special examiner by defendants July 
19th, 1882. Filed July 19th, 1882. Succession of James Railey. 


Certified Copy of Application of William Oraig and James C. Erwin, 
Oreditors, Praying for Rule, &c., upon Executor. 
Succession of JAMES RaILEY. 
To the hon. the judge of the 13th judicial district of the State of 
Louisiana, in and for the parish of East Carroll: 


William Craig and James C. Erwin, who reside in this par- 
575 _ ish, respectfull y show that they are creditors of the succession 
of James Railey, deceased. Said succession owes William 


Craig nine thousand three hundred and forty-six ;4J, dollars, with 
eight per cent. per annum interest from the first day of January, A. 
D. 1860, until paid, subject to a credit of ten hundred and eighty 
dollars paid on the 26th day of January, A. D. 1861, and in the fur- 
ther sum of one thousand dollars, with cignt per cent. _ annum 
interest from the first day of January, A. D. paid ; that 


1863, unti 
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said succession owes James C. Erwin one thousand dollars, with 
eight per cent. per annum interest from the first day of January, A. 
D. 1863, until paid ; shows that said succession has been opened in 
this parish, and that Frederick W. Boyd is dative testamentary ex- 
ecutor of the same; that their said claims have been presented to 
said executor and have been accepted and acknowledged as just 
claims against said succession. 

Wherefore they pray that a rule be granted them against said 
executor ordering him to file an account showing the amount of 
funds of said succession now on hand within the legal delays; that 
. upon his failure to answer said rule or in the event of his not exhib- 
iting in his hands funds sufficient to pay said claims that the rule be 

made absolute, and that an order of sale issue to the sheriff of 
576 this parish to sell in accordance with law 4 sufficient amount 

of the property of said succession of Jaines Railey, deceased, 
as appears on the inventory of the same, to pay said claims, interest, 
and costs. 

They further pray that the said executor, Frederick W. Boyd, be 
served with a notice hereof, and for all other orders or notices neces- 
sary in the premises. 

(Sig’d) DUNCAN anp NEWMAN, 
Att’ys for Petitioners. 


Order. 


Upon considering the foregoing application, it is ordered that 
Frederick W. Boyd, dative executor of the succession of the late 
James Railey, deceased, do file an account of his acts and doings as 
executor aforesaid within ten days from the service hereof and 
according to law. : 

Parish of Carroll, La., M’ch 23rd, 1867. 

(Sig’d) J. L. CHEATHAM, 
Clerk District Court. 


(Endorsed:) Filed March 18th, 1867. Rob’t J. London, d’y clerk. 


577 Citation and Return. 
StaTE OF Louisiana, Parish of Carroll: 
Thirteenth District Court. 


CRAIG and ErwIN 
v8. No. 5367. 
SUCCESSION OF JAMES RAILEY. 


The State of Louisiana and said court to Frederick W. Boyd, exec- 
utor, residing in said parish and State, Greeting: 

You are hereby summoned either to comply with the demand 
contained in the petition of the said William Craig and James C. 
Erwin, a duly certified copy of which accompanies this citation, or 
to deliver your answer to the said petition in writing in the office of 
the clerk of said court held at Floyd, in said parish, within fourteen 
days after service hereof, and according to law. 
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Witness the Honorable r D. Farrar, judge of said court, & 
the seal of said court this the 23rd day of M’ch, in the year of our 
Lord 1867. 

(SEAL. ] (Sig’d) J. L. CHEATHAM, Clerk, 
i P’r ROBT J. LONDON, D’y CVE. 
“ Delivered ” M’ch 23, ’67. 


Sheriff’s Return. 


Frederick W. Boyd, executor, in said parish & State, he being absent 
from home at the time of service hereof, as ascertained by interro- 


gg Received, Floyd, Carroll parish, Louisiana, M’ch 23d, A. D. 1867; 
i the within citation, together with a certified copy hereof and a cer- 
i tified copy of plaintiffs’ petition, and on the 27th day of the same 
if month & ag served said copies by handing the same to 
4 578 Frederick W. Boyd., Jr.,a free white person above the age of 
i 14 years, at and residing at the residence of the within-named 


PA Ht bon bene 


t gating the said F. W. Boyd, Jr. 
£ (Sig’d) W. W. COLLINS, Sheriff, | 
By C. A. HEDERICK, D’y Sheriff. 


‘ (Endorsed :) Returned and filed April 11, 1867. Rob’t J. London, 
’y cl’k. 


| 

| 
+ SraTe or Louisiana, Parish of East Carroll: 
i 
t 
| 


CLERK’s OFFICE OF THE 8TH District Court. 
Ses I hereby certify that the within and foregoing is a true and cor- = 
i rect copy of the originals on file in this office. 23 
; me my hand and the seal of said office this 10th day of March, a 
t . D. 1882. . 
: [SEAL. ] (Sig’d) F. H. G. TAYLOR, 
i Dep’ty Clerk. 


} Exuisit “€.” Referred to and made part of the foregoing testi- 
mony. Offered in evidence by complainant beforespecial examiner 
July 20th, 1882. Filed July 20th, 1882. 


Froyp, La., Sept. 14th, 1865. 

rE Rev. F. W. Boyd, Vicksburg, Miss. 

i 579 Deak Sir: I did not receive your note of the 10th August 
< until a few days ago, owing principally to my own abeence 
from home. 

I do not think you will meet with any serious difficulty in going 
bond for your administration upon the estate of Railey, for, under 

resent aspects, the property will be appraised at a low rate,and your 
bond, being for only one-fourth over and above such appraisement, 
it will cory for a very large amount. 

You state that you can procure securities on the bond in the city 
of New Orleans, which is perfectly legitimate, & I would recom- 
mend your doing so, inasmuch as it will fecilitate the procuring of 
additional names resident in the parish in case the clerk of court 
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should not be satisfied as to the solvency of such securities. It is 
very possible, owing to his limited acquaintance in the city, that 
such objection may be made by him ; consequently he would, in the 
absence of information on their solvency, require resident security. 

As a term of our court is now approaching, 2nd Monday — Octo- 
ber, it will be impossible for me to meet you at Mr. Newman’s pre- 
vious to that time, and I presume that before I could appoint a day 
for an interview there we may meet here, for it will be necessary for 
you to qualify before the clerk of court & tender your bond previous 
to taking possession of the Railey succession. 

Very respectfully, your ob’t s’v't, 
(Sig’d) J. W. MONTGOMERY. 


580 Exnaisit “D.” Referred to and made part of the foregoing 
testimony. Offered in evidence by complainant before 
special examiner July 20th, 1882. Filed July 20th, 1882. 


Fioyp, July 27th, 1865. 
Mrs. Mary E. Boyd, Natchez, Miss. 

Mapam: In association with Gen. E. Sparrow I have been hereto- 
fore representing (as attorney) the executor of your late father’s will. 
You have, of course, been informed of the death of Dr. James G. 
Carson, who was executor, and who, up to the invasion of this coun- 
try, had possession of the succession in this parish. When the Fed- 
eral army came into the parish, or rather were about to do so, he 
applied to us for a legal opinion as to his duty respecting the prop- 
erty. We recommended the course which he afterwards adopted, 
along with nearly all the planters of the country, which was to 
remove all the slaves beyond the probable reach of the invading 
troops. He removed them to Texas, where they are at this time. 
They have not been able at any time there to pay or earn more 

than expenses; this was in a great measure the result of the 
581 condition of the country, and was a misfortune which was 
shared by nearly all our refugees. : 

The negroes are still under the control of the overseers, Mr. Craig 
and Irvin. A crop of corn has been made, and which may per- 
haps be disposed of for funds sufficient to defray expenses in remov- 
ing the negroes and the personal effects back to the plantation. 
The negroes are anxious to return, and I take occasion to urge upon 
the heirs of the estate to permit them todo so, and to assist them 
also in their wishes. 

They will all, or most of them, enter into the service of the 
estate, and thus, during the next year, make the two plantations 
productive, to some extent at any rate. If the heirsand your mother 
will authorize the overseers they will, I presume, sell out the crops 
this fall and remove everything to Carrol], but the written consent 
of the parties interested must be given to enable them to doso. In 
order to hire the services of the negroes next year upon the two 

lantations up here it will be necessary that another executor should 
appointed, some person residing in the State, & who will be able 
to give good and sufficient security for the performance of his duties. 
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The proper person for that place must be determined upon by the 
heirs of the estate—that is to say, that there will be no dimcalty in 
procuring the appointment of the person indicated by them, 
582 provided he have the qualifications required by law. In the 
meantime the negroes and personal will-remain in the 
hands of the two overseers. It would be well not to postpone action 
in this matter beyond the fall, and perhaps the sooner the executor 
r + preter gpested th tl fo 
t has su at you were the proper one for me to cor- 
respond with on this subject, and I should be pleased to know the 
wishes of the family respecting the matters alluded to. 

My address is to “ care of George R. Newman, Carroll parish, La., 
via Vicksburg.” There are no postal arrangements in the parish as 
yet. 

I am, — truly your ob’t s'v’t, 
(Sig’d) J. W. MONTGOMERY. 


Exuisit“E.” Referred to and made part ofthe foregoing testi- 
— Offered in evidence before special examiner by defendants 
july, 1882. 


(Endorsed :) J. W. Montgomery to(conveyance) J. H. D. Bowman. 
October, 1869. 


Be it known and remembered that before me, Lazarus Lindsey, a 

commissioner of the State of Louisiana in and for the State 

583 of Mississippi, residing in the city of Vicksburg, and duly 
commissioned and qualified— 

Personally came and appeared Edward Sparrow, herein acting as 
the agent and attorney-in-fact for John W. Montgomery, of Carroll 
parish, Louisiana, who declared and said that for and in considera- 
tion of the sum of two thousand and ten dollars to him, the said‘agent, 
cash in hand paid by J. H. D. Bowmar, of the said city of Vicks- 
burg, the receipt of which is hereby acknowledged, he, the said 
agent, in behalf of said Montgomery and by virtue of the power of 
attorney hereto annexed and made a of this act, does hereby 
sell and convey to the said Bowmar all the right, title, and interest 
of said Montgomery in and to one undivided half of the plantation 
in Carroll parish he acquired at a sale made by the sheriff of said 
parish on the 2nd day of October, 1869, as per deed executed by said 
sheriff on the 11th day of October, 1869, said plantation containing 
in all about three thousand acres, more or less, and composed of the 
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25, T. 19, R. 12 E.; also E. } of S. E. } of sec. 25, T. 19, R.13 E,, 
containing 160.16 acres; said appearer also declares that this sale is 
made without warranty of title or return of price in case of eviction, 
the purpose hereof being to convey only the right in said property 
acquired by said sheriff's sale; and the said Bowmar being present, 
accepts this sale with all its clauses and conditions, and declares that 
he dispenses with exhibition of the certificate of the recorder of 
mortgages as required by the law. 

This done and passed at my office, in the city of Vicksburg, this 


14th day of October, 1869, in presence of E. D. Farrer and F. F. 


Montgomery, competent witnesses, who with the parties have signed 
this act in my presence. 

In witness whereof I have attached my seal and signature at the 
same time. The word “ warranty ” inserted before signing. 


(Sig’d) J. W. MONTGOMERY, 
By his agent, EDWARD SPARROW. 
(Sig’d) J. H. D. BOWMAR. 


Attest: E. D. FARRER. 
F. F. MONTGOMERY. 
LAZ. LINDSEY, 
Commissioner. 


585 Srate or Louisiana, Parish of E. Carroll : 


I certify the above to be a true copy of the original record in this 
office in Notarial Book “N,” folios 281 & 282. 
Witness my hand and seal on this the 17th July, A. D. 1882. 
[SEAL. ] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


Exursit “ F.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by defendants 
July 26th, 1882. Filed July 26th, 1882. 


—- >) Deed. H.G. Blackman, administrator, to Louis G. 
Balfour. 


StaTE OF LovuisIANA, Parish of Carroll: 


Be it known that on this 2nd day of February, A. D. 1869, before 
me, Donelson C. Jenkins, a notary public in and for said parish of 
Carroll, personally came and appeared Horace G. Blackman, execu- 
tor of the last will and testament of the late William G. Balfour, 
dec’d, who declared and said unto me, notary, that by virtue of an 
order and decree of the parish court for the said parish of Carroll 

requiring him to sell the landed property of the estate of the 
586 __ said late William L. Balfour, deceased, and of a writ of sale issued 

to him on said order and decree, he had caused a legal notice 
and advertisement of the sale of all said landed property to be pub- 
lished for thirty clear days in the “ Elton Eagle,” the official print- 
ing newspaper of said parish of Carroll, representing that said sale 
would take place on the 2nd day of Puen. 1869, at the Erie 
plantation, for cash, and that on said day of sele, having repaired to 
the place of sule aforesaid, and after having read the said writ and 
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advertisement in a loud and audible voice, he offered 3 
est bidder, for cash, the before-mentioned & folk , oe 
land and property, to wit: Lots or fractional sections Nos. 71, 72, 78, . : 
74, 75, 76, 77, and 78, all in township No. 22 north, of range No. 13 Ss 

= east, together with lot or fractional section No. 30, in township No. 
21 north, of range No. 13 east, all in the parish of Carroll and State a 
of Louisiana, and containing about sixteen hundred and thirty- ** ~ 

j eight acres, more or less. a 

7 Whereupon Louis G. Balfour bid for the same the sum of three =~ 

| dollars per acre, which being over the appraised value of said prop- oe 

erty and the last and highest bid offered, the same was struck off 

; and adjudicated to him. 

That by reason of the premises the said a doea. hereb 

sell, convey, and deliver unto the said is G. Balfour all 


587 _—ithe right, title, and interest of said estate of William L. Bal- 
: four in and to all of said mentioned and before-described 
tract or tracts of land, with all the improvements and 
! nances thereunto belonging, with full warranty of the title; and 
the said purchaser being present accepted of this act with all its 
: parts and causes. 
Thus done and signed the day and date first above written, in 
presence ne aon G. prionenn and Matt. rs Kingley, a t wit- 
nesses, who, together wi e parties and me, notary, sign this act. 
(Sig’d) H. G. BLACKMAN, Ex’r Est. 
¥ W. L. BALFOUR. 
- L. G. BALFOUR. 


- fone Attest: SAM’L-G. WILLSON. 
MATT. E. KINGSLEY. 


: D.C. JENKINS, Not. Public. 
Strate or Lourstan, Parish of East Carroll : 


I Hereby certify the above and foregoing act of sale to be a correct 
; copy of the original on file and of record in this office in Notarial 
Book “A,” folios 46 and 47. 
Witness my official signature and seal this the 17th day of July, 
1882. 
SEAL. (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


588 Exnisirr“G.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendants July 26th, 1882. Filed July 26th, 1882. . 


= (Endorsed :) Deed. Geo. A. Sherridan, sheriff, to Jno. H. Green. 
; 1868. 


Strate oF Louisiana, Parish of Carroll : 


Thirteenth District Court. | 
Frrp. M. Goopricu vs. NarcissA MorGan, now GREEN. 
Be it known that, by virtue of a writ of fere facias issued from 
35—113 
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said court in the above-styled case, to me directed, commanding me 
to seize and sell the following-described property belonging to the 
defendant, Narcissa J. Morgan, to wit: Lots 41, 42, 43, 44, 48, and 
lot No. 1, and the upper half of lot No. 2, T. 19, R. 14 E., contain- 
ing altogether 1,150 acres, more or less; also lots 7 and 8, in T. 19, 
R. 14 E., 33074%, acres, the N. 3 of sec. 56, in T. 19, R. 13 E., con- 
taining 318,48, acres; also undivided 4 of a lot of 120 acres, owned 
with Oliver J. Morgan, in sec. 51, T. 19, R. 13 E., being 60 acres; 
also undivided 3, with H. Hood, of the W. 3 of sec. 62, in T. 21, R. 
12 E., containing 160,33, acres; all situated in said parish 
589 and State, with all the interest in the buildings thereon or 
thereto belonging: 

I, Geo. A. Sherridan, sheriff in and for the parish of Carroll, 
State of Louisiana, commissioned and sworn, did, on the 21st day of 
January; A. D. 1868, seize the above-described property, notice of 
which seizure was waived by J. W. Montgomery for defendant, in 
writing, and on the Ist day of August, A. D. 1868, I advertised said 
property forsale in theCarroll Record, a newspaper published weekly 
in said parish and State, to be sold at the door of the court-house in the 
town of Floyd, in said parish and State, on the 1st Saturday, the 5th day, 
of September, A. D. 1868 ; and on said day of sale, at the place afore- 
said, after reading the advertisement of sale and the recorder’s cer- 
tificate of mortgage, I offered the same for sale in an audible voice; 
whereupon John H. Green became the purchaser thereof for the 

rice and sum of seventeen hundred and thirty-four dollars, that 
ing % of the appraised value of said land. : 

Now, in consideration of the premises and by virtue of the author- 
ity in me vested by law of the State of Louisiana, I do hereby sell 
and adjudicate unto the said purchaser all the right, title, interest, 
and claim of the said Narcissa J. Morgan, now Green, has or had in 

and to said property ; to have and to hold the same unto the 
590 said purchaser, his heirs and assigns, for his own proper use, 
benefit, and behoof forever. 


In testimony whereof I hereunto sign my name officially, together 
with T. D. McCandless and A. G.-Belden, witnesses of lawful age, 
residing in said parish and State, this the 5th day of September, 
A. D.1868. 

(Sig’d) GEO. A. SHERRIDAN, 
By JAS. W. DRAUGHAN, 


ar D'y Sheriff. 
(Sig’d) JNO. H. GREEN. 

(Sig’d) T. D. McCANDLESS. 

(Sig’d) A. G. BELDEN. 


STaTE OF Louisiana, Parish of Carroll: 


Thirteenth District Court. 


I hereby certify the above and foregoing deed is duly recorded, in 
my office, in Sheriff's Transfer Book “ C,” folio 280. 
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, Given under my hand and seal of office this 17th day of October, 
 (Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


I hereby certify the foregoing act of sale is a correct copy of the 
original record in Notarial. Book “ N,” folios 122, 123. 
Witness my hand and seal of office this 17th day of July, 1882. 
[SEAL.] (Sig’d) GEO. J. a ; 
y 


591 “Exnsrsrr H.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendants July 26th, 1882. Filed July 26th, 1882. , 


(Endorsed:) Deed. W. W. Collins, sheriff, toMrs. N. P. Williams. 
1868. 


State oF Louisiana, Parish of Carroll : 
13th District Court. 
Mrs. Narcissa M. Patren vs. J. B. WILLrams. 


Be it known that by virtue of a writ of fre facias issued from 
said court and to me directed, commanding me to seize and sell the 
following-described property belonging to thedefendant, John B. Wil- 
liams, to wit: One hundred and twenty-eight acres of land, to be 
taken from the upper portion of the plantation of the late J. M. Pat- 
ten, dec’d, being the same land purchased by said Williams at 
sheriff's sale of the property of Selina A. Keat, only child of Selina 
A. Patten, dec’d : : 

I, William W. Collins, sheriff in and for the parish of Carroll, 
State of Louisana, duly commissioned and sworn, did, on the 12th 
day of December, A. D. 1867, seize the above-described property, 
notice of which seizure I gave Jno. B. Williams, defendant, in writ- 

ing,, gone Bee the 28th say = —— —- D. 1867, I — 
592 _tised said property in the “ Carro » & Newspaper 

lished w ay said parish and State, to be sold at the Hoor 
of the court-house in the town of Floyd, in said parish and State, 
on the first Saturday, the first day, of February, A. D. 1868. | 

And on said day of sale, at the place aforesaid, after reading the 
advertisement of sale and the recorder’s certificate of m I 
offered the same for sale in an audible voice; whereupon Mrs. Narcissa_ 
gg M. Patten, wife of Jno. B. Williams, became the purchaser thereof 
Ss for the price and sum of two hundred and twenty dollars. 
| Now, in consideration of the premises and by virtue of the author- 
ity in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, inter- 
est, and claim which the said Jno. B. Williams has or had in and to 
said property : 

To have and to hold the same unto the said purchaser, his heirs 
and assigns, for his own proper use, benefit, and behoof forever. 
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In testimony whereof I hereunto sign my name officially, — 
with W. D. Hardeman and L. B. Clarkson, witnesses of lawfu 
residing in said parish and State, this the first day of Feb’y, A. D. 


1868. 
W. W. COLLINS, Sheriff, 
By J. W. DRAUGHAN, D’y Sheriff. 
NARCISSA P. WILLIAMS, [t.s.] 
Authorized by me J. B. WILLIAMS. 


Attest: W. D. HARDEMAN. 
- L. B. CLARKSON. 


593 A true copy of the original. 
Witness my hand and seal this 17th July, 1882. 
[SEAL. ] (Sig’d). GEO. J. HOOK, 
D’y Recorder. 


Exuieit “I.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by defendant- 
July 26th, 1882. Filed July 26th, 1882. 


(Endorsed :) Deed. Jas. A. and Selser Bass to W.G. Wyly. Octo- 
ber 17, 1868. 


State OF Louisiana, Parish of Carroll : 


Be it known and remembered that this day before me, D. Mc- 
Candless, recorder in and for — of Carroll, State of Louisiana, 
duly commissioned and qualified, and in presence of the witnesses 
hereinafter — and undersigned, personally came and appeared Jas. 
A. Bass and Selser Bass, beth residents of the aforesaid parish and 
State, and the said appearers declared that, for and in consideration 
of the total price and sum of two thousand dollars ($2,000.00) to 
them cash in hand paid, the receipt of which they hereby acknowl- 
edge and grant a full and clear acquittance therefor, they have and 

do hereby grant, bargain, alien, convey, transfer, set over, 
594 and deliver, with a full, complete, and perfect guarantee and 

warrantee against all troubles, debts, mortgage, donations, 
alienations, or other encumberances of whatever kind or nature, not 
only against their own acts and deeds, but those of their vendors, 
hereby subrogating the present purchaser to all their rights of ac- 
tion for warranty against their vendors that they could have used 
themselves, unto William G. Wyly, resident of said parish and State, 
here present purchasing and accepting for himself, all the right, 7 
title, interest, and claim of said James A. Bass and Selver Bass in 
and to the estates of their father and mother, James A. Bass and 
Indiana T. Bass, both deceased, and especially all the right, title, 
interest, and claim in and to a certain plantation situated on the 
Miss. river in the aforesaid parish and State, supposed to contain 
about fourteen hundred (1,400) acres, and bounded on the north by 
landsof W. M. Deeson, east by the Miss. river, south by lands of 
Abraham Bass, and west by lands of est. of Wallace Keene, together 
with all the buildings and improvements thereon or thereunto be- ad 
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longing; to have and to hold their said interest in and to theafore- 
said estates, and especially their interest in and to the plantation 
above described, unto the said William G. Wyly for his own 

use, benefit, and behoof forever, said i 


MARY E. B. BOYD, &C., V8. WILLIAM G. WYLY ETP AL. 


595 it is their desire and intention hereby to the said 
Wyly to all their rights of heirship in and to the estate of 
their deceased parents, and especially to the tation herein de- 


scribed, and to invest him with full power authority to exercise 
said rights the same as they themselves might or have done. 

And the said appearers, James A. and Selser Bass, severally de- 
clared themselves to be over twenty-one (21) years old, and that 
had not heretofore disposed of or encumbered their interest in and 
to their father’s and mother’s estates or either of them. 

The mortgage certificate required by article 3328 of the civil code 
of this State is <a with by the purchaser, William G. Wyly, 
and — — eld harmless for its non-production at the pass- 
ing hereof. 

Thus done and passed at my office, in the town of Floyd, in said 

ish and State, in presence of Wm. McWilliams and Govy Hood, 

wful witnesses, who hereto sign their names with said a 
— — on this the 17th day of October, in the year of our 


(Sig’d) _-¢ JAS. A. BASS. 
SELSER BASS. 
W. G. WYLY. 
Attest: WILLIAM McWILLIAMS. 
GOVY HOOD. 
T. D. McCANDLESS, Recorder. 
East Carroll, La. 


596 I hereby certify the above to be a true copy of the original 
record in this on in Notarial Book “N,” folios 121 & 122. 
Witness my official signature and seal of office this 17th:day of 
July, 1882. 
[sEax. ] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


Exuisit “J.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by defendants 
July 26th, 1882. Filed July 26th, 1882. 


(Endorsed :) Deed. George A. Sherridan, sheriff, to H. Frellsen. 
1869. 


Srate or Lourstana, Parish of Carroll : 
13th District Court. 
Henry FRELLSEN 


v8. } No. 4890. 
Govy Hoop. 


Be it known that by virtue of a writ of fere facias issued from the . 
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and to me directed, commanding me to steze and sell the following- 
described property belonging to the defendant, Govy Hood, to wit: 
A certain tract or tracts or parcels of land situate in said parish and 
State described by official survey as the S. E. } of sec. 48, S. W. } of 
sec. 49, N. E. } of sec. 57, lots 1, 3, 4, 5, and 6 of sec. 56, lot 3 of 
sec. 61, lots No-. 1 and 7 of sec. 60, lot No. 4, sec. 55, lots 5, 6, 
597 and 7, sec. 51, and lots 1, 2, and 3, sec. 54, all in T. 21, R. 12 
E:; also the undivided 3 of W. 3 of sec. 62, same township and 
range, containing in all 1,992,5, acres, together with all the im- 
provements thereon or thereto belonging, I, George A. Sherridan, 
sheriff, by my duly authorized deputy, James W. Draughan, did, on 
the 23d day of November, A. D. 1868, sieze the above-described 
property under and by virtue of said writ, notice of which siezure 
was waived in writing by said defendant at the foot of said execu- 
tion, and on the same day, month, and year said defendant waived 
the advertisement required by law, except so far as to post the same 
in three public places in said parish and State, to be sold on the 
first Saturday, the 5th, of December, A. D. 1868, at the door of the 
court-house in the town of Floyd, in said parish and State, for cash, 
with the benefit of appraisement, which I accordingly did. 
_ And on said day of sale, after reading the advertisement and the 
recorder’s certificate of mortgage, and having said lands duly ap- 
praised, and after reading all the waivers made by said defendant, 
together with his written consent that the same might be sold on 
‘the Ist Saturday, the 5th, of December, A. D. 1868, without other 
advertisement than by posting as aforesaid, I offered said land for 
sale in an audible voice at public auction to the highest bid- 
598 der; whereupon Henry Frellsen, by his attorneys, Sparrow 
and Montgomery, bid for said lands, as the highest and last 
bidder, the sum of six hundred and sixty-four ;,'5 dollars, that 
being % of the appraised value of said land. Now, in consideration 
of the premises and by virtue of the authority in me vested by the 
laws of the State of.Louisiana, and by further reason of the acknowl- 
edgement of said parties of a credit on the execution for the amount 
of said acts, I do by these presents sell and adjudicate unto the said 
Henry Frellsen all the right, title, interest, and claim which the 
said Govy Hood has or had in and to the foregoing-described prop- 
erty : 

To have and to hold the same unto the said Henry Frellsen and 
his heirs and assigns forever. 

Thus done and executed this the 5th day of Dec., A. D. 1868, in 
presence of Albert G. Belden and William A. Page, lawful witnesses, 
who hereto sign with me, said sheriff as aforesaid, and the parties 
purchasing and accepting this act. 


(Sig’d) G. A. SHERRIDAN, Sheriff, 
« By J. W. DRAUGHAN, D’y Sherif. 
« H. FRELLSEN. 


“ By SPARROW anp MONTGOMERY. 


Attest: A. G. BELDEN. 
W. A. PAGE. 


office of the clerk of the 13th district court in the above-styled suit — 
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A true copy of the original on file in this office. 
Witness my hand and seal of office this 17th day July, 1882. 
[seat. |] | (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


599 Exuisit“K.” Referred toand made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendants July 26th, 1882. Filed July 26th, 1882. 


(Endorsed :) Deed. Geo. A. Sherridan, sheriff, to F. M. Good- 
rich. February, 1870. 


StaTe oF Louisiana, Parish of Carroll: 
13th District Court. vr. 


Mrs. Rosa CAMMACK 
v8. | Wo 236. 
OxriveER T. Morecan. 


Be it known that by virtue of two writs of fiere faciaz issued from 
said court in the above-stvyled cases ahd to me directed, commanding 
me to sieze and sell the ffollowing-described property belonging to 
the defendant, Oliver T. Morgan, to wit: 

The undivided five-sixteenths in and to the following-described 
land situate in the parish of Carroll, State of Louisiana, known as 
the plantation of the estate of Jonathan Morgan, composed of lots 
41, 42, 43, 44, 48, and the lower half of lot 49, in township 19, of 
range 13 east, and lot 1 and the upver half of lot 2, in T. 19 N., of 
R. 14 E.; also lots 7 and 8, in T. 19, R. 14 E.; north half of sec. 56, 
T. 19, R. 13 E.; also the undivided half of one hundred and twenty 
acres owned with the estate of O. J. Morgan, in sec. 51, T. 19, R. 13 
east, containing in all seventeen hundred and fifty-eight 5, 

acres: 
600 I, Geo. A. Sherridan, sheriff in and for the parish of‘ Car- 

roll, State of Louisiana, duly commissioned and sworn, did, 
on the 18th day of November, A. D. 1869, seize the above-described 
property, notice of which seizure was waived by O. T. Morgan, de- 
fendant, in writing, and on the 18th day November, A. D. 1869, 
I advertised said property by posting the same in three public places 
in said parish and State to be sold at the door of the court-house in 
the town of Floyd, in said parish and State, on Saturday, the 19th 
day of December, A. D. 1869, in accordance with waiver filed in 
above suits, for cash, with the benefit of appraisement; and on said 
day of sale, at the place aforesaid, after reading the advertisement 
of sale and the recorder’s certificate of mortgage, I offered the same 
for sale in an audible voice; whereupon Ferdinand M. Goodrich be- 
came the purchaser thereof for the price and sum of nine hundred 
and fifteen J, dollars, which amount I paid over to said i 
concurrently, as shown by the return on the words of f. fa. filed in 
suits 5235 and 5236 on file in the office of the clerk of the 13th dis- 
trict court, that being 3 of the appraised value of said lands. 
Now, in consideration of the premises and by virtue of the au- 
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thority in me vested by the law of the State of Louisiana, I do hereby 

sell and adjudicate unto the said purchaser all the right, title, and. 

interest and claim which the said Oliver T. Morgan has or 

601 had in and to said property; to have and to hold the same 

unto the said purchaser, his heirs and assigns, for his own 
proper use, benefit, and behoof forever. | 

In testimony whereof I hereto sign my name officially, together 


with and , witnesses of lawful age, residing in 
said parish and State, this the 19th day of December, A. D. 1869. 
(Sig’d) GEO. A. SHERRIDAN, Sheriff, 


By J.W. DRAUGHAN, Dy “ 
FERD. M. GOODRICH. 


A true copy of the original on file and of record in this office in 
Notarial Book “ H,” folios 354, 355. 
Witness my hand and seal this 17th day of July, 1882. 
[sEAL] (Sign-d) GEO. J. HOOK, 
D’y Recorder. 


Exuieit “L.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by defendants 
July 26th, 1882. Filed July 26th, 1882. 


(Endorsed :) Deed. Geo. A. Sherridan, sheriff, to F. M. Goodrich. 
868. 


State or Louisiana, Parish of Carroll : 
Thirteenth District Court. 
Frerp. M. Goopricu vs. AGNEs A. MorGAan, now RIcKETTs. 


602 Be it known that by virtue of writ of fre facias issued 

from said court in the above-styled suit and to me directed, 
commanding me to seize and sell the following-described property 
belonging to the defendant, Agnes A. Morgan, to wit : — 41, 42, 43, 44, 
48, and the lower 3 of lot 49, T. 19, R. 13 E., and lot No. 1 and the 
upper 3 of lot No. 2, in T. 19, R. 14 E., containing 1,150 acres; also 
lots 7 and 8, in T. 19, R. 14 E,, containing 330.19 acres; also the 
N. 3 of sec. 56, in T. 19, R. 13 E., containing 318.40 acres; also an 
undivided 3 of a lot of 120 acres, owned with Oliver J. Morgan, in 
sec. 51, T. 19, R. 13 E., in said parish and State, being 60 acres; also 
an undivided 3, with H. Hood, of the W. 4 of sec. 62, T. 21, R. 12 E., 
containing 1,600.38 acres, together with all her interest in the build- 
ings and improvements thereon or thereto belonging: 

T Geo. A. Sherridan, sheriff in and for the parish of Carroll, State 
of Louisiana, duly commissioned and sworn, did, on the 21st day of 
June, A. D. 1868, seize the above-described propert , notice of which 
seizure was waived by J. W. Montgomery, att’y for def’t, in writing, 
and on the first day of August, A. D. 1868, I advertised said pro 
erty for sale in the Carroll rd, a newspaper published weekly in 
said parish and State, to be sold at the door of the court-house in the 


_ town of Floyd, in said parish and State, on the first Saturday, the 
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5th day of ber, A. D. 1868; and on said day of sale, 
603 at the place aforesaid, after reading the advertisement of sale 

and the recorder’s certificate of mortgage, I offered the same 
for sale in an audible voice; whereupon Ferd. M. Goodrich, plaintiff, 
became the purchaser thereof for the price and sum of seventeen hun- 
dred and thirty-four dollars, that being the full am’t of the appraised 
value of said property. . ; 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, inter- 
est, and claim which the said Agnes A. Morgan, now Rickett, has 
- had - — — Property, - have — —— the same unto 
the said purchaser, his heirs and assigns, for his own proper use, 
— onl —— a oe q 

- testimony whereo ereto sign my name officially, er 
with T. D. McCandless and A. G. Belden, witnesses of Letel age, 
residing in said parish and State, this 5th of A. D. 1868. 

(Sig’d) GEO. A. SH DAN, Sheriff, 
By J. W. DRAUGHON, Dy - 


FERD. M. GOODRIC 
Attest : T. D. MCCANDLESS. 
A. G. BELDEN. 


I certify the above to be a true copy of sthe original act on file and 
of record in the office in Notarial Book “ H,” folio 123. Given under 
my hand and seal this 17th July, 1882. 

[SEAL. ] (Sig’d) GEO. J. HOOK, 


Dy 


604 Exnisir“M.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendant July 26th, 1882. Filed July 26th, 1882. 


(Endorsed :) Succession of James Railey. Certified copy of peti- 
tion for and homologation of final account of executor, 


To oo — the judge of the district cuurt in and for the parish of 
rroll : 

The petition of Mrs. Catherine Carson, testamentary executor of 
the last will of Dr. James G. Carson, shows that on the — day 
of Dr. James G. Carson was duly qualified and confirmed as 
testamentary executor of the last will and testament of James Railey ; 
that on the 17th July, 1862, the said executor filed an annual ac- 
count of his administration in your hon. court, and which has been, 
after due and legal delays and notices, allowed and homologated. 

That he continued to administer said estate until the approach of 
the Federal army made it unsafe to keep the slaves and movable 
property on the premises; and, therefore, under the advice of the 
counsel who represented him for the benefit of the estate, he removed 

said property to the State of Texas, where he had removed his . 
605 own property ; that whilst there nothing more than a sup- 
port for the slaves was made. 
36—113 
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That subsequent to the account so filed but small crops were made 
by the estate on account of the disturbed condition of the country 
consequent upon the war then existing; that part of the crops that 
were made were taken by the Confederate authorities, for which he 
was allowed and compelled by them to receive Confederate money 
& bonds, and a large portion of the crops were by them destroyed ; 
that the said Confederate money and bonds were expended for the 
benefit of the estate, as shown in the account which is annexed and 
rendered in behalf of said executor; that said executor employed as 
counsel to represent him and said estate Messrs. Sparrow and Mont- 
gomery, atty’s-at-law; that for their services rendered to said executor 
and said estate a statement of their claims and charges, including 
the claim for rendering this final account, is made, and which peti- 
tioners pray- may be allowed and paid as part of the expenses of 
administration ; and petitioner further prays that said account may 
be allowed and homologated by a judgment of the court, and that 

“a counsel of absent heirs be appointed to represent the heirs, Mrs. F. 
W. Boyd, Charles and Otey Railey, all of whom are absent, and con- 

tradictorily with whom said account may be adjudicated 
606 upon. After due notice to him said counsel prays for general 


relief in the premises. 
(Sig’d) SPARROW ann MONTGOMERY, Aéty’s. 


(Endorsed:) Filed Nov. 10, 66. J. L. Cheatham, clerk. 


I do solemnly swear that I will faithfully perform and discharge 
all the duties incumbent on me as counsel of absent heirs in the 
succession of James Railey to the best of my knowledge and ability, 
so help me God. 

(Sig’d) C. A. DE FRANCE. 


— to and subscribed before me this the 5th day of January, 
1867. | 
(Sig’d) J. L. CHEATHAM, Clerk. 


Upon considering the foregoing petition and account annexed it 
is ordered that legal notice be given of the filing of said account, 
and after the expiration of the legal delays, if no opposition is made, 
let the said account be approved and homologated as prayed for. 

It is further ordered that Chas. A. De France, att’y-at-law, be ap- 
pointed counsel of the absent heirs of said succession, to wit, for 
ner F. W. Boyd and Charles and Otey Railey, non-residents of this 

tate. 

Parish of Carroll, La., Jan’y 5th, 1867. 


(Sig’d) J. L. CHEATHAM, 
Clerk District Court. 
607 I hereby accept service of the within petition and account 


filed, having carefully examined the same, and waive citation 
and service of copies of the same, and waive legal delays, to save 
costs to the heirs. 
Floyd, La., Jan’y 5th, 1866. 
(Sig’d) C. A. DE FRANCE, 
Counsel for Absent Heirs. 


ne - 


MARY E. R. BOYD, 4C., VS. WILLIAM G. WYLY ET AL. 283 


Notice. 


Mrs. Catherine Carson has filed a final account of the administra- 
tion of her late husband, Dr. James G. Carson, dec’d, in the matter 
of the succession of the late James Railey, deceased. If no opposi- 
tion is made thereto on or before the first in March next, said account 
will be approved and homologated. 

Parish of Carroll, La., Jan’y 5th, 1867. 

(Sig’d) J. L. CHEATHAM, 
Clerk District Court. 


By reason of the law and evidence, and by further reason of no 
opposition having been made, it is, therefore, ordered, adjudged, and 
decreed that the annexed final account of Mrs. Catherine Carson of 
the acts and doings of her late husband, James G. Carson, as execu- 
tor of the succession of the late James Railey, deceased, be, and the 

same is hereby, approved and pyre 
608 Done and si this the 2nd day of February, A. D. 1867, 
at clerk’s office, parish of Carroll, Louisiana. 
(Sig’d) J. L. CHEATHAM, 
Clerk District Court. 


By reason of the law and the evidence, and by further reason of 
the legal notices having been given, and expiration of the legal 
delays, and no opposition having — made, it 1s, therefore, ordered, 
adjudged, and decreed that the account hereto annexed, filed on the 
10th day of November, A. D. 1866, by Mrs. Catherine Carson, setting 
out and making a complete showing of all the transactions of her 
late husband, John G. Carson, as executor of the estate of the late 
James Railey, dec’d, be, and the same is hereby, approved and 
homologated. 

Done and signed at clerk’s office, parish of Carroll, Louisiana, this 
the 6th day of April, A. D. 1867. 

(Sig’d) J. L. CHEATHAM, 
Clerk District Court. 


STaTE OF LovuIsIaNA, Parish of Carroll : | 
CLERK’s OFFICE OF THE 8TH Disrricr CouRT. 


I hereby certify that the within and foregoing isa true copy of 
the original document on file in this office. 
Witness my hand and seal of said court this the 11th day of 
March, A. D. 1882. 
(Sig.) F. H. G. TAYLER, D’y Clerk. 


609 (Endorsed :) Estate of James Railey, deceased. Certified 
copy of final account of the administration of Dr. James G. 
Carson, executor. 


610 


6¢ 99, 6 
Dec. 16. “ 
6&¢ 28. é¢ 


Nov. 28, 1862. To p 


284 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


Final account of the administration of Dr. James G. Carson, ex- 
ecutor of the last will and testament of James Railey, rendered for 
the succession of said Carson by Mrs. Catherine Carson, testament- 
ary executor. 


The executor is charged as debits for the following items: 


roceeds of 11,578 bushels corn taken 
by Confederate military authorities, 
for which they paid him @ 50c. 


Confederate money -------------- 5,789 00 
41,950 bundles fodder taken by Con- 
federate’s military, for which they 
allowed ex’r $1.00 per hundred in 
Confederate money ---- ~~ -------- 419 50 
proceeds 211 bales cotion taken by 
Confederate government, for which 
he received in Confederate bonds... 8,636 82 
proceeds 233 bales cotton taken by the 
Confederate government, for which 
he was allowed in Confederatebonds. 9,262 93 
$24,108 25 


Nov. 22. By am’t p’d clerk’s costs, as per voucher No. 2_ 


WwW: &. cee * 2. YG, 
J.B. Beard688 bushelscorn, “ 6. 
T. T. Oliver for 12 beef cattle, 


SUA, © nsiihsasdiiesfub sik bepuciaciliuniadlahdedaimcadares 


Wm. Craig for overseeing_No. 8- 
T. F. Gaddis for beef cattle - “ 9- 
R. C. McGee, services rendered, 

Nk niin siivsiiinilipe cleaned cttw 
Mrs. A.G. Stone for pork_No. 11- 
Jas. C. Massey, 5,000 bushels corn, 

OS Re Se ar eae ee 
Sam’! Templeton for corn_No. 13- 
T. F. Oliver 10% discount in ex- 

changing Confederate bonds for 
bill to use for est..... _- No. 14. 


The balance of the crops were destroyed by order of the Confed- 
erate military commanders and the sums so received as above were 
disbursed in expenses of the estate of James Raily as per contract. 

The executor is entitled to credit for the following items paid out 
and expended in behalf of the est. of James Railey: 


1862. 


15 60 
10 00 


10 00 
1,198 00 
3,487 50 

516 00 

617 35 


864 00 
1,632 83 


60 00 
400 00 


8,750 00 
1,500 00 


300 00 
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18968 cccsice . No. 15_ 869 33 
# aged rs R. C. McGee for services in re- 
moving property------No.16. . 400 00 
Apr. 16. “ = R. C. McGee for ditto.... “ 17. 140 00 
ie im “ taxes for Carondalett place, No. 
18 . slotline isa 639 40 
pe i: “ taxes for Raleigh place-.No.19- 736 71 
. ny J. W. McClendor for — eg odiien 
_ movi rty -...-- o. ZU. 
« « 3G Den eee «91. 1,198 33 
‘ - “ Davis for medicine & haul- , 
gous ple eee, see No. 22. 140 00 
“ * S. D. Oliverforcotton cords, “ 23 — 270 


00 
. « — §. E. Lester for ferriage__ “« 24. 30. 00 
“ ° C.B. Richardson for corn. “ 25- 325 00 
5 “  E. Graves, jailer’s fees__.. “ 26_ 17 00 
" . Thos. Maddox bill for work on 

WEEE tin eS Sa No. 27. 44 00 
- as H. Gersen & Co. bill for osna- 

bergs ---------_------No. 28. 1,117 20 
. “ invoice molasses, &c. .... “ 29- 151 72 


. “due ex’r,as per account rendered by 

Jackson Worley, for expenses for 

611 removing property from near Fed- 

eral lines, @ $7.52 per head for each 
NONTO sn Srnn Bi ee No. 30- 2,110 30 

Am’t cash advanced, as per ac. & receipt of 
Wm, Craig. ci. 5 can -No. 31-.- 400 00 


Am’t paid out for expenses incurred by J.C. Er- 

win, overseer, in removing negroes, at $8.03 

per fA IES a PE No. 32.. 3,298 84 
Am’tof cash advanced to Wm. Craig to defray 

expenses in removing property....No. 33.. 1,074 00 


$27,534 11 

By am’t brought for’d_...-.......------------------ 27,534 11 

To * 73 RET NEIE MOLE SLED LIE RS SON 24,108 95 
<« © ~ cash rec’d as per voucher 33, above----------- 440 

“6 aes, ee 25 25 

“ for 487 fit. lumber Janice ica bleed 12 17 

« « « « bagging & iron sold J. B. Beard___--- 145 60 


To am’t profits on making salt at Lake Bristeneau----- 1,911 96 


bramthotéann eee 
To rT 4 rT} pe EEE SERS LIEN EES Ba LEED ER I 643 93 
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The items of the foregoing were founded — Confederate money ; 
the following items are founded on lawful currency : 


By balance, as per ac. rendered on file in court -------- 727 64 
“ commissions on the inventory, @ 23% ------------ 10,805 00 
" Am’t due ex’r------------ - es ae $11,532 64 


Statement of debt which the executor incurred for the estate and 
which is unpaid, but which accountant asks to be allowed and 
paid by the est. of James Railey, dec’d, as part of the expenses of 
administration, including charges for the ac. 


612 Am’t due Sparrow and Montgomery, attorneys, for probat- 

ing the last will and testament, opening the succession, su- 
perintending the taking of the inventory, consultations with and 
general advice to executor, rendering the ac. now on file and allowed, 
and for filing this account and professional services in conducting 
the same to final settlement (the inventory being $432,233.00), 


$6,000.00. 
State oF Louisiana, Parish of Carroll : 
CLERK’s OFFICE OF THE 8TH DistTRICT CouRT. 


I hereby certify that the within and foregoing isa true and correct 
copy of the original on file in this office. 
Given under my hand and the seal of said court this 10th day of 
March, A. D. 1882. | 
[SEAL.. ] (Sig’d) F. H. G. TAYLOR, 


Deputy Clerk. 


613. Exnarsit“N.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendant July 26th, 1882. Filed July 26th, 1882. 


(Endorsed :) Creditors vs. Succession of James Railey. No. 5104. 
Petition. 
To the hon. the judge of the 13th district court in and for the parish 
of Carroll: 

The petition of G. Malin Davis, of Natchez, Mississippi, who sues 
for the use of Mrs. Elizabeth S. Davis; of August Belmont, of New 
York city; of A. and M. Heime, who compose the commercial firm 
of that style, doing business in New Orleans; of E. Carver Company, 
a company duly chartered by the State of Massachusetts; of the 
Citizens’ Bank of Louisiana, and of J.S. and R. E. Neal, of Madison, 
Indiana, respectfully represents— 

That your petitioners appear herein as the creditors of James 
Railey, dec’d, whose succession has been opened in your hon. court 
by the appointment and qualification of F. W. Boyd as dative testa- 
mentary executor of the last will and testament of said Railey ; that 


said succession is indebted unto your petitioner, G. M. Davis, for 
use aforesaid in the sum of twenty-nine dhoanied dollars, less credit 


—— ’ ee a- ae hes a ~* gt e: . —— 
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hereinafter mentioned on back of the first note annexéd, 
614 which indebtedness is found on the two notes of said Railey: 
in favor of petitioners, executed on 30 March, 1859, at 
Natchez, the first for fifteen thousand dollars, due one year after. 
date, with ten per cent. per annum intcrest after maturity till paid, 
upon which is a payment credited on the 7th of April, 1860, for the 
interest due to March 30, ’60, & four thousand five hundred dollars 
on the principal; the second for fourteen thousand dollars, due two 
years aher date, with same rate of interest after due till paid; that 
by the laws of Mississippi, where said notes were made, it is lawful to 
charge 10% interest on money loaned ; that said Railey, in order to 
secure the payment of said notes and interest as they became due, 
on the 30th of March, 1859, by act passed before G. W. Williams, 
recorder of the parish of Concordia, executed unto your petitioner a 
special mortgage, whereby he hypothicated unto your petitioner, G. 
M. Davis, the following-mentioned property, situated in your said 
parish, viz: That tract of land & plantation situated in this parish 
formerly known as “Polkland,” but now styled “Carondalet,” 
bounded on the east by land of Wm. Henderson & J. B. Beard, on the 
north by land of J. B. Beard and estate of Jonathan Morgan, on the 
south by land of Wm. Henderson and John Denson, and on the 
west by land of Bowmar and Newman, all in township 19 north of | 
range 13 east, and containing one thousand one*hundred and sixty- 
six acres, being the same purchased by mortgagor from Lucien 
615 Polk on 16th December, 1854, a copy of which act of mort- 
gage is annexed for reference. 

That said estate is indebted unto your petitioners, A. and M. 
Heine, in the sum of four thousand five hundred dollars for this, 
that on the 9th of January? 1860, the said Railey made his note for 
that sum, payable to the order of W. Cox and Co. in thirteen months 
after date, with 8 % per annum interest after maturity, which note 
was duly endorsed by payees over to said petitioner-, and that when 
it became due it was legally protested for non-payment, whereby 
said Railey became indebted in the further sum of $3.50, costs pro- 
test. ; 

That — estate is indebted unto your petitioner, The Citizens’ 
Bank of Louisiana, in the sum of fifteen hundred dollars for this, 
that on 3 December, 1861, the executor thereof gave his note for 
plantation apres to W. Cox and Co. to the amount aforesaid and 
due six months after date, with 8 % per annum interest from due 
till paid, which note was endorsed by payees and delivered to pe- 
titioner. . | 

That said estate is indebted unto your petitioner, E. Carver Com- 
[oe y, in the sum of eight hundred dollars and interest from August 

Oth, 1860, founded on an account for two cotton gins furnished 
said Railey. 

That said estate is indebted unto your petitioners, J. S. and R. E. 
Neal, in the sum of twenty-seven hundred and sixteen 7,5, dollars 

and interest since 23 August, 1860, which debt is founded on 
616 anopen account against said Railey for the price of a steam- 
engine, boiler, and appliances. | 3 


MARY E.R. BOYD, 4C., V8. WILLIAM G.:WYLY ET AL. a 
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That said estate is indebted unto your petitioner, Augustus Bel- 
mont, in the sum of fifteen thousand dollars for this, that on the 
22nd February, 1858, the said Railey executed and delivered unto 
Joseph H. D. Bowmar a promissory note for that sum, due 15 Jan- 
uary, 1862, with 8 % per annum interest from due, which, being 
endorsed over by payee in full to August Belmont & Co, was by 
them endorsed in blank & delivered to your petitioner, Belmont ; 
that said Railey gave said note for part of the price of a plantation 
sold to him by said payee on the 22nd February, 1858, by act passed 
before Eli Harris, “ not. pub.,” which land is situated in this parish, 
on the west bark of the Miss. river, bounded on the east by the es- 
tate of Jonathan Morgan, south by lands of J. B. Beard and Wm. 
Henderson, on the west by the lands known as the Railey planta- 
tion, all in township 19 north, of range 13 east, & containing six 
hundred and forty acres, and which in said act was specially mort- 
gaged unto said payee in order to secure said note. 

Petitioner shows that all of said claims have been admitted by 
the executor of the last will of said Railey and ordered to be ranked 
by the judge among the acknowledged debts of said succession, and 
are annexed thereto as part hereof. 

Petitioners pray that said dative testamentary executor 

617 may be cited and ordered to render an account, in default 
whereof that he may be destituted of his letters of executor- 

ship and another executor be appointed in his stead; that the 
property of the estate may be sold in due course of law in order to 
pay said debts, and that out of the proceeds of the sale thereof 
the said mortgaged debts may be respectively paid by preference 
oe to their respective rank and privilege on said respective 
tracts of land ; that the other creditors may be paid concurrently, 
except your petitioner, E. Carver Company, be Sesbeed to have a 
a on said cotton gins, and that your petitioners J. S. and 

. E. Neal be decreed to have a privilege on said steam-engine, 
boiler, &c., and that they be paid respectively out of the proceeds 
thereof by preference as vendors, &c. Petitioners pray for cost and 
general relief in the premises, &c. 


(Sig’d) SPARROW anp MONTGOMERY, Ad’ys. 


Order. 


Upon considering the foregoing petition and documents annexed, 
it is ordered that Frederick W. Boyd, dative testamentary executor 
of the last will and testament of the late James Railey, dec’d, do 
file an account setting forth fully and explicitly his acts and doings 
as dative executor aforesaid, as well as the exact condition of said 
succession generally within ten days from the service hereof, and 
according to law. 

Parish of Carroll, Aug. 29th, ’66. 

(Signed) J. L. CHEATHAM, 
Clerk Dist. Court.. 


618 (Endorsed :) Creditors vs. Succession of James Railey. Peti- 
tion, claims, and mortgage. Filed Aug. 29, 1866. J. L. 
Cheatham, clerk. 
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MARY E.R. BOYD, 4C., VS. WILLIAM G. WYLY ET AL. 
Strate oF Loursrana, Parish of Carroll: 


13th District Court. 


CREDITORS 
v8. \ io 5104. 
SucCESSION JAMES RAILEY. 


The State of Louisiana and said court to Frederick W. Boyd, dative 
testamentary executor, residing in said parish and State, Greeting: 
You are hereby summoned either to comply with the — 

contained in the petition of the said cred‘tors of said su on, 

a duly certified copy of which accompanies this citation, or to-de- 

liver your answer to the said petition in writing in the office of the 

clerk of said court, held at Floyd, in said parish, within twelve days 
after service hereof, and according to law. 

Witness the Hon. E. D. Farrar, judge of the said court, and the 
seal of the said court, this 30th day of August, in the year of our 
Lord 1866. | 

[sEAL. } (Sig’d) J. L. CHEATHAM, Clerk. 

Delivered Aug. 30th, 1866. 


Received, Floyd, Carroll parish, La., Thursday, Aug. 30th, 1866, 
the within citation, together with a certified copy hereof, and a cer- 
tified copy of pl’t’ffs’ petition, and on Tuesday, 11th September, 

A. D. 1866, served said copies by handing the same to Geo. 
619 Harrison, a free white person above the age of 14 * acme which 

I ascertained by inte tion, residing on the Front Raley 
place, in the parish of Carroll, Louisiana, that being the placed 
claimed as the residence of the said Frederick W. Boyd, ex’r, he 
being absent from home at the time of service hereof. 


(Sig’d) W. W, COLLINS, Sherif. 
Note No. 1. 
$15,000.00. NatcHeEz, March 30th, 1859. 


One year after date I promise to pay to G. Malin Davis or order 
the sum of fifteen thousand dollars for value received, being for a 
bona fide loan of money, to bear interest at ten per centum per an- 
num after maturity until paid, payable at W. A. Britton & Co.’s, 
Natchez, and renewable for one year upon the payment of one year’s 
interest at ten per cent. at maturity, provided notice of the-wish so 
to renew be given ninety days before maturity. 

(Sig’d) J. RAILEY. 


[ Written across the face :] 


Ne varietur. 30 March, 1859. 
J. W. WILLIAMS, Recorder. 


Examined and allowed Oct. 18th, 1862. 
Registered Oct. 18th, 1862. 
37—113 


R. BULLOCK, Judge. 
R. S. WOOD, Clerk. . 
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Endorsed. 


The interest paid on this note to March 30, 1861, and four thou- 
sand five hundred dollars of the principal thereof, and renewed for 
balance for one year, as per agreement in note. 

(Sig’d) G. MALIN DAVIS. 
_ April 7th, 1860. | 


620 Let the within note be ranked among the acknowledged 
debts of the succession, to be paid in due course of law. 
April 5th, 1866. : 


(Sig’d) E. D. FARRAR, 
Judge 13th District. 
Pay to E. S. Davis or order. 
G. MALIN DAVIS. 
Dec. 87H, 1865. 


The within note presented to me, as adm’r, for payment, and 
knowing the same to be correct and unpaid (except the credits 
endorsed), I have no objection thereto in due course and according 
to rank. 

(Sig’d) F. W. BOYD, 
Dat. Test. Adm’r. 


STATE OF MISSISSIPPI, - 
Adams County, 


Personally appeared before me, Rob’t S. Wood, clerk of-the pro- 
bate court of said county, Mrs. E. S. Davis, who, being duly sworn, 
deposeth and saith that no part of the money intended to be secured 
by the annexed instrument hath been received or any security or 
satisfaction given for the same either to or by herself or assignee, 
a is credited thereon and the mortgage on the face thereof 
referred to. 


(Sig’d) E. S. DAVIS. 
Sworn to and subscribed before me October 18th, 1862. 
(Sig’d) R. S. WOOD, Clerk. 
621 Note No. 2. 
$14,000.00. NatcHeEz, March 30th, 1859. 


Two years after date I promise to pay to G. Malin Davis or order 
the sum of fourteen thousand dollars for value received, being for a 
bona fide loan of money, to bear interest at ten per centum per annum 
after maturity till paid, payable at W. A. Britton & Co.’s, Natchez, 
and receivable for one year upon prepayment of one year’s interest 
at ten per cent. at maturity, provided notice of the wish so to renew 
be given ninety days before maturity. 

(Sig’d) J. RAILEY. 


(Written across the face :) 


Ne varietur. 30th March, 1859. 
G. W. WILLIAMS, Recorder. 
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Examined and allowed Oct. 18th, 1862. 


(Sig’d) R. BULLOCK, Judge. 
| Registered Oct. 18th, 1862. 
BS (Sig’d) R. S. WOOD, Clerk. 
| Endorsed. 
Let the within note be ranked among the acknowledged debts of . 
i the succession, to be paid in due course of law. 
7 April 5, 1866. 
(Sig’d) E. D. FARRAR, 
) Judge 13th District. 
Pay to E. S. Davis or order. , 
G. MALIN DAVIS. 
622 Dec. 8TH 1865. 


The within note presented to me, as adm’r, for payment, and 
knowing the same to be correct and unpaid, I have no objection 
thereto in due course and according to eonlk: 

(Sig’d) F. W. BOYD, 
Dat. Test. Adm’r. 
Affidavit. 


STATE OF MIssIssIPPI, \ oe 
Adams County, : 


Personally appeared before me, Rob’t S. Wood, clerk of the pro- 
bate court of said county, Mrs. E. S. Davis, who, being duly sworn, — 
deposeth and saith that no part of the money intended to be secured 
by the annexed instrument hath been received or any security or 
satisfaction given for the same either to or by herself or assignee, 


except the mortgage upon the face thereof referred to. 
(Sig’d) E. 8. DAVIS. 


Sworn to and subscribed before me Oct. 18th, A. D. 1862. 
(Sig’d) " R. S. WOOD, Clerk. 


- Note to W. Cox & Co. 


$4,500. CARROLL ParisH, La., Jan’y 9, ’60. 

| Thirteen months after date I promise to pay to the order of 
| 623 W.Cox & Co. at their office, in New Orleans, La., forty-five 
hundred dollars for value received, with interest at the rate of 
fi eight per cent. per annum after maturity until paid, due 9-12 Feb’y, 


pad le 
ee TT a a 


H 1861. 
Es (Sig’d) J. RAILEY. 

| (Endorsed :) W. Cox & Co. 

} By consent the payment of the note is postponed until the 9th of 

1 February, 1862, interest on same having been paid to that date in 
1 advance. se 


New Orleans, February 12th, 1861. 
(Sig’d) W. COX & CO. 
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Demand, protest, & notice of protest are waived, and we hold our- 
selves bound for the payment of this note in the same manner as if 
the demand, protest, and notice of protest had been duly given. 

New Orleans, 12th February, 1862. 

(Sig’d) ~ W. COX & CO. 


I acknowledge this to be a just claim ‘against the succession of 
James Railey, deceased, and promise to pay the same in due course 
of administration. 

llth Dec., 1865. 

(Sig’d) F. W. BOYD, 
Dat. Test. Adm’r. 


A true copy of the original note sued on in said suit No. —. 
Given under my hand and seal of office this 20th day of Decem- 
ber, A. D. 1860. 
(Sig’d) J. L. CHEATHAM, Clerk, 
Per ROBT J. LONDON, D’y Clerk. 


Endorsed: 5104. Copy of note withdrawn. 


624 Protest. 


Unrtrep States oF America, Staite of Louisiana: 


By this public instrument I protest. 

Be it known that on this 12th day of February, in the year one 
thousand eight hundred and sixty-one, at the request of A. Mon- 
treuil, Esq., cashier of the Bank of Louisiana, holder of the original 
note whereof a true copy is on the reverse hereof written, I, Felix 
Grima, notary public in and for the city and parish of New Orleans, 
duly commissioned and sworn, by my deputy, Chas. B. Bany, pre- 
sented said note to a clerk of Messrs. W. Cox & Co., at their office, 
where it is made payable, and demanded payment thereof, and was 
answered that no funds had been deposited with them to pay said 
note. - 

Whereupon I, the said notary, at the request aforesaid, did pro- 
test, and by these presents do publicly and solemnly protest, as well 
against the drawer or maker of said note as against all others whom 
it doth or may concern, for all exchange, re-exchange, damages, 
costs, charges, and interests suffered or to be suffered for want of 
payment of said note. 

Thus done and protested in the presence of of Chas. F. Bany and 
Louis Dutorin, both of this city, witnesses: 

In testimony whereof I grant these presents under my sig- 
625 nature and the impress of my seal of office, at the city of New 
Orleans, on the day and year first above written. 
(Sig’d) F. GRIMA, Not. Pub. 


(Endorsed:) Protest. 12th February, 1861. J. Railey’s note, 
amount, $4,500; fee, $3.50. Messrs. A. & M. Heine. Felix Grima, | 
not. pub. No. 4665. $4,500. W. Cox & Co. Postponed to 9-12 
February, 1862. Cost of protest paid in cash, with interest. 


a ee 
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Copy of Protested. Note. 


$4,500. CaRRro.. Panrisu, La., 9th January, 1860. 
Thirteen months after date I promise to pay to the order of W. 
Cox & Co., at their office in New Orleans, fo, meee Brae hundred 
dollars, for value received, with interest at the rate of eight per cent. 
annum after maturity until paid. 
(Sig’d) J. RAILEY. 


(Endorsed :) W.Cox &Co. A. & M. Heine. 


I, the undersigned notary, do hereby certify that the farties to 
the original whereof a true copy is above written have been duly 
notified of the protest thereof by letters to them by me written and 
addressed on the day of the said protest and served on them re- 
spectively in the manner following, viz: 


* * * * * * * 


In faith whereof I have hereunto signed my name, together with 
witnesses, at New Orleans, this — ——, eighteen hundred & sixty. 


626 $1,500.00. New Or.eans, Dec. 3rd, 1861. 
Six months after date I promise éo pay to the order of W. 
Cox & Co., at their office in this city, fifteen hundred dollars,- with 
eight per cent. interest per annum from maturity till paid. This 
note is given in payment of necessary ——— plies furnished 
the Raleigh plantation, belonging to the estate of James Railey, in 
Carroll parish, and constitutes a privilege claim to its fullest extent 
till satisfied to the exclusion of all others upon: all cotton from said 
Raleigh plantation sold after date hereof. | 
(Sig’d) J. G. CARSON, Er. 


Due June 3-6, 62. 101. 


Endorsed: 8677. J.G. Carson. $1,500.00. 6 June. W. Cox & 
Co. Protest, demand, and notice of protest waived. (Sig’d) W. 
Cox & Co. 


THE StaTeE oF LOUISIANA, 
Parish of Orleans, Oity of New Orleans: 


Personally appeared before me, D. F. Mitchell, second justice of 
the peace for the parish and city aforesaid, C. 8. Hunt, of the firm 
E. Carver Co., who, being duly sworn, deposes and says that the an- 
nexed account of E. Carver Co. against James Railey for $808.88 
is, to his own personal knowledge, correct, due, and owing as stated. 

(Sig’d) : C. 8. HUNT. 


627 Sworn to and subscribed before me, in the city of New Or- 


leans, this 19th day of Feb’y, 1861. , 
(Sig’d) D. F. MITCHELL, 
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Account Carver Co. 


New ORLEANS, Aug. 30, 1860. 


Mr. James Railey, bo’t of E. Carver Co., sole manufacturers unde - 
Carver’s patents of 1845, extending — 1859, with all later im- 
provements, No. 46 St. Charles street. 


Two cotton gins : 


No. 5464. 80 R. } Witb roll cleaners. 
“ 5465. 80 L. § 160 saws at $5.00 per saw, $800.00. 
Int. from Jan’v 1, ’61. 
Marked James Railey, Railey’s Landing. 


I recognize this as a just claim against the estate of James Railey, 
to be paid in the course of the administration. 
M’ch 3rd, 1861. 
(Sig’d) J. G. CARSON, Executor. 


The above account was presented to me this day. 
Vicksburg, 4 January, 1866. 
(Sig’d) F. W. BOYD, 
Dat. Test. Executor. 


(Eudorsed :) Let the within account be ranked among the acknowl- 
edged debts of the succession, to be = in due course of law. April 
6th, 1866. (Sig’d) E. D..Farrar, judge 13th district. 


628 Mortgage. 
STATE OF Louisiana, Parish of Concordia: 


Be it known and remembered that on this thirtieth day of March, 
in the year eighteen hundred and fifty-nine, before me, the under- 
signed, G. W. Williams, recorder of said parish and ez officio notary 
public, and in the presence of the witnesses subscribing, personally 
came James Railey and Matilda S. Green, his wife, herein duly 
authorized and assisted by her said husband, and G. Malin Davis, 
all residents of Adams county, Mississippi, and the said James 
Railey declared that he was and is justly indebted to the said G. 
Malin Davis in the sum of sixty-five thousand’ dollars ($65,000.00), 
as evidenced by and contained in the five several promissory notes 
of him, the said Railey, to and in favor of the said G. Malin Davis 
or order, all dated Natchez, M’ch 30th, 1859, for value received, 
being for a bona fide loan of money, bear- interest at ten per centum 
per annum after maturity until paid, payable at W. A. Britton & 
Co.’s, Natchez, and each containing a clause or stipulation that it is 
renewable for one year upon prepayment of one year’s interest at 
ten per cent. at maturity, provided notice of the wish so to renew is 
given ninety days before maturity, which five notes are for the sums 

& payable at the dates, respectively, as follows : 
629 The first for fifteen thousand dollars ($15,000) and due one 
year after date, the second for fourteen thousand dollars 


| , 
LA 
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($14,000) and due two years after date, the third for thirteen thou- 
sand dollars ($13,000) and due three years after date, the fourth for 
twelve thousand dollars ($12,000) and due four years after date, the 
fifth for eleven thousand dollars ($11,000) and due five years after 
date ; all of which five notes are by me this day paraphed “ne varie- 
tur” and identified with this act. : 

Now, in order to effectually — the full & final payment of the 
said promissory notes & all interest thereon & any & all renewals — 
thereof, the said James Railey declares that he therefore — ly 
mortgages & hypothecates unto the said G. Malin Davis and his as- 
signs the following-described property, situate and being in the - 
parish of Carroll and State of Louisiana, to wit: All and smgular 
that tract and plantation of land formerly-known and called “ Polk- 
land” place, and now styled Carondalett, bounded on the east by 
land of Wm. Henderson and J. B. Beard, on the north by land of 
J. B. Beard and estate of Jonathan Morgan, on the south by land of 
Wm. Henderson and John Denson, and on the west by land of 
Bowmar and Newman, all in township number nineteen (19) north, 
of range number thirteen (13) east, and containing one thousand 
one hundred and sixty-six acres, more or less, and being the same 
purchased by the said James Railey from Lucien J. Polk by act of 

conveyance bearing date December 16th, 1854, and of record 
630 _in said Carroll parish, in the recorder's office thereof, in Book 

“1H,” pages 222 and 223, together with all the improvements, 
rights, privileges, easements, ways, and appurtenances therein and 
thereto belonging; also the following negro slaves employed upon 
and belonging to said land and plantation, being one hundred and © 
thirty-six in number, together with any and all future increase 
thereof, and also any and all children thereof not herein specially 
named, to wit: : 


1. Obed. 23. Hollace. 45. Aleck 67. Affy. 

2. Lewis W. 24. Jeff M. 46. Salomon 68. Phehe. 
3. Matt P. 25. Grandison. 47. L. Willis 69. Lucy L 
4. Jack R. 26. Reuben. 48. Jim L 70. Acky. 
5. Israel. 27. Albert. 49. ae | 71. Lidia. 
6. Nelson B. 28. Hampton. 50. Loy 72. Saby. 

7. Peter. 29. H. Jackson. 51. Edmond 73. Fanny. 
8. Tucker. 30. Robert 52. Ernest. 74. Hester. 
9. Lem. 31. Tom 55. Matt L. 75. Harriett. 
10. Norris. 32. Joe. 54. Washington 76. Viney. 
11. Pompey. 33. William. 55. Charles. 77. Betsy R. 
12. Will T. 34. Winston. 56. L. Alfred. 78. Abby. 
13. Willis. 35. Nelson L 57. L. Jim. 79, Paulina. 
14. Jeff W. 36. Milton. 58. Henry. 80. Angeline. 
15. Dause. 87. Suncon. 59. Stephen. 81. Catherine 
16. Lucas. 38. Charlie. 60. Lewis N. 82. E. 

17. Harry W. 39. Anthony. 61. Johny. 83 

18. Isaac J. 40. Independence. | 62. L. Edward 84 

19. Isham. 41. Moses. 63, Randolph 85. 
20. Harris. 42. Dick. 64. Judy D. 86. 
21. Thompson. 43. Armstead. 65. y- 87 
22. Moses D. 44. Jinney. 66. Chanty M 88. 
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2 : 101. Cornelia. . . — 
90. S. Bruner. 102. Caroline. 114. Annis. 126. Rhody. 
91. Eliza A. 103. Mary. 115. Lavinia. 127. L. Rhody. 
92. H. Lucas. 104. Judy. 116. Beck W. 128. L. 

93. Rose T. 105. Peggy. 117. Sarah L. 129. Clarissa. 
94. Betcy L. 106. Amenia. 118. sc 130. L. Sally. 
95. L. Rachel. 107. Minerva. 119. Margarett. 131. L. Sarah. 
96. Georgian. 108. Beck. 120. Viney L. 132. L. Louise. 
97. Maria. 109. Charlott. 121. Tennessee. 133. Polly. 

98. Chaney. 110. Emily. 122. Tilda. 134. L. Letitia. 
_ 99. Patunco H. 111. Nelly. 123. L. Judy. 135. Mary E. 
100. Lizzie. 112. Becky. 124. Sally Ann. 136. Eugenia. 


Said slaves being one hundred and thirty-six in number, sixty- 
three of them males, whereof twenty-seven, to wit, from and includ- 
ing Obed (No. 1) to and including Albert (No. 27), are grown men, 
and nine, to wit, from and including Hampton (No. 28) to and in- 
cluding Milton (No. 36), are boys above twelve years old, and the 
residue of said males children under twelve years of age, and 
seventy-three females, whereof forty-four are women & girls over the 
age of twelve years, to wit, from and including Judy D. (No. 64). to 
and including Minerva (No. 107), and the residue of said females 
girls & children under the age of twelve years; all which property, 
lands, and slaves the said James Railey delares and says are his 
own property, free from all claims, lien, or incumberance; that he 
has g right and authority to convey and mortgage the same; 
that said slaves are slaves for life, and that said lands he warrants 

unto the said Davis-and assigns against the claims of all per- 
632 sons whatsoever, and hereby binds himself not to alienate, 

remove, deteriorate, or in any — waste or encumber said prop- 
erty or any part thereof to the prejudice of this mortgage during its 
continuance. 

And now to these presents personally came and intervened the 
said Mistress Matilda S. Green, wife of the said James Railey, and by 
him duly authorized and assisted herein, who declared that she has 
taken full cognizance of all that is hereinbefore written & contained, 
and that it is her wish & intention to renounce unto and in favor of 
the said G. Malin Davis & his assigns all rights of mortgage she has 
_— “a above described and mortgaged property & every part 
thereof. 

Whereupon I, the said recorder & ez officio notary public, did in- 
form the said Matilda S., verbally, apart from and out of the hear- 
ing of her busband, that by the laws of this State a married woman 
has a legal mortgage upon all the property of her husband in this 
State and on the community of acquit’s & gains as follows, to wit : 
Ist, for the restitution of her dowery and for the reinvestment of her 
dotal property sold by her husband and which she brought in mar- 
riage, reckoning from the celebration of the marriage ; 2nd, for the 
restitution or reinvestment of dotal property which came to her after 
marriage, either by succession or donation, from the day the succes- 
sion was opened or the donation was perfected, and, 3rd, to reim- 
burse her in the price of the paraphernal property alienated by her 
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and received by her husband or otherwise disposed of for his in- 
dividual interest, and that by pets as as she proposed to 

633 do,she would forever deprive herself of all recourse upon said. 
roperty by reason of her said mo ; neve 


less she, - 
the said Matilda S., declaring that she was fully acquainted with her. 


said rights and the effects of her renunciation thereof, still persi 

in ther intention to renounce them, and with the aut-orization & 
assistance of her said husband she does hereby formally & expressly 
renounce unto and in favor of the said G. Malin Davis € his 
assigns all her rights of mortgage as aforesaid, & binds herself & 
her heirs at all times to recognize & sustain the validity of this re- 
nunciation. , 

And thereupon personally came and Brora as before men- 
tioned, the said G. Malin Davis & declared that, relying —_ and 
being satisfied with the assurance of the said James Railey that said 
lands & slaves were free from all mortgage or encumberanse, he ac- 
cepts this act with all its clauses and conditions and according to its 
true meaning & intent, and dispenses with ——— of any 
certificate as to freedom from incumberanse, & releases me, the said 
recorder, from all liability therefor. : 

In testimony whereof the said James Railey & Matilda Green, his 
wife, and the said G. Malin Davis have signed this act on the day, 
year, and month first above written, in presence of John Janny & 

James H. Veazie, two competent witnesses, who have signed 
634 thereto as such witnesses in my presence and at my office, in 


the town of Vidalia, in the parish and State first aforesaid, all 


erasures & interlineations made before signing. 
(Sig’d) . RAILEY. | 
(Sig’d) M. S. RAILEY. 
(Sig’d) G. MALIN DAVIS. 
Attest: JAS. H. VEAZIE. | 
J. JANNY. 
(Sig’d) GRANVILLE W. WILLIAMS, Recorder. 


STaTE OF Louisiana, Parish of Concordia : 


I certify the above to be a true copy of the original on file in my 


office. 
Witness my hand and officia) seal, at Vidalia, this the 6th day of 
April, A. D. 1859. 
(Sig’d) GRANVILLE W. WILLIAMS, Recorder. 


The within mortgage and the notes therein described we acknowl- 
-— due & unpaid (credits excepted) and unsatisfied, and confirm 
the same. 


. O. RAILEY. : 
RANDOLPH RAILEY. 
M. L. RAILEY. | 
E.. 

W. 
S. 
E. 


RAILEY, . | 
BOYD (as Ag?) 


MARY E. R. BOYD, 4C., VS. WILLIAM G. WYLY ET ab WP. 


pe 4 ae 

5 ee 
ep 57 Oe 
ks 3 


pen Sees 
yn Fae wee % 
SAR 


¢ Ee ot sey ee 
Sp ne i ee ins aa sa = See ee See -¥ 
Poy ane gp PL te — 


Se Stats BE aS 6 a a eee, 
, bal eae Soe > ike Boe oa pe SA oe ee er 
oe Ma oe SH rs i 


298 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


Dec. 8ru, 1865. 


The within mortgage and notes therein described presented 
635 tomeas administrator for payment, and knowing the same 
to be correct and unpaid (credits excepted), I have no objec- 
tion thereto in due course and according to their rank. 
(Sig’d) F. W. BOYD, 
Dat. Test. Adm’r. 


(Endorsed :) James Railey and wife toG. Malin Davis. Mortgage: 
Filed April 23d, 1860. (Sig’d) J. W. Draughon, recorder. 


Ac. J. S. and R. E. Neal. 


JEFFERSON FouNDRY, 
Mapison, Inp., 1860. 


Estate of Mr. James Railey, Deceased, 


Bought of J.S. and R. E. Neal, on High, Vine, Second, and Elm 
Str’s, builders of steamboats & Jand engines, manufacturers of all 
kinds of iron and brass castings and machinery, babbitt mental, 
metal’ic packing, &c. 


1860. 


Aug. 23. To 1 9-ineh engine, complete—boiler 40 in. by 
26 feet—chimney, shafting & pulleys 
complete for 4 gin stands, delivered and 
set u 

1 cast plate for chimney, 100 hb, 5c 
1 idler pulley 
636 Extra fr’t, as per agreement 
Sept. 21. 1 4 cold chisels, $1_.......-...--_.-. 
- chipping hammer 
“ 1 monkey wrench 
“ 1 steam guage 
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Interest to be added from Oct’r 1st, 1860. 
Endorsed : 
Affidavit. 
STaTE OF INDIANA, Jefferson County : 


Be it remembered that on this 24th day of December, A, D. 1860; 
personally appeared before me, the undersigned, a notary public in 
and for said county, Thomas Maddox, who, being by me first duly 
sworn, on his oath says that the items in the within account are just 
and due, and that the amounts appended to said items are the reg- 
ular charges for said articles; that the within-named machinery 
was delivered to, and put up for, the said James Railey, deceased, 
and that the said account remains wholly unpaid ; that he was the 
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agent for said J. 8. & R. E. Neal and put up said machinery for 
said James Railey. : 
(Sig’d) THOS. MADDOX. 


Subscribed & sworn to the 24th of December, 1860, before me, as 
witness my hand and seal notarial. 
(Sig’d) A. D. MATTHEWS, Not. Pub. 


I recognize this as a just claim against the estate of James Railey, 
to be paid in the course of the administration. 


April 17th, 1861. | 
J. G. CARSON, Ez’r. 


637 Note to J. H. D. Bowmar. | 
$15,000,00. PaRIsH OF CARROLL, 
Louisiana, Feb’y 22nd, 1858. 


On the fifteenth day of January, eighteen hundred & sixty-two 
(1862), I promise to pay to Joseph H. D. Bowmar, or order, fifteen 
thousand dollars, with interest at the rate of eight per cent. per 


annum from maturity till paid, for value received. 
(Sig’d) J. RAILEY. 


Endorsed on back: Pay August Belmont & Co., or order. J. H. 
D. Bowmar. No. 11167. 6 district court. ‘ Filed March 5th, 1864, 
C. H. Lehman, d’y clerk. No. 11167. 6 dist. court. Filed May 7th, 
1864. Easp. James, clerk. 


I acknowledge the note of which the within is a copy to be a true 
& just claim against the succession of James Railey, dec’d, and 
promise to pay the same in due course of administration. 

(Sig’d) | W. F. BOYD, 
Dat. Test. Ex’r. 


By reason of the above acknowledgement it is ordered that this 
claim be ranked among the acknowledged debts of the estate of 
James Railey. 3 

(Sig’d E. D. FARRAR, 
. Judge 13th District. 


638 Order for Ourator Ad Hoe. 
District Court, Parish of Carroll. 


CREDITORS OF RAILEY ) 
v8. 5104. 
Suc. James Raley. 


It being made to appear that the said ‘succession of Railey is 
vacant and unrepresented, and all the heirs being non-residents, 
and the district judge being absent from the parish at this time, it 
is ordered that H. W. Drake be appointed curator ad hoe in this case. 

(Sig’d) C. A. Dz FRANCE, 


Parish Judge. 
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Judgment & Order of Sale of Property. 
District Court, Parish of Carroll. 


CREDITORS 
v8. 5104. 
SUCCESSION OF JAMES RAILEY. 


By reason of the law and the evidence being in favor of petitioners, 
respectively, and of a default taken & not set aside, it is ordered, ad- 
judged, & decreed that the plaintiffs have judgment ; that a writ issue 
to the sheriff to sell so much of the property mentioned in the in- 
ventory in due course of law as will be necessary to pay plaintiffs’ 
demands & interest; that the property mortgaged to G. Malin Davis, as 
set out in petition & in an act passed before G. W. Williams, recorder 
of the parish of Concordia, on 30th March, 1859, and annexed to peti- 
tion, be speciaily seized and sold in due course of law in order to pay 

said G. Malin Davis, for use of Mrs. Elizabeth S. Davis, the sum 
639 of twenty-nine thousand dollars, with ten per cent. per annum 

Interest of fifteen thousand dollars from 30th March, 1860, 
subject to a credit on the 7th of April, 1860, for the interest due up 
to March 30, 1861, and also in order to pay for use aforesaid four- 
teen thousand dollars, with ten per cent. per annum interest from 
the 30 March, 1861; that his right of mortgage aforesaid be recog- 
nized against the proceeds of the sale of said mortgaged premises to 
date from 30th March, 1859. 

It is further ordered, adjudged, & decreed that the property mort- 
gaged on the 22nd of February, 1858, to J. H. D. Bowmar by act of 
mortgage passed before Eli Harris, duly subrogated and transferred 
to August Belmont, mentioned in petition & the act of mortgage 
annexed, be specially seized & sold in due course of law in order to 
pay said Auguste Belmont the sum of fifteen thousand dollars, with 
8 % per annum interest from the 15th of January, 1862; that right 
of mortgage held by said Belmont as aforesaid be recognized against 
the — of the sale of the property so mortgaged, to date from 
22nd February, 1859, & to be paid by priority out of the proceeds 
aforesaid according to the rank of his said mortgage; that if any 
surplus should remain after paying the said two mortgages claims 
the same shall be applied to the payment of the ordinary creditors 

mentioned in petition pro rata; that a writ issue to the sheriff 
640 _tosell any other property of said succession to a sufficient 
am’t to pay what may be due said ordinary creditors, their 
demands & interest, mentioned in petition; that defendants pay 
costs of the proceedings. : 


Read and signed in open court this 13th October, 1866. 


(Sig’d) E. D. FARRAR, 
Judge Thirteenth District. 
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Fi. Fa. 
Srate or Lourstana, Parish of Carroll: 
- 18th Dist. Court. 


CREDITORS 
v8. 5104. 
SUCCESSION OF JAMES RalILEY. 


The State of Louisiana and said court to the sheriff of the parish of 
Carroll, Greeting: 

We command you that by seizure and sale of the property, real 

and personal, rights, & credits of the estate of James Rai by in the 


manner prescribed by law you cause to be made the sum of twenty- 
nine thousand dollars, with 10% interest on fifteen thousand dollars 
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thereof from the 30th March, 1860, and like interest on the balance - 


thereof, fourteen thousand dollars, from 30th March, 1861, said sum 
being due G. Malin Davis, and that you make the further sum of 
fifteen thousand dollars, with 8% interest from 15th January, 1862, 
am’t due Auguste Belmont, together with — dollars, clerk’s fees & 
your own fees, and that you seize and sell to pay the first of 
641 said debts the plantation known as Carondalett, bounded on 
the east by lands of Wm. Henderson & J. B. Beard ; on the 
north by lands of J. B. Beard & estate of Jonathan M n; on 
south by lands of Wm. Henderson & John Denson, & on the west 
by lands of Bowmar & Newman; all in T-. 19, R. 13 east, containing 
1,160 acres, more or less, situated in said parish and State, — 
with the improvements thereon, and that you seize and sell the fol- 
lowing-described land belonging to said estate in order to pay. the 
debt of said Auguste Belmont, to wit: That tract of land known as 
the Bowmar tract, situated.on the west bank of the Mississippi river, 
bounded on the east by estate of Jonathan Morgan; south by lands 
of J. B. Beard and Wm. Henderson; on the west by the Railey 
plantation, all in T. 19, R. 13 E., 640 acres; and after pens, be 
debts & costs of suit out of the proceeds of the sale of said lands — 
there should be any balance in your hands, then that a pro rata dis- 
tribution of said overplus be made between the ordinary creditors in 
this suit to satisfy a judgment lately rendered in our district court 
in favor of the creditors of James Railey against the succession of 
James Railey, and of how you shall have executed this writ you 
make return to our said court in seventy days, as the law directs. 
Witness the Hon. E. D. Farrar, judge of said court, & the seal of 
said court this 20th day of Dec., A. D. 1866. 
[SEAL. ] (Sig’d) J. L. CHEATHAM, | 
Clerk of s’d Court. 


642 Sheriff’s Return. 
Received, Floyd, Carroll parish, Louisiana, December the 20th, 
A. D. 1866, the within writ of “fiers facias,” and on the same day, 


month, and year I seized the property described in the within writ, 
notice of which seizure I curved by handing the same to James Erwin, 


Poe 

ea ee oe . 
- ata Tg By. 5 
gis Be ee 


re = ae 
p? er ye Pe Se nS te 
See ger ne 


nab aaa eeete 


302 MARY E. R. BOYD, &C., V8. WILLIAM G. WYLY ET AL. 


a free white person above the age of 14 years, at and residing at 
the residence of F. W. Boyd, ex’r, on the Front Railey plantation, in 
the parish of Carroll, said Boyd being absent from home at the time 
of such service, said service being made on the 24th day of Decem- 
ber, A. D. 1866, and on the 29th day of the same month and year I 
advertised said property for sale in the “Carroll Record,” a news- 
paper published weekly in the town of Lake Providence, in said 
parish & State, to be sold at the door of the court-house in the town 
of Floyd, in said parish & State, on the 1st Saturday, the 12th day, of 
February, 1867, at 11 o’clock a. m., for cash, with the benefit of ap- 
praisement, and on said day, at the place and hour aforesaid, the 
def’t having failed to appear and select an appraiser, I selected 
Henry M. Shaw, a resident of said parish, and the attorney, & for 
the creditors selected John W. Dunn as the other appraiser, where- 
upon they appraised the plantation herein described as the “Caron- 
delet” plantation (the other property having been released from 
seizure by order of plaintiff’s attorney on the day of sale, to 
wit: All that property described as the Bowmar tract, contain- 
ing 640 acres, as described in the within writ), containing 

1,160 acres, at $39.00 per acre, amounting to $45,240.00, 
643 and on said day of sale, at the hour aforesaid, I offered said 

Carondelet plantation for sale at public auction to the highest 
bidder; whereupon G. Malin Davis, by his attorney, John W. Mont- 
gomery, became the purchaser thereof for the total price and sum 
of forty-five thousand two hundred and forty dollars, that being the 
full amount of the appraisement value thereof, which amount, less 
$324.50, costs of this suit, was retained by the said G. Malin Davis 
in his hands as part satisfaction of this execution. This execution 
is therefore returned satisfied for 44,915.50 dollars. 


(Sig’d) W. W. COLLINS, Sherif, 
By J. W. DRAUGHAN, 
: D’y Sheriff. 
Endorsed on back: 5104. Creditors of Railey vs. Succession 
James Railey. Fi fa. Davis debt, 29,000; int. —. Belmont 
debt, 15,000; int. —. 
EE OLE TL RE ITT LEE CNT Pe $20 30 
T. D. McCandless, recorder --..-. -.-.-----..2._------ 5 00 
NT SII sth crciisenieplominiipieinie Saini i aie a 45 50 
Bis AN OE in merce sstinionseentnemian wisaiidibniaiiabaii -- 20 00 
a nS a 
p |__| RANGE INEE CENT omer emEe Mn Ree POSER: $324 50 
Returned & filed Feb’y 2, 67. R. J. London, D. C. 
644 Thirteenth District Court. 
CREDITORS OF JAMES RAILEY 
v8. hs 04. 
ESTATE OF JAMES RAILEY. 


TuEsDAY, Oct. 2nd, 1866. 
Default. 
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CREDITORS OF JAMES RAILEY) - 
v8. 5104. 
SUCCESSION OF JAMES RAILEY. 


FRIDAY, Oct. 12th, 1866. — 
Judgment for plaintiffs. © . ) 


A true and correct copy of the entrees on the minutes of the 13th 
district court in and for the parish of Carroll, State of Louisiana, at Be 
the respective dates as indicated above. a 

Witness my hand and the seal of the 8th dist. court, this 26th day of = 
July, A. D. 1882. fa / 


(seat.] (Sig’d) GEO. J. HOOK, D’y Clerk. 
7 : | Clerk’s Certificate. 
: Srate oF Louisiana, Parish of East Carroll : 


CLERK’s OFFICE OF THE 8TH DistRict CouRT. — 


I hereby certify that the foregoing thirty pages contain a true & 
correct copy of all the papers and documents filed, orders of court, 
and proceedings had and judgment rendered and “ fiere facias” and 
return of sheriff théreon, in suit numbered 5104 on the docket of 
the late 13th district court, styled Creditors of Railey vs. Succession 


of James Railey. . 
645 Witness my hand and the seal of said court this 26th day 
of July, 1882. 
pS (Sig’d) F. H. G. TAYLOR, D’y CVE. 


Exursit “QO.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by defendant 
July 26th, 1882. Filed July 26th, 1882. 


Endorsed : Succession of James Railey, dec’d. Certified copy of 
papers in the matter of the administration of Sterling T. Austin. 


Petition. 


To the honorable judge of the parish court for the parish of Carroll; 
State of Louisiana: 


: The — of Sterling T. Austin, a resident of the aforesaid par- 
| ish and State, respectfully represents that the succession of James 
| Railey is vacant and unrepresented ; that in 1860 the said James 
Railey departed this life in this parish, leaving a large estate located 

in this parish ; that after his death James G. Carson became testa- 
3a mentary executor of his last will and testament and served in said 
capacity until he died, in 1863; that subsequently one F. W. Boyd * 
was appointed dative testamentary executor, but — removed from 4 
office by order of court July 16th, 1868. C. R. Keely then took 
letters of administration, and after partially administering 

646 _— the estate and selling out large and valuable property belong- 
ing to it in a hurried manner and at a ruinous sacrifice said 
Egelly retired from said administration, and was discharged May 


=~ “= Seas 
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10th, A. D. 1869, since which time the said succession has remained 
unrepresented. 

He shows that there — debts of said succession yet unpaid, and 
that there are some effects left to it, to wit: Some claims against 
the United States Government and against others; that this peti- 
tion- represents two of the beneficiary heits to said succession, who 
are of age, to wit, H. O. Railey, son of said deceased, and the widow 
of C. R. Railey, another son being agent for them. 

He also represents some of the creditors, and is hence entitled to 
administer said succession ; shows that the effects will not be ap- 
praised at. more than five hundred dollars. 

That as the succession it now so small it should be summarily 
administered and its affairs settled at small costs. 

Wherefore he prays the court to appoint him dative testamentary 
executor of said succession in & summary manner on his complying 
with the law. 

That an inventory be taken of the effects, and for general relief. 

(Sig’d) ROBERTS & NEWMAN. 


A fiidavit. 
Personally appeared before the undersigned authority Sterling T. 
Austin, who on oath declared that the allegations of the fore- 
617 going petition and the facts therein set forth are true to the 


best of his knowledge & belief. 
(Sig’d) S. T. AUSTIN. 


Sworn to and subscribed before me this 23d day of M’ch, 1875. 
(Sig’d) C. E. MOSS, 
Parish Judge. 
Order. 


By reason of the law and evidence being in favor of this applicant, 
and on his affidavit to the truth of the allegations, and on their being 
bourne out by the records of said succession, it is hereby ordered that 
Sterling T. Austin be appointed dative testamentary executor of the 
succession of James Railey, deceased, on his yiving bond for } over 
and above the amount of the inventory. 

That a commission issue to a notary public or other officer to take 
an inventory of said estate. 

— read, & signed, at chambers, this 23d day of March, A. D. 
(Sig’d) C. E. MOSS, 
Parish Judge. 


(Endorsed :) Filed M’ch 23d, 1875. (Sig’d) T. J. Galbreth, deputy 


clerk. 
Inventory. 
648 Srate or Louisiana, Parish of Carroll: 


_ Be it known and remembered that in pursuance of an order to me 
issued by the honorable probate court in and for the parish of Car- 
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roll and State of Louisiana, and of a commission issued by David 
Jackson, clerk of said court, and to me directed, authorizing and 


uiring me to take an inventory and cause an to be 


made of all the property, effects, rights, and credits halons i the 
succession of the late James Railey, deceased, which may be found 
in our said parish, &c., I, M. A. Sweet, recorder in & for said Secity 


(Sig’d) M. S. POWELL. 
(Sig’d) JAS. 8S. MILLIKIN. 
Sworn to & subscribed before me this 23d day of March, A. D. 1875. 
(Sig’d) . A. SWEET, 
Recorder & ex Officio Notary Public. 
649 We then proceeded to make the following inventory and 
appraisement : 


Item 1st. Contingent claim against the United States Gov- 
ernment for the am’t of six thousand dollars, more or less, 
appraised & valued at__.....--.--.--- - ---- $150 00 

Item 2nd. Claim against F. W. Boyd for the am’t of— 


not known—appraised & valued at 150 00 
Recanitulats 
Item ist. Appraised & valued at -.-. ....-.-~ --..-.---- 150 00 
& od. “ 6 6 66 eee Po See panes tnipthiepinaietieehial 150 00 
Total appraisement -----. ..- nadia pasha emia $300 00 
Srate or LourstaNna, Carroll Parish : 
M’cu 23p, A. D. 1875. 


Thus done, inventoried, and appraised at one sitting, without turn- 
ing aside to other business, under an order from T. J. Galbreth, dep- 
uty clerk of the 13th district court in and for the said parish & 
State, & in the presence of the subscribing witnesses. 


(Sig’d) M. S. POWELL. 
(Sig’d) JAS. S. MILLIKEN. 
Attest: THAD. SMITH. 
J. E. MUNCY. | 
(Sig’d) M. A. SWEET, Recorder. 


Endorsed: Filed M’ch 23d, 1875. T.J.Galbreth, deputy clerk. 
39—113 | 
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650 Bond. 
Strate or Louisiana, Parish of Carroll: 
Parish Court. | 


Know all men by these presents that we, S. T. Austin, as principal, 
and J. E. Leonard, as security, both of said parish and State, are 
held and firmly bound unto C. E. Moss, Jr., judge uf said court in 
and for said parish & State, & his successors in office, in the sum of 
four hundred dollars, lawful money of the United States of America ; 
for the payment of which we bind ourselves, our heirs and legal rep- 
resentatives, firmly by these presents this the 23d day of March, 
A. D. 1875. 

The conditions of the above obligation is this: That whereas the 
above-bound 8S. T. Austin has this day been appointed by our said 
court as dative test. executor of the property, rights, and credits of 
the said James Railey, d . 

Now, if the above-bound S. T. Austin shall well and truly admin- 
ister the property and effects of the said James Railey, dec’d, and a 
true and correct account thereof render to our said court in the time 
and manner pointed out by the statutes of this State and the said 
account shall be duly approved and homologated by our said court, 
then the above obligation to be null and void ; otherwise to remain 
in full force and effect. 


(Sig’d) S. T. AUSTIN. 
(Sig’d) J. E. LEONARD. 
(Endorsed :) Filed Mc’h 23d, 1875. T. J. Galbreth, d’p’y cl’k. 
651 Oath. 
STATE OF Lovuistana, Parish of Carroll : 
Parish Court. 


I, Sterling T. Austin, do solemnly swear that I will faithfully per- 
form and discharge the duties incumbent upon me as dative testa- 
mentary executor of the succession of the late James Railey, de- 
ceased, according to the best of my ability and understanding, so 
help me God. 

(Sig’d) STERLING T. AUSTIN. 


Sworn to and subscribed before me this 23d day of March, A. D. 


1875. 
T. J. GALBRETH, D’p’y CVE. 
(Endorsed :) Filed M’ch 23, 1885. T. J. Galbreth, d’p’y cl’k. 


Letters. 
State oF Lovistana, Parish of Carroll : 
Parish Court. 
Be it remembered that whereas Sterling T. Austin has been ap- 
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inted dative testamentary executor of the succession of the late 
ames Railey, deceased, and having given bond and security and 

taken the oath required by law is therefore fully authorized and em- 

powered to perform and discharge the duties of said appointment. 


Witness the Hon. C. E. Moss, Jr., judge of said court; and the seal | 


of said court, this the 23rd day of March, A. D. 1875. : 
[SEAL.] (Sig’d) T. J. GALBRETH, D’p’y Crk. 


(Endorsed :) Filed M’ch 23d, 1875. T. J. Galbreth, d’p’y cl’k. 


652 Petition and Order for Another Inventory. 
STaTE OF Lourstana, Parish of Carroll : 


Parish Court. 
SUCCESSION OF JAMES Raley, Deceased. 


The petition of Sterling T. Austin, dative testamentary executor 
of the succession of James Railey, dec’d, with respect, shows— 

That the property of said succession is more valuable than it was 
thought to be at the time of his appointment, and prays the court to 
order another inventory to be taken of the property of said succes- 
sion. 3 


(Sig’d) . STERLING T. AUSTIN, Pro. Per. 


Upon reading and considering the foregoing petition let an in- 
vue be taken of the property of the succession of James Railey, 
dec’d. 

Thus done & signed in chambers this 31st day of May, A. D. 
18785. | 

(Sig’d) C. E. MOSS, Jr., 
Parish 


(Endorsed :) Filed June 1st, 1875. T. J. Galbreth, d’p’ty cl’k. 


Inventory. 
State oF Louisiana, Parish of Carroll : 


Be it known and remembered that, in pursuance of an order to 
me issued by the hon. probate court in & for the parish of Carroll 
and State of Louisiana, & of a commission issued by T. J. Galbreth, 
d’y cl’k of said court, and to me directed, authorizing & requiring 

me to take an inventory & cause an appraisement to be made 
653 of all the property, effects, rights, and credits belonging io 
the succession of the late James Railey, deceased, which may 

rish be found in our said— 

I, W. T. Smith, d’y recorder in & for said parish & State, 
to execute said order by appointing se P. Labarre and Charles 
Hicks to act as appraisers, to whom-I administered the following 
oaths, to wit: 

We do, each of us, solemnly swear that we will well and truly 
appraise & the true cash value place upon all the property, effects, 
rights, and credits belonging to the succession of the late James 
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Railey, deceased, which may be submitted to us for our decision, to 
the best of our ability & understanding, so help us God. _, 
(Sig’d) — GEORGE P. LABARRE. 
(Sig’d) CHARLES HICKS. 


Sworn to & subscribed before me this Ist day of June, 1875. 
W. T. SMITH, 
D’y Recorder. 


We then proceeded to make the following inventory and appraise- 
ment: 

Contingent claim against the United States Government for the 
amount of six thousand dollars, more or less, appraised & valued 
at.four thousand dollars. 

Thus done, inventoried, and appraised at one sitting, without 
turning aside to other business, in presence of the subscribing wit- 


nesses, this 1st day of June, 18785. 
GEORGE P. LABARRE. 
CHARLES HICKS. 
Attest: CHARLES DONALLY. 
R. W. LACKEY. : 
W. T. SMITH, 
D’p’y Recorder. 


654 (Endorsed :) Filed June 1st, 1875. T. J. Galbreth, d’p’ty 


clerk. 
Alias Bond. 
STaTE OF Louis1ana, Parish of Carroll : 
Parish Court. 


Know all men by these presents that we, Sterling T. Austin, as 
principal, and F. M. Hoppin, as security, both of said parish and State, 
are held and firmly bound unto Charles E. Moss, Jr., judge of said 
court in & for said parish and State, and his successors in office, in 
the sum of six thousand dollars, lawful money of the United States 
of America; for the payment of which we bind ourselves, our heirs 
and legal representatives, firmly by these presents this the 1]st day 
of June, A. D. 1875. 

The condition of the above obligation is this: That whereas the 
above-bound Austin has been appointed by our said court as dative 
testamentary executor of the property, rights, and credits of the said 
succession of James Railey, dec’d : 

Now, if the above-bound Sterling T. Austin shall well & truly 
administer the property and effects of the said succession of James 
Railey, and a true and correct account thereof render to our said 
court in the time & manner pointed out by the statutes of this State, 
and the said account shall de duly proved and homologated by our 
said court, then the above obligation to be null & void ; otherwise 
to remain in full force and effect. 

(Sig’d) STERLING T. AUSTIN. 
F. M. HOPPIN. 


Approved : 
C. E. MOSS, Jr., Parish Judge. 
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655 ae :) Filed June 1st, 1875. T. J. Galbroth, dp'ty 


ClR’s Certificate. 
SraTe oF Louisiana, Parish of East Carroll: 
Tae CLERK’s OFFICE OF THE 8TH District Court. 


I hereby certify that the foregoing ten (10) pages contain a true 
and correct copy of all the papers on file in this office in the matter 
of the dative executorship of Sterling T. Austin of the succession of 
the late James Railey, deceased. 

Given under my hand and the seal of said court this 20th day of 
March, 1882. 

(Sig’d) F. H. G. TAYLOR, D’yClerk. 


Exuisit “P.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by defendants 
July 26th, 1882. Filed July 26th, 1882. 


Endorsed: Deed. Succession James Railey to William G. Wyly 
1868. 


StaTE oF Louisiana, Parish of Carroll : 


Be it know- that this day, before me, Thomas D. McCandless, re- 
corder in and for the parish and State aforesaid, duly com- 
656 missioned and qualified,and in presence of the witness- here- 
after named and undersigned, personally came and appeared 
Charles R. Egelly, administrator of the estate of James Railey, de- 
ceased, who declares that on the 17th day of Sept., A. D. 1868, the 
parish judge of said parish granted an order and decree for the sale 
of the Raleigh plantation, property of said succession hereinafter 
described ; that by virtue of said order and decree he did advertise 
the said property for sale at the door of the court-house in the town 
of Floyd, in said parish and State, for cash, which advertisement was 
inserted in the “Carroll Record,” a newspaper published weekly in 
said parish, on the 18th of Sept., A. D. 1868, notifying the public 
that such sale would take place on the 20th day of October, A. D. 
1868, at the place aforesaid, a copy of which notice is hereto annexed 
for reference. 

And on the day of sale aforesaid he presented at the door of the 
court-house in the town of Floyd after reading the advertisement 
of sale to offer said plantation for sale in an audible voice at public 
auction. 

Whereupon William G. Wyly bid for said property the sum of 
one rey dollars ($1.50) per acre, that being the full inventoried value 
of said land, and this being the last and highest bidder, which amount 

being twenty-five hundred & thirty-three & (2,533.05) 
657  dollars,and which amount he paid in cash, the receipt of 
which is hereby acknowledged by said administrator. 

Therefore, in consideration of the opine “pee he, the said adminis- 
trator, declared that he does hereby sell and adjudicate unto the said 
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William G. Wyly the said Raleigh plantation, situated in this 
parish about sixteen (16) miles below the town of Lake Providence, 
bounded in front by the Mississippi river, in the rear by lands of 
I. B. Beard, on the left or above by the lands of T. W. Lilly or Salem 
plantation, and on the lower side by lands of the succession of Jona- 
than Morgan, deceased, containing about sixteen hundred & eighty 
(1,680) acres, more or less : 

To have and to hold the said described property, together with all 
the buildings & improvements thereunto belonging, unto the said 

urchaser for his own proper use, benefits, and behoofs and that of 
his heirs and assigns forever, and the said William G. Wyly being 
present declared that he does hereby accept this deed for himself, his 
heirs and assigns. 

Thus done & passed, at my office in the town of Floyd, in said 
parish and State, in presence of Daniel S. Vinsen and James G. 
Wyly, lawful witnesses, who thereto sign their names with said C. 
R. lly, administrator, & W. G. Wyly and me, recorder, on this 
20th day of the month of October, A. D. 1868. 

CHAS. R. EGELLY, Adm’r. 
W. G. WYLY. 
Attest: D. S. VINSEN. 
JAS. G. WYLY. 
T. D. McCANDLESS, Recorder. 


658 A true copy of the original act on file & of record in this 


office. 
Witness my hand & seal this 17th July, 1882. 
(Sig’d) GEO. J. HOOK, 


D’y Recorder. 


659 Exuisit“Q.” Referred to and made a part of the foregoing 


testimony. Offered in evidence before special examiner by 


complainant July 26th, 1882. Filed July 26th, 1882. 


To the hon. judge of the district court in & for the parish of Car- 
roll, State of Louisiana : 


The petition of J. W. Montgomery, of your said parish, repre- 
sents— 

That Auguste Belmont, who resides in the State and city of New 
York, is indebted unto your petitioner in the sum of eleven hun- 
dred & fourteen dollars for this: That the law firm com of your 
petitioner & Edward Sparrow, & practicing their profession under 
the style of re & Montgomery, performed valuable services to 
& for said Belmont in your said court, which services consisted in 
legal proceedings instituted by said firm for said defendant on a 
promissory note made by James Railey for $5,000.00, bearing 8% 
per annum interest from 1 January, 1862, & for recovering judg- 
ment thereon for a sale of property. & which will fully appear by 
reference to the suit styled Criditors of Railey vs. Succession of 
Railey, in your said court, & mentioned on the docket as 5104: 
that said services were well worth the sum of eleven hundred & 
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ten dollars, being 5% commission on the ji ent & interest up to 
Jan’y 15, 1868 ; that defendant is indebted balance of said sum 
first mentioned, being four dollars paid by said attor- 
660 neys for the reinscription of the mortgage by said defend- 
ant — the property of said succession ; that said indebt- 
edness is still due and unpaid ; that said Edward Sparrow has as- 
signed & transferred to petitioner all his interest in said demand, of 
which petitioner is now sole owner; that, by the law of the State of 
Lousiana, attorneys-at-law are entitled to a lien & privilege on all 
judgments they recover for litigants in courts of justice; that al- 
though said Belmont is a non-resident he has effects in this parish. 
Wherefore petitioner prays that an attorney or “curatog.ad hoc” 
may be appointed to represent the above defendant; that‘a writ of 
attachment may issue against the property, rights, & credits of 
said defendant, & that after due proceedings petitioner may have 
judgment against said Belmont for said sum of money & interest 
from 15th day of January, 1868; that he be decreed to have lien & 
privilege on the judgment first herein mentioned ; that he be also 
decreed to have a lien & privilege of attachment against the prop- 
erty attached in this case, & that said property be sold in due course 
of law in order to pay said demands & interest, & for eosts & gen- 
eral relief, &c. : 
(Sig’d) J. W. MONTGOMERY, in D. C. 


661 Affidavit. 


J. W. Montgomery, being sworn, says all the facts set forth in this 
petition are true & correct, & that the judge of this district is at this 
time absent from the parish. , 

(Sig’d) J. W. MONTGOMERY. 


Sworn to and subscribed before me this 17th day of October, 1868. 
GEORGE C. BENHAM, P. Judge. 


Order. 


The foregoing petition and affidavit being considered, let a writ of 
attachment issue as prayed for upon pl’t’ff’s giving bond & security, 
as required by law, & let FF. Montgomery, att’y-at-law, be appointed 
“curator ad hoc” to represent the absent ant. 

(Sig’d) GEO. C. BENHAM, P. Judge. 


I accept the above appointment of “ curator ad hoc.” : 
F. F. MONTGOMERY, 
Atfy-at- Law. 


In this case, by reason of the law and the evidence being in favor 
of the plaintiff and — the defendant, & by further reason of a 
judgment by default being entered up against dant & the legal 
days having expired without any answer being made, & the plain- 
tiff having fully sustained by proof, it is ordered, adjudged, and de- 
creed that plaintiff have judgment for eleven hundred & ten dollars 
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against the defendant, with 5% per annum interest from Jan’y 15th, 
1868, till paid. | 
662 It is further ordered, adjudged, and decreed to have a lien 
to recover said sum, & that his privilege of attachment be 
recognized and enforced against the property attached, to wit, a cer- 
tain judgment of this court in favor of defendant against the estate 
of James Railey, dec’d, No. —, on the docket of this court as No. 5104, 
for $15,000.00 interest, with 8% interest from 15th wes: 1862 ; that 
said judgment be specially seized & sold to pay the plaintiff’s de- 
mand, and the proceeds thereof be applied by preference to the 
judgment of plaintiff’s demand. 
Read & signed in open court this 28th day of September, 1869. 
(Sig’d) WADE H. HOUGH, 
Judge 13th District. 


Bond. 


StaTE OF Louisiana, Parish of Carroll: 
Thirteenth District Court. 


J. W. MonTGoMERY 
v8. No. —. 
AvuGuSsTE BELMONT. 


Know all men by these — that we, J. W. Montgomery, as princi- 

1, and ——, both of said parish and State, are held and firmly 

und unto August Belmont, the defendant in the above-styled case, 
in the sum of seventeen hundred & fifty-five dollars, lawful money 
of the United States of America, to be paid to the said Belmont’s 

heirs, executors, administrators, and assigns; for which pay- 
663. ment, well and truly to be made, we bind ourselves, our heirs, 

executors, administrators, & assigns, firmly by these pres- 
ents. 

Sealed with our seal & dated 19th day of October, 1868. 

Whereas plaintiff has this day presented a petition to the clerk of 
the thirteenth judicial district court of said parish & State praying 
that a writ of attachment issue against the property of the defendant : 
Now the condition of the above obligation is that the above-bound 
principal and surety will well and truly pay to the said defendant, 
the defendant in said suit, all such damages as he may recover 
against us in case it should be decided that the attachment was 
wrongfully obtained. 

Signed & delivered in presence of— 

J. W. MONTGOMERY. [L.s. 
W. G. WYLY. L. 8. 


Filed October 19th, 1868. 


R. J. LONDON, 
D’p’y Clerk. 


SraTe OF LouisiaNnA, Parish of Carroll: 


13th District Court. 


J. W. MontTaomMERy | 
v8. bo 5735. 
AvuwustE BELMONT. 
State of Louisiana & said court to August Belmont, pega | the 
” 


State of New York, & * F. F. Montgomery, “curator ad re- 
siding in said parish and State, Greeting : 


You are hereby summoned either to co mply with the demand 

contained in the petition of the said J. peer ypeae Fy rad duly 

664 certified copy of which a this citation, or to deliver 

your answer to the said er agh in writing in the office of 

the clerk of said court, held at , in said pariah within ten 
“— s after service hereof, according to law. 

itness the Honorable Wade Hough, judge o of the said court, 

& the seal of the said court, this the 19th day of October,in the 


year of our Lord 1868. 
J. L. CHEATHAM, Clerk, 
(Sig’d) By R. J. LONDON, D’p'y CTE. 


Delivered Oct. 19th, 1868. 


Strate OF Louisiana, Parish of Carroll : 
Thirteenth District Court. 


J. W. MontTGoMERY 
v8. \ ia 5735. 
Aveust BELMONT. 


The State of Louisiana and said court to‘August Belmont, residing 
out of the State, Greeting: 


You are hereby summoned either to comply with the demand 
contained in the petition of the said J. W. Montgomery, a daly car 
tified copy of which accompanies this citation, or deliver your 
answer to the said petition in writin in the office of the clerk of 
said court, held at Floyd, in said within ten days after serv- 
ice hereof and according to law. 

Witness the Honorable Wade H. Hough, judge of the said court, 
& and the seal of the said court, this 19th day of October, in the year 


of our Lord 1868. 
J. L. CHEATHAM, Clerk, 
(Sig’d) By R. J. LONDON, D’y CTE. 


Delivered Oct. 19th, 1868. 
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665 Writ of Attachment. 


SraTe oF LovulIsiANA, Parish of Carroll: 
Thirteenth District Court. 


J. W. MonTGOMERY 
v8. No. 5735. 
AvucGcust BELMONT. 


The State of Louisiana & said court to the sheriff of the parish 
of Carroll, Greeting : 

Whereas due proof has been made before the 13th judicial district 
court of the State of Louisiana, parish of Carroll, by J. W. Mont- 
gomery, that August Belmont is indebted to him in the full sum of 
eleven hundred and fourteen dollars, and that the said Belmont 
resides permanently out of the State of Louisiana : 

Now, therefore, you are commanded in the name of the State of 
Louisiana and the thirteenth judicial district court of said State to 
seize and attach according to law and take into your possession the 
goods & chattels, lands, tenements, rights, & credits, of the said Bel- 
mont, if any you find in said parish, to the amount of what will 
suffice to discharge the said debt & costs of suit, & that you give 
notice of this proceeding by leaving a copy thereof at the fast aloes 
of abode of said defendant, if in said parish, & causing a copy thereof 
to be affixed at the door of the court-house of said parish, and make 
return of this writ,and endorse thereon the manner in which you 
have executed it, before our said court, on or before the 1st Monday 

of December, in the year of our Lord 1868. 
666 Witness the Honorable Wade H. Hough, judge of the said 
court, & the seal of the said court, this 19th day of October, 


in the year of our Lord 1868. 
J. L. CHEATHAM, Clerk, 
(Sig’d) By R. J. LONDON, D’y C’lk. 


Returned & filed Oct. 19th, 1868. 
Sheriff’s Return. 


Rec'd, Floyd, Carroll parish, Louisiana, Oct. the 19th, 1868, the 
within writ of attachment, and on the same day, month, & year 
seized and took in my possession a judgment in suit No. 5104, styled 
Creditors of James Railey vs. Succession of James Railey, amounting 
to $15,000.00, fifteen thousand dollars, and made the following in- 
ventory and appraisement thereof, to wit: Judgment in suit No. 
5104 for $15,000; appraised at $200.00. 

Done, attached, and inventoried in presence of T. D. McCandless 
& C. D. Benton, lawful witnesses, who hereto sign their names with 
me, the undersigned deputy sheriff. 

GEO. A. SHERRIDAN, Sheriff, 
By J. W. DRAUGHON, 


Dip'ty Sheriff. 


Attest: T. D. McCANDLESS. 
Cc. D. BENTON. 
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MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. | | 
Writ of Attachment. 
State or Louistana, Parish of Carroll : 


Thirteenth District Court. . 


J. W. MonTcomERy 
v8. No. 5735. 
Avucust BELMONT. 


The State of Louisiana & said court to the sherriff of the parish of 
Carroll, Greeting: 


Whereas due proof has been made before the 13th judicial 
667 district court of the State of Louisiana, parish of Carroll, by 
J. W. Montgomery, that August Belmont is indebted unto 
him in the sum of eleven hundred & fourteen ($1,114.00) dollars, 
and that the said August Belmont resides permanently out of the 
State of Louisiana: Now, therefore, you are commanded in the 
name of the State of Louisiana & the thirteenth judicial district 
court of said State to seize and attach, according to law, & to take 
into your possession the goods & chattels, lands and tenements, rights 
and credits, of the said August Belmont, if any you find in said 
parish, to the amount of what will suffice to semen the said debt 
& cost of suit, & that you give notice af this p ing by lea 
a copy thereof at the last place of abode of said defendant,if in sai 
parish, & causing a copy thereof to be affixed at the door of the 
court-house of said parish & make return of this writ,and endorse 
thereon the manner in which you have executed it, before our said 
court,on or before the first Monday of December, in the year of our 
Lord 1868. 
Witness the Honorable Wade H. Hough, judge of the said court, 
& the seal of said court, this 19th day of Oct., in the year of our Lord 
1868. 


[SEAL. J. L. CHEATHAM, Clerk, 
(Sig‘d) By R. J. LONDON, D’y CTE. 
Filed Oct. 20th, 1868. 
Sheriff's Return. 


668 Rec’d, Flovd, Carroll parish, Louisiana, Oct. 19th, A. D. 
1868, the within writ of attachment, & on the 20th day of 
same month and year served the same by handing a certified copy 
hereof to Field F. Montgomery, “ curator ad hoc,” for the defendant, 
in person, in the town of Floyd, same parish and State. 
GEO. A. SHERRIDAN, Sheriff, 
(Sig’d) By H. G. BELDEN, D’y Sheriff. - 
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Notice of Judgm’t. 
Srate or Louisiana, Parish of Carroll : 
13th District Court. 


J. W. MontTGOMERY : 
v8 No. 5735. 


AvuGust BELMONT. 


The State of Louisiana & said court to August Belmont, residing in 
the city of New York, & to H. M. Drake, “‘ curator ad hoc,” residing 
in the aforesaid parish : 

Take notice that on the 28th day of September, 1869, in said court, 

a final judgment was rendered against you in the above-entitled suit 

in favor of said J. W. Montgomery, by which you are condemned to 

pay the sum of eleven hundred & ten dollars & costs, with interest 
thereon at the rate of 5 % per annum from the 15th day of January, 

1869, until paid, & cost of suit. 

Witness the Honorable Wade H. Hough, judge of said court, & 
seal of said court, this 12th day of October, in the year of our Lord 


1869. 
R. K. ANDERSON, 
Clerk of said Court, 
By R. J. LONDON, 
D’p’y Clerk. 


Returned & filed Oct. 13th, 1869. 
669 Sheriff’s Return. 

Rec’d, Floyd, Carroll parish, La., Oct. 12th, 1869, the within notice 
of judgment, together with a certified copy hereof, & on the 13th 
day of same month & year served said copy by handing the same 


to H. W. Drake, “ curator ad hoc,” for the defendant, in person, in the 


town of a in said parish and State. 
(Sig’d) J. W. DRAUGHON, Sheriff. 


Fi. Fa. 


STATE OF LouIsIANA, Parish of Carroll : 
13th District Court. 


J. W. MonTGOMERY 
v8. | io 5735. 


AvuGust BELMONT. 


The State of Louisiana & said court to the sherriff of the parish of 
Carroll, Greeting : 
We command you that by seizure and sale of the property, real 
and personal, rights and credits of August Belmont in the manner 
rescribed by law you cause to be made the sum of eleven hundred 
& ten dollars, with 5% per annum interest thereon from the 15th - 
day of January, 1868, together with $—, clerk’s cost, & your own 
fees, & that you seize and sell all the right, title, and interest of 
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the defendant in and to a certain judgment on the docket of said 


court of this parish, No. 5104, styled the Creditors of Estate of James 
Railey vs. Succession of James Railey, amounting to fifteen thoa- 
sand dollars, to satisfy a judgment lately rendered in our district 


court against the said Au Belmont and in favor of said 


670 J. W. Montgomery, and of how you shall have executed this 
writ you make return to our said court in seventy days, as 

the law directs. 
Witness the Honorable Wade H. Hough, judge of the said court, 
& the seal of the said court, this 20th day of October, in the year of 


our Lord 1869. 
R. K. ANDERSON, 
Clerk of said Court, 
By R. J. LONDON, D’¢ CTE. 


Returned & filed Nov. 6th, 1869. 
R. J. LONDON, D’y CCE. 


Sheriff's Return. 

Rec’d, Floyd, Carroll parish, La., Oct. 20th, 1869, the within writ 
of sale, & on same day, month, and year seized the following-de- 
scribed property, to-wit: All the right, title, and interest & claim of 
the said August Belmont in & to a certain judgment mentioned on 
the docket of the 13th district court, No. 5104, styled Creditors of 
the Estate of James Railey vs. Succession of James Railey, notice of 
which seizure I served by handing the same to H. W. Drake, curator 
ad hoc, for the defendant, in person, in_town of Floyd, said parish & 
State, on the same day, month, & year. I advertised said judgment 
for sale in the “ Elton Eagle,” the official n per for said parish 
and State, published weekly in said parish and State, to be sold, at 
the door of court-house, in the town of Floyd, in said parish & State, 
on the first Saturday, the 6th day of Nov., A. D. 1870, for cash, 
with the benefit of apprasement, and on said day of sale, at the place 

aforesaid, after reading the advertisement of sale & havi 
671 said property duly appraised, I offered said judgment for 


in an audible voice at public auction ; whereupon John W. — 


Montgomery became the purchaser, as the highest & last bidder, for 

the price of six hundred & sixty-six & 663-100 dollars, that 

two-thirds of the appraised value of said judgment ; whereupon 

4 pene said judgment to him, he retaining the amount of said 
I | 


less the cost. Therefore this writ is returned as in satisfied. 
(Sig’d) | J. W. DRAUGHON, Sheriff. 
Montgomery's Assignment to W. G. Wyly of Judg’t. 
District Court, Parish of Carroll. 


Avueust Betwont & als. 


ve. 2 
Succession James Rairey, Dec’d. 
For value received I hereby transfer to Wm. G. Wyly the judg- 


ne Se ae 
SS ne ee 
Se ee Sas Ae 
Se SS: 2 oe 
4 * £ = 


ee aa 


x - = > 
ai 
& 
~ 
“ 


318 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


ment rendered in the above-entitled cause in favor of the plaintiff, 
& which I bought at sherriff sale in the suit of J. W. Montgomery vs. 
August Belmont in said court, hereby subrogating said Wyly to all 
my rights to said judgment & the mortgage recognized & ordered 
to be enforced in said judgment. 


Nov. 9th, 1870. : 
J. W. MONTGOMERY. 


U. S. stamps to the amount of ninety-five cents appear and are 
cancelled on the face of above transfer. 


Filed Nov. 10th, 1870. 
(Sig’d) R. J. LONDON, D’y Clerk. 


672 It being suggested that F. F. Montgomery had left the 
parish & State since he was appointed curator ad hoc, the dis- 
trict judge being absent from the parish, this day it is ordered that 
W. H Drake, att’y-at-law, be appointed curator ad hoc to represent 
the absentee in any process that may issue in this case. 
Done this 17th day of Oct., 1869. 
C. A. DE FRANCE, 


Parish Judge. 


I hereby certify that the above is a true copy as appears on the 
reverse side of petition of J. W. Montgomery vs. A. Belmont. 
(Sig’d) F."H. G. TAYLOR, 
D’y CUk 8th Dist. Court. 


Filed Oct. 20th, 1868. 


Rec’d, Floyd, Carroll parish, Louisiana, October 19th, A. D. 1868, 
the within citation, together with a certified copy hereof and a copy 
of plaintiffs’ petition, and on 20th day of same month & year served 
said copies by handing the same to Field F. Montgomery, curator ad 
hoc, in person, in the town of Floyd, in said parish and State. 

GEO. A. SHERRIDAN, Sherriff, 
By A. G. BELDEN, D’p’y Sherriff. 


Returned & filed Oct. 19th, 1868. 


Rec’d, Floyd, Carroll parish, Louisiana, Oct. 19th, A. D. 1868, the 
within citation, together with a certified copy hereof, and on the 
same day, month, & year — said copy at the door of the court- 
house in the town of Floyd, in said parish & State. 

GEO. A. SHERRIDAN, Sherriff, 
By J. W. DRAUGHON, D'p’y Sherriff. 


CUk’s Certificate. 


I hereby certify that the above and foregoing is a true & 
673 correct copy of the returns made on the reverse of citations 
in suit of J. W. Montgomery vs. August Belmont, No. 5735, 
on docket 13th district court. 
(Sig’d) F. H. G. TAYLOR, 
Dy (Vk 8th District Court, Parish East Carroll, Louisiana. 
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Copy of Minutes of Court. 


J. W. Monrcomzry 
v8. No. 5735. 
Avuaust BELMONT. 7 
TuEspayY, September 21st, 1869. 
Default. : 
J. W. MontoomEry 
vs. No 5735. 
Avucust BELMONT. 
Mownpay, Sept. 27th, 1869. 
Judgment for pl’t’ff. ; 
I hereby certify that the —_ is a true & correct copy of the 
= - om minutes of the 13th district court in & for the parish 
of Carroll, La. 


Witness my hand & seal of the 8th district court this 25th day of 
July, 1882. 
(Sig’d) | T. H. G. TAYLOR, 
D’y Clerk 8th Dist. Court. 


Exnrert “R.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by complain- 
ant July 26th, 1882. Filed July 26th, 1882. 


674. Srate or New York, Cify and County of New York: 


Be it remembered that on this the 15th day of August, eight- 
een hundred & seventy, before me, Charles I. Bushnell, commis- 
sioner of the State of Louisiana, duly commissioned by the Gov- 
ernor thereof, for the city, county, and State of New York, and the 
two subscribing witnesses, personally came and appeared G. Malin 
Davis, of Natchez, Mississippi, but now present here, who declared 
that for and in consideration of the price hereinafter set forth he has 
sold, and does by these a sell, transfer, and set over, unto John 
W. Montgomery, of Lake Providence, Louisiana, with full warranty 
of title and subrogation of all rights and actions against his vendors, 
the following-described lands, with all the buildings and improve- 
ments thereon and the improvements and appurtenances thereunto 
appertaining, to wit: That plantation and tract of land known and 
designated as “Carondalet plantation,” situated in the parish of 
Carroll, Louisiana, and containing eleven hundred and sixty acres 
of land. and farther designated by the surrounding lands as follows: 
Bounded on the east by lands of the late Wm. Henderson, now dec’d, 
and the lands of I. B. Beard & wife; on the north by lands of said 
Beard & wife and lands held by the estate of Jonathan Morgan ; on 
the south by lands of said Wm. Henderson and John Denson, and. 

on the west by lands formerly owned by Bowmar & Newman, 
675 now composing part of the “Raleigh plantation ” and now 

owned by Wm. G. Wyly, all in township nineteen north, 
range thirteen east, in the district of lands north of Red river. 
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This sale is made for and in consideration of the price of thirty- 
two thousand dollars, paid & to be Be as follows, to wit: Five 
thousand dollars thereof was paid on the 26th of February last past, 
and for the remaining part of the price the said purchaser has exe- 
cuted and signed four promissory notes to the order of G. Malin 
Davis, dated “Lake Providence, February. 26th, 1870, stipulating 
8 % per annum interest from the Ist day of January, 1871, paya- 
ble respectively on the Ist of January, 1871, 1872, 1873, & 1874,” 
the one first due being for the sum of five thousand dollars and the 
other three for seven thousand three hundred and thirty-three 3, 
dollars each. 

This sale is made with the understanding that the purchaser shall 
and will execute in favor of the vendor an authentic act of mort- 
gage to secure the notes executed for the credit part of the price 
upon all the property hereby conveyed, and that the said purchaser 
also complies with all the stipulations contained in the written 
agreement signed by Mrs. Elizabeth S. Davis, as the agent of G. 
Malin Davis, of date 1st of March, 1870, a copy whereof is hereto 
annexed. Until such mortgage shall have been executed and the 
terms of the annexed agreement complied with this sale is not to 
be considered as complete. It is further stipulated that the property 

sold is not to be delivered until the first of January, 1871, 
676 and until that time the vendor is to receive the rents. 

This done and passed in the city of New York in presence 
of Albert I. Tobey and Willard Phelps, witnesses, who hereunto sub- 
scribe their names with G. Malin Davis, the said. vendor, and me, 
commissioner, on the day and date first above written and to which 
I sign my name and affix my official seal. (The ment herein 
referred to is, for further identity, marked “Alpha,” at the top 
thereof by me, said commissioner, with my initials.) 

(Sig’d) G. MALIN DAVIS. 


Witness: 


(Sie ) ALBERT I. TOBEY. 
Sig’d) | WILLARD PHELPS. 


(Sig’d) CHARLES I. BUSHNELL, 
Louisiana Commissioner in New York, N. Y. City. 


Strate OF Louisiana, Parish of Carroll : 


On this the 6th day of December, A. D. 1870, before me, S. D. 
Oliver, deputy recorder of said parish, and in presence of the two 
subscribing competent witnesses, personally came and appeared 
John W. Montgomery, of said parish, who declared that he has 
taken full cognizance of the foregoing deed and sale of the “ Caron- 
dalet plantation ” therein described made to him by G. Malin Davis, 
as per the foregoing act passed on 15th August, 1870, before Chas. I. 
Bushnell, commissioner of Louisiana in and for the city, county, 

and State of New York, and the said Montgomery declares — 
677 that he does by these Yi seeene accept the said sale and trans- 
fer in all its parts and clauses, and hereby acknowledges to 
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have executed, signed, and delivered the four ; -Rotes 
therein in said act described as therein stated, and hereby confesses 
to be indebted unto the said Davis in the fall amount of said notes; 
and the said Mon further agrees that in the event of said 
Davis or any holder of said notes having to resort to justice for their 
collection he will pay the att’y’s fees of such holder or holders, which 
— — five per — the — sued for. 
nd now, in order to secure the prompt and punctual payment of 

said notes and interest to accrue thereon, as well on thiaumeiak-ut 
doce hereby specially mortgege & hypothecste the said ““Carondalet 

oes here i m ecate the said “ 
plantation” unto said Davis & to any other or future holder of said 
notes, —— ey not to alienate or encumber the said 
property to the prejudice of this act, and the said Mos 

ereby recognizes that the said Davis reserves and is enti 
vendor’s privilege as further security for the —— of said notes, 
which said notes, being now produced, are this paraphed by me, 
recorder, with the words “ne varicdur” to identify them with this 
act. 


l 


In faith whereof said party signs these presents, together 

678 with and in presence of me, sesiedlt, ond sald witnesses, after 

affixing and cancelling herein internal revenue stamps of the 

amount and value of thirty-two dollars. : 
(Sig’d) - J. W. MONTGOMERY. 


Witnesses : 
(Sig’d) J. W. DRAUGHON. 
(Sig’d) R. J. LONDON. 


(Sig’d) S. D. OLIVER, 
Deputy BR 


Strate or Louisiana, Parish of East Carroll: 
RecorDEr’s OFFIce. 

I hereby certify that the foregoing five (5) contain ‘true & 
correct copies of the act of conveyance or deed and the mortgage only 
of record in this office in Notarial Book “ N,” folio 512, and in Mort- 
gage Book “I,” folios 404 & 405. 

: Given under my hand and seal of office this 26th day of July, 


(Sig’d) F. H. G. TAYLOR, 
Deputy 


679 Exurerr“S.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
complainant July 27th, 1882. Filed July 27th, 1882. 


—— :) Deed & mortgage. J. W. Mongomery to J. L. Me 
arroll. 


Strate oF Louisiana, Parish of Carroll : 


Be it remembered that on this 28th day of November, 1870, & in 
the presence of the witness hereinafter undersigned, before me, 
41—113 | 
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Sanders D. Oliver, deputy recorder in and for said parish, personally 
came & appeared James L. McCarroll, who declared that for the price 
& consideration hereinafter named he has this day bargained, sold, 
and delivered, and does by these presents bargain, sell, & deliver with 
full warranty against all debts, claims, alienations, outstanding titles, 
mortgages, or other claims, except a certain mortgage hereinafter 
mentioned, unto John W. Montgomery, here present and accepting, 
the following property, situate in this parish about two miles below 
the town of Providence, to wit: That tract of land known as Holly 
Grove, late the residence of Wm. M. Deeson, being described by sur- 
vey asor fractional sections twenty-five (25), twenty-six (26), twenty- 
seven (27), and one hundred and twenty acres adjoining lot or frac- 

tional section twenty-four (24), all in township 21, twenty-one, 
680 north of range thirteen east; also all of section (64) sixty- 

four lying in the rear and adjoining the above lots, say 472 
acres, & the northeast quarter of section sixty-three and the north 
half of the southeast quarter of section 63, sixty-three, and south- 
west quarter of section fifty-three (53), containing eleven hundred 
and seventy-six ;55, acres, lying south of a due east and west line, 
commencing front on the river at such a point in either lot or frac- 
tional sections No. 25 or 26 aforesaid and running due west so as to 
include said area or quality of land, by which line a portion of said 
subdivision will be — on the north, and the rest, being the land 
herein conveyed, will be placed to the south ; to have and to hold 
unto said purchaser, with all the rights, privileges, and appurte- 
nances thereto belonging or in anywise appertaining, with full 
subrogation of all rights of action in warranty against previous 
vendors, and especially against the heirs of Wm. M. Deeson, dec’d. 

The price of this sale is declared to be the sum of thirty-one dollars 
and seventy-two & one-half cts. per acre, making the aggregate sum 
of thirty-seven thousand three hundred & five & 1, dollars, which 
sum is paid as follows, to wit: The said purchaser has handed to 
the said vendor two acceptances of Samuel Friedlander, each for two 
thousand five hundred dollars, respectively, due 1st of February and 
1st of March, 1871, which the vendor received as cash, and the said 

purchaser executed unto & delivered to said vendor his two 

681 promissory notes of even date, each for two thousand one hun- 

dred & ninety |5%, dollars, due, respectively, in one & two 
years from ist January, 1871, with 5% per annum interest after 
maturity until paid, and which notes are duly paraphed by me, 
deputy recorder, in order to identify them with this act, & for the 
balance of said price the said purchaser & vendor declares that 

there was a mortgage on said land in favor of the heirs of Wm. M. 
Deeson, now on record in this parish, for the sum of twenty-seven 
thousand nine hundred and twenty-four /¢, dollars, and the said 
purchaser agrees to let said land remain mortgaged for the security 
of said sum, & the vendor releases him from further liability on ac- 
count of said purchase-money, he, the said vendor, taking the said 

property subject to said mortgage; and the said vendor binds him- 

self to procure the renunciation in due form — his wife in reason- 
able time; & I hereby certify that the requisite revenue stamps are 
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9 4 put on this act of mortgage, as required by the revenue law of 


| Thus done & passed before me this the day and month & year. 
first herein mentioned, in presence of A. W. & R. K. Ander- 
:- son, —— witnesses, who sign with the parties & me, deputy 
recorder. 
(Sig’d) JAS. L. McCARROLL. 
(Sig’d) J. W. MONTGOMERY. 


Attest: A. W. ROBERTS. 
R. K. ANDERSON. 


(Sig’d) S. D. OLIVER, 
Deputy 


682 I hereby certify that the original act of the foregding deed 
& mortgage cannot be found in this office, and that the above 
is a true and correct copy of same as appears on record in my office 
in Mortgage Book “I,” folio 400. : 
= — under my hand & seal of office this 27th day of July, A. 
. 188 
[seac. | (Sig’d) F. H. G. TAYLOR, 


Deputy Recorder 


Exuisit “T.” Referred — and made part of the foregoing testi- 
mony. Offered in evidence before ial examiner by com- 
plainant July 27th, 1882. Filed July 27th, 1882. 


(Endorsed :) Deed. C.M. Beard & husband to Wm. Craig. Filed 
Feb’y Ist, 1868. T. D. McCandless, recorder. 
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"aforesaid place and beginning would be intersected ; and thence 
north on said line to the place of beginning, said boundaries to in- 
clude about one hundred and seventeen acres and 4, of an acre, 
more or less, being the same land sold to Isham B. Beard by James 
Galloway and wife in the deed of record in the recorder’s office in 
this parish, on folios 473 & 474 of Notarial Book “ F ”— 
It being a portion of the same acquired of her husband, Isham B. 
Beard, by virtue of judgment issued from the 13th judicial 
684 district court and deeded to her by the sherriff of Carroll 
parish, State of Louisiana; to have and to hold the said tract 


domicil, who hereunto sign their names, together with the said par- 
ties & me, the said notary public, on this 15th day of January, A. D. 
1868. 


(Sig’d) C. M. BEARD. 
(Sig’d) I. B. BEARD. 
(Sig’d) WM. CRAIG. 


Attest: J. A. McDONALD. 
J. H. McKENZIE. 
THOS. B. RHODES, 
Notary Public. 


I hereby certify that the within & foregoing act has been by me 
duly recorded in my notarial or. 
Given under my hand and seal of office this the 15th day of Jan- 
uary, A. D. 1868. 
(Sig’d) T. B. RHODES, 
Notary Public. 


685 I hereby certify that the foregoing act of sale is a true & 
correct copy of the original! of record in my office in Notarial 

Book “ N,” folios 48 and 49, and on file. 
Given under my hand and seal of office this 22nd day of July, 


A. D. 1882. 
(Sig’d) F. H. G. TAYLOR, 
Deputy Recorder. 
Endorsed on back : 


I hereby certify that the within & foregoing act is duly of record 
in my Office in Notarial Book “ N,” folios 48 & 49. 
Given under my hand and seal of office this the Ist day of Feb’y, 


A. D. 1868. 
T. D. McCANDLESS, Recorder. 


27th, 1882. Filed July 27 
(Endorsed :) 6203. .W. W. Carson vs: T. B. Rhodes. Petition, &e- 


To the honorable the ju of the district court in & for the parish 
of Carroll, a 


debted unto your. petitioner im the ooze 

686 unto your petitioner in 
lars for this, that on the 22nd of 
Rhodes executed his ee W. Montgomery for 
an- 


that sum, due and payable on Ist Dec’r, 1873, with 8% per 
num interest after maturit "subject to a credit of t un- 
dred dollars paid on ist ber, 1873, & also a credit of 
one thousand five hundred & seventy-five dollars, on the ist 
Dec’r, 1873, and by.a further credit of two hu & fify dellars 
paid May Ist, 1874, which note was duly endorsed by the payee & 
delivered to petitioner. 

Petitioner shows fllowing-dencribod property & plantation in 
consideration of the following-descri ntation in 
this parish, known as the Airie plantetion, & bow t by said Mont- 


gomery at a probate sale of the of Dr. James G. Carson, 
dec’d, and described in the & act of conveyance from said 
Montgomery to said Rhodes as follows, to wit: That plantation 
known as “Airlie plantation,” bounded in front by Mississippi river, 
in rear by Melbourne plantation, of estate of O. J. 
on ty north by a a 
sai on south by property 

known as the Monticello road, 


agreed to in the deed of sale aforesaid, +n te ee 
re ler pen epi cor land & property aforesaid, and 


seized and sold to pay said a 
oa intern br crt ri Ponoral relief 
LW. MONTGOMERY, Atty. 


siicaeaciie this case for plaintiff's demand & request 
court to enter up judgment accordingly with a stay of execution 
till the Ist of December, 1874. 

June 4th, 1874. 


Attest: J. W. MONTGOMERY. 


THOS. B. RHODES. 


ee 
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District Court. | 
W. W. Carson I 


vs. 
Tos. B. RHopsgs. 


By reason of the law and the evidence being in favor of the plain- 
tiff, & by further reason of the confession of judgment of defendant, 
duly proved, it is ordered, adjudged, and decreed that the pl’t’ff do 

have and recover judgment against the defendant for the sum 
688 of ten thousand dollars, with 8% per annum interest thereon 

from the Ist day of December, 1873, subject to a credit on 
said sum for twenty-seven hundred dollars, paid on said sum on Ist 
December, 1873, & a further credit — one thousand five hundred 
seventy-five dollars paid Dec’r Ist, 1873, and by a farther credit of 
two hundred & fifty dollars paid on said sum on Ist May, 1874; 
that after these credits are allowed execution or other proper process 
may issue for the balance of this judgment in due course of law. 

It is further ordered, adjudged, and decreed that pl’ff’s nght of 
mortgage & vendor's privilege against the following mentioned 
property may be ized to take effect from 22nd March, 1869, 
to wit: That plantation in this parish known as “Airlie,” bounded in 
front by the Missi. river, in the rear by Melbourne plantation or 
property of estate of O. J. Morgan, on the north by “ Melbourne” or 
property of estate of Morgan aforesaid, on the south by property of 

enry Goodrich & the public road known as the Monticello road ; 
that said land and plantation may be ially seized and sold in 
due course of law in order to pay this sohenenh, interest and costs, 
& that the proceeds of the sale be applied to the payment of pl’ff’s 
demand ; that defendant pay costs of suit, to be taxed. 

Read & signed in open court this 5th day of June, 1874; tnat 
def’t have stay of execution till first Dec’r, 1874. 

(Sig’d) WADE H. HOUGH, 
Judge 13th District. 


689 [Eudorsed:] 6203. W. W. Carson vs. T. B. Rhodes. Peti- 
tion & confession of judgment. Filed June 5th, 1874. (Sig’d) 
C. E. Man, Jr., d’y clerk. 


Recorded in book “O,” folios 301 & 72. 
J. W. M. 
Tue Strate or Loutsiana, Parish of Carroll : 


13th District Court. 
W. W. Carson 


v3. 
Tuos. B. Ropes. 


The State of Louisiana and said court to the sherriff of the parish of 
Carroll, Greeting: 
We command you that by seizure and sale of the property, real 
and personal, rights, and credits of Thos. B.-Rhodes in the manner 
prescribed by law you cause to be made the sum of ten thousand 


to 6203. 
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credit of one thousand five hundred & seventy-five dollars, paid Dee. 
Ist, 1873, and by a further credit of two hundred & 


gage & vender’s privilege is 


tation known as “Airlie 
bounded in front by Miss. river, in rear by Melbourne 
690 tion, north by same plantation, south by of 


y 
B. Rhodes and in favor of said W. W. Carson; and of how you shall 
have executed this writ you make return to our said court in seventy 
days, as the law directs. 

Witness the Honorable Wade H. Hough, judge of said court, and 
the seal of said court this 8th day of February, in the year of our 
Lord 1876. 

[seat] (Sig’d) O. J. SWEET, D'p’y CTE. 


Received the within £. fa. on Tuesday, 8th day of February, A. D. 
1876, and on the 12th day of same month and year served the same 
by seizing and taking into my possession the 


roperty, to wit: That plantation known as “Airlie ion,” 
bounded in front by Mississi 
tion, north by same of Henry Good- 
rich, all in this parish and State, notice of which seizure I gave in 


ee blicn, ~ ficial jor of ocadh of Carroll, Louis- 
publican, journa 

jana, published weekly in said parish, to be sold at the door of the 
court- in the town of Providence, in said parish and State, 
the first Saturday, the first day of April, A. D. 1876, com 
at 11 o’clock a. m., for cash, with benefit of appraisement; and on 
the said day of sale, at the place and hour aforesaid, after causing said 
property to be duly appraised, and after reading this writ and the 
advertisement cf sale and the recorder’s certificate of mortgage, I 
offered said y for sale at public auction in an audible voice, 
but, no person bidding two-thirds of the appraised value of said 
property, there was no sale for want of a bidder. 

yherefore, on the 8th day of April, 1876, I readvertised said 
P y for sale in said journal to be sold at the place aforesaid on 
the first Saturday, 6th day of May, A. D. 1876, on a credit of twelve 
months. The time to return this writ being about to expire I now 
return the same, retaining a copy hereof on which to make my final 
return, this the 18th day of April, A. D. 1876. 

(Sig’d) CHARLES HICKS, Sherif, 

| By S.-D. OLLIVER, D’y Sherif. - 
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[Endorsed :] 6203. W.W.Carson vs. Thos. B. Rhodes. Fi. fa. Re- 
turned and filed April 18th, A. D. 1876. (Sig’d) C. J. Sweet, d’y cl’k. 


692 Tue Strate or Lovursiana, Parish of Carroll: 
13th District Court. 


W. W. Carson 
vs. No. 6203. 


Tuus. B. RHODEs. 


The State of Louisiana and said court to the sheriff of the parish 
of Carroll, Greeting : 


We command you that, by seizure and sale of the property, real 
and personal, rights, and credits of Thos. B. Rhodes, in the manner 
prescribed by law, you cause to be made the sum of ten thousand 
dollars, with 8 % per annum interest thereon from the first day of 
December, 1873, subject to a credit on said sum for twenty-seven 
hundred doliars paid on said sum on the Ist Dec’r, 1873; and a 
further credit on said sum of one thousand five hundred and 
seventy-five dollars paid Dec’r Ist, 1873; and by a further credit 
of two hundred & fifty dollars paid on Ist of May, 1874; also plain- 
tiff’s mght of mortgage and vendor's privilege is recognized on the 
following-described property, to wit: That plantation known as 
“Airlie plantation,” bounded in front by Miss. river, in rear by 
“Melbourne plantation,” north by same plantation, south by prop- 
erty of Henry Goodrich, all in said parish and State, with $3.60 
clerk’s costs and your own costs and sixty cents costs of this writ, 
to satisfy judgment lately rendered in our district court against the 
said Thos. B. Rhodes and in favor of said W. W. Carson; and of 
how you shall have executed this writ you make return to our said 

court in seventy days, as the law directs. 
693 Witness the Honorable Wade H. Hough, judge of said 
court, and the seal of said court, this 8th day of February, in 
the year of our Lord 1876. 
By C. J. SWEET, 


Deputy Clerk. 


Received the within ft. fa. on Tuesday, the 18th day February, A. 
D. 1876, and on the 12th day of same month and year served the 
same by seizing and taking into my possession the following-de- 
scribed property. te wit: That plantation known as “ Airlie” plan- 
tation, bounded in front by the Miss. river, in rear by “ Melbourne 
plantation,” north by same plantation, south by property of Henry 
Goodrich, all in this parish and State, notice of which seizure I 
gave in writing to T. B. Rhodes in person, in the parish of Carroll, 

isiana. I then appointed said Rhodes keeper of said property 
and took his receipt for same, and on Saturday, the 26th day of Feb- 
ruary, A. D. 1876, advertised said property for sale in the True Re- 
publican, the official journal of the parish of Carroll, Louisiana, 
eee weekly in said parish, to be sold at the door of the court- 
ouse in the town of Providence, in said parish and State, on the 
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Ist Saturday, the Ist da of April, A. D. ae at 11 
o'clock a. m., for cash, with the benelit ; and on 
ne the place and oar aloes, ae and 
said property to uly a an this writ 

the adv ertisement of sale and the recorder’s certificate of mort- 
694 rages offered mid 

than 50 acres, num 
sayeuling to si Simnemraane’ 
veyor, in an audible voice, but no 
ae of the property 


agal 

and the advertisement, I again offered said 
sale at public auction in an audible voice, whereupon 
Carson, the plaintiff, became the of the same for the 
and sum of one thousand 


and five acres reserved for David Jackson, leaving the 
695 Se and I now return this 


writ accordingly. - HICKS, 
By 8. D. OLIVER. Dy Ds Shag 


Se ee W. W. Carson vs. Thos. B. Rhodes. a 
Debt, ——; int, ——-; credits, ——-; ees cote, 220; deed & 

bond, 3.00; rinter, ——; sheriff, 23.50; recorder ; certificate, 
deed, d bond, , 5.00. Returned & filed May 6th, 1876. C. J. Sweet, 
’y cl’k. 


Twelve Months’ Bond. 


State oF Loursiana, Parish of Carroll : 
Sink all — _ ts that we, William W. Sa as 
principal, an n ontgomery, as security, are unto — 
Charles Hicks, sheriff, in the sum of one thousand dollars, 


with inter- 
est at the rate of eight per cent. per annum from date till paid; for 
the payment whereof to SW. W. pl’t'ff, his executors, admin- 


istrators, or assigns, we jointly and severally bind 
696 our heirs, executors, and administrators, poe pan these 
presents, as witness our respective names and seals hereto 
42—113 


“MARY E R BOYD, 4c, VS. WILLIAMG. WYLY EFA. 060 82D 
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affixed, at the parish of Carroll, this 6th day of May, in the year one 
thousand eight hundred & seventy-six. 

Whereas the above-bound William W. Carson has this day become 
purchaser of the “ Airlie plantation,” situated in the parish of Car- 
roll, La., particularly described in act of mortgage from Thos. B. 
Rhodes to J. W. Montgomery, recorded in the me rs office of this 
parish in Mortgage Book “ I,” folio 273, containing 1,000 acres, more 
or less, less 100 acres sold to Ferdinand Bernd, 85,45, acres sold to 
J. Stein & Co., 14 acres sold to David Jackson, & five acres more re- 
served for David Jackson seized at the suit of W. W. Carson vs. Thos. 
B. Rhodes, No. 6203 of the docket of the 13th district court in and 
for the parish of Carroll, and sold for one thousand dollars, —_— 
in twelve months from the date hereof; and whereas by law the pur- 
chaser of property at sheriff's sale at twelve months’ credit is bound 
to give security with mortgage on the premises sold : 

ow, the condition of this obligation is such that if the above- 
bound William W. Carson, his heirs, executors, or administrators, 
shall at the expiration of twelve months from the date of the pur- 
chase aforesaid pay or cause to be paid the above sum of one thou- 
sand dollars, with interest at eight per cent. from the day of sale 
until paid, unto the said W. W. Carson, pl’ff, or his legal 

697 assigns, then this obligation shall be void, or else remain in 


full force and virtue. 
WM. W. CARSON. 
J. W. MONTGOMERY. 


Signed, sealed, and delivered in presence of— 
CHARLES HICKS, Sheriff. 


[ Endorsed :] 6208. W.-W. Carson rs. Thos. B. Rhodes. 12 months’ 
bond. Filed May 6th, 1876. C. J. Sweet, d’y clerk. 


Srate oF Loursi1ana, Parish of Carroll: 


I hereby certify that the within bond is duly of record in my 
office, in Mortgage Book “0,” folio 221. 
Given under my hand and seal of office this 26th May, 1876. 
[sear] (Sig’d) C. J. SWEET, D’y Clerk. 


W. W. Carson 
aos 


vs. 
T. B. Raopgs. 
Fripay, June 5th, 1874. 
Judgment favor of pl’t’ff, in accordance with confession. See 
decree. 
_ I hereby certify the foregoing to be a true copy of the entry on 
the minutes of the 13th district court in and for the parish of Car- 
roll, Louisiana, for the date as indicated above. 
F. H. G. TAYLOR, 
Dy CUE 8th District Court. 


698 I hereby certify that the foregoing twelve pages contain a 
true € correct copy of the papers & documents filed, the orders 
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of same, 


and decrees of court, judgment rendered, 

& returns of sheriff Fata in st comunsanene 6203 on docket of 

the late 13th district court, styled W. W. Carson ve. T. B. Rhodes. 
Witness my hand and cual of Sth district court, parish of East 


Carroll, La., this 26th day of July, A. D. 1882. 
[ SEAL] (Sig’d) F. H. G. TAYLOR, 
Dy CU k 8th District Court. 


Exuisit “V.” Referred to and made part of the foregoing testi- 
mony. Offered in evidence before special examiner by complain- 
ant July 28th, 1882. Filed July 28th, 1882. 


(Endorsed :) Sale of land. Succession of Dr. —_— G. Carson to 
J. W. Montgomery. Filed March 3lst, 1869. A. G. Belden, d'y 
recorder. 


State oF Louisiana, Parish of Carroll: 


_Be it known that on this 9th day of December, 1868, before me, 
Thos. B. Rhodes, notary public in said parish, came and ap- 
699 peared Mrs. Catherine Carson, executrix of the last will of 
Dr. Jas. G. Carson, through her duly authorized agent and 
attorney-in-fact, Juseph Carson, personally appearing, who declared 
& said that by virtue of an order & decree of the parish court 
said parish & State for the sale of the property belonging unto the 
succession of said Dr. James G. Carson, dec’d, she caused said 
erty which is hereinafter mentioned to be advertised for sale for 


id parish ; that on the 
gon, agent, repaired to the place 

of ale, hea geen annie Levin cbecl tie A 

belonging to said succession of James G. Carson, 


to him for for that sum, ee 
paid & settled the amount of his said 


to the sum of two thousand five hundred dollars; 


the said ‘Airlie plantation, late the 
son, dec’d, ih plantation, late the rstdnce of subd James G. Our 
——— one thousand acres, more or less, bounded on the 

east & northeast by the Mississippi river, on the south by the public 
road leading from Gvodriche’s landing to Monticello, known as the 
Monticello road, and on the west & north by lands of the estate of 
O. J. Morgan, dec’d ; to have and to hold unto him, the said Jno. 
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W. Montgomery, free from the claims of all persons wkomsoever 
claiming or to claim the same. 

Thus done and accepted before me the day & year first herein 
mentioned, in presence of Charles A. De France & Cicero M. Allen, 
both competent witnesses, who sign with the parties & me, notary. 


(Sig’d) CATHERINE CARSON, Ez’s, 
Per JOSEPH CARSON, Agent. 
(Sig’d) J. W. MONTGOMERY. 


Attest: C. M. ALLEN. 
C. A. De FRANCE. 


THOS. B. RHODES, 
Notary Public. 


I hereby certify that the above and foregoing is a true & correct 
copy of the original act of sale on file & of record in my office in 
Notarial Book “ N,” folio- 220 & 221. 

Given under my hand & seal of office this 22d day of July, A. D. 


1882. 
F. H. G. TAYLOR, 
D’p’y Recorder. 


701 (Endorsed on back :) I hereby certify that the within act 
of sale is duly recorded in Notarial Book “N,” folios 220 & 


221. 
Given under my hand & seal of office this 31st March, 1869. 
(Sig’d) A. G. BELDEN, 
D’y Recorder. 


Exuisit “W.” Referred to and made part of the foregoing testi- 
mony. Offered in evidence before special examiner by complain- 
ant July 28th, 1882. Filed July 28th, 1882. 


(Endorsed :) Deed. J. W. Montgomery to Thos. B. Rhodes. 
StaTeE OF Louisiana, Parish of Carroll : 


Be it known that on this 22nd day of March, 1869, & for the price 
& consideration hereinafter named & set out, I have this day bar- 
gained, sold, and delivered, & do hereby bargain, sell, and deliver 
unto Thos. B. Rhodes the following property, to wit : 

That tract of land situated in this parish, known as the Airlie 
plantation, late the residence of Dr. James G. Carson, and bounded 

as follows: On the front by the Mississippi river ; on the right 
702 or east & southeast by the plantation formerly belonging to 

Henry Goodrich & the public road leading thence to Monti- 
cello, and know- as the Monticello road; on the left or north & 
northwest by the lands of the estate of Oliver J. Morgan, now owned 
by Jno. A. Buckner, and in the rear by lands of the Melbourne plan- 
ation, belonging now to said Buckner, containing about one thou- 
sand acres— 
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, Hereby warranting the title hereto i nn eet seins of 
a every person claiming or to ciai same guaran- 
: teeing the same agai all debts or other demands, 


topether wit! 
all the rights, pri and appurtenances thereto belonging or in 
Se ) 

© price and consideration of this sale is the sum of forty-seven 


which the said purchaser, who is present, joining in 

ee pating in this instrument, has executed unto me or my order seven 
promissory notes, all duly stamped with the U.S. revenue stamps, 
for the sums as follows, to wit: three notes of even date, each 
for two thousand five hundred dollars, falling due, respectively, on 
the Ist December, 1869, and the others annually thereafter ; second, 
four notes, each for ten thousand dollars, of even date herewith, the 

’ first falling due on the lst of December, 1872, and the others 
703 = annually thereafter. It is by us, vendor and vendee, 
io ee ee be a —— " lenal 

ere being no notary now present in the parish, with due 
renunciation made by the wife of the cunlies and that the pur- 
chaser buys wpe pom subject to the taxes due on the same. 
a 


Thus done ccepted this 22nd day of March, 1869, in presence 
of the undersigned witnesses. 
(Sig’d) J. W. MONTGOMERY. 
(Sig’d) T. B. RHODES. 


Attest: C. R. EGELLY. 
S. G. McPHERSON. 


Strate oF Louisiana, Parish of Carroll : 


This day before me, A. G. Belden, deputy recorder, appeared J. 
W. Montgomery, who acknowledged that he signed and delivered 
the within act of conveyance for the purposes therein mentioned 


on the date thereof. 

Done this 3lst day of March, 1869. 

| (Sig’d) J. W. MONTGOMERY. 
Attest: A. HANNA. 

J. JARRETT. 

A. G. BELDEN, 


I hereby certify that the original ac’t of deed & mortgage of the 
above cannot be found in my office, & that the foregoing is a 
fam 704 true & correct copy of same as appeare on record in Notarial 
Book “ N,” folio 219. | 
Given under my hand & seal of office this 28th day of July, A. D. 
1882. | 
[SEAL ] (Sig’d) F. H. G. TAYLOR, 
Deputy 
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thousand five hundred dollars, & for the security and pa ge 4 
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Exursit “ X.” Referred to and made part of the foregoing testi- 
mony. Offered in evidence before special examiner, by complain- 
ant, July 28th, 1882. Filed July 28th, 1882. 


Petition for Appointment of C. aa Fgety, as Administrator. Filed July 
16th, 1868. 


To the honorable the judge of the parish court in and for the parish 
of Carroll, State of Louisiana, ex officio judge of the court of pro- 
bate : 


The petition of Thomas H. Hunt, of John F. Irvine, — Hickey 
Morgan, commissioners of liquidation for the Bank of Louisiana ; of 
J.S. and R. E. Neal, of Edward Sparrow and J. W. Montgomery, all 
of whom appear herein as creditors of the succession of James Railey, 
dec’d, represents that heretofore, to wit, on — day of —, 1866,one F. W. 
Boyd was appointed by the district court of said parish to represent 

said succession in the capacity of dative testamentary ex’r ; that 
705 he qualified, gave bond, and has administered on said estate 

in part only; that he leased out the plantation, without any 
order of court, for one year, and cultivated it himself during the 
year 1867; that he has never filed any account of his administra- 
tion, but, on the contrary, has appropriated or used the rents & reve- 
nues of said estate for his individual benefit, without paying any of 
the creditors any portion of their just dues; that for the year 1866 he 
received for the lease of said plantation, as petitioners are informed 
& believed, a large sam of money, none of whieh he has accounted 
for; that he has abandoned his said administration & has no domi- 
cil or residence in this State, and is, as petitioners are informed, per- 
manently absent therefrom ; that he has never given any good and 
sufficient bond for the faithfulness of his administration, the security 
of his said bond being utterly and entirely insolvent; that he has 
no property in this parish, nor, as they believe, in this State; that 
he has never left any power of attorney authorizing any one to rep- 
resent him in the management of said estate, as they verily believe. 

Wherefore petitioners pray that the office of said Boyd & the ad- 
ministration of said estate may be declared to be vacant and unrepre- 
sented ; that said Boyd be decreed to have abandoned his trust, and 
that, in order to protect the interest of creditors, an adminis- 

trator may be appointed to finish the administration of said 
706 _—s estate, only partly administered by James G. Carson, testa- 

mentary executor, now deceased, and by said Boyd ; that for 
this purpose Charles R. Egelly, of said parish, may be appointed to 
represent said estate in said capacity, the said Charles R. Egelly ap- 
pearing herein by counsel & joining in the prayer of this petition. 
They further pray that a commission may issue to any notary public 
or other competent officer in the parish, authorizing him to make 
an inventory of the effects of said succession, and for general relief 
in the premises. 

(Sig’d) SPARROW & MONTGOMERY, 
Attys for Pet'rs. 
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Affidavit. 

J. W. Montgomery, one of the counsel in this matter, being sworn, 
deposes and says that all the facts in the foregoing petition are true 
and correct to the best of his knowledge & belief. 

(Sig’d) J. W. MONTGOMERY. | 


Sworn to and subscribed before me this 16th day of July, 1868. 
(Sig’d) GEO. C. BENHAM, P. Judge. 


Order. 
Strate oF Louisiana, Parish of Carroll: 
Probate Court. 


By reason of the law being in favor of the petitioners, and due 
proof having been administered to the truth of their ape pee. it 
is ordered, adjudged, and decreed that the prayer of the peti- 
707 ‘ition be granted ; that said Boyd havi dbandoned his ad- 
ministration & having no suidenee or icil in this State, 
his said office be held to be vacant and said estate to be unrepre- 
sented ; that due notice be given of the appointment of said Egelly, 
and if no opposition be made thereto within ten days, as required 
by law, he be appointed and qualified as administrator for said suc- 
cession on giving bond as required by law. 
Thus done this 16th day of July, 1868. 
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4 (Sig’d) GEO. C. BENHAM, P. Judge. 
 - 
-F Letters Filed Sept. 16th, 1868. 
3 Parish Court. 


Srate oF Lovursiana, Parish of Carroll : 


Be it know- that Charles R. Egelly, having been appointed after 
due notice administrator of the estate of James Railey, , and 
having taken the oath and given bond as required by law, he is 
hereby authorized to perform the duties of said office, and full faith 
are due his acts as such. 

Witness the Hon. George C. Benham, judge of said court, this 16th 


day of September, 1868. 
(Sig’d) GEORGE C. BENHAM, P. Judge. 


708 Boyd's Opposition. Petition. 


To the Hon. Geo. C. Benham, parish judge in and for the parish of 

Carroll, State of Louisiana: 

The petition of Frederick W. Boyd, a resident of the State of Mis- 
sissippi, with respect shows— 

That he is the duly appointed executor of the last will and testa- 
ment of Jas. Railey, late resident of your said parish and State ; 
that he haz duly administered the property of the succession of the 
said James Railey since his appointment and confirmation as exec- 
utor under the will. 
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Petitioner farther shows that an application has been made to 
your honorable court praying that C. R. Egelly, Esq., be appointed 
dative testamentary executor of the said succession, notwithstanding 
your petitioner is acting as executor of the same. 

Wherefore vour petitioner prays that the said application be re- 
jected, and that the said applicant pay all costs of this proceeding, & 


for all general relief. , 
(Sig’d) GOODRICH, PILCHER anp 
MONTGOMERY, Aéf’ys. 
709 Inventory Taken by T. D. McCandless, Recorder. Filed September 
17th, 1868. 


SratTe or Lourstana, Parish of Carroll : 


Be it known and remembered that in pursuance of an order and 
decree of the parish judge in and for the parish of Carroll, State of 
Louisiana, dated 16th day of July, A. D. 1868, authorizing and re- 
quiring me to take an inventory and cause an appraisement to be 
made of all the property belonging to the succession of the late 
James Railey, dec’d— 

I, Thomas D. McCandless, recorder in and for ——_ of Car- 
roll, State of Louisiana, duly commissioned and qualified, 
to take said inven and cause said appraisement to be made by 
appointing John W. Hays and Michael Gingery, both residents of 
said parish and State, appraisers, to whom I administered the fol- 
lowing oath, to wit - 


We do, each of us, solemnly swear that we will well and truly ap- 


praise and the true cash value place upon all the p belong- 
ing to the succession of the late James Raile " deceeacd, which may 
be submitted to us for our decision to the best of our ability and 


understanding, so help us God. 
(Sig’d JNO. W. HAYS. 
(Sig’d) MICHAEL GINGERY. 


Sworn to and subscribed before me this — of Sept, A. D. 1868. 
(Sig’d) T. D. McCANDLESS, Recorder. 


710 Having thus sworn the said appraisers we proceeded, in 
presence of the undersigned witnesses, to make the following 
inventory and appraisement : 


Ireu—Land. 


All and singular that tract of land or plantation known as the 
“Front Railey ” or “ Raleigh ” plantation, situated, lying, and being 
in the parish of Carroll, State of Louisiana, and in township No. 
nineteen north, of range thirteen (13) east, and bounded as follows, 
to wit: In front by the Mississippi river; in the rear by lands of 
I. B. Beard; on the left or above by the lands belonging to Dr. T. 
W. Lilly, known as Salem plantation, and below by the succession 
of Jonathan Morgan, and more icularly described in the deeds 


of sale to said James Railey as follows, to wit: Lots 33, 34, & N. } 


} 
t 


® 
ene NG ee Saintes Aesth teeta Te tee ee a Aan 


- 


eee Me. 


aatingenes, 


' 
( 


; 


8 
ie LAAN AE AE UL LE ME ROEM MM cg ome ene seem. 
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eggs > einer age g mp the or east side by 
lane the lands of the said & Savage; 
first half of said 219 acres embraced in i strip of 
width running 


711 

by a continuation 
point terminating at the extremity of a piece of 
then divided the said Mrs. Savage's “ front field” from the back, 
and thence due east to the intersection of the north and south line 
of the first aforesaid half of said 219 acres. 

Also that tract of land bo’t by James Railey from J. H. 
mar, commencing at the bank of the Miss. river on the line 
the lands then owned by the said Bowmar and Railey, 
called “the Pecan Grove plantation,” i 
the southeast corner of the seid Railey’s said 
east so far that by running a line d 
line first above described to the bank 


mar’s land & Pecan Grove plantation, . 
lands of the estate of Jonathan Morgan, on 
on 


toried, and appraised ies cating ond 

S ised at one sitti i 
turning aside to other matters, at my office, in the town of in 
said parish & State, in presence of Reuben S. A. McIntyre and Isaac 
P. Mathis, lawfal witnesses, who hereto sign their names with said 
Sees eae 


(Sig’d) JNO. W. HAYS. 
(Sig’d) MICHAEL GINGERY. 
Attest: R.S. A. McINTYRE. 
I. P. MATHIS. 


T. D. McCANDLESS, Recorder. 


Petition of Egelly, Administrator, &c.,and Order for Sale of Property. 
Filed Sept. 17th, 1868. 
To the hon. the judge of the parish court in and for the parish of 
Carroll, Louistans : 
The petition of Charles R. Egelly, of your said parish, representse— 
That your ——— been appointed administrator of the suc- 
43—11 . : 


Sn agh ae oe —- > 
— ai . > a 
oA medi ee . 
a = Rie eg 


Sn fang ABPO A ane oi ama EA dll APE lL ALA TERE AUR ASAE A MG 
am eee oe et oe ee sried ey “ ‘ ‘ , ’ . 
7 Sd he eS " 


338 MARY E. R. BOYD, £C., VS. WILLIAM G. WYLY ET AL. 


cession of James Railey, dec’d, by virtue of an order and decree of 
your hon. court granted on the 16th day of July, 1868. 
713 That by virtue of an order granted by said court an in- 
ventory & appraisement of the property of said succession 
has been duly made and is now on file in your said office. 
Petitioner shows that on examination of the condition of said 
estate & of its liabilities he finds the following-mentioned claims 
now in judgment in the district court of said parish, to wit: 
A judgment on mortgage in favor of Auguste Belmont, 
with 8% interest from Feb’y 22d, 1860, for this sum_-_ $15,000 00 
A judgment in favor of A. & M. Heine, with 8% interest 


from Feb’y 9th, 1861, for this am’t sainbtnaspiak cageettinoition 4,500 00 
A judgment in favor of E. Currer & Co., with 5% int. 

from Aug. 3, 60, for this am’t --- --- 800 00 
A judgment in favor of J. S. & R. E. Neal for this amount 

& 8% int. from = Dicicanccionisin 2,716 00 


A judgment in favor of the Citizens’ Bank of La, with 


8% int. from June 3, ’61, for this __-__ - 1,00 00 

A judgment in favor of the Bank of La. for this amount 
SU i vincaensiith- cas siceceninniniuniienitininseiacemiesiciapinninigeainaimniaelamaniae 4500 00 

_ A judgment in favor of the estate of James G. Carson, 
due on a homologated account for this sum --- 10,000 00 

A judgment on an account homologated in favor of 
Messrs. Sparrow & Montgomery, att’vs_-_---~- -.---- 6,000 00 


Which claims and judgments are now due and amount to the sum 
of forty-six th dollars; that he has not in hand any means 
wherewith to settle up said indebtedness or any portion thereof ; 
that in order to settle up the same a sale of the property of said 

estate is-mecessary. 
714 Wherefore petitioner prays that an order may be rendered 

by your hon. court decreeing the sale of all the property men- 
tioned in the inventory aforesaid for the purpose of paying the debts 
of said succession ; that your petitioner, as administrator. be author- 
ized to make said sale according to law, and for general relief in the 
premises. 

(Sig’d) CHARLES R. EGELLY, Adm’r. 


To the _ the judge of the parish court in and for the parish of 


The Citizens’ Bank of Louisiana, a judgment creditor of the estate 
of James Railey, dec’d, as set out above, appears and prays for leave 
to intervene in the foregoing proceedings of the administrator of 
said estate and joins in the prayer of the petition for a sale of the 
property of said estate in order to pay the judgment held by your 
petitioner, & for general relief, &c. 

(Sig’d) SPARROW axp MONTGOMERY, Adt’ys. 


Filed Sept. 17th, 1868. 
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Order. 
Srate or Louisiana, Parish of Carroll : a 
Parish Court. = 
The fi ing petitions of the administrator of the estate of James 3 
Railey. dee'd, and of the sntervones,, 20 Clay. eae 
715 _ considered, it is ordered and decreed that the prayer of sai 
petitioners be granted ; that a sale of the propery aeneaees 
in the inventory taken by Thos. D. McCandless on — day of 
September, 1868, and now on file be sold in block for the 
of paying the debts of said succession ; that said administrator be 
authorized to make said sale for cash, and that afterwards he shall 
file in said court a tableau of distribution among the creditors of 
said estate of the funds to be realized at and by said sale. 
Thus done this 17th day of September, A. D. 1868. 
(Sig’d) GEO. C. BENHAM, P. Judge. 


Writ of Sale. 


Strate or Louisiana, Parish of Carroll : 
Pariss JupGe’s OFrFice. 


To Charles R. Egelly, administrator of the succession of James 

Railey, dec’d : 

You are hereby authorized and required to make a sale at public 
auction for cash of tke “ Raleigh ee. the property of said 
succession, and i ly described in the inventory on file, said 
sale to be made in all respects according to law and the property to 
be sold in block ; and how you shall execute this writ or commis- 

sion make due return to my office. 
716 Witness my official signature this 17th dsy of September, 
| 1868. | 
(Sig’d) GEO. C. BEN 
. Parish Judge. 


: Writ of Sale. 
Strate OF Louisiana, Parish of Carroll : 
Probate Court. 
The State of Louisiana & said court to Charles R. Egelly, adminis- 
trator on the estate of James Railey, deceased, Greeting : 
You are hereby authorized and required to sell according to law 
Zs ee ing to said succession, to wit : 
j pene en. deena i ish known and designated as 
the “ pigh plantation,” bounded in front by the Mississippi river, 
in the rear by the lands of I. B. Beard, on the left or above 


ver 
the 
lands now belonging to Dr. W. T. Lilly, “Salem plantation,” on 
the lower side by the lands of Jonathan Morgan’s succession, and 
con 
sale, 


situated about sixteen miles below the town of Providence, and con- 
taining about sixteen hundred acres, more or leas; terms 
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cash ; and of how you shall have executed this writ due return 
make to this office as the law directs. 
Witness the Hon. Geo. C. Benham, judge of said court, & the seal 


of said court, this the 18th day of Sept., 1868. 
(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y CTE. 


717 Return of Administrator C. R. Egelly on the Writs of Sale. Filed 
Apr’l 17th, 1869. 


Received the within writs of sale on the 18th day of September, 
1868, and by virtue thereof and of the judgment of the parish court 
rendered un the — day of September, 1868, I, Charles R. Egelly, 
adm’r of the estate of James Railey, dec’d, did advertise the within- 
described property to be sold on the 20th day of October, 1868, at 
the door of the court-house in this parish, which advertisement was 
published in the “ Elton Eagle,” the official newspaper of the parish, 
for more than thirty clear days previous to the day of sale, and on 
the day of sale, to wit, the 20th in of October, 1868, I proceeded to 


the place of sale, and at the hour of 12 m. I read the judgment, writ, 
and advertisement aforesaid, and offered said property to the highest 
bidder for cash; whereupon William G. Wyly bid the appraised 
value thereof, and he being the last and highest bidder I struck off 
and adjudicated said land & plantation to him at and for the price 
and sum of $1.50 per acre, being the appraised value aforesaid, and 


his bid, amounting to $2,533.05, having been paid up at the time of 
sale, I return this writ accordingly this 20th day of October, 1868. 
(Sig’d) CHARLES R. EGELLY, 
Adm’r Est. James Railey. 


718 Final Account of C. R. Egelly, Adm’r. Filed April 17th, 1869. 
Estate of James Railey in ac. with Charles R. Egelly, Dr. 


1868. 
To this amount paid John L. Cheatham, clerk of court, 
as per vouch $50 00 


31 65 


am’t pal ents, &c., as 


am’t reserved to pay costs of this proceeding --_--~ -. _- 
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Estate of James Railey in ac. with Ch. R. Egelly, Cr. 


By this am’t rec’d on the sale of the Raleigh tation, 
made under -judg'’t of the parish cat ce te 20th 
day of October, 1868. ......--.--..--........--. $2,533 06 | 


719 Petition for Homologation of Ac. & Discharge. 


To the hon. the judge of the parish court of the parish of Carroll, 

State of Louisiana: 

The petition of Ch. R. Egelly, adm’r of the est. of James Railey, 
dec’d, represents that the foregoing is a true and just account of 
acts of administration of said estate; that the property of said est. 
having been duly sold under an order from your hon. court, the 
proceeds arising therefrom amounted to the sum of twenty-five hun- 
dred and thirty-three ,§, dollars, which money has been disbursed 
by him in the payment of the privileged claims and those incurred 
~ as expenses of administration, as per the debits of this account and 
vouchers annexed. Petitioner shows that said est. has been fully 
administered. | 

Wherefore he prays that the items of said ac. and the payments 
aforesaid may be recognized as valid and approved and homolo- 
gated, and that your petitioner may be discharged from further ad- 
ministration, and that his official bond ‘may be cancelled, and for 
general relief, &c. 


(S’g'd) SPARROW ann MONTGOMERY, Aét’ys. 
Judgment Homologating Ac. and Discharging Egelly, Administrator. 
Filed April 17th, 1869. 


In this case, it appearing that due notice of this petition 
720 and ac. was duly made, and the time having expired without 


opposition, and it being duly proved that said account is 
correct and properly su by evi 
It is, therefore, , adjudged, and decreed that said account 


be homologated, allowed, and confirmed, and that there be judg- 
ment in accordance with the prayer of the petition, and that said 
administrator be discharged and his bond cancelled. . 
Read and signed in open court this 7th day of July, 1869. 
(Sig’d) C. A. Dz CE, 
Parish Judge. 


Pédition and Appointment of S. T. Austin Dative Testamentary Executor. 
Filed March 23d, 1875. 


To the honorable judge of the parish court for the parish of Carroll, 
State of Louisiana: 
The petition of ing T. Austin, a resident of the aforesaid 
ish and State, y represents that the succession of James 
Railey departed this life in this pariak, leaving a large estate located 
ile this life in this paris ving a estate 
in thle partdh that after his death James G. Carson became testa- 
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mentary executor of his last will and testament, and served in 
721 said capacity until he died, in 1863; that subsequently one 

F. W. Boyd was appointed dative testamentary executor, but 
removed from office by order of court July 16th, 1868. C. R. Egelly 
then took letters of administration, and, after partially administer- 
ing the estate and selling out large and valuable property belonging 
to it in a hurried manner and at a ruinous sacrifice, said Egally re- 
tired from said administration and was discharged May 10th, A. D. 
1869, since which time the said succession has remained unrepre- 
sented. He shows that there are debts of said succession yet unpaid, 
and that there are left some effects to it, to wit., some claims against 
the United States Government and against-others; that this peti- 
tioner represents two of the beneficiary heirs to said succession, who 
are of age, to wit: H. O. Railey, son of said deceased, and the widow 
of C. R. Railey, another son being agent for them. 

He also represents some of the creditors, and is hence entitled to 
administer said succession; shows that the effects will not be ap- 
praised at more than five hundred dollars; that as the succession is 
now so small it should be summarily administered and its affairs 
settled at small costs. 

Wherefore he prays the court to appoint him dative testamentary 
executor of said succession in a summary manner on his complying 
with the law. 

That an inventory be taken of the effects, & for general relief. 

(Sig’d) ROBERTS axnp NEWMAN, Altlorneys. 


722 Personally appeared before the undersigned authority 

Sterling T. Austin, who on oath declared that the allegations 
of the foregoing petition and the facts therein set forth are true to 
the best of his knowledge and belief. 


(Sig’d) S. T. AUSTIN. 
Sworn to and subscribed before me this 23d day of March, 1875. 
(Sig’d) C. E. MOSS, Jr, 

Parish Judge. 


By reason of the law and evidence being in favor of this applicant, 
and on his affidavit to the truth of the allegations, and on tbeir 
beirg borne out by the records of said succession, it is hereby or- 
dered that Sterling T. Austin be inted dative testamentary ex- 
ecutor of the succession of James Bailey. deceased, on his giving 
bond for } over and above the amount of the inventory. 

That a commission issue to a notary public or other officer to take 
an inventory of said estate. 
=" read, and signed at chambers this 23d day of March, A. D. 

io. 

(Sig’d) C. E. MOSS, Jr., 
Parish Judge. 
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_ ‘Letters to Austin. 
Strate or Louisiana, Parish of Carroll : 
Parish Court. 
723 Be it remembered that whereas Sterling T. Austin has been 
inted dative testamentary executor of the succession of 
the late ames Railey, deceased, and having given bond and security 
and taken the oath required by law, is fully authorized 
and empowered to perform and discharge the duties of said appoint- 
ment. 
Witness the Hon. C. E. Moss, Jr., judge of said court, and the seal 
of said court, this the 23d day of March, A. D. 1875. 
(Sig’d) T. J. GALBRETH, 
Deputy Clerk. 


Inventory. Filed March 23rd, 1875. 
SraTeE oF Louisiana, Parish of Carroll : 


_ Be it known and remembered that, in pursuance of an order to 
me issued by the honorable probate court in and for the of 
Carroll and State of Louisiana, and of a commission issued by David 
Jackson, clerk ewe court, and ra? me directed, authorizing nom 
requiring me to take an inventory and *ause an appraisement to 
made wpe? goer , effects, rights, and credits of the late James 
Railey, » Which 


may be found in our said parish, &. - 
I, M. A. Sweet, recorder in and forsaid sid pain and Ficer 7 2008 
ceeded to execute said order by appointing Shelby 
Jas. S. Millikin to act as appraisers, to whom rte Bite Bac 
724 the following oath, to wit: We do, each of us, solemnly swear 
that we will well and truly appraise and the true cash value 
place upon all the Property, , effects, rights, and credits to 
the succession of the ames , dec’d, which may be sab- 
mitted to us for our decision, to the best of our ability and under- 
standing, so help us God. 


i 


(Sig’d) M. S. POWELL. 
(Sig’d) | JAS. 8. MILLIKIN. 
Sworn to and subscribed before me this 23d day of March, A. D. 
1875. 
(Sig’d) M. A. SWEET, 
Recorder and ex Officio Not. Public. 
We then proceeded to make the following inventory and appraise- 
ment: 


Item Ist. Contingent claim against the United States Gov- 
ernment for the am’t of six thousand dollars, more or 


less, appraised and valued at-- ----- $150 00 

a ee ee ee ee ene ee 
not knowr—appraised and val 150 00 
Total appraisement . - "$300 00 00 


State o Losin, Caroll pariah March 234, A.D 1875. . a 


a mea a 
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Thus done, inventoried, and a ised at one sitting, without turn- 
ing aside to other business, under an order from T. J. Galbreth, 
deputy clerk of the 13th district court in and for this said 
725 _— parish and State, and in the presence of the subscribing wit- 
nesses : 
(Sig’d) M. S. POWELL. 
(Sig’d) JAS. S. MILLIKIN. 


Attest: THAD SMITH. 
" J. E. MURRAY. 


(Sig’d) M. A. SWEET, Recorder. 


Petition for Another Inventory. Filed June 1st, 1875. 
State oF Louisiana, Parish of Carroll : 
Parish Court. 
SUCCESSION OF JAMES Rattey, Dec’d. 


The petition of Sterling T. Austin, dative testamentary executor 
of the succession of James Railey, dec’d, with respect shows that the 
property of said succession is more valuable than it was thought to 

at the time of his appointment, and prays the court to order 
another inventory to be taken of the property of said succession. 

(Sig’d) STERLING T. AUSTIN, Pro. Per. 


Upon reading and considering the foregoing petition let an in- 
poo gad be taken of the property of the succession of James Railey, 
ec’d. 
— done and signed in chambers this 3ist day of. May, A. D. 
1875. 
(Sig’d) C. E. MOSS, Jr., 
Parish Judge. 


726 Inventory Filed June 1, 1875. 
StaTE oF LovuistaANa, Parish of Carroll: 


Be it known and remembered that in pursuance of an order to 
me issued by the honorable probate court in and for the parish of 
Carroll and State of Louisiana, and of a commission issued by T. J. 
Galbreth, d’y clerk of said court, and to me directed, authorizing 
and requiring me to take an inventory and cause an appraisement 
to be made of all the property, effects, rights, and credits belonging 
to the succession of the late James Railey, deceased, which may be 
found in our said parish, I, W. T. Smith, d’y recorder in and for said 
parish and State, proceeded to execute said order by appointing 
George P. Labarre and Charles Hicks to act as appraisers, to whom 
I administered the following oath, to wit: 

We do, each of us, solemnly swear that we will well and truly ap- 
praise and the true cash value place upon all the property, effects, 
rights, and credits belonging to the succession of the late James 
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Railey, dec’d, whieh may Loeebeeiet ae Se ceeeeen ee 
best of our ability and understanding, so us God. 
GEO P. LABARRE. 


(Sig’d) : CHARLES HICKS. 
Sworn to and subscribed before me this 1st day of June, 1875. 
(Sig’d) W. T. SMITH, 


| Dy Recorde. 
727 We then proceeded to make the following inventory and 


appraisement : 

Contingent claim against the United States Government for the 
amount of six thousand dollars, more or less, appraised and valued 
“Thus d es ied, and appraised without 

us done, inventori at one sitting, 
turning aside to other business, i in presence of the subscribing wit- 
nesses, this Ist day of June, 1875. 


pd GEO. P. LABARRE. 
Sig’d) CHARLES HICKS. 
Attest : 7 
CHARLES DONALLY. 
R. M. LACKEY. 
(Sig’d) M. T. SMITH, 
D'y Recorder. 


Strate or LoutstaNA, Parish of East Carroll : 


Cierk’s OFFICE OF THE STH Disraicr Court. 


I hereby certify that the foregoing twenty-seven pages contain 
a correct and complete transcript of all the and rr 
ments (excepting vouchers) filed in this office in succession of 
James Railey, deceased, at and subsequent to the ion of 
Charles R. Egelly for administration, filed July 16th, 1 
iu my hand and the seal of said court "his 27th day of July, 
[sEAL. ] (Sig’d) F. H. G. TAYLOR, 
Deputy 


728 Srate or Louisiana, Parish of East Carroll : 


CLerxK’s OrFice 8ru Disrricr Court. 


I hereby certify that the fo fester. Aah pages contain a 
true and correct transcript of rin original papers (corresponding in 
character and title to the copies. bine oped, on ) an file i in this office in 
relation to the succession of James Railey, d 
Given under my hand and the seal of said court this the Sth day 
of March, A. D. 1881. 
(Sig’d) C. A. HEDRICK, Clerk, 
[sEAL.] By F. H. G. TAYLOR. Dy Clerk. 
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STATE OF LOUISIANA, Parish of East Carroll : 


CLERK’s OFFICE OF THE 8TH DistrRICT CoUuRT. 


This transcript, being submitted to me for the purpose of making 
the proper certificate regarding the paper purporting to be the oppo- 
sition of F. W. Boyd to the appointment of C. R. Egelly, a copy of 
which appears on page 6 of this transcript, I hereby certify 
that I found the original paper among the papers of the succession 
of James Railey, the same being written on one side of a half sheet 
of paper only, but there did not appear upon the paper any endorse- 
ment or evidence that it was ever filed ; neither can I find on any of 

. the dockets or minutes of court any evidence that it was ever 
729 filed, beyond the fact that it was found to be among the mor- 

tuary papers. 

Witness my hand and the seal of said court this 25th day of July, 


A. D. 1882. 
[SEAL] (Sig’d) F. H. G. TAYLOR, 
D’y Clerk. 


Copies of Vouchers Referred to in the Final Account of C. R. Egelly, 
Adm’r, the Copy of which Appears in this Transcript, Begin-ing on 
Page 17. 

Voucher No. 1. 


Rec’d Oct. 20, 68, of C. R. Egelly, adm’r of est. of James Railey, 
the sum of fifty dollars, in payment of fees and costs due John 
Cheatham, clerk of court. 

(Sig’d) SPARROW anp MONTGOMERY, 
7 Att’'ys for J. L. Cheatham. 


Voucher No. 2. 
Rec'd, Succession of James Railey. 


Received of J. W. Montgomery the sum of $31.65, the costs in the 
above succession since the 17th day of Sept., 1£68, the costs prior to 
that being yet due. 

Dec. 28th, 1868. 

(Sig’d) R. J. LONDON, 
D’y Clerk. 


Voucher No. 38. 


Rec’d Ociober 20, 1868, of Charles R. Egelly, adm’r of the est. of 
James Railey, dec’d, the sum of twenty-three hundred and 
730 _—s fifty-one ;,, dollars for fees due us for procuring appoint- 
ments of adin’r and the taking of an inventory, order aie: 
and rendition of final ac. of adm’r, and in part payment of other 
fees due us, as per Judgment of homologation of the final account 
rendered of the acts and duings of the executor, James G. Carson, 
now on file in the par'sh court. 
(Sig’d) SPARROW axp MONTGOMERY, 
Att’ ys-at- Law. 
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Voucher No. 4 | 
C. R. Egelly, administrator. 


1868, Nov. Notice of application of adm’r of Railey est.... $2 50 
Advertisement of sale... ~- octetnscnee* Ee 


$15 00 
(Sig’d) E. J. DELANY, Ag’t. 
Endorsed across the face: Charge to account of J. W. Montgomery. 


Voucher No. 5. 


Rec'd April 10, ’69, of Ch. R. Egelly, adm’r of est. of James Railey, . = 


twelve dollars for bill due “ Elton Eagle” for advertisement of final 
ac. by adm’r. 


(Sig’d) J. W. MONTGOMERY, 
Att'y for Geo. C. Benham, Printer of “Elton Eagle.” 


I hereby certify that the foregoing are true and correct copies seid 
the original vouchers in this office found oy oy the 
— of Jas. Railey and referred to in the fi of CR. E Egelly, 
adm’r 
(Sig’d) F. H. G. TAYLOR, 
D’y Clerk 8th Dist. Court, Parish of East Carroll. 


731 Exuipir“ Y.” Referred toand made a part of the foregoing 
testimony. Offered in evidence before 
by complainants July 28th, 1882. Filed July 28th, iss. 


(Endorsed :) Transcript of papers in succession of James Railey, 
dec’d, from the opening of the succession down to July, 1868. 


732 Petition of J. G. Carson to have the Will Registered, dee. 


Succession oF Jaues Rarer, Deceased. 


To the hon. the judge of the 10th judicial district court in & for the 
parish of Carroll, State of Louisiana: 


The petition of James G. Carson, who resides in the said parish, 


- with respect, shows— 


That on or about the first day of September last (1860) James 
Railey departed this life, leaving in ee large estate, 
consisting of lands, slaves, and other 
That at the time of his death & for a ong time before the said 
Railey resided and was domiciliated in Adams county, State of Mis- 
sissippi. 
t at his death he left his will in olographic form, by which 
he disposed of all of his property in this State and and elsewhere. 
That said will was duly proved and ordered to be executed by 
the probate court of Adams county, where deceased lived d 
several years last before his death, a duly certified copy of 
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will & the proceedings thereon is annexed hereto and made a part 
of this petition. 

Shows that by said will petitioner has been appointed executor 
thereof, so far as the same involves the administration of the prop- 
erty in this State, of which he is given seizure for said purposes of 

administration, and thereby dispensed with giving security. 
733 Wherefore petitioner prays that the said will may be duly 
istered in your honorable court & the execution thereof 


: registe 
ordered, and that petitioner may be appointed and confirmed as tes- 


tamentary executor of the said will and estate and dispensed with 
giving security, and that letters testamentary issue to him upon his 
taking the oath prescribed by law ; and prays for general relief, &c. 
(Signed) SPARROW ann MONTGOMERY, 
Att'ys for Petitioner. 


By reason of the law and the evidence supporting the statements 
of the petition, it is ordered that the petitioner, James G. Carson, be, 
and he is hereby, recognized and appointed testamentary executor 
of the said last will and testament of the said James Raily, deceased, 
for the administration of the succession of the deceased in this State, 
and that he be dispensed with giving security, and that letters tes- 
tamentary issue to him upon his taking the oath prescribed by law. 

Done and signed, at my office in said parish, at Floyd, this 3rd 
day of Nov., A. D. 1860. 

(Signed) JOHN L. CHEATHAM, 
Clerk District Court. 


es Filed Nov. 3rd, 1860. (Signed) John L. Cheatham, 
clerk. 


734 Will and Probate. 


“ Ne varietur.” 
Parish of Carroll, La., Nov. 3rd, 1860. 
(Signed) JOHN L. CHEATHAM, Clerk. 


STaTE OF Mississippr1, Adams County : 
: OaKLAND, Feb’y 1st, 1860. 


I, James Railey, of the county and State before mentioned, being 
of sound mind and disposing memory, do make, publish, and declare 
this instrument of writing to be my last will and testament in the 
—— form, and desire all courts having jurisdiction over wills 
in Mississippi, Louisiana, Arkansas will not in any way interfere 
in its full execution according to its letter, without any regard to 
forms of law or technicalities, to wit : 

At my death I give to my wife, Matilda S. Railey, all the estate I 
may own of every kind in the State of Missi., and give all in fee 
simple, — my slaves Augusta and Sarah and their children, 
which said slaves and the future increase of Augusta and Sarah I 

ive to my said wife during her natural life; and then the slaves, 
with their future increase, [ give to my brother, Logan Railey, of 
Ky., knowing he will treat them with kindness and give them all 
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the comfort they require and all the lenity from hard work they may 


merit. 

It is my will that all my property in Louisiana and Arkansas be 

kept together as I may leave it until all my just debts are paid, 

and desire that my friend, James G. Carson, of Carrol] 
735 parish, take the two plantations, Raleigh and -Carondalet, 

under his m ent, and that my friend, James Carson, Jr., 
of Natchez, take my “ Deerfield ” plantation in Ark. under his 
vision until my d are paid, and he, the said James Carson (“Ne 
varieur,” parish of Carroll, La., Nov. 3rd, 1860, signed John L. 
Cheatham, clerk), is requested hereby to make a charge for his ser- 
vices and his charge not to be questioned, but paid out of the pro- 
a al ‘ay ae d th any | 

After my are paid, rwith any ies I ma 
make, I wish my friend-, James G. n and James Ca Jr., to 
divide as equally ae possible my Raleigh and Carondalet plantations, 
giving Raleigh to my daughter, Mary E. R. Boyd, with all the 
and stock, &c.,and to my son, H. Otey Railey, Carondelet, with negroes, 
stock, &c., and should my grandson, Ernest H. Railey, survive to 
grow to the age of twenty-one years my friends abovenamed, James 
G. Carson and James Carson, Jr., will give him possession of the 
Arkansas plantation called “ Deerfield,” but should my 
not survive to the age of twenty-one years, then the Ark. place called 
“ Deerfield ” is to be sold in block, or otherwise as may be thought 
best to the interest of my estate. 

It is humiliating to me to say what course I wish taken in regard 
to my son, Charlie Randolph Railey. I desire my friend, James G. 

Carson, to pay to Charlie the sum of one thousand dollars per 
736 annum, in quarterly payments, and give, as a justification on 

my part for sodoing, and to give to the courts a- full evidence 
of the necessity of this course, the following statement : 

Charlie was tried for murder and confessed the act, and nothing 
but the —_— as was given by his school-teacher and Dr. Metcalfe, 
my family ge (“Ne varietur,” parish of Carroll, La., Nov. 3rd, 
1860, alened ohn L. Cheatham, clerk), that Charlie had not mind 
— be responsible for his acts, saved him from the penalties 
of the law. 

Under this state of things, I feel it my duty not to place property 
or funds (only for his support) in bis rfiens: 

The annuity to be paid to Charlie will be retained—one-third 
from each, Carondelet, Raleigh, and Deerfield—and should events 
occur to make the amount annually greater my friend James G. 
Carson is hereby authorized to — all necessary in the matter. 

I forgive M. E. R. Boyd all the account I have to her. 

After all my just debts are paid J give to my niece, Belle Railey, 
and to my niece, Cornelia Railey, daughters of Logan Railey, 
of Ky., each the sum of five thousand dollars. 

Signed the day and date above written, at Oakland. 

(Signed) J. RAILEY. 


Nore.—There are many slaves secured to Mrs. Railey by wills, 
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737 deeds, &c., and some have intermarried with some of my 

own. Mrs. R. and myself have exchanged many, and she 
may continue to do so at pleasure, excepting Sarah and Augusta 
and children. See list of exchange on my old tax book, made 
out by E. Stanton and signed by M.S. R. and J. R., in Mr. Stanton’s 
presence, as witness. 


“‘ Ne varietur.” 
Parish of Carroll, La., Nov. 3rd, 1860. 
(Signed) JOHN L. CHEATHAM, Clerk. 


THE STATE OF MISSISSIPPI, \ ai 


Adams County, 
In the Probate Court of said County, at the September Term, A. D. 
1860. 


In the matter of a certain instrument of writing purporting to be 
the last will and testament of James Railey, d 4 | 


Personally appeared, in open court, at the above-stated term, F-. 
Dryden Stockman, Audley C. Britton, and James N. Stockman, who, 
having first been duly sworn, severally deposed and said that they 
were well acquainted with the handwriting of James Railey, late 
of said county, deceased, having often seen him write and sign his 
name, and that the whole of the foregoing instrument of writing, as 
well as the signature thereto, purporting to be the last will and 
testament of said James Railey, is in the prorer handwriting of the 
said James Railey, and that on the Ist day of February, 1860, the 

day of the date of the said instrument, the — James Railey 
738 - was twenty-one years and upwards of age and of sound and 
disposing mind. 
(Signed) F. D. STOCKMAN. 
A. C. BRITTON. 
JAS. N. STOCKMAN. 


Sworn to and subscribed, in open court, September 26, 1860. 
(Signed) RICH’D A. INGE, Clerk. 


A certain instrument of writing, purporting to be the last will and 
testament of James Railey, deceased, was brought into court ,proven 
by the testimony of F. Dryden Stockman, Audley C. Britton, and 
James N. Stockman to be wholly in the handwriting of said James 
Railev, and ordered to be recorded as his last will and testament. 

“ Ne varietur.” 

Parish of Carroll, La., Nov. 3rd, 1860. 

(Signed) JOHN L. CHEATHAM, Clerk. 


THE STATE OF MISSISSIPPI, } : 
Adams County, = 


I, Richard A. Inge, clerk of the probate court of said county, do 
hereby — that the foregoing four pages contain a true and per- 
fect copy of the original last will and testament and the proof thereof 
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of James Railey, deceased, and the order of court made thereupon, 
as the same remains on file and of record in my office. 
In testimony whereof I have hereunto set my hand and seal of 
said court, at Natchez, the 19th day of October, A. D. 1860. 
(Signed) RICH’D A. INGE, Clerk. © 


739 Endorsed : Succession of James Railey. Will and pate. 
Filed Nov. 3rd, 1860. (Signed) John L. Cheatham, | : 


THE STATE OF MISSISSIPPI, ; = 
Adams County, : | 
I, Reuben Bullock, judge of the pues conat (onto 60. eae 
of said county and State, do hereby certify that Ri A. Inge, 
whose genuine signature appears to the ing certificate and at- — 
testation, is, and was at the date thereof, of said court, d 
elected, qualified, and commissioned ; that his said certificate 
attestation are in due form of law, and that all of his acts in the 
premises are and ought to be entitled to full faith and credit in ju- 
dicature and thereout. | 
Given under my hand and seal this 19th day of October, A. D. 1860. 


(Signed) R. B K, Judge. (szar.] 
“ Ne varietur.” 
Parish of Carroll, La., Nov. 3rd, 1860. 
(Signed) JOHN L. CHEATHAM, Clerk. 
Oath of Executor. 
State oF Louisiana, Parish of Carroll : 
Tenth District Court. 


I, James G. Carson, do solemnly swear that I will faithfully per-. 
form and discharge all the duties incumbent on me as testa- 
740 peeing aan of the last will and testament of the late 
James Railey, now deceased, to the best of my ability and 
— ae “so help me God.” 


JAMES G. CARSON. 


(Sign 
Sworn to and subscribed before me this the 26th day of November, 
A. D. 1860. 


(Signed) I. N. cary 
Letters to Executor. 
StaTE OF Louisiana, Parish of Carroll : 
Tenth District Court. 


Be it remembered that whereas James G. Carson has been con- 
Rallay, new: deveased, and having: taken. the oats seqeleed Aelia 
ey, now a ving. taken requi w, 

he is therefore fully authorized and empowered to perform and dis- 
charge all the duties of said capacity. aR 


+ ee 
Ka 
~ i ae 


- : . eee 
eS Se ee GET Soke Os 


Ni yeaa BR RS SE Se ot ae 
- 5 i ee Fee i = —— = — 
= SRS ge: SS ES ae z. : Sees 


302 MARY E. R. BOYD, 4&C., VS. WILLIAM G. WYLY ET AL. 


Given under my hand and seal of the district court of the parish 
of Carroll, La., this the 26th day of November, A. D. 1860. 
(Signed) JOHN L. CHEATHAM, 
Clerk District Court. 


Petition and Order for Inventory. 


To the hon. the judge and clerk of the district court of the parish of 
Carroll, State of Louisiana: 


741 The petition of James G. Carson, of said parish, represents 
that petitioner has been confirmed and qualified as executor 
of the last will and testament of James Railey, deceased ; that said 
Railey left a large property in this parish, consisting of movables 
and immovables and slaves; that petitioner is required by law to 
have made, by the proper officer, an inventory of said property. 
Wherefore petitioner prays that an inventory of the property of 
said succession may be ordered, and that for the purpose of making 
the same a commission may issue to the recorder or to any notary 
public of the parish, and prays for all such orders, &c., as to the na- 
ture of the case may belong. 
(Signed) SPARROW anp MONTGOMERY, 
Attys for Pet'r. 


It is ordered that an inventory be made as prayed for. 
Parish of Carroll, La., Novena: 29th, 1860. 
(Signed) JOHN L. CHEATHAM, 
Clerk District Court. 


Endorsed : Est. of James Railey, dec’d. Petition for inventorv 
Filed Nov. 29th, 1860. (Signed) John L. Cheatham, clerk. 


742 Inventory. 
StaTE oF Louisiana, Parish of Carroll : 


Be it known and remembered that in pursuance of an order to me 
issued from the office of the clerk of the tenth judicial district court 
in and for the parish of Carroll, State of Louisiana, authorizing and © 
requiring me to make an inventory estimative and descriptive of all 
the Property and effects, rights rf credits, belonging to the succes- 
sion of the late James Railey, of said parish, now deceased, and due 
return make, &c.,— 

I, Charles R. Purdy, deputy recorder and ex officio notary public 
in and for the — of Carroll, State of Louisiana, duly appointed 
and sworn, did repair to the late residence of James Railey, de- 
ceased, on the plantation known as Raleigh plantation, and did 
then and there proceed to take said inventory and cause said 
appraisement to be made by appointing Isham B. Beard and Sam- 
uel Richardson, both residents of said parish and State, to act as a 
praisers, to whom I administered the following oath, viz: We-do 
each of us solemnly swear that we will a due appraisement make 
and the true cash value place upon all and singular the property, 


743 for our decision, so help us God. 
(Signed 


SAML RICHARDSON. 


T B. BEARD. 
ine and subscribed before me this 12th day of December, 
(Signed) CHARLES R. PURDY, 

Dep’ty Recorder. 


Whereupon we proceeded, in the presence of the witnesses herein- 
after named and undersigned, to make the following inventory and 
appraisement, to wit: 


Irzu 1st.—Lands or Lots of Ground. 


A certain tract of land lying on the front of the Raleigh planta- 
tion and cultivated by the hands on said place, containing eleven 
hundred and sixty-two acres— 


Aleo we hundred nd ninety per acre $87,150 00 
Also two hun and ninety-seven acres of land con- 
nected with the h plaxtation and cultivated 
Ly the hands of let ‘plantation: 
297 acres, appraised at $85.00 per acre..........--.-- 25,245 00 
Also two hundred and eighty acres of land known as 
the Goffe tract : 
280 acres, appraised at $25.00 per acre... ~~. ---- . 7,000 00 
Total appraised value of land in Raleigh planta- 
Seed SSE we Seeee eee $119,395 00 
Ire 2np.— Slaves. 
Years Appraisement. 
aged. 
1st family : 
Amos Bell F is 23 | 1,200 00 
POR TEE ciikintitiicimwciiecseiion! 18 100 00 7 
$2,200 00 
744 2nd family: 
Archy Moore----~--..-=--- 24 | 1,300 00 
res diese cies acne seein 35 800 00 
Fich ..... re Sa 5 200 00 
Fanny uli wa 3 150 00 
NEE sini, Gnbdiabiiilbansindeinc natn 1 100 00 


lato Jemes Railey, deceased, whe may be submitted stig uw 
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Ire 2xp—Slaves—Continued. 
Years A . t 
aged. ppraisemen 
NE sicideens entice commen peminen os 31 | 1,200 00 
itn es teat anceon ican sna 26 | 1,000 00 
ee 5 200 00 
ne Ree ee Senn 1 100 00 
| | 2,500 00 
4th family : | 
ee ee 31; 1,200 00 
DID ec cninen cucie-sckein ew niet 27 900 00 
BIN setidiasinsienieieccistlpines mining inietaisanniialitie 6 200 00 
is sitninincgcinss iccsinciient: gupamiaicigaasll 4 200 00 | 
SN ithiin siaiiciitnisditieadcwiccncsenich naiawelittsdtin 1 100 00 
2,600 00 
oth family 
acerca alpine sadn gibi 34! 1,100 00 
as Creer =, =i edad 29 900 00 
ERS: See Aare sinc 4 200 00 
I cnt cniak cieinass a sessile 2 100 00 
—_—— 2,300 00 
6th family : 
Nic citi de ilps ahaa tiaciaiaatideiaiaciadll 22 | 1,100 Ov 
I caverns nes cscs wtsciibaaedinincaceticcenb abil 36 800 00 
RN ste sn cecensicnncsnsade doses nal dilniameiien wield 10 500 00 
a bis ic hdeeniteie whnitaknne+ bite iii 11 500 00 
I i ssiciecinnis eenemsti ines: cinstpsiacaianiaiii 6 300 00 
BN tennirsinsiacinitnn mince: denuaiariiaa 2 150 00 
ES OR 100 00 
| 3,450 00 
745 7th family: 
OR CESS Lae TOT 23 | 1 00 
Ree RO... eine cinmeiannoan 28} 1 00 
ne ae rep Meaty, Vee ones 12 00 
| | 2,600 00 
Sth family : 
Anderson ---. ....--- ishihiraisiaiiachasiaad 
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Item 2xp.—Silavee—Continued. 


Years 


aged. 


Appra:sement. 


10th family : 


John Hogan -__~-------.-__--~-_-] 
Martha -__-_-.----.--------._---| 


lith family : 
at tet sea a ee 
Rachael --.-_- ae 
Smeets no eae sei ees 
yas SES eens ee ee 
PSR a ey sees eer ee 


12th family : | 
OD oa. nda trite dni « sinh: 


| RS «See Seely eae ne ee 


Bea: 8S Se eee 9 ee ae 


TI 6 cid icc mci censitcitclaine 


pT ae ee a eee ae Sr ee 


13th family : 
SOD WE ieecititd Aditi oak > ec 
SOMO Bac iss ois. kas ees 


14th family : 
Martin ----_- epee tS ew Sa eee cea 
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16th family : 
ES SS SEE SAA STE oA 


oot 88 
Bese 


po on OS 


B no encom SB 
nseeses 


23 
Fs 


suBe 


3 
se 


dn sins 


ow 


z3 
| $8 


ao 


Ssss 


ss3ssse |sssse | sess 


3,150 00 


2905 00 


1,800 00 


2,200 00 


2,600 00 
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Item 2nv.—Slaves—Continued. 


Years 


Appraisement. 


Flora (one arm) - ia stand 
SR cciiteiesinideteninnnensnemnien't a 

OD icine eccllbiei: iciaitp lattiomneiovescileatinaiil 
Kate - shiicititinneniiaieaneeiniiil 
iin asain nitric een dales iia 


— sce aieiaabdatalak* Udine enced 
RE  -e eee eee 
Frederick 
TIN chitin Sse acinetesadminai 


19th family: 


GED ccenn ccnens seceecoumnwn 
hina ihelsiii vs sipteneiaieniiinaianll 
Charles Bosier -..... ~-..-.-_. . -- 
ES ee eee 
Esther - a RS en Se 
Francis- scitiahiiniclhinesthitagsibiniiciniaa 
20th family : 
Charles (blacksmith) ~--....._-~-~- 
icin: ncentatinsten.wimnttbiencieinis 
Tre._- sisbiliaheahlaipcsvicniighasieiicail dma 
EE a ee a 
I ci tiicenilcoenenini 
21st family : 
IL as csitcicienasiah GAicnM Nas dibilitaiainepcenmncaniitietiiatalil 
RT setae htascnncahio weevils: mnionnien chai 
22nd family : 
ACESS a SN TF SI TS 


18 | 300 00 
13 | 1,000 00 
8| 500 00 
5 | 300 00 
13} 100 00 
50 | 800 00 
40 5 00 
14 | 1,000 00 
12| 700 00 
8 | 300 00 
4| 250 00 
21} 100 00 
45 | 800 00 
45| 500 00 
10| 400 00 
3] 200 00 
44 50 00 
58 | 600 00 
20 | 1,000 00 
10| 500 00 
5 | 250 00 
1/ 100 90 
38 | 1,500 00 
32 | 1,000 00 
16 | 1,000 00 
5 | 300 00 
2/ 100 00 
50| 750 00 
48 | 750 00 
52| 750 00 
49 | 600 00 


4,800 00 


3,155 00 


1,900 00 


2,500 00 


3,900 00 


1,500 00 
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Item 2np.—Slaves—Continued. 


Years} - Apprai ) 
Jim innaibittinitiemmenpn nitions 20 | 1,200 00 
Fishy : pcehndin ate asa 11 700 00 
23rd family : : 
John B. (carpenter) -.-- -~--.~ 70 | -1,000 00 
i eee Serene 35 800 00 
748 ~=Porker rere sunbeiiaede 17 | 1,000 00 
6G iis sissies enced 6 300 00 
| 3,100 00 
24th family: 
RORY Wn cecancinenes ce citene 26 | 1,200 00 
Sophia snaheninggeneeen on 28 800 00 
Harriet iinndenessithinanilin 1 100 00 
| 2,100 00 
25th family : 
MarR occ nccttintecnenccnmiss 55 | 1,000 00 
NE aii cunts 23 900 00 
LOMO 2.6 etiintalncentibnccuees 16 700 00 
Hannah ----..------ PC Tee aoe 10 500 00 
Mary E. paneicimeatanctioaits 8 400 00 
ORNS — .rermsiccewens Labeaciadimidcine 6 400 00 |. 
Ra ROU i. sisisn 1 ciceisis Ses tincithicicsaieni or 3 200 00 
FANG 6 nn ecticcinocemicnssnantl 1 100 00 
| 4,200 00 
26th family | 
aE oink a cette aninnns 42} 1,100 00 
EF ON ET eT ORT OO BY | 800 00 
1,900 00 
27th family : 
Liddy -.-- dnniniiiediawas mnbiniects 60 50 00 
LADO x: <winiciidilltaidstiinan shettininstinetnciteactoan 21 | 1,000 00 
Scott ir tintin anima erste 2 100 00 
1,150 00 
28th family 
Henry — jieaninin 38 | 1,000 00 
| es Se eae ind 34} 1,000 00 
Charley - * ane 9 500 00 
CII sins wctestihiccciats a cncctcinnianintinaanial 6 300 00 
RE SES CSE ST ee | 3 200 00 
NEE pike icntincniimemset 1 100 00 
| 3,100 00 
indice omnia coins eee 100 00 
749 29th family : 
ON ainttas tiaras iemnel 60 400 00 
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Item 2nD.—Slaves—Continued. 


—_ Appraisement. 
a cenjusishuieanninitbiiaiaiil 38 700 00 
Err ee eer ee 8} ‘400 00 
i enn ne 7 300 00 
Re ee 2 100 00 
: 1,900 00 
30th family: : 
a ee 60 50 00 | 
ID iin: ethinpinentaenientises since pamni 46 650 00 
Be iateictennicius trees amnastinas iretanil 9 500 00 
IIE srcicniine ecncimaniniminiaen sana 7 300 00 
1,500 00 
vlst family: | 
casa ctict ice eenimnignichinpaia aiiaiagid 30 | 1,500 00 
I ccs sn ctecunenemne wmuna 38 700 00 
| 2,200 00 
- 32nd family : 
I ee ee Oe ee 64 5 00 
SE eae ee 36 600 00 
IT witeiniciicehnicliabsneiidsiniaen cepsihies cteetae ela 16 | 1,000 00 
SN ees eelaacetahieteik ns wile ssa 12 500 00 
2,105 00 
33rd family : 
NI cick saison iisciven saitagn anh 58 500 00 
een RE ee 24 900 00 
ea criitnntiee co -acnaipenines camenncninninitaniiiil 4 200 00 
1,600 00 
34th family : 
ID cisatinia tess se apcnemits Siniea i 40 500 00 
Harry -.....----~----------------- 11 500 00 
on EEE ae aE 5} 300 00 
a Se a 1 100 00 
| -| 1,400 0U 
35th family : 
RIN shits. scaricare mmeasinssiaiennniiamcimeniniia 32 | 1,100 00 
re eee ee ee 40 400 00 
SID 5a acietnhinidsceineipinbiiintionriciaiag 16 20 00 
ae ee 12 600 00 
SII hininsisciaienteninsnighalinctiiaininiinninad 11 400 00 
RI ssinnensts:iewibtiennitdiinmmnietin tintinmiaisentiias 6; 200 00 
siniinutinseabenialbdcenhaliiabihiitisaiandinniaiasiiiaiitaiiais 1 100 00 
3,800 00 
36th family : 
— ientanasanivesan tin aemcanmiesosetietipineiia 60 ; 7 — 
DR cinnce anitin aw innmipnnniiiniiil 58 1 
|. 90 0 
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Item 2npv.—Slaves—Continued. 
Years A ; 
aged. ppraisement. 
37th family : : | 
I eccrine thine beni ictinininin emt 50 50 00 
I co serch tenths inincibinmiiiataiidd ,  22]1 800.00 
Jane Senate manintconenmale = ae 200 00 
— =| 3/438) 
ND nn en dacs meal 
2 | | 2750 00 
Total appraised value of slaves , | | 
on Raleigh plantation ------ — “ $91,915 00 
} 
Ireu 3rp.—Horses, Mules, cc. 
46 head mules and horses, appraised at $150.00._..-._- $6,900 00 
4 yoke of oxen, appraised at $70.00 .......-..--.-...- 280 00 
54 head of sheep, z 3.00. -.-- ° 162 00 
20 “ _ cattle, ? tS cnatcnnadnminnmmian 140 00 
12 “ hogs, : DOD ncsnniis'n wsthicoeminaididenanias €0 00 
Total appraised value of horses, mules, &c., on 
Raleigh plantation_-----...---------.-. --.- $7,542 00 
Item 4TH.—Farming Implements, &c. 
lox wagon, appraised at ..........-- $70 
l horse “ pes ee ee 50 
1 66 éé 6s 66 PRR OETA. 70 
] ox 66 6¢ a a ae 40 
1 mule wagon ° «> 33 meee 125 
751 20 double sweeps, 4s +: Sie uace 60 
24 single “ . O° Ee sepiceineen 48 
2 double scrapers, . © Teas. aed 30 
20 harrows, Ks OS Dinas ck 60 
54 ploughs, _ © Fie «nen 135 
12 “ (old) . 6° - SIs dnibien 6 
25 double-trees, . « iia 12 
50 single “ de ee 12 
46 spades, 5 0 neat 23 
12 axes, vel " - FPR ciilnaee 6 
1 lot chains, 3 “ Pe BS ANS 10 
3 C.-cut saws, . OY Bie ieee 15 
1 lot hoes, 55 eine 5 
Tools and iron, 7 © <2 2 eee 100 
21 openers and scrapers ” © RB ce ccna 21 
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1 small wagon re wl leaden 25 00 
3 cotton planters, 5 © DRRicnwws 30 00 
1 horse cart, . wane 30 00 
15 scrapers, . 8 Rn dcwcun 60 00 
1 buggy, - . aceimaiasiion some 150 00 
House and kitchen furniture --~--- ...--- --.-..---.-- 200 00 
SRE. 2... 0. oe oe ncewnniinmmeninnomiin - 00 00 
CRpGRGETS teels....... . 222. nec nnetns montis 20 Ov 
Total appraised value of farming utensils, &., 
. on Raleigh POTION a cscncitsitemes ctiinintiinitanninin eatgeeniale $1,414 00 
ITEM 5th.—Crop and Supplies. 
6,000 bushels corn, appraised at 6lc.perbus.__ 4,500 00 
20 tons fodder, - “ 20.00 per ton --- 400 00 
169 bales cotton, pressed, . ** 25.00 per bale-- 4,225 00 
180 6c 6é not é 66 &e 25.00 rf § é¢ a 4,500 00 
752 
200 bales cotton in the field, . “ 15.00 perbale.-- 3,000 00 
41 barrels pork, 2 “ 16.00 “ bar_-- 656 00 
5 cc lime, 66 “4100 “ « __ 5 00 
1 skiff, # ee 5 00 
20 kegs nails, . “ 4.50 per keg--- 90 00 
1 lot medicine, . « iseueiidndininw 10 00 
3 bales bagging, 2 “* 41.40 per bale--- 120 20 
3 coils rope, “ “ 9.60 “ coil-.- 28 80 
15 gallons whiskey . “ 2.00 “ gallon- 30 00 
Total appraised value of crop and supplies on Raleigh 
PIO oe nnn cniteneneesees 17,570 00 
Recapitulation 
BOIS on ccncin civctemnin ennai wna waitin etinieeiad ae 
me nC RES I : maidieitiadaieaeaeads 91,915 00 
“ 3rd, horses, mules, &c.........__.---_-___-_-- 7,542 00 
“ 4th, farming utensils, &c_...._...-.-- scieaitii iia 1,414 00 
“oth, crop and supplies ~~ _-.... --..------..--.- 17,570 00 
$237,836 00 


Amounting in recapitulation of “ Raleigh” plantation to the sum 
of two hundred and thirty-seven thousand eight hundred and 
thirty-six dollars. 

We then proceeded to the plantation belonging to the said suc- 
cession, known as “Carondelet ” plantation, and made the following 
inventory and appraisment, to wit: 7 
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iF ; Inventory. 
3 Item 6th—Lands. 
a 753 A certain tract of land known as Carondelet plantation, 
4 containing eleven hundred and sixty acres: 
1,160 acres, appraised at $80.00 per acre ; total appraised value of 
land in Carondelet plantation, $92,800.00. 
1 ; 
: Item 7TH.—Slaves. 
Years | Appraised| 
aged. at— Total. 
Ist family 
RUD iis ncsiciseg sitetecinibia etait eeweitea 42 | 1,000 00 
RIO ick in iets anata ecerchanaiwiertn 37 800 00 
2nd family 
I ss ciiieicisintitp actinic tramiens pc mure wire 36 | 1,000 00 
No enitinaitis Canine choowwacan 41 300 00 
I cess cheba e <ticeiaiee Withinniiicn iam 15 | 1,000 00 
? Wika ph occantictactcinemcne il 500 00 
| I itis sic tins sietintdins <ipesiical gai 38 400 00 
4 NII Si cectsicai tains weciniemmtan cea enable 5 300 00 
| $3,500 00 
3rd family : : 
NB istic stn cine encnus 63 300 00 300 00 
Ath family : 
Lewis Winston -_---.---.-.---.--- 55 500 00 
DUE BI hci nit cscs dectice anim nti 61 100 00 
PIE assis atari pinta eincwics 33 900 00 
1500 00 
Sth family : 
BENE TD nen e cine insne van agen 55 400 00 
TE Siddie ékne aneninss abies wien sence 43 400 00 
SE ES ito tisicecen cetera 4 200 00 
1,000 00 
6th family : | 
Jack Richardson - .-_-. - “ 56 5 00 
: IND deities Scania nitcne niin hecttihinminioa 53 | 500 00 
- EE DU aicsisni nie neingit aie: ceniaanieniantieoowsinn 48 400 00 
is cits deiainasticiiissinieeiniibatiominasaaans 8 400 00 
niin: scenciitin ibaa eta 19 | 1,000 00 
708 TR tiie ia ee 51 400 00 
II iiss since tintin Scene 39 500 00 
RS a SAR 19 | 1,100 00 
Coraline -... iis ocoaiae Waza Gosia 15 | 1,000 00 
eee ee ae Sa ne ae 14 700 00 
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Item 7TH.—Slaves—Continued. 


Years 


aged. 


EE ene encore ee rer 
Charley 
Clarissa 


OI. =1 G 


7th family : 


EN er 


8th family : | 
0 Ee hee ee 
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Charity 
A. Jackson 
Minerva 
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Irem 7TH.—Slaves—Continued. 


Years | Appraised) Total. 
12th family : 
Wm. Jordan ...--.-------- 48 700 00 
, RE IE A AD 37 800 00 
ec ey See 16 | 1,000 00 
ee, See eee Ome eres 10 600 00 | 
—_—_——; 3,100 00 
13th family : 
| ai cckincitirtnitimnetnsigin Sade 41 | 1,200 00 
I aia since citi ttibtcecintbons 18 | 1,000 00 
t PS SESE SNS 61| 50:00 
ee ESS Wee eee ee 15 | 1,000 00 
I isis cihhiths ehiidivnlianatincaiase cena 6 | - 300 00 
OE sitive sigh sictssintlts secs ithancianakintaaiie 3 250 00 
: 3,800 00 
14th family : 
I ini. Ginna mis ertnccinaticn 46 600 00 
i chncteh Cciiaine nidieningminitinetees 41 500 00 
I iin sci hchalile insies eaoeecniipiinoe 16 ; 1,200 00 
a tices cence win asia ib tiie nineteen 13 750 00 
I sjinien: dicts cicchlinssin crepes Neiecisi 9 600 00 
i IE ER 7 500 00 
Randolph -----------...----- .--- 2 5 00 
8 Re er a ay a eee 35 | 1,200 00 
PE a ee 33 800 00 
TOO - - GARIN vcteiwins once 9 500 00 
SID ai siti wins cece nrg 7 400 00 
7,055 00 
NOI acces athe acta 5 300 00 
DN a ik Sitti en nin et } 100 00 
| 400 00 
15th family : , 
IN os: sits antietiiviiainianit Wensciinvettiigeinaniiniia 31 | 1,100 00 | 
NE sh icocik crenniminnnn capegin 66 5 00 
Independence ---_------- -----.-- 11 500 00 
ST PM iin nti hn chins de cin 5 300 00 
RI isi chit ast cn tice tb etal 4 200 00 
TOUR ao isin Kh cis atc aecoeis 34 | 1,100 00 
FI ic nck glist as sternal ecient 33 600 00 
| 3805 00 
16th family: 
SN iiic kok se eiinn ton man 34 950 00 
IE 5c 5 eed Rahs cma snes 48 400 00 
OD sienicn diode pani ek weil 13 | 1,000 00 | 
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Item 7TH.—Slaves—Continued. 


Years 
aged. Total. 
17th family : 
8 ES Ree ae 31 | 1,200 00 
peeey Teeees... ..2.... ...........-. 37 400 00 
cg eT EE nee ane 14 | 1,000 00 
Diex (hes Gis)... ...... .......- 10 5 00 
Te ee wy | 350 00 
Be SE iciicincnn cnenne 3 200 00 
3,155 00 
18th family : 
EE 33 | 1,000 00 
SE ere 27 | 1,000 00 
ee ae Sn 9 400 00 
ee ees eleanor 6 300 00 
Ee 3 200 00 
SET SE nee De 1 100 00 
3,000 00 
757 19th family : 
Grandison __------..._-.-- | 32 000 00 
EES ene rae 57 100 00 
I sceliatiaciivton titencentiinninen se epeniniiniiel 31 800 00 
EE ee eames 8 350 00 
Inda ikiaiietin simmenasiianicmiiiiatl 6 250 00 
SE See rere 3 200 00 
SN clita seins nicisnien men aeicinnneabieentlianii -| 100 00 
| =2,800 00 
20th family : 
INI isteach ences 27 | 1,200 00 
ne een ee | 23 900 00 
ID oscistelinen:seenin tannin eimnncinn iesninnninceisieanaiadl 6 400 00 
NE iiinicnenenasine isthe asrennmmenncaineniseniai 5 300 00 
ee a Le 100 00 
| 2,900 00 
21st family : 
cg, ES SE NES 22 | 1,100 00 
Patience sintnnmnemiantinineninenngil 24 1,000 00 
RE inrtessin ssnainante meine inated 8 400 00 
§ renee 4 300 00 
ET x eewecemenmctntnnmnaieninets 3 200 00 
nisi es wdin s tatcehemtsngatnlieiaiaiin 1 100 00 
3,100 00 
22nd family 
Hilary -- sone sta it een 21 | 1,200 00 
ea ee 1,000 00 
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Trem 7th—Slaves—Continued. 
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Sally - 


Lige ~-- : 

WN = ons cece eek 
DANE ccc: nnd ante nendininins 
Cn cs ents tenitsweccaninee 
Harriet H eRe Se 


Total appraised value of 
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Years | Appraised 
aged. at— Total. 
23rd family 
Harry, Jr. ----- i S 37 | 1,800 00 
Catherine... =... 34 800 00 
CRASNNUDS | das on eect 10 650 00 
PORE... sc cnccenudomaiantion 7 400 00 
COE incniien: cis ss cima tncend cenmeeianaene 4 300 00 
SRO ni ccd en wdeicinnns 2 100 00 
4,050 00 
758 oo si ilinisis Heian wacagagacasinal = : 
RIORG: osscn nine cncenmes 1 
BIG ncn cee ennenes 3 
2,400 00 

SII sass ciciinnies dictenniien sills anacitaceaiaieibaiaaiaiie 18 

FRE isn wires cope neni 61 

RG WORE accident cht 41 

a 3 sissies aituitaidhs ss digiceaeain 54 

Franky ~----.~--- Le 34 

Rachel POE Be EME TE ET 26 

24 

7 

4. 

1 

2 

45 

19 

41 


—_— 6,350 00 


slaves on Carondelet plan- 
tation S es Sirens $79,920 00 
Irem Stu.—Horses, Mules, &c. 

53 head of horses and mules, appraised at $125.00__..-- $6,625 60 
5 “ cattle, - $10.00..._--. - 50 00 
36 cows and calves, <: f= 252 00 
4 yoke of oxen, . $75.00....-.- 300 00 
3 head “ hogs, : $10.00 ......- 30 00 


Total ——— value of horses, mules, &., on 
let plantation --.-~.---------.------ 
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759 Item 9TH.—Farming Utensils, &c. 


2 good wagons, appraised at $70.00 each-_ $14 
1 old «é &é 
1 pr. timber wheels, 
1 old cart, 
1 8 timber wheels, 
aa loughs, 
18 large sweeps, 
25 small “ 
15 harrows, 
6 cotton openers, 
20 spades and shovels, 
20 axes, app’d at 50c. ea.; 50 hoes, 
3 c.-cut saws, 
25 double-trees, 
50 single “ 
Tools and sundries, 
2 double scrapers, 
3 cotton planters, 
Household and kitchen furniture, 


g23 
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Total appra:sement of farming utensils on Caron- 
delet plantation $913 25 


Item 10TH.—Crop and Supplies. 


6,000 bushels corn, appr'd at 6— per bush._-_- 

20 tons fodder, $20.00 per ton .__- 
172 bales cotton, pressed, ' $25.00 bale ae 
30 “not “ $25.00 > 
180 “ “« —1n the field, $15.00 Fie 
44 barrels pork, $16.00 barrel __ 
3 bales bagging, $41.40 bale ___ 
3 coils rope, $9.60 coil ___- 


760 Total appraised value cf crop and supplies on 
Carondelet plantation 


ND cinirymcinin equa mniminnininiplpiah miele 

8.—Horses, mules, &c. _.....-_-- ..-.____-___-. 

9.—F arming utensils 
10.—Crops and supplies 


Total amount of Raleigh plantation -___.--.--. 237,836 00 


Amounting in total recapitulation to the sum of. 432,233 25 


Four hundred and thirty-two thousand two hundred and thirty- 
three ;3,5, dollars. 
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Thus done and inventoried at one sitting, without turning aside 
to other acts, in the presence of Silas Goodrich and Jacob C. y, 
witnesses of lawful age, residing in this parish and State, who here- 
unto sign their names, together with the said appraisers and me, 


a the said deputy recorder, on this the 12th day of December, A. D. 
2 1860. 
(Signed) J. B. BEARD. 
SAM’L RICHARDSON. 
AZ (Signed) JAMES W. DRAUGHAN, Recorder, 
i Per CHARLES R. PURDY, 


(Signed) SILAS GOODRICH. 
J. C. PURDY. 


Endorsed: Succession of James Railey. Inventory. Filed Jan’y 
3rd, 1861. (Signed) J. L. Cheatham, clerk. 


761 J. G. Carson, Executor, in Account with the Estate of James Railey. 


Dr. 
- 1860. 
Dec. 27. By proceeds of 200 bales cotton from the 
Raleigh plantation, sold by W. Cox and Co., 
per voucher A... Bec ennpednsnene 5,433 51 
1861. 
Jan. 1. Sold Mrs. M.S. Railey 6 calves, at $10.00 each, 
and a top buggy, at $150.00 (this is to be in 
part payment for the hire of 6 negroes dur- 
ing the year 1861, at $150.00 per annum 
Nancie sk iginnn stent ; 210 00 
Jan. 9. By proceeds of 150 bales cotton from the Ca- 
rondelet plantation, sold by Buckner, Stan- 
ton and Newman, voucher B -__.....-... 5,426 65 
17. By proceeds of 50 bales cotton from the Ca- 
rondelet plantation, sold by Buckner, Stan- 
ton and Newman, voucher C _.___....._-- 1,671 90 
25. B- I. D. Catlin’s note, dated Jan. 25th, 1860, 
for $476.80, with one year’s int, at 8 pr. 
ct., $38.14, transferred to I. T. Parker... ~~ 514 90 
Feb. 2. By proceeds of 94 bales cotton from Raleigh, 
sold by W. Cox and Co., voucher D _..--.- 2,910 43 
12. By proceeds of 75 bales cotton from Raleigh, 
sold by W. Cox and Co., voucher E 2,229 38 
| 27. Cash from G. A. Newman, blacksmith’s bill for 
= EE = ape eee 17 85 
. 28. Cash from Mrs. E. Savage, blacksmith’s bill for 
| 1860 (Carondelet) -__-- ~~. .... .---------- 
Mar. 4. By proceeds of 179 bales cotton from Caronde- 
let, sold by Buckner, Stanton and Newman, 
WU SF an sn nn ihn wl eee 5,162 60 
9. By proceeds of 109 bales cotton from Raleigh, 
sold by W. Cox and Co., voucher G _- 3,219 14 


Soe ~ x 
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1862. 
Jan. —. Proceeds of 261,715 Ibs. cotton seed, sold by 
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April 15. By W. W. Coke’s note for $50.00, dated 
a 1859, with int. to date, $4.39 

ED since nencec acini ion 
Dec. —. Sold Mrs. M.S. Railey 1,316 bushels corn, at 
75c. per bushel, in payment for picking 


131,585 Ibs. cotton, at 7dc. per 100 Ibs._-_-- 


steamer M E. Keene, voucher H ----._.-... 


April —. By 450 bushels corn, at 75c. per bushel, sold 


Mrs. M. E. R. Boyd ; hire for negroes 27 


months, at $12.50 per month__.___-----_- 


By 300 bushels corn, at 75c. per bushel, sold 
Mrs. M. S. Railey in part payment for the 
hire of 6 negroes for 1861, at $150.00 per an- 


DG CURED occ cctsninctanidiitn came 


763. =~ J.. G. Carson, Executor, in Account with the Estate of James Railey. 


1860. 
Dec. 22. 


. Acc’t of W. Cox and Co. for insurance on gin 


Jan. 


CR. 


Paid T. B. R. Hatch advertising appointment 
of executorin Providence Herald, voucher 1- 


and for rope and twine for Raleigh planta- 
Geen, WOUND ons nits ens 


2. Paid Henry Goodrich general levee tax on Ca- 


rondelet plantation, voucher 3 ---~- 


. Paid W. Craig money due negroes for work 


during holydays, voucher 4.---~~--~~-~--- 


. Acc’t of Buckner, Stanton and Newman for in- 


surance on gin and rope and twine (Caron- 
delet), voucher 6 -_--...-----.----~---..- 


. Acc’t of W. Cox and Co. for rope and twine, 


Raleigh, voucher 5 ---.-------__--~----- 


. Paid H. Goodrich general levee tax on Raleigh 


plantation, voucher 7 - 


. Paid W.Craig balance due a cash advance-, 


voucher 4 .___-.___.-_-_ all at 


. Paid T. J. Parker for services as overseer on 


Raleigh during years 1859 and 1860, $20.00, 
vouchers 8 and 9_____. .-----.---.-.--_- 


22. Paid C. R. Purdy for taking inventory of estate 


of James Railey on Dec. 12th, 1860, voucher 


DD Wit int iane cnet webiccalinils seastancicatomai 


21. Acc’t of Buckner, Stanton and Newman for 


bagging, rope, and twine for Carondelet, 
wousber 33 . nn... oi nncccum 


7 00 


285 27 


3,211 90 


450 00 


287 18 
96 52 


3,164 20 


33 35 


1,562 18 


250 00 


102 30 
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764 25. 


J. T. Parker (credited on a note of J. me 
for $1,666.75), J. D. Catlin’s note (of Jan. 


1860, with int, $38.14, with int.), $476.80, & 


- int., $38.14, voucher 12 -_-.......---.-.-. 


26. Paid W. Craig, as overseer on Carondelet plan- 


11. 


29. 


March 5. Paid P. H. Hanna, catching runaway negro, | 
voucher a? a a AE a 
14. Freights paid by x & Co. on ing, 
rope, and twine shipped Jan. 10th an ; 
ee 
765 28 


tation during 1859 and 1860, with one year’s 
int. on wages of 1859, voucher 13 _________ 


. Acc’t of W. Cox and Co., rope & twine for 


Raleigh, voucher 15 ---- --....... -..---- 


5. Paid S. D. Oliver special levee tax on Raleigh 


— Carondelet plantations, voucher- 3 
CUE fF tcediknds onpiiinn sewenmpaiintnaibadie 
Paid E. F. Newman clerk’s fees for J. L. 
Cheatham, $25.15, and P. W. De France, 
$6.81, voucher 16 -_.. ..-.-..- ...----.-.. 


. Paid S. D. Oliver, State and parish taxes for 


1860 on Raleigh and Carondelet plantations, 
oS a a ee eee ee 


. Enclosed: to Railey (Versailles, Ky.) 


check on Bank of La., to his order, to pay 
funeral expenses of late James Railev, 
voucher 18 ._..- OR RE eet = ee ee 
Paid J.C. Ermin for 8 bbls. lime bought for 
Raleigh, voucher 19 ~~~. ~.-.--~~ ---.---- 
Paid H. Goodrich his account for 1860, voucher 
a Se ee 


. Paid Stark, Stauffer and Co. accounts, voucher 
23 


Paid North, Duthre and Co. acc’t, voucher 24 _ 
— RM. Card ee and Co.) for ons 
oO ey’s an e 
at the poem. fk room of W and one 
13th Nov. for $2,976.12, with cost of protest 
& int, $3,037.01, & one 15th Nov. for 
$3,420.41, with int. & protest, $3,488.68, 


voucher 25 -----.----~---- sateen 
“ Paid acc’t of Railey and Campbell, voucher 26- 
April 1. Paid Craig and Sterling, voucher 27 -....... 
2. Paid S. E. O’Donnell, voucher 28- ...... .... 
“ Paid Rob’t Howe, voucher eee are 
¥ 7 Stanton and Stockman in part, voucher 
“ Chamberlin and Smith, voucher 31 -.._--.-- 
8. Jos. Carradines acc’t for 1860 to a and 
aon att’ys, voucher 32__---.........---- 
47—11 
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11. Paid J. C. Ermin 1 bbl. flour for Raleigh, 


Bal. due executor-_...... ~~. ..~.---- 


WENO? SS 22... 24 tcc ssceee nde 7 25 
May 4. Paid bill of E. Cessor for services in 1860, 
wouter U6 ...... ncnnicinvenpundiontinweninn 30 25 
BG. Fer 2 Oe Beilin sn scene sence 7 50 
Aug. 1. A. B. Reading and Bro., castings, 1860 & 1861, 
WOUGNOE SD on nis nti Sen eee sume oi 14 
14. Chas. R. Railey, 10 bbls. molasses and freight, 
voucher 36... ..664csneensdeee 143 20 
18. C. Randolph Railey for support of his family, 
ng ee Sere em 250 00 
766 19. Mrs. M. E. R. Boyd for support of her family, 
vous? 26 ...n.ncnunceinnntdsenmaceninnins 450 00 
24. Mrs. M. S. Railey, guardian of H. Otev Railey, 
for support of H. Otey Railey, voucher 39-_- 150 00 
Dec. 4. Paid S. W. Davis for 45 head of beef cattle, 
DOE OD cin ities its tit escinntscineiledai eliatits tee 1,687 50 
D. 2 ORE. TI one cecitanndsictensiobiaten: 9 50 
13. 10 bbls. lime, by M. E. Keene, voucher 41-_--- 42 50 
23. 2 bbls. flour and 444 ibs. rice for negroes, 
WOO EE nnn issn ncn nclestlateliaammintes 49 86 
*. QO ONE oi -2 ns 2h nsiiiain 8 00 
| Paid Mrs. M.S. Raily for picking 131,585 ibs. 
cotton (in 1860, at 75 cts. per 100 tbs.) in corn 
at 75 cts. per bushel, 1.316 bushels___-~--_..- 986 88 
1862. 
Feb. 18. Paid J. C. Ermin in part for overseeing on 
Raleigh plantation during 1861, voucher 44- 200 00 
19. Paid Wm. Craig in part for overseeing on 
Carondelet plantation during 1861, voucher 
BD ncssmsacsmen str:ces niesshins- cubic Sha 200 00 
767 = M’ch 10. Paid B. Norris for a gun for Raleigh 
plantation, voucher 46 ._--...~.--.------ 3D 00 
April —. Paid Mrs. M. E. &. Boyd for the hire of negroes 
to pick cotton during 1861, 27 months at 
$12.50 per month ; paid in corn at 75c. per 
I cies vis cians eebitie eit salle sie 304 20 
‘3 Paid Mrs. M. S. Railey in part for the hire of 
6 negroes for 1861 at $150.00 each per an- 
num ; paid in corn at 7dc. per bushel, 300 
ee ee ee eee ee TN Oe 223 00 
r 3 bbls. lime for Carondelet ~-_--------~---- 18 00 
_ 2 copies of Affieck’s plantation books, 43_--~-- 6 00 
. $29,105 94 
To am’t of commissions on the above sum ad- 
ministered and disbursed at 2} per cent.--~- 727 64 
$29,833 58 
By bal., as per confra _-.----~----~-------- 28,998 46 


Paihia. a 


=e —— 

~ = — = ‘ : 

* = a - ae om = 
Pe ¥ = 


MARY E.R. BOYD, £C., V8. WILLIAM G. WYLY ET AL. 371 


768 Tothe hon. the judge of the district court in and for the 
parish of Carroll and to the clerk of said court: 


The petition of James G. Carson, testamentary executor of the 
last will and testament of James Railey, dec’d, represents— 

That the within and foregoing is his annual account of adminis- 
tration of the property of James Railey, dec’d, for the last r; 
that it will appear by reference to the same that there is a balance 
of eight hundred and thirty-five J, dollars due your petitioner. 

Petitioner attaches hereto a separate voucher for each and every 
item of both sides of said account, and prays that they may be re- 
ceived in support of and to be a part of the same. 

Wherefore psoas prays that said account may be received, 
confirmed, and honologated, and for general relief in the premises ; 
and, further, that a counsel of absent heirs may be appointed to 
represent the heirs of said Railey, and that said account be contra- 
dictorily settled with him. 

Signed) SPARROW anp MONTGOMERY, Aét’ys. 


769 Upon reading-and considering the f ing petition, it is 
ordered that legal notice be given of the filing of said account, 
and after the expiration of the | al delays, if no opposition is made, 
let said account be approved and homologated as prayed for; also 
let J. H. Kilpatrick, att’y-at-law, be appointed as counsel of ab- | 
sent heirs in the adjustment of the foregoing account. 
Parish of Carroll, La., July the 17th, 1 
(Signed) JOHN L. CHEATHAM, 
Clerk District Court. 


I hereby accept the appointment of attorney of absent heirs in 
the settlement of the foregoing account. 
This 17th day of July, A. D. 1862. 
(Signed) : J. H. KILPATRICK. 


Notice. 


James G. Carson, executor of the succession of the late James 
Railey, dec’d, has filed an account of his executorship of said suc- 
cession. If no opposition is made thereto on or before the first Sat- 
—, in September next said account will be approved and homol- 
ogated. 

Parish of Carroll, La., July 17th, 1862. 

(Signed) JOHN L. CHEATHAM, 
Clerk District Court. 


I have examined the within account and vouchers and make no 
opposition to the same. 
August 28th, 1862. 
(Signed) ‘ J. H. KILPATRICK, 
At?’y for Absent Heirs. 


770 Endorsed: Petition, ac., and vouchers. Filed July 17th, 
1862. (Signed) John L. Cheatham, clerk. 
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Final account of the administration of Dr. James G. Carson, ex- 
ecutor of the last will and testament of James Railey, rendered for 
the succession of said Carson by Mrs. Catherine Carson, ex’x, Dr. 


The executor is charged as as debtor for the following items : 


Nov. 28, 1862. To p 


Confederate mone 


- 41,950 bundles fodder taken by Con- 
federate military, for which they 
allowed ex’r $1.00 per hundred in 
Confederate money ---- ~~ ---.---- 

= proceeds 211 bales cotton taken by 
Confederate government, for which 
he received in Confederate bonds- -- 

. proceeds 233 bales cotton taken by the 
Confederate government, for which 
he was allowed in Confederate bonds-_ 


$24,108 25 


roceeds of 11,578 bushels corn taken 
by Confederate military authorities, 
for which they paid him @ 50c. 


$5,789 00 


The balance of the crops were destroyed by order of the Confed- 

. erate military commanders, and the sumsso received as above 
771 were disbursed in expenses of the est. of James Raily as per 
contra. 

The executor is entitled to credit for the following items paid out 
and expended in behalf of the est. of James Railey, d 


1862. 
Nov. 22. 
29. 
22. 
Dec. 16 
. 
1863. 
Jan. 10. 
. 
Feb. 7 
é¢ 95. 
- 


By am’t paid clerk’s costs, as per voucher No. 1- 
By am’t of clerk’s costs, as per voucher No. 2_ 
“ H. B. Tibbetts for beef cattle_._._ Voucher 4- 
“ am’t p’d clerk of court for fee of att’y of 
absent heirs_---.----.----- Voucher 3- 


. “ W.A.Thorp, beef cattle..-.-.- “ 5. 


“ I. B. Beard, 688 bushels corn- “i 6. 
“ T. F. Oliver for 12 beef cattle_ . 7- 


By Wm. Craig for overseeing_.... “ 8- 
“ T. F. Gaddis for beef cattle....  “ 9 
“ R. C. McGehee for services rendered, as 

per voucher 10_-_-__. -.---.--.-...-- 

Mrs. A. S. Stone for pork .-.. Voucher 11- 


= 


. “ James C. Massie, 500 bus. corn- ” 12_ 


“ Sam’l Templeton for corn--. “ 13- 
“ T. F. Oliver 10% discount in exchanging 
Confederate bonds for bills to use for 
WR sitactaiticancosecinttnnisiatintdaniadlaniien Voucher 14. 
I. C. Ermin, overseer’s wages for 1861, 
UT a iene seictecsinseninitiin cenessitiiccmepetiiti te 
“ R. C. McGehee for services in removing 
property ---- _-- Voucher 16- 


senerionieitiiteessnnecnmsaan a seam 
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772 —= 16. By R. C. McGehee for services in remov- — 
---- Voucher 17- 140 


ing property_- 
April 10. By taxes for Carondelet place._....“ 18 639 
- place _. ......- “ 19 £76 


es Amt pal W McClendon for services in re- - 
moving property _Voucher 20. 212 20 
a By am't pid J. C. Drew for corn _ “ 21. 1,198 35 
a ee “ © Dr. Davis for medicine & haul- 
--- Voucher 22. 140 00 
«  « § D. Oliver for cotton cards, 
Voucher 23 --- 270 00 
<< « “« « « §.E. Lester for ferriage, Voucher 


24 ee 
<< « « « © C.B. Richardson for corn, Voucher 


25 _ 
*.j* .2 ee E. Graves, jailer’s fees. Voucher 26. 17 00 
" . « « © Thos. Maddox bill for work on 

WEE shaccscinin Voucher 27- 44 00 
eet « « “« H. Gerson & Co. bill for osna- 

bergs._._..-.-.-.-Voucher 28_ 1,117 20 
_ «  “« “& invoice molasses,&c.. “ 29. 151 72 


« “ due executor, as -per acc’t ren- 
dered by Jackson Morley, fom 
penses in removing property from 
near Federal lines, @ $7.52 
head for each negroe, Vouc “ 


DP i wetitttnite scenic carmnemaiaaiii 2,110 30 
By cash advanced, as per acct & receipt of | 
We: Combe. on nos Voucher31_ 400 00 


Am"t paid out for expenses incurred by I.C. Er- 


min, overseer, in removing negroes, at $8.05 
r head __.__.-.-.----_---. Voucher 32- 3,298 84 


pe 
Am’tof cash advanced to Wm. Craig to defray 
expenses in removing property. Voucher 33_ 1,074 00 


$27,534 11 

773 To am’t bro’t forward ~...-..--.---..-~+--..~-. 24,108 25 
“« cash received, as per voucher 33, above- - 440 40 

To am’t cash for 487 ft. lumber-_-------------------- 12 17 
«  “ — received upon voucher 31, above-_------- 25 25 
i “ for bageing & iron sold I. B. Beard _ ___- 145 60 
« « profits on making salt at Lake Bristeneau--... 1,911 96 
$26,643 23 

By am’t bro’t down ie skeet oat ea aeeee $27,534 11 
_ * ‘ PEE SRE SS OO SO Coe ee eae ee Oe a 26,643 23 


Bal. due ex’r in Confederate money - 


ai4 MARY E. R. BOYD, 4&C., VS. WILLIAM G. WYLY ET AI.. 
The items of the foregoing were founded — Confederate money ; 
the following items are founded on lawful currency : 


By bal., as per acc’t rendered on file in court ---------- 727 64 
“ commissions on the inventory, at 2}% .----------- 10,805 00 


Am’t due ex’r ------------ " . namin $11,532 64 


Statement of debt which the executor incurred for the estate and 
which is unpaid, but which accountant asks to be allowed and 
paid by the est. of James Railey, dec’d, as part of the expenses of 
administration, including charge for this acc’t. 


Amount due Sparrow and Montgomery, att’ys, for probating the 

last will and testament, opening the succession, superintend- 

774 ~~ ing the taking of the inventory, consultations with and general 

advice to executor, rendering the acc’t now on file and allowed, 

and for filing this account and professional services in conducting 

on Sone to final settlement (the inventory being $432,238.00), 
000.00. 


Endorsed: Estate of James Railey, dec’d. Final acc’t of the ad- 
ministration of Dr. James G. Carson, executor. Filed Nov. 10th, 
1862. (Signed) J. L. Cheatham, clerk. 


Zia Petition for Homologation of Ac. 


To the hon. the judge of the district court in and for the parish of 
Carroll : 


The petition of Mrs. Catherine Carson, testamentary executrix of 
the last will of Dr. James G. Carson, shews that on the — day of 
Dr. James G. Carson was duly qualified and confirmed as testa- 

mentary executor of the last will and testament of James Railey ; 
that on the 17th July, 1862, the said executor filed an annual ac- 
count of his administration in your hon. court and which has been, 
after due and legal delays and notices, allowed and homologated. 

That he continued to administer said estate until the approach 
of the Federal army made it unsafe to keep the slaves and movable 
property on the premises, and, therefore, under the advice of the 
counsel, who represented him for the benefit of the estate, he re- 
moved said property to the State of Texas, where he had removed 
his own property; that whilst there nothing more than a support 
for the slaves was made. 

That subsequent to the account so filed but small crops were 
made by the estate on account of the disturbed condition of the 

country consequent upon the war existing; that parts of the 
776 ~—scrops that were made were taken by the Confederate authori- 

ties, for which he was allowed and compelled by them to 
receive Confederate money and bonds, and a larger portion of the 
crops were by them destroyed ; that the said Confederate money and 
bonds were expended for the benefit of the estate, as shown in the 
account which is annexed and rendered in behalf of said executor ; 
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that said executor —— as counsel to represent him and said 
estate Messrs. Sparrow Montgomery, a that for 
their services rendered to said executor and said estate a statement 
of their claims and charges, including the claim for rendering this 
final account, is made, and which petitioner prays may be a 

and paid as part of the expenses of administration. 

And petitioner farther prays that said account may be allowed 
and homologated by a judgment of the court, and that a counsel of 
absent heirs be appointed to represent the heirs, Mrs. F. W. Boyd, 
Charles and Otey Railey, all of whom are absent, and contradictorily 
with whom said account may be adjudicated upon after due notice 
to him, said counsel. 


MARY E.R. BOYD, 4C., V8. WILLIAM G. WYLY ET AL: 


Prays for general relief in the gnome 
~ (Signed) SPARROW axnp MONTGOMERY, Aét’ys. 
aia Upon considering the foregoing petition and account an- 


nexed it is ordered that legal notice be given of the filing of 
said account, and after the expiration of the legal delays, if no op- 
position is made, let said account be approved and homologated as 

rayed for; it is further ordered that Charles A. De France, att’y-at- 
aw, be appointed counsel of absent heirs of said succession, to wit, 
for Mrs. F. W. Boyd and Charles and Otey Railey, non-residents of 
this State. 
Parish of Carroll, La., Jan. 5th, 1867. 

(Signed) J. L. CHEATHAM, 

| District Clerk. 


I do solemnly swear that I will faithfully perform and —— 
all the duties incumbent on me as counsel of absent heirs in 
succession of James Railey to the best of my knowledge and ability, 


“so help me God.” 
(Signed) C. A. De FRANCE. 
Sworn to and subscribed before me this 5th day of Jan., 1867. 
(Signed) J. L. CHEATHAM, Clerk. 


Notice. 


Mrs. Catherine Carson has filed a final account of the administra- 
| tion of her late husband, Dr. James G. Carson, dec’d, in the matter 
of the succession of the late James Railey, deceased. If no 
| 778 sponses is made thereto on or before the first Saturday of 
arch next said account will be approved and homologated. 
2 Parish of Carroll, La., Jan. 5th, 1867. 
(Signed) J L. CHEATHAM, 
Clerk District Court. 


Judgment of Homologation. 
By reason of the law and evidence, and by further reason of no 


opposition having been made, it is, therefore, ordered, adjudged, and 
decreed that the annexed final account of Mrs. Catherine Carson of 
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the acts and doings of her late husband, James G. Carson, as execu- 
tor of the succession of the late James Railey, deceased, be, and the 
same is hereby, approved and homologated. 

Done and signed this the 2nd day of February, A. D. 1867, at 
clerk’s office, parish of Carroll, Louisiana. 
(Signed) J. L. CHEATHAM, 

Clerk District Court. 


Endorsed: Est. James Railey. Petition for homologation of final 
ac. of executor. Filed Nov. 10th, 1866. (Signed) J. L. Cheatham, 
clerk. 


779 Application and Appointment of F. W. Boyd Dative Test. Ex- 
ecutor. 


To the hon. the judge of the district court of Carroll parish, Louisi- 
ana : | 


The undersigned, husband of Mary E. R. Boyd, the only surviv- 
ing daughter of the late James Railey, at the request and in the 
behalf of his said wife and the other heirs of the said decedent, and 
by the advice and consent of several large creditors of the said James 
Railey, prays the hon. district court of Carroll parish that he may. 
be appointed executor (or administrator) to the ‘succession of sai 
James Railey, and begs to submit the following statement to the 
consideration of the honorable court : 

James Railey, above mentioned, died in A. D. 1860, leaving by 
his will James G. Carson, M. D., his executor ; said Carson accepted 
the trust and entered upon the duties and took possession of the 
succession, and‘continued to hold possession until his death, in 1863, 
since which time the widow of said Carson has acted as executrix, 
but without appointment or authority of law. The said widow Car- 
son desires to be relieved from all care of or connection with said 
succession, and your petitioner is the only male member of the 

family or connection interested in said succession who is 
780 competent or deemed to be so to assume and discharge the 
duties involved in and pertaining to such succession. 

Such petitioner further states that he became the lessee from the 
U. States Government of the Raleigh plantation, which is a part of 
the succession referred to in this petition, after having made strenu- 
ous but ineffectual efforts to have relinquished to the estate of James 
Railey by the Federal Government, and that he intends to reside 
upon it with his family as soon as circumstances will allow. He 
was prevented from occupying and cultivating the said plantation 
this season, as he obtained the lease too late for this year’s planting. 
He considers it his doniicil and made every possible effort to stock 
and work it this season, and only sickness in his family has pre- 
vented their occupancy of it up to this present time. As it is the 
portion portion of said succession devised to Mary E. R. Boyd, the 
wife of said petitioner— 

Your petitioner further prays that the bond may be made as light 
as possible, as there is very little property, except land, to be ad- 
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ministered upon, and that is always safe,and no bond whatever 
has thas far been given or required in the management of said suc- 
cession. 
Hoping the favorable consideration of your honorable court, your 
petitioner will ever pray, &c.. 
Vicksburg, Miss., August 7th, 1865. 
(Signed) F. W. BOYD (D. D). 


781 Upon reading and considering the foregoing petition, it is 

codurad that legal notice be given of the paren Spars applica- 
tion, dnd after the expiration of the legal delays, if no opposition - 
be made, let the petitioner be appointed dative testamentary execu- 
tor of said succession, upon complying with the law in suclrcase 
made and provided. 

Parish of Carroll, La., August 30th, A. D. 1865. 
(Signed) JOHN L. CHEATHAM, 
Clerk District Court. 


Notice. 


F. W. Boyd has applied for the dative testamentary executorship 
of the succession of the late James Railey, dec’d. If no opposition 
is made thereto within ten days from the date hereof the applicant 
will be appointed. 

Parish of Carroll, La., Aug’t 30th, A. D. 1865. 

(Signed) JOHN L. CHEATHAM, 
Clerk District Court. 


f By reason of the law and evidence and by further reason of the 
: legal notices having been given and the expiration of the legal de- 
lays, and no opposition having been made, it is therefore ordered, 
adjudged, and decreed that Frederick W. Boyd be, and he is hereby, 
appointed dative testamentary executor of the last will and testa- 
ment of the late James Railey, dec’d. | 

Done and signed at clerk’s office, parish of Carroll, La., this 28th 
day of September, A. D. 1865. 

(Signed) J. L. CHEATHAM, 
Clerk District Court. 


782 Endorsed : Succession of James Railey, dec’d. Application 
* of F. W. Boyd. Filed Aug.30th, 1865. (Signed) J.Cheatham, 
clerk. 


Know all men by these presents that we, Frederick W. Boyd, as 
principal, a resident of the parish of Carroll, State of Louisiana, 
and William M. Deeson, a resident of said parish and State, as 
surety, are held and firmly bound unto Edgar D. Farrar, judge of 
the thirteenth jadicial district court in and for the parish of Carroll, 

_ Louisiana, in the sum of thirty thousand ($30,000) dollars; for the 
payment of which we bind ourselves, our heirs, executors, and ad- 
ministrators, firmly by these presents this the 28th day of Septem- 
ber, A. D. 1865. | 
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The condition of the above obligation is this: That whereas the 
above-bound Frederick W. Bovd has this day been appointed by said 
court as dative testamentary executor upon the succession of the late 
James Railey, of said parish : 

Now, if the said Boyd shall well and truly administer the prop- 
erty, rights, and credits of said succession as the law directs, and 
render a true and correct account thereof in the time and manner 
pointed out by the statutes of the State or whenever thereunto le- 

gally required so to do, and the said account shall be only 
783 approved and homologated by said court, then the above ob- 
ligation to be null and void ; otherwise to remain in full force. 
(Signed) F. W. BOYD. 
W. M. DEESON. 


(Endorsed :) Succession of James Railey. Bond of dative testa- 
mentary ex’r. Filed Sept. 28th, 1865. (Signed) J. L. Cheatham, 


clerk. 


Oath of Executor. 
StaTE oF LovuistaNna, Parish of Carroll : 
Thirteenth District Court. 


I, Frederick W Boyd, do solemnly swear that I will faithfully 
and impartially perform and discharge all the duties incumbent on 
me as dative testamentary executor of the last will and testament 
of the late James Railey to the best of my ability and understand- 


ing, “so help me God.” 
(Signed) F. W. BOYD. 


Sworn and subscribed before me this 28th day of Sept., A. D. 


1865. 
(Signed) J. L. CHEATHAM, Clerk. 


Letters. 
StaTE OF Louisiana, Parish of Carroll : 
Thirteenth District Court. 


Be it known and remembered that whereas the Rev. Frederick 
W. Boyd has been appointed dative testamentary executor of 
784 =the last will and testament of the late James Railey, and 
having taken the oath required by law and given bond with 
solvent security, he is, therefore, fully authorized and empowered 
to perform and discharge all the duties of said appointment. 
Given under my hand and seal of office this the 28th day of 
Sept., A. D. 1865. 
[SEAL.] (Signed) J. L. CHEATHAM, Clerk. 


To the hon. judge of the 13th judicial district court in and for the 
parish of Carroll, La. : 
The petition of F. W. Boyd, a resident of your said parish and 
State, the duly appointed and qualified dative testamentary executor 
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of the last will and testament of James Railey, of your said parish 
and State, represents that in the fall of the year 1860 James G. Car- 
son, of said parish, was duly appointed and confirmed as testamentary 
executor of said Railey; that immediately upon and after his ap- 
pointment he caused and inventory of said ‘succession to be made; 
that during the vear 1864 said Carson departed this life, leaving no 
one duly authorized to represent said succession, and that your peti- 
tioner has applied for and been duly appointed dative testamentary 

executor thereupon. 
785 Wherefore petitioner prays that an order be issued to James 

W. Draughan, recorder of vour said parish, authorizing and 
requiring him to make an inventory and appoinfment of whatever 
property, rights, and credits there may be left belonging to said suc- 
cession, and for general relief in the premises. y 

(Signed) F. W. BOYD, 

In Propria Persona. 


Endorsed : Succession of James Railey. ee gg for inventory. 
Filed Sept. 28th, 1865. (Signed) J. L. Cheatham, clerk. — 


To the hon. judge of the 13th judicial district, holding sessions in 
and for the parish of. Carroll, State of Louisiana : 

The petition of Frederick W. Boyd, administrator of the estate of 
James Railey, deceased, respectfully represents that more than one 
vear has elapsed since an inventory and appraisement has been 
made; that no inventory and appraisement has been taken since 
the appointment of your petitioner as administrator. | 

That, with the view of protecting your petitioner and the interest 
of all concerned, it is necessary that a new inventory and appraise- 
ment be made. | 

Wherefore your petitioner prays for an order to that effect requir- 

ing the recorder of the parish of Carroll or any person au- 
786 _ thorized by law to yrnsge: such act to take an inventory, and 

appraisement of all the property or effects found in or be- 
longing to the succession of deceased, James. Railey. 


(Signed) GEO. S. LACY, Att'y. 
GOODRICH axp PILCHER, Attys. 


Order. 


Upon reading and considering the foregoing petition it is 
ordered that a commission issue to James W. Draughan, recorder, 
requiring him to make an inventory and appraisement of all the 
property and effects, rights and credits, belonging to the succession 
of James Railey, deceased. 

Parish of Carrol, La., Oct’r 27th, 1865. 

(Signed) J. L. CHEATHAM, 
: Clerk District Court. 


Endorsed: 13th district court, parish of Carroll. In the succession 
of James Railey. Petition for inventory, &c. 


- 
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Inventory. 
SraTe oF Lourstana, Parish of Carroll: 


Be it known and remembered that in pursuance of a commission 
to me directed from the office of the clerk of the 13th judicial dis- 
trict court in and for the parish of Carroll, State of Louisiana, au- 

thorizing and requiring me to make an inventory and ap- 
787 = praisement, estimative and descriptive, of all the property 

and effects, rights and credits, belonging to the succession of 
the late James Railey, deceased, and due return make— 

I, James B. Bradford, a notary publicand deputy recorder in and 
for the parish of Carroll, Louisiana, duly commissioned and sworn, 
at my office, — the town of Lake Providence, parish and State afore- 
said, did proceed to take said inventory and cause said inventory to 
be made by appointing David L. Morgan. and George G. Wilson, 
both residents of said parish and State, to act as appraisers, to whom 
I administered the following oath, to wit : 


STATE OF LoursiANnA, Parish of Carroll : 


We do, each of us, solemnly swear that we will a correct appraise- 
ment make and a true cash value place upon all and singular the 
property and effects, rights and credits, of and belonging to the suc- 
cession uf the late James Railey, deceased, which may be submitted 
to us for our decision, “so help us God.” 

(Signed) D. L. MORGAN. 
GEO. G. WILSON. 


Sworn to and subscribed before me July 16th, 1866. 
(Signed) J. B. BRADFORD, 
Deputy Recorder. 


Whereupon we proceeded, in the presence of the witnesses herein- 
after named, to make the following inventory and appraisement, to 
wit: 


788 Inventory. 
Item 1.—Lands and Lots of Ground. 


A certain tract of land, known as the Raleigh plantation, lying and 
being situate upon the Mississippi river, in Tompkins’ bend, 
within the said parish of Carroll, bounded on the north by the 
lands of Mrs. Elizabeth Savage, on the south by the lands of the 
estate of Jonathan Morgan, dec’d, and upon the east by the Mis- 
sissippi river, containing seventeen hundred and thirty-nine acres, 
more or less, appraised at, per acre, $55.00_________ $95,645 00 

A certain other tract of land, known as the Carondelet 
plantation and lying west of the same, containing 
eleven hundred and sixty (1,160) acres, more or less, 
appraised at, per acre, $45.00__-.__-.-._.-___-__- 52,200 00 


$147,845 00 
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Item 2.—Personal Property. 


Eighteen (18) mules, appraised at, per head, $100.00 - $1,800 00 
Twenty head of horned cattle, appraised at, per head, 


GOR ns is aE asda de See ------ 200 00 
$2,000 00 

Recapitulation | 
Hous: 1. Tig kin chine dnteriacicwenes ib atebans $147,845 00 
“ 2. Personal property ----~.-.---- -------------- 2,000 00 
$149,845 00 


Amounting in total recapitulation to the sam of one hundred and 
forty-nine thousand and eight hundred and forty-five dollars. 
789 This done and invenwried at one sitting, without turning 
aside to other acts, in the presence of Rob’t H. Bradford and 
Ferd. M. Goodrich, witnesses of lawful age, residing in said parish 
and State, who hereunto sign their names, together with said ap- 
res and me, deputy recorder, on this the sixteenth day of July, 
A. D. 1866. 
(Signed) D. L. MORGAN. 
GEO. G. WILSON. 
F. W. BOYD. 
Attest: ROB’T H. BRADFORD. 
FERD. M. GOODRICH. 


THOS. D. McCANDLESS, Recorder, 
By J. B. BRADFORD, Deputy “ 


Endorsed : Succession of James Railey. Process verbal 39 of 
inventory and appraisement. Filed Sept’r 13th, 1886. (Signed) 
J. L. Cheatham, clerk, by J. B. Bradford, dep’ty recorder. $50; p’d. 


790 Application of Wm. Craig and Jas. C. Erwin, Creditors, Pray- 
ing for Rule, &c., Upon Executor. 


Succession OF JAMES RalILEY. 


To the hon. the judge of the 13th judicial district of the State of 

Louisiana in and for the parish of Carroll : 

William Craig and James C. Erwin, who reside in this parish, 
respectfully show that they are creditors of the succession of James 
Railey, deceased ; said succession owes William Craig nine thousand 
three hundred and forty-six ,5J, dollars, with eight A ov cent. per 
annum interest from the first day of January, A. D. 1860, until paid, 
subject to a credit of ten hundred and eighty dollars, paid on the 
26th day of January, A. D. 1861, and in the farther sum of one 
thousand dollars, with eight per centum-per annum interest from 
the first day of January, A. D. 1863, until paid ; that said succession 
owes James C. Erwin one thousand dollars, with eight per cent. per 
annum interest from the first day of January, A. D. 1863, until paid ; 
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shows that said succession has been opened in this parish and that 
Frederick W. Boyd is dative testamentary executor of the same; 
that their said claims have been presented to said executor and have 
been accepted and acknowledged as just claims against said succes- 

sion ; wherefore they pray that a rule be granted them against 
791 said executor ordering him to file an account showing the 

amount of funds of said succession now on hand within the 
legal delay; that upon his failure to answer said rule, or in the 
event of his not exhibiting in his hands funds sufficient to pay said 
claims, that the rule be made absolute, and that an order of sale 
issue to the sheriff of this parish to sell, in accordance with law, a 
sufficient amount of the property of said succession of James Railey, 
deceased, as appears, on the mventory of the same, to pay said 
claims, interest, and costs. 

They further pray that the said executor, Frederick W. Boyd, be 
served with a notice hereof, and for all other orders or notices neces- 
sary in the premises. 

(Signed) DUNCAN anp NEWMAN, 
Attys for PU ffs. 
Order. 

Upon considering the foregoing application it is ordered that 

Frederick W. Boyd, dative executor of the succession of the late 


James Railey, deceased, do file an account of his acts and doings as 
executor aforesaid within ten days from the service hereof and ac- 


cording to law. 
Parish of Carroll, La., March 23rd, 1867. 
(Signed) JOHN L. CHEATHAM, 


Clerk District Court. 


792 Endorsed : Succession of James Railey. Application of 

Wm. Craig and J. C. Erwin, creditors, praying for rule, &c., 
upon executor, &c. Filed March 18th, 1867. (Signed) Rob’t J. 
Landen, d’y cl’k. 


State oF Loursrana, Parish of Carroll: 


13th District Court. 


Craic and Erwin 
Succession James RalILey. 
To Frederick W. Boyd, executor, residing in said Parish and State, 

Greeting : 

You are hereby summoned either to comply with the demand 
contained in the petition of the said William Craig and James C. 
Erwin, a duly certified copy of which accompanies this citation, or 
to deliver your answer to the said petition in writing in the office of 
the clerk of said court, held at Floyd, in said parish, within fourteen 
days after service hereof and according to law. 

Witness the Honorable Edgar D. Farrar, judge of the said court, 
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and the seal of the said court, this the 23rd day of March, in the 
year of our Lord 1867. 
(Signed) J. L. CHEATHAM, Clerk, 
Per ROB'T J. LANDEN, Dep. Clerk. 


Delivered March 23rd, ’67. 


Return. 


793 Received, Floyd, Carroll parish, Louisiana, March 23rd, 

A. D. 1867, the within citation, together with a certified cop 
hereof and a certified copy of plaintiffs’ petition, and on the 27 
day of the same month and year served said copy by handing the 
same to Frederick W. Boyd, Jr., a free white person above the.age 
of 14 years, at and residing at the residence of the within-named 
Frederick W. Boyd, executor, in said parish and State, he being 
absent from home at the time of service hereof, as ascertained by in- 
terrogating the said F. W. Boyd, Jr. 

(Signed) W. W. COLLINS, Sh’f, 

By C. A. HEDRICH, Dep. Sh'f. 


Endorsed : 5567. Citation. W. W. Collins, sh’ff, a &@ copy 
and citation, 100, mileage, by water,6-7. Returned and filed April 
1,67. (Signed) Rob’t J. Landen, dep. clerk. 


Petition for an Injunction to Say Illegal Tax Sale at Raleigh. 


To the judge of the district court in and for the parish of Carroll, 
State of Louisiana : 


The petition of the succession of James Railey, which has been 
opened in your honorable court and represented by F. W: Boyd, 
administrator, shows— 
794 That on the — day of January, 1868, the sheriff of this 
parish, W. W. Collins, acting as the State and parish tax col- 
lector, seized, or caused to be seized, the following mentioned prop- 
erty of said succession, to wit, 25 bales of cotton, 18 —— 
15 plows, 3 sweeps, 6 scrapers, and three cows and calves, which 
property he has advertised for sale at the door of the court-house on 
the 15th day of February, 1868. 
eres — that the — of law Soe = been — 
plied wit said sheriff in the proceedings r purpose 
collecting said taxes; that no proper legal notices have been served 
as required by law; that said sheriff has shipped said cotton to his 
merchants in New Orleans, and the same has not yet been accounted 
for, although it is advertised to be sold at the court-house door as 
aforesaid ; that a part of the property seized is still on the premises 
and not in possession of said sheriff; that the said mules were taken 
from the premises when there was abundant provender to subsist 
them on and carried away, whither petitioner does not know, and 
whereby heavy and useless expense will be incurred and charged 
for their keeping and starving. Petitioner shows that the conduct 
of said sheriff in said proceedings has been illegal, oppressive, 
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795 and extortionate ; that t wrong and injustice has been 

done to your petitioner thereby, and that by reason of his said 
abuse of the powers in him vested by iaw and of his illegal and op- 
pressive proceedings he is liable in damages to petitioner in the 
sum of one thousand dollars ; that unless restrained by order of your 
said court irreparable injury will be done your petitioner. 

Petitioner further shows that he has been informed and believes 
that the plantation belonging to said succession was, during the 
years 1864 and 1865, in the charge of the bureau of abandoned lands, 
and, so far as he has been able to ascertain, has never been released 
therefrom. 

That the district judge is absent from the parish. 

Wherefore petitioner prays that the said sheriff and tax coilector 
be cited, that a writ of injunction issue restraining, from proceeding 
with said sale; that after due hearing said injunction may be made 
perpetual, and that petitioner have judgment for said damages and 
general relief, &c. 


(Signed) SPARROW axp MONTGOMERY, Att’ys. 


F. W. Boyd, Jr., agent for plaintiff in this suit, being sworn, says 
the facts set forth in the foregoing petition are true and cor- 
796 ___ rect, to the best of his knowledge and belief. 
(Signed) F. W. BOYD, Jr. 


Sworn to and subscribed before me this 10th day of February, 
1868. 
(Signed) THOS. B. RHODES, 
Justice of the Peace. 


Endorsed : Succession of James Railey, dec’d, vs. W. W. Collins, 
sh’ff and tax collector. Petition for an injunction to stay illegal tax 
sale at Raleigh. 


District Court. Parish of Carroll. 
Succession OF Jawes Ratcey, Dec’d, 


3. 
W. W. Cottiss, Sh’ff and Tax Collector. 


Know all men by these presents that we, F. W. Boyd, adm’r for 
said succession, as principal, and H. Goodrich, as sureties, are held 
and bound unto the defendant in the above-entitled cause in the 
sum cf — dollars, tothe amount whereof we hereby bind ourselves 
this — day of February, 1868. The condition of this obligation is 
such that whereas the pl'ff in said suit has this day sued out an in- 
junction against the defendant, and if it shall be decided that said 

injunction was wrongfully obtained and the above-bound 
797 ‘parties shall pay all such dam as may may be awarded 
against the said pl’ff, then this obligation shall be null and 
void ; otherwise in full force. 
(Signed) F. W. BOYD, Adm’r. 
F. W. BOYD, Agent. 
H. GOODRICH. 
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Endorsed : Succession of James Railey ve. W. W. Collins, sh’ff and 
tax collector. Bond, — Feb’y, 1868, to to stay tax sale. 
Application of W. G. Wyley for Monition, &c. 


To the honorable the judge of the parish court in and for the parish 
of Carroll : . . 


became 


the purchaser of a plantation situated on the Mississippi river, in: 


this parish, known as the “ Raleigh ” plantation, sold at the succes- 
sion sale of James Railey, dec’d ; said plantation, is situated about 


front by the Mississippi river, in the rear by lands of I. B. Beard, on 
the left or above by of T. W. Lilley or Salem plantation, and 
on the lower side by lands of the succession of Jonathan Morgan, 
dec’d, conta:ning about 1,600 acres, more or less. 
798 Petitioner shows that at the offering as aforesaid he became 
the purchaser of said plantation for the price and sum of 
twenty-five hundred and thirty-three ;45, dollars cash, paid upon 
the to the legal representative of said succession, and 
R. Egelly, administrator of said succession, made petitioner 
a deed of sale to said plantation by authentic or public act, and in 
every respect according to law. Petitioner shows that he is an in- 
nocent third purchaser and adjudicatee of this property, and has 
paid up in cash the amount of his bid, and has the titles as afore- 
said, but for the purpose of quieting his titles he is anxious to sue 
out a monition to confirm his titles. 

Petitioner shows that the writ of sale iseued from this honorable 
court under and by virtue of which said plantation was sold, and he 
is anxious to have a writ of monition to issue from this honorable 
court, and after legal delay to have his said titles quieted by a de- 
cree of homologation. 

Wherefore petitioner prays that a writ of monition issue accord- 
ing to law, and after legal delays and legal advertisements, that his 
titles in and to said plantation be confirmed and homologated and 
he be quieted in his possession ; prays for general relief. 

Signed) W. G. WYLEY, 
In Propria Persona. 


799 Srate or Loursrana, Parish of Carroll: 


Having carefully considered the foregoing petition, and by reason 
of the lav being in favor of the petitioner, it is ordered that a writ 
of monition do issue, and after legal delays, if no opposition is made, 
that his titles be homologated. Let petitioner’s prayer be granted 
according to law. : 

Read and signed at chambers, in the parish and State aforesaid, 
this 31st day of Uctober, A. D. 1868. 

(Signed) GEO. C. BENHAM, 
Parish Judge. 
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Endorsed: W. G. Wyley rs. Suc. James Railey. Application for 
monition. Parish court. Filed Oct. 31st, 1868. (Signed) R. J. Lan- 
den, d’y clerk. Good for costs. Wvley. 


W. G. Wy Ley vs. Succession oF JAMES RAILEY. 


Plaintiff offers us in evidence the writ of sale, the process verbal 
of the sheriff thereon, the petition of Charles R. Egelly for adminis- 
tration, and the inventory made on the 4th of September, A. D. 1865, 

and all the mortuary papers in the succession ; also offers the 
800 advertisement in the Elton Eagle,extending from the 14th of 
November, 1868, to the Ist of January, 1869. 

I hereby certify that the foregoing is all the evidence offered in 
the triai of the above-styled suit. 

Given under my hand officially this the 4th day of January, A. D 
1869. 

(Signed) R. K. ANDERSON, Clerk, 
By R. J. LANDEN, D'p’y Clerk. 


Endorsed: W, G. Wyley rs. Suc. Jas. Railey. Filed June 4th, 
1868. (Signed) R. J. Landen, d’y clerk. 


Monition and Judgement of Homologation. 


Parish Court in and for Parish of Carroll. 
In the Matter of the Succession of James Rartey, Dec’d. 


Whereas Wm. G. Wyley has this day filed in this office his peti- 
tion praying for the homologation of his titles, and that a monition 
may issue calling on all persons to show cause, if any they have, 
within thirty days after legal advertisement why said monition 

should not be approved and homologated by our said court 
S01 and he quieted in his titles to the following property, to 
wit: 

A certain plantation known as the “ Raleigh ” plantation, situated 
in this parish, about 16 miles below the town of Lake Providence, 
and bouuded in front by the Mississippi river, in the rear by the 
lands of I. B. Beard, on the left as above by the lands of T. W. Lilly 
or “Salem” plantation, and on the lower side by the lands of the 
succession of Jonathan Morgan, dec’d, containing about 1,600 acres, 
more or less, with all the improvements thereon, being the same 
property purchased by him at succession sale of the succession of 
James Railev, dec’d, on the 20th of Oct., 1863, for the price and sum 
of twenty-five hundred and thirty-three ;§, dollars, cash paid upon 
the spot; said Wyiey, being the last and highest bidder, became the 
purchaser of said property, and the same was adjudicated to him 
for the price aforesaid : 

Now, therefore, I, John L. Cheatham, cierk, of the thirteenth 
district court of the parish of Carroll and er officio clerk of the 
parish court, do grant this monition in the name of the State of 
Louisiana, calling upon all persons who can set up any titles and 
rights to said property, in consequence of informalities in the orders, 
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decrees, or judgments of the court under which said sale was made, 
or any irregularities in the seizure, appraisements, time, and man- 
ner of sale, the advertisement, or from any other defect whatever, 
to show cause within thirty days from the day of the judicial 
802 publication of this monition why the sale so made should 
not be confirmed and homol and W.G. Wyley quieted 
in his possession and titles to said property. 
Witness the Honorable George C. ham, judge of the parish 
court in and fur the parish of Carroll, Louisiana, and the seal of 
our said court, this 3lst day of of Oct., 1868. 


Judgment. 


By reason of the law and the evidence being in favor of plaintiff 
and against the defendants, and by further reason of the within 
monition being duly granted and duly advertised in the Elton Eagle, 
the official journal of the parish of Carroll, La., for more than thirty 
days, and no opposition being made thereto, and on due proof being 
made in open court of the allegations of plaintiff, it is hereby 
ordered that plaintiff, W. G. Wyley, do have judgment of homolo- 
gation and his titles to the lands bought at the succession sale of 
James Railey be confirmed and homologated, and that he be quieted 
in his title and possession to the following-described property, to 
wit: A plantation known as the “Raleigh” plantation, situated in 
this parish, on the Mississippi river, purchased by him at the suc- 

cession sale of James Railey, deceased, situated about 16 
803. miles below Lake Providence, bounded on the front by the 
Mississippi river, in the rear by the lands of I. B. Beard, on 
the left or above by the lands of T. W. Lilly or “Salem” planta- 
tion, and on the lower side by the lands of the succession of Jona- 
than Morgan, deceased, containing about 1,600 acres, more or less. 
. It is ordered that the sale so made be confirmed and iomologated. 

Read and signed in open court this 5th January, 1869. 

(Signed) C. A. De FRANCE, 
Parish Judge. 


Endorsed: Succession of James Railey. Monition and judgm’t 
of homologation. Filed Jan’y 5th, 1869. (Signed) R. J. Landen, 
d’y ci’k. 


804 Srate oF Louisiana, Parish of East Carroll : 
CLERK’s OFFICE OF THE 8TH JUDICIAL District CovuRT. 


I hereby certify that the foregoing sixty-five pages contain a true, 
correct, and complete transcript of all the papers and documents 
filed in this office in the succession of James Railey, dec’d, from the 
probating of the will of said Raily and the opening of said succes- 
sion under James G. Carson, as executor, down to the time (July 16, 
1868) of the application of Chas. R. Egelly for the administration, 
excepting the vouchers filed during the administration of said Car- 
son, ex’r. 


388 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


Witness my hand and the seal of said court this the 28th day of 


July, A. D. 1882. 
[SEAL. ] F. H. G. TAYLOR, 


Deputy Clerk. 


805 Exnisit“ Z.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendants August 2nd, 1882. Filed August 2nd, 1882. 


(Endorsed :) Mary E. R. Boyd rs. W. G. Wyly ef al. Exception 
and protest of respondent. 


Circuit Court of the United States of America for the Fifth Circuit, 


Western District of Louisiana, Holding Sessions in the City of 


Monroe. June Term, A. D. 1882. 


Fripay, the 30th day of June, 1882. 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, judge. 


Mary E. R. Boyp 
No. 1. 


v8. 
Wa. G. WyLy e¢ als. 


It is ordered that J. B. Beattie, stenographer of the court, be ap- 
pointed special examiner to take testimony in this cause in said par- 
ish of East Carroll ; that complainant have forty days from the date 
hereof for her examination-in-chief, respondents thirty days next 
following for their examination-in-chief, and complainant have ten 
days thereafter for her examination in rebuttal. 


A true copy. 
Attest : [SEAL. ] JULIUS ENNEMOSER, D’y Clerk. 


806 I hereby certify the above to be a true and correct copy of 
the order in my possession. 
Lake Providence, La., July 29th, 1882. 
(Sig’d) J. B. BEATTIE, 
Special Examiner. 


Circuit Court of the United States for the Fifth Circuit and Western 
District of Louisiana, Holding Sessions in the City of Monroe. 


Mary E. R. Boyp 
bo 1. 


vs. 
W.G. WytLy et al. 


Considering that the order of this hon. court of the 30th June, 
1882, in regard to taking testimony in the foregoing and above-en- 
titled cause, a certified copy of which is annexed hereto and made 
part hereof for reference, marked “A,” does not authorize the special 
examiner, J. B. Beattie, to take testimony outside of or beyond the 
limits of the parish of East Carroll, in this State, respondent’s coun- 
sel excepts and objects to the taking of any testimony under said 
order, without the territorial limits of said parish, upon the grounds 
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that the operation thereof and the authority of the special examiner 
thereunder is confined and limited to the said parish of East Car- 
: roll and cannot be extended beyond the ——— visions ; 
807 that said examiner bas no jurisdiction u sald doen be- 

— the limits of said parish, and the present proceedings 
before him in the parish of Orleans are coram non judice. 

Therefore respondent's counsel excepts and objects to and protests 
against the taking of testimony in this case by said examiner under 
said order in the city of New Orleans or elsewhere beyond thelimits - 
of said parish of East Carroll, and he hereby notifies complainant’s 
eounsel that he will oppose the introduction of all such testimony 
on the trial of any and all issues in this cause. 

Thus excépting, objecting, and protesting, respondent's counsel re- 
fuses to take part in or be present at the taking of any such testi- 
—? as aforesaid, and asks that this his objection and protest be 

(Sig’d) J. M. KENNEDY, 
Solicitor and of Counsel for Respondents. 


808 Exuisit “1.” Referred to and made part of the foregoing 
testimony. Offered in evidence by ee before 
special examiner August 4th. Filed May 12th, 1 


UNITED STATES OF AMEKICA. 


City oF New ORLEANS, on 
Eastern District of Louisiana, : 


Be it remembered that on this fourth day of August, in the year 

of our Lord one thousand eight hundred and eighty-two, before me, 
M. M. Cohen, a commissioner duly appointec on the 19th April, 
1842, by the circuit court of the United States in and for the eastern 
district of Louisiana, under and by virtue of the acts of Congress, en- 
titled “An act for the more convenient taking of affidavits and bail 
in civil causes depending in the courts of the United States,” 
March rp mar — a act entitled emenen peerage the a 
courts of the Uni rig , 1789, personally 
appeared Judge Henry L. . @ person of sound mind and 
lawful a witness for the complainant in civil suit now pending 
in the 5th circuit court of the United States in and for the western 
district of Louisiana, a at Monroe, wherein Mrs. Mary E. R. 
Boyd is complainant and W. G. Wyly 4 al. are defendants; and the 
said Henry L. Lazarus, being by me first carefully examined and 
cautioned and sworn to testify the whole truth and nothing but the 
truth, did depose and say : 


809 Questions by Mr. Morr: 


Q. You reside in New Orleans? 

A. Yes, sir. 

Q. What is your profession, avocation, or business in life? 
A. I am a lawyer by profession. 


Q. And occupation ? 
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A. At present I am one of the judges of the civil district court, 
parish of Orleans. 

Q. Do you know the parties to this suit—Mrs. Mary E. R. Boyd, com- 
plainant, and Judge Wm. G. Wyly and Charles R. Egelly, defend- 
ants? 

A. I only know Judge Wyly. 

Q. Do you know where he resides ? 

A. I believe he resides in Lake Providence, in this State, or in the 
vicinity of Lake Providence. 

Q. Were you of counsel or solicitor in the case of Wm. Gay against 
Oliver T.. Morgan, executor of Oliver J. Morgan, No. 6612 of the 
docket of the United States circuit court, then called the circuit 
court of Louisiana, now the eastern district of Louisiana ? 

A. The firm of Kelly and Lazarus, of which [ was a member, 
was associated with Mr. Aroni on behalf of the administrator of 
Gay in the case mentioned. 

Q. Were breifs prepared for the use of the court by counsel for 

plaintiff in that case? 
810 A. There were breifs prepared by Kelly and Lazarus and a 
breif prepared upon the evidence by Judge W. G. Wyly, the 
defendant in this case, who was associated with us in the case of 
Gay vs. Morgan in order to take the testimony in the country, with 
a view to a full presentation of the case to the court here in New 
Orleans. 

Q. Did Judge Wyly take the testimony in the country ? 

A. It was taken under his directions—a large portion of it. 

Q. Did he write and have prepared and printed a breif in that 
case ? 

A. There was one breif entirely written by Judge Wyly in that 
case, although the breif is signed by Kelly and Lazarus, Labatt, 
Aroni and Clinton, and W. G. Wyly; Judge Wyly’s name appears 
third on that breif, Kelly and Lazarus second, Labatt, Aroni and 
Clinton first. 

Q. That breif was entirely written and signed by Judge Wyly ? 

A. It was entirely written by him and signed by him with our 
approval ; it is a breif containing some forty (40) odd pages. 

Q. Was that breif a commentary upon the evidence in that case ? 

A. It was a review of the evidence in that case. 

Q. If I produce the breif will you append your signature to it to 

verify it? 
$11 A. Yes, sir; other bretfs upon questions of law in the case 
simply were prepared in the office of of Kelly and Lazarus. 

Q. Do you recollect whether Judge Wyly referred to a man by 
the name of Micheal Gingery in his review of the testimony in that 
case ? 

A. Yes, sir; he made some elaborate comments upon his testi- 
mony. 

(Signed) HENRY L. LAZARUS. 

Taken, subscribed, and sworn August 4th, 1882, before me, at the 


place notified. 
(Signed) M. M. COHEN, U.S. C’r. 


Ree em « 
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ae, ee before 
me SAMUEL FREIDLANDER, a person of sound mind and lawful age, 
a witness for complainant in said case, who, bei by me first care- 
fully examined and cautioned and sworn to testi e whole truth 
and nothing but the truth, did depose and say - 


Questions by Mr. Morr: 


Q. Where do you reside and what is your business? 
A. I reside in New Orleans, and am a commission merchant. 
Q. Were you ever commission merchant of Judge W. G. Wyly, of 
East Carroll parish, Louisiana; if so, during what year were you 
: his commission merchant? 
§12 A. I have been his commission — since 1868, and even 
before that. 
Q. Has he shipped you cotton made on the Raleigh plantation at 
that time? 
A. Yes, sir. 
Q. He has — you cotton made on the Raleigh plantation in 
East Carroll parish ? 
A. Yes, sir. 
Q. Can you tell how many bales of cotton per year he shipped to 
you from the Raleigh plantation since 1868? 
A. There is the statement made out by my book-keeper. 
Q. That is the statement which you now produce? 
A. Yes, sir. 
Q. You are well acquainted with Judge Wyly, are you not? 
A. Yes, sir. 
Q. Did you know the plaintiff, Mrs. Mary E. R. Boyd? 
A. No. sir. 


Document marked Exhibit No. 2 offered in evidence and filed. 


(Sign-d) SAMUEL FREIDLANDER. 
Taken, subscribed, and sworn before me August 4th, 1882, at the 
place notified. 
(Signed) M. M. COHEN, U. S. Com’r. 
S13 No. 2. 


Statement of cotton shipped from Raleigh plantation to Sam’! Freid- 
lander for sale for account of Mr. W. G. Wyly from the year 1868 
to 1879, both inclusive: 


ame pee TN eae a oat ER eee ee 8 bales. 
SE. : Scceaten ocessndbcicescssenisaaanee 111 “ 
TE: <cdeckasBibiccecksttinticieteaiintae eae 157 “ 
LOGh,. " . inumectnnsnicisds eee 228 “ 
De: viiiebeaeneien inant lh Ripepdeaticcmealdne sas 107“ 
) se agian re eRe reat ge Se erent GT ate RSE es ee al. 
RAs ” .. -encsuihip ins dnstelinhias gidhiniditaentnniaentniaitaeabiamamtamibnlae 398 “ 
SR ee ee eee Pee eee PE ene Re 443 “ 
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a wovanenan ‘escsan.ab aiibenbipnie ania 358 “ 
BEG, cncieiitciniinnanncnansne ii 533“ 
| ge ee eg 
3,138 
E. & O. E. 
New Orleans, August 3rd, 1882. 
(Signed) SAMUEL FREIDLANDER, 


Per JUSTUS VARIEN. 


Ex-ibits. Samuel Freidlander. 


S14 And again, at the same time and place, personally ap- 

red before me Juttus ARONI, a person of sound mind and 
lawful age, a witness for complainant in said cause, who, being by 
me first carefully cautioned and sworn to testify the whole truth 
and nothing but the truth, did depose and say : 


Q’s by Mr. Mor: 


Q. Mr. Aroni, are you a member of the bar at New Orleans? 

A. I am. 

Q. Were you of counsel in the case of Wm. Gay against Oliver D. 
Morgan et al., No. 6612 of the docket of the U.S. circuit court for 
Louisiana ? 

A. I was. In fact I was the counsel. 

Q. What other counsel were associated with you in that case? 

A. Originally the members of the firm who were associated with 
me in the practice of the law—Labatt and Clinton—neither of whom 
paid any attention to thecase. I had charge of it, and after the dis- 
solution of the firm of Labatt, Aroni and Clinton, which was some 
two (2) years prior to the trial of the case, the members of tne firm, 
except myself, had nothing to do with the case. I associated Col. 
Kelly with me, and afterwards, for the purpose of obtaining testi- 
mony in the parish of Carroll, I associated with me Judge Wyly, as 

he resided in that —_ 
$15 Q. Was Col. Kelly a member of the firm of Kelly and 
Lazarus? 

A. Yes, sir. I associated Col. Kelly with me before the firm of 
Kelly and Lazarus was formed. The Judge Wyly referred to is Wm. 
G. Wyly, a resident of East Carroll parish, Louisiana. 

Q. Mr. Aroni, will you examine that breif filed in the case above 
referred to and state who wrote it (handing witness a bref)? 

A. The breif handed to me ts a review of the testimony obtained 
by Judge Wyly, and is confined simply to the facts of the case. This 
statements was prepared by Judge Wyly. Other breifs on questions 
of law in the case were also prepared. With those Judge Wvly had 
nothing to do. Judge Wvly stated these facts in court when the 
case was being argued before Judge Woods, as contained in said brezf 
written by him. 

(Signed) JULIUS ARONTI. 
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Taken and subscribed and sworn August 4th, 1882, at the place 
notified, before me— 
(Signed) M. M. COHEN, U. &. C’r. 


And again, at the same time and place, personally appeared before 
me J. B. Beatriz, a person of sound mind and leer aan avealiai 
for complainant in said case, who, being by me first carefull 
816 examined and cautioned and sworn to testify the whole tru 
and nothing but the truth, did depose and say (he reducing 
his own testimony to writing in my presence): 
J. B. Beatriz sworn and examined on behalf of complainant. 
= By Mr. Morr: : 


Q. Were you present in the office of Mess. Mott, Kelly and Saun- 
ders, att’ys-at-law, when the original notice of which the following 
is a copy was handed to Mr. J. M. Cary see oy def’ts in 
the case of Mrs. Mary E. R. Boyd vs. W. G. Wyly 4 als. ? 


United States Circuit Court, Western District of La. 
Mrs. Mary E. R. Boyp 
\ no 1. 


vs. 
Wu. G. Wr y 4 als. 


Avucust 2np, 1882. 

You are hereby notified that or Friday, August 4th, 1882, at 10 
a. m., the complainant in above-entitled case, the said Mrs. 
will take the testimony, de bene esse, of Julius Aroni, Henry L. Laza- 
ras, and Samuel Freidlander and E. D. Saunders before M. M. 
Cohen, United States commissioner, or before any other United 
States commissioner, in the office of Mott, Kelly and Saunders, No. 
27 Carondelet street, New Orleans, Louisiana. 


Very respectfully, 
sad MOTT, KELLY & SAUNDERS, 


Attys for Complainant. 
§17 A. Yes, sir. 


Q Did you see Mr. Saunders—Mr. E. D. Saunders—write 
said notice, and who was present in the office at the time? 


office boy. 

Q. Did you see Mr. Saunders, after reading the notice before re- 
ferred to to Mr. J. M. Kennedy, hand the same to the said J. M. 
Kennedy att’y for def’ts. 

A. I heard Mr. Saunders read the notice referred to, after which 
he handed said notice to Mr. J. M. Kennedy, Esq., counsel for def ts. 

Q Did not Mr. Kennedy, after the same was handed to him or 
before the same was handed to him, but after it was written, request 
Mr. Saunders to alter the day therein stated from Thursday, the 3rd 
of August, to ~ ‘a August 4th, 1882? 
50—11 


“ 
J 
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A. Yes, sir. , 

Q. And was not the alteration made in the notice in accordance 
therewith ? 

A. Yes, sir; it was. 

Q. Did not Mr. Kennedy give some reason for desiring the change, 

and was it not made to accom-odate him ? 
$18 A. He did give as a reason that he wished to communicate 
with his client, Fudge Wyly, by telegraph, and the change was 

made to accom-odate him. 

Q. Did not Mr. Kennedy then leave the office of Mott, Kelly and 
Saunders and take with him the said notice referred to? 


A. Yes, sir. 
(Signed) J. B. BEATTIE. 


Taken, sworn to, and subscribed before me this 4th day of August, 


1882, at the place notified. 
(Signed) M. M. COHEN, U. S. Comm’r. 


United States Circuit Court, Western District of La. 
Mrs. Mary E. R. Boyp 
I No 1. 


vs. 
Ws. G. Wy ty et als. 
AvGust 2npD, 1882. 
To J. M. Kennedy, Esq., counsel for defendants in the above-entitled 
suit : 
You are hereby notified that on Friday, August 4th, 1882, at 10 
a. m., the complainant in above-entitled case, the said Mrs. Boyd, 
will take the testimony, de bene esse, of Julius Aroni, Henry L. Laz- 
arus, and Samuel Freidlander and E. D. Saunders before M. M. 
Cohen, United States commissioner, or before any other United 
States commissioner, in the office of Mott, Kelly and Saunders, No. 
27 Carondelet street, New Orleans, Louisiana. 
Very respectfully, 


(Signed) MOTT, KELLY axp SAUNDERS, 
Att’'ys for Complainant. 
$19 Ustrep States oF AMERICA. 
City oF New ORLEANS, : 
Fifth Circuit and Eastern District of Louisiana, pe: 


I, M. M. Cohen, a commissioner duly appointed on the 19th April, 
1842, by the circuit court of the United States for the fifth circuit 
and eastern district of Louisiana under and by virtue of the acts of 
Congress entitled “An act for the more convenient taking of affida- 
vits and bail in civil causes depending in the courts of the United 
States,” passed February 20th, 1812, and the act of Congress entitled 
“An act in addition to an act entitled ‘An act for the more conven- 
ient taking of affidavits and bail in civil causes depending in the 
courts of the United States,’” passed March Ist, 1817, and the act 
entitled “An act to establish the Judicial courts of the United States,” 


_—— _ 
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passed September 24th, 1789, do hereby certify that the reason for 
taking the foregoing ation is, and the fact is, that the witnesses 
live ir. New Orleans, te of Louisiana, more than one hundred 
miles from Monroe, State of Louisiana, the place of trial of the cause 
for and in which said deposition- ts taken and is necessary. 
dctontiant: or aifvente partion, ogee or sttereug. te bt pores at ten 

t- or adverse ies, agent or attorney, to be present at 
See and to put interrogatories, if he or they 

may think fit, and that notification of the time and place of 
820 taking the said depositions was made out and served on said 

defense or adverse party. 
_ I further certify that on this fourth day of August, A. D. 1882, I 
was attended by the witnesses, who are of sound mind and lawful 
age, and the witnesses were by me carefully examined and cautioned 
and sworn to testify the whole truth, and the depositions were by me 
reduced to writing in the of the witnesses, except that J. B. 
Beattie reduced his testimony to writing in my presence, and after 
carefully reading the same to the witnesses has subscribed the same 
in my presence. I have retained the said depositions in my posses- 
sion for the purpose of sealing up, directing, and forwarding the 
— with my own hand to the court for which the same were 

en. 

I further certify that I am not of counsel or attorney to either of 
the parties in said deposition and caption named or in any way in- 
terested in the event of the said civil cause named in the caption. 

In testimony whereof I have hereunto set my hand and seal. 

[sea] (Signed) M. M. COHEN, 
O. S. Commissioner, Circuit and District 
Court United States for the Fifth Circuit 
and Eastern District of Louisiana. 


Commissioner's fee, $20.00, paid by complainant. 
(Signed) M. M. COHEN, U. S. Comm’r. 


821 Es Brief. 
Circuit Court of the United States for the District of Louisiana. 


Wititiaw Gay 
{No 6612. 


VETSUS 
Ottver T. Moreax, Executor, e al. 


Wm. Gay, of Louisville, Ky.,an acknowledged creditor for $33,250 
and interest, sues to set aside the sale of the succession property of 
Oliver J. Morgan, deceased, which was made on the 19th January, 
1869, on the grounds of fraud and collusion and other causes set up 
in the bill, and to subject the property to the payment of his debt 
and to obtain the relesf sonal Sv. 

The material facts are: Oliver J. Morgan died in the parish of 
Carroll, where he resided and where all his property was in the year 
1860, leaving a will in which he inted his executor, Ok:ver T. 
Morgan (his nephew, and also the husband of his daughter, Julia 
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Morgan). This will was admitted to probate and the testamentary 
executor confirmed and qualified on the 15th October, 1860. An in- 
ventory was made about the same time, and the succession, consist- 
ing of movables and immovables, was appraised as follows: : 


822 15,711 acres of land, appraised at____._...... $947,153 80 
Slaves, appraised at _------ -...-------___-- 196,961 00 
Movables, appraised at ---- -._- ------------ 38,200 00 
Pe ciicinasnss cca cea cien apicinieanenicania iain aeeaai deamon $1,182,314 80 


The heirs-at-law were his daughter, Mrs. Julia Morgan, wife of 
Oliver T. Morgan, and his great-grandson, the minor, Oliver Kel- 
lam, whose father was son of Ann Morgan, the daughter of Oliver 
J. Morgan. 

In the will Oliver J. Morgan bequeathed to his daughter Julia 
three-fourths of his entire estate, the intention being to reduce the 
inheritance of the minor, Oliver Kellam, to one-fourth of his estate. 
There were also a few special legacies. 

Prior to the death of Oliver J. Morgan, his wife, Mrs. Narcissa 
Morgan, died intestate, leaving as her estate her half interest in 
the community which had existed between her and her husband, 
Oliver J. Morgan. 

In November, 1857, Oliver J. Morgan brought in the proper court 
in the parish of Carroll (then the 10th district court) suit, styled 
Oliver J. Morgan rs. Julia Morgan edal., No. 2959, for the purpose of 
effecting a partition of the said community property, in which Mrs. 
Julia Morgan and the minor, Oliver Kellam, were interested, equally, 
being the sole heirs of Mrs. Narcissa Deeson, deceased, wife of Oliver 

J. Morgan. To this suit Mrs. Julia Morgan, authorized by her 
$23 husband, appeared and answered ; also Malinda M. Kellam, 
the mother and natural tutrix of the minor, Oliver Kellam, 
appeared and answered. The court ordered the partition. The 
slaves were divided in kind, and the court ordered the land to be 
sold for cash, provided it brought the apprais-ment; otherwise the 
sale to be on one and two years credit. At the sale on 18th Jan- 
uary, 1858, the property was adjudicated to Oliver J. Morgan for 
cash, he bidding the appraised value. One-half of the price of ad- 
judication he retained, being half owner; of the other half the 
share coming to Mrs. Julia Morgan, to wit, $67,495.70, was (as stated 
in the sheriff’s return) left in the hands of Oliver J. Morgan by re- 
quest of Mrs. Julia Morgan, and the like amount, viz, $67,495.70, 
coming to the minor, Oliver Kellam, was also left in the hands of 
the adjudicatee, Oliver J. Morgan (as stated in the sheriff’s return), 
to be paid to Mrs. Melinda M. Kellum, natural tutrix of said minor, 
Oliver Kellam, when demanded by her; all of which facts will fully 
r by reference to a certified copy of the said partition suit and 
judgment, No. 2959, filed in this case. 

In passing at this time we will merely remark there was no mort- 
gage given by Oliver J. Morgan, nor did any legal or tacit mortgage 
= — the price of adjudication, the partition sale being 
a 
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824 The mortgage certificate filed in this case shows there was 
no mortgage recorded against Oliver J. Morgan to secure the 


meres ing that the same was not paid in the a 
ifetame of Oliver J. Morgan; nor is there a vendor's Litre — 
cause registry is necessary to establish and preserve the privilegeof 
the vendor of immovable property in Louisiana. See revised code, = - = 


article 3373 ef seq. 

. Subsequent to the said partition sale John A. Buckner married 
Widow Malinda M. Kellam and became co-tutor of the said minor, 
“a — 863—this Oliver Kellam, died 

i yi is minor, Oliver , died, 

and his passed to his mother, Mrs. Malinda M. Buckner, 
who also died a short time thereafter. | 

John A. Buckner, natural tutor of his daughter, Mellie, issue of 
a ne agra Nar ee 
ights prope property formerly vested in said minor, 
Olives: Kaltes ” 

Mrs. Julia Morgan died subsequent to the death of her father, 
Oliver J. Morgan. -Her surviving heirs are Mrs. Matt. F. Johnson, 


wife of the executor, and Mrs. Johnson. Oliver T. 
Morgan, the husband of Mrs. Julia Morgan, died since this litiga- 
tion has been pending : 


The estate of Oliver J. M consisted of five ta- 
825 tions, together with slaves movables, viz, “ Wilton,” 
“Albion,” “ Melbourne,” “ M ” and “ Westland ” plan- 
tations, embracing 15,711 acres. is property came into pos- 
session of Oliver T. Morgan, executor, and has always been treated 
by him as his heir’s—as the property of Oliver J. Morgan. It has 
yeilded a large revenue, for which executor has given no ac- 
count. 
- In 1860 John A. Backner testifies that Wilton prodaced five 
hundred bales of cotton, Albion seven hundred — Sa 
about six hundred bales, Melbourne produced seven hundred 


shown. 


In 1866 John A. Buckner rented Melbourne to H. B. Tib- 
826  betts at ten dollars per acre,and Matt. F. Johnson, whose 
wife is one of the heirs, also rented to the same party, for the 
same price, Wilton and Albion plantations. Buckner, in his testi- 
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mony, admits he received in cash from Tibbetts $3,000 on this con- 
tract for rent of Melbourne. 

In 1867 Buckner cultivated Melbourne and Matt. F. Johnson 

lanted on Wilton and Albion plantations in ip with Sam’l 

Chambliss. In 1868 they leased or cultivated these same planta- 
tions. 

The witnesses show that three plantations could readily have been 
rented at ten dollars per acre, and a large number of acres thereof 
was rented at about that price in 1866, 1867, and 1868. John A. 
Buckner testifies * that there has been no final division between the 
heirs; the heirs of Julia Morgan have held ion of the land 
they had before the war, and witness has held possession of the land 
he had before the war. Witness does not hold the property in com- 
mon. There is only a temporary division. Witness has held pos- 
session of Melbourne ever since the war, and the heirs of Julia 
Morgan have held ion of Wilton and Albion—except the heirs 
have recognized Oliver T. Morgan as executor; but he did not re- 
quire of them any account of the rents and revenues.” See testimony 
of Buckner, page 73 of the testimony taken by Special Commissioner 

S. D. Oliver. | 
827 Henry Goodrich testifies that he was employed to manage 

Wilton and Albion in December, 1868, by Matt. F. Johnson, 
as agent for Oliver T. Morgan, executor, and he continued the man- 
agement of those plantations for four years. This witness testifies 
that in 1869 Wilton and Albion produced eight hundred bales of 
cotton ; in 1870 they yeilded seven hundred bales, and about the 
same number in 1871, and also in 1872, making 2,900 bales in four 
years, one-fourth of which was received for rent; and that the price 
of cotton for the four years mentioned a about sixty dollars 
per bale net. See testimony taken before ial Commissioner S. 
D. Oliver, page 119. It thus appears that Wilton and Albion pro- 
duced a net revenue of $43,000 during the years 1869, 1870, 1871, and 
1872: what Melbourne produced during those vears is not shown. 

C. M. Tilford, who succeeded Henry Goodrich as manager for the 
same parties and continued four years in charge of said tations, 
testifies that “the annual rental of said plantations (including Mel- 
bourne) since the year 1873 has been about fifteen thousand dollars 
net down to the present time.” See testimony taken before Special 
Commissioner S. D. Oliver, page 56. 

It thus appears that the net rental of Wilton, Albion, and Mel- 

bourne plantations from the first of January, 1873, to the first 
S28 of January, 1878, at $15,000 per annum, amounted to $75,000. 
It appears from a copy of the record in suit styled Oliver 
T. Morgan, executor of the estate of Oliver J. Morgan, rs. The United 
States, No. 3420 of the docket of the Court of Claims (filed in this case), 
that judgment was rendered for $21,870.68, and it appears from a 
certified copy of the United States Treasurer’s check, dated Septem- 
ber 10th, 1874 (filed in this cause), that Matt. F. Johnson, executor 
of Oliver J. Morgan, received said $21,870.08 for the proceeds of cot- 
ton captured by the United States forces during the war and taken 
from = plantation, for which sum said executor has also failed to 
accoun 
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We have shown that the executor has received and not accounted 
for— 


1st. The proceeds of 2,500 bales of the crop of 1860, 


valued at ---. $90,000 00 

2nd. He received from Court of Claims for proceeds of 
cotton ...-.- ee 
3rd. Backner acknowledges receiving rents of H. B. | 
Ra in 1866 ==: a lg SEE 3,000 00 

4th. revenues ne while Goodrich managed, 
as proved by him ---- -_-- __.. 43500 00 

829 ith. The net rental since Ist January, 1873, as 
testified to by Manager C. M. Tilford 75,000 00 
a A -_-. $232,870 68 


Thus the total revenues proved to have been actually received by 
the executor and heirs of Oliver J. Morgan amounted to $232,870.68. 
This does not include the revenues of Wilton, Albion, and Meli- 
bourne in 1866, 1867, and 1868 (except for the three thousand dol- 
lars received by Buckner from H. B. Tibbits in 1866), during which 
tod the proof shows that said plantations were leased at ten dol- 
per acre per annum or cultivated by the heirs themselves; nor 
does this estimate of revenues embrace- the rents of Melbourne in 
1869, 1870, 1871, and 1872, as shown by the testimony of Goodrich. 
Besides the amount of revenues there is $38,200, the inventoried 
value of personal property received by the executor and not ac- 
counted for. 
Pw ——— that a Oliver J. —_ 
ve appropriated revenues personal 
estate amounting in all to about $300,000, for which they bave not 
accounted ; nor have they paid the debts of the deceased. Now the 
1 leaggen auaangel tolaayalldheneygunseent geneity 
. Morgan ma to revenues y 
as well as the estate and deead dehandheneeteatabuneneae 
ant’s claim of $33,250 and interest, which was acknowledged by the 
sae 1866 and ranked by the judge as a valid claim against 
estate ? 
830 The question is answered in the charges laid in the 
bill of complainant, viz: There was a fraudulent combi- 
nation bejween Oliver T. Morgan, executor, who was the hus- 
band of Julia Morgan, and John A. Backner and Ferdinand M. 
Goodrich, the attorneys of Oliver T. Morgan, executor, and Sparrow 
and Montgomery, the attorneys of John A. Buckner and also the 
attorneys of complainant; that these parties confederated to make, 
through the form of a succession sale, a simulated and fraudulent 
transfer of all the valuable property of the estate to themselves, ex- 
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no authority to make said purchase, and the same has not been rati- 
fied and accepted by the creditors, and then they procure the dis- 
wen tea ier t his accounting for the revenues and per- 
property. 
Ist That Sparrow and M law fi plo 
Ist. t w ontgomery, a law firm, were em 
to represent complainant. The cesslehof Ghanved tu the hte, 
dated 16th of F » 1866, filed in evidence, shows the fact. 
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Exhibit B. On the 19th of April, 1866, Sparrow wrote 
Gay, viz: All your notes against the estate of Oliver 
handed me in New Orleans, have been acknowledged by 
tor and ordered to be paid by our district judge. 
831 quire Henry Goodrich, a perty to said instruments, 
knowledge them; “ and, if so, and if he declines, what 
shall I take?” See Exhibit C, filed 10th of April, 1878. 
Sparrow’s letter to William Gay, dated August 22nd, 1866, we 
the following extract, viz: .“ I want, if _— either by leasing 
selling, or cultivating, some of Judge Morgan’s fine lands, to pay a 
dividend to the creditors next winter.” See Exhibit D, filed April 


ae 
+i 


Hi 


10th, 1878. 
2nd. The proof shows there was a motive for this fraudulent com- 
bination to despoil complainant and other creditors. w and 


Montgomery, although not the attorneys of record of the executor, 
set up a claim of ten thousand dollars for professional services 
against the estate, and assigned the same to F. M. Goodrich, who 
was the attorney of record, and with this claim, as stated in the 
pretended account filed, said Goodrich bought in the Morganna 
plantation at the pretended succession sale of January 19th, 1869. 
Sparrow and Montgomery never appeared on record as the attor- 
neys of said executor until after the pretended sale of January 19th, 
1869, when they presented the account and asked for the di 
of the executor and the homologation of the pretended sales, includ- 
ing that of Morganna, for which their fee had been used in payment 
of _ — price. 
course, this was a strong pecuniary motive operating u r- 
row and Montgomery. F. M. rich was thee advudicetce 
832 and took the paper title of Morganna plantation. But W. A. 
Johnson, who was afterwards the commercial partner of said 
F. M. Goodrich, has testified in this case in regard to this Morganna 
plantation, and he informs us (in his testimony taken before Special 
Commissioner Woolfiey, and on file in this case) that subsequent to 
this pretended purchase of Morganna plantation from the executor 
of Oliver J. Morgan, J. W. Montgomery became indebted to said 
commercial firm of Goodrich and Johnson, and that he settled in 
part his large debt of some ten or twenty thousand — by turni 
over to said F. M. Goodrich his interest or his joint in with 
Goodrich in said Morganna plantation, which already stood in Good- 
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rich’s name, and that subsequently said firm of Goodrich and John- - 
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executor, ‘and John A. Buckner to 

to themselves or families the aforesai large 
833 sonal p Soest nan mee —any 
bion, and M bourne, em 
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John A. Backner doubtless felt a pecuniary interest and favored 
the plan to get for himself a part of these valuable lands, viz, Mel- 
bourne plantation, and be rid of creditors of the estate. 

How did these confederates lay their plan or find a convenient 
method to get rid of the creditors and absorb the most valuable part 
of the estate? They put their heads and concluded to divide 

among themselves the most valuable Se — 
to War. Gay and the other creditors. 
ganna plantation astheirshareof the spoi als ; Fav nave Wilton Albion, 
and Melbourne to Oliver T. Morgan's § s family and to John A. Buck- 

ner, and they “ ” to Gay and the cther creditors 
834 (as the witness,J. M. Montgomery, calls it) the Westland tract 

of 5,040 acres of overflowed and wild lands, proved to be worth 
only the nominal price of $1.25 per acre. 

The division eS ae 
title in these rough the form merely of succession 
then get the and the executor discharged without 
rendering mr eaten the e large amount of rents and revenues 
and by the executor and 
the heirs. Knowing the 
untenable position 
Mest of tele ton, ng ae ca ce renner by 


‘caine active measures were aiecen order ached was ob- 
tained on the joint petition of John A. Buckner and Oliver T. Mor- 
een BU Gastaichs On the bn heen attorneys, Sparrow and 

ontgomery and F. M. Goodrich, on the 14th December, 1868.._. 
wel — , thirty-six days after the petition was 
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filed, the succession sales occurred. F. M. Goodrich became the ad- 
judicatee of Morganna, 1,500 acres; John A. Buckner (for the heirs, 
as he testifies) became the adjudicatee of Wilton, Albion, and Mel- 
bourne, 9,171 acres, and J. W. Montgomery, agent for cred- 
835 _itors, as he pretended, became the adjudicatee of the Westlan 
tract, 5,040 acres, wild and abandoned lands. 

The price of adjudication of each of these pretended sales, as ac- 
knowledged in the deeds made out by the executor, was three dollars 
per acre, as if each tract possessed the same value, whilst the proof 
shows the value of the property (according to the testimony of Henry 
Goodrich, who was the manager of Wilton and Albion at one time) 
varied from $75.00 per acre to $1.25 per acre. That — was a vast 
difference in the value of the different plantations all the witnesses 
agree; for example, there was a residence on Wilton that cost $20,000, 
and the open lands of Wilton, Albion, and Melbourne were renting 
at $10.00 per acre, while the Westland tract of 5,040 acres was wild, 
overflowed lands, proved by all the witnesses to be worth only the 
nominal price of $1.25 per acre. 

J. W. Montgomery testifies himself that these Westland lands were 
not worth over $1.25 per acre, and without authority he bought them 
in at $3 per acre for Wm. Gay and other creditors. 

Henry Goodrich, the nephew of the late Oliver J. Morgan, has 
known the Wilton, Albion, and Melbourne lands or plantations since 
1838. He lived on Wilton, and was the agent of Oliver J. Morgan 

from 1838 till 1843; has lived in the immediate neighborhood 
S36 ever since; was on the most intimate terms with Oliver J. 

Morgan, and a witness to his will. He testifies that Wilton, 
Albion, and Melbourne plantations were worth $75 per acre at the 
time of the sale. 

This witness was employed as manager of Wilton & Albion 

lantations in December, 1868, by Matt. F. Johnson, agent for Oliver 

. Morgan, executor, and continued to manage them for four years 
thereafter in behalf of the same party, notwithstanding the pre- 
tended adjudication and sale to John A. Buckner on the 19th Janu- 
ary, 1869. This witness says Buckner never asserted title or claimed 
the ownership of Wilton and Albion plantations, although residing 
on Melbourne, an adjoining place; that no change of possession re- 
sulted from the adjudication to Buckner. 

This witness, a relative and trusted friend of the Morgan family, 
was bound to say, when pressed on the examination, that these 
plantations were worth $75 per acre, basing his judgment upon his 
thorough knowledge of them and from the large revenues they 
yielded annually. 

C. M. Tilford, who succeeded Henry Goodrich as manager of these 
plantations in behalf of the same party and managed them for four 
years, swears that the net rental of Wilton, Albion, and Melbourne 
was $15,000 annually. 

N. D. Ingraham, who was for many years the overseer of Oliver 

J. Morgan on Wilton plantation and was one of the appraisers 
837 at the taking of the inventurv in 1860, swears the value of 
these lands since the war is $35 per acre. He is cor-oborated 
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by S. T. Le May, who also was a manager for theMorgan estate be- 
| ais , be 
Hedrick, the assessor of taxes in 1866 and in 1867; deputy 


‘collector in 1868 and 1869, and who resides on a 
aon, swears these lands are worth $50 


being wild and overflowed lands, lecated eight miles bee the 
river. 

Here we desire to call the attention of the court to an abstract 
from the assessment roll of 1868, certified to by the auditor of this . 
State and filed in evidence, showing that Wilton ion was 
assessed in 1868 at the value of fifty thousand dollars and 
Albion at forty-six thousand dollars, and Melbourne (assessed in the 
name of the Kellam estate) at forty thousand dollars. 

John A. Buckner himself gave the following answer to this ques- 
tion propounded by his own, J. W. Montgomery, viz: “ What would 
you have taken for the whole property if it had belonged to you, in 

cash? Witness states there were 6,000 acres of the 9,000 
838 acres which he purchased in tar the woods, and he would have 

been willing to have taken twenty dollars per acre for the 
cleared land and about one dollar per acre for the woodland.” 
See page 110 of the testimony taken before special commissioner. 

Here, then, Backner admits that the three thousand acres of 
cleared lands adjudicated to him (im pursuance of this fraudulent 
combination or collusion with the executor) at three dollars per 
acre were actually worth twenty dollars per acre—in other words, 
a = acquired these lands far below their value as estimated by 

imeself. 

After reading the testimony of the witnesses, Henry Goodrich, 
Thomas B. Rhodes, C. M. Tilford, J. W. Ervine, N. D. Ingraham, 8. 
T. Lemay, C. A. Hedrick, Jas. A. Milliken, E. M. Devine, and con- 
sidering the abstract from the assessment roll of 1868, and also the 
admissions of Buckner himself, we think the court cannot fail to 
come to the conclusion that the price of $3 per acre for Wilton, Al- 
bion, and Melbourne plantations, adjudicated to John A. Buckner 
on 19th January, 1869, was wholly inadequate to sustain a fair sale 
of probably the most valuable plantation lands in Louisiana, and 
that it occurred from the combination of Oliver T. Morgan, executor, 
John A. Buckner, F. M. Goodrich, and Sparrow and Montgomery 

to despoil the creditors and to divide out among themeelves. 
839 How is it possible for lands renting at ten rs per acre 

and yielding a net rental of $15,000 annually to be sold at 
the trifling price of three dollars per acre by this executor to John 
A. Buckner in behalf of the heirs (including the family of the ex- 
ecutor) and the court escape the conviction that it resulted from a 
fraudulent combination by the parties and attorneys — up the 
sale, and that a great moral wrong has been commi upon the 
creditors of the estate? 
Why did these parties join hands to procure the sale and to obtain 
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the discharge of the delinquent executor, Oliver T. Morgan, without 
requiring him to file a tableau of debts and to account for the per- 
sonal and large revenues of the estate, and why was not a meeting 
of the creditors called, if this wealthy succession had suddenly be- 
come insolvent ? 

These questions have not been answered by the defendants, 
although most of them have given evidence, and they all have had 
a fair opportunity to explain the matter. 

The truth is the revenues of the succession received by Oliver T. 
Morgan and his heirs were more than sufficient to pay the creditors of 
the deceased, but as the family of the executor and the family of 

Buckner had for eight years enjoyed the large revenues of 
840 this wealthy estate, in December, 1868, it doubtless occurred 

to them that with the aid of skillful attorneys the heirs of 
Oliver J. Morgan might not only be relieved from giving up these 
revenues, but might acquire a title to Wilton, Albion, and Melbourne 
plantations, 9,171 acres, and continue in the enjoyment of the $15,000 
net rental accruing from said plantations annually. 

To accomplish this they could well afford to give Morganna plan- 
oe a fee to the attorneys employed to obtain so satisfactory a 
a resuit. 

In order to show that there was a fraudulent combination to se- 
cure the title to Wilton, Albion, and Melbourne plantations to the 
family of the executor (or rather the family of his deceased wife, 
Julia Morgan) and to John A. Buckner, and to show beyond doubt 
that the mere form of a succession sale was resorted to by Oliver T. 
Morgan, executor, and John A. Buckner and their attorneys to ob- 
tam these valuable plantations, we specially call the attention of the 
court to the testimony of John A. Buckner, taken by Special Com- 
missioner S. D. Oliver and on file in this case. 

— pages 72 and 73 of that testimony John A. Buckner testifies as 
WS: 

“ Witness says his understanding was at the time of the sale, in 

January, 1869, when he bought the property for the heirs, 

S41 =—that that they were to receive their proportion of the land 

rchased in witness’ name; he was to retain his propor- 

tion. They (meaning the heirs of Julia Morgan) were to take 

three-fourths of the land and witness one-fourth, and this under- 

standing was had as io the exact amount in the division after the 

sale. was ho conversation or 
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war. Witness: does not hold the property in 
only a temporary divison. Witness has : 
bourne ever since the war, and the heirs have 


is now “only a temporary division.” The court will bear in mind 
the writ of sale required the executor to sell for cash ; 
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If the adjudication of Wilton, Albion, and Melbourne, 9,171 
to John A. Buckner was a bona fide and honest transaction, 
was not Wilton and Albion (three-fourths of the thing 


L 


the conveyance or donation infer vires to Julia by Oliver 
- before his death, “and that all his actions in the matter 
have been based on the will of Oliver J. Morgan.” 
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As to this mortgage claim referred to by Buckner, under which he 
says he bought in these three plantations of Wilton, Albion, 
844 and Melbourne, and let the heirs of Julia Morgan keep Wil- 
ton and Melbourne out of his respect for the will of Oliver J. 
Morgan, we will remark that this witness has fallen into a grave 
error. As a matter of fact, in January, 1869, there was no mort- 
gage bearing on the property in favor of John A. Buckner, or the 
minor, Oliver Kellam, to whose rights and property as tutor — had 
succeeded. 

The mortgage certificate from the recorder of the parish of East 
Carroll, formerly the parish of Carroll, shows that the estate of 
Oliver J. Morgan was only encumbered with one mortgage, and 
that was a conventional mortgage recorded in Mortgage Book “ F,,” 
folios 150 and 151, in favor of Francis Haney, and it affected only 
two sections of land, viz., sections 20 and 29, township 20, range 12 
east, containing 1,280 acres, and the recorder in his mortgage certifi- 
cate says: “I do further certify that there is not and has not been 
recorded in this office any other mortgage, legal, conventional, or 
judicial, against the said Oliver J. Morgan or his succession.” This 
mortgage certificate was dated on the 30th of April, 1878, and is 
filed in this case. We assert, without the fear of contradiction, that 
this mortgage claim set up by Buckner and so often referred to in 
the deposition of his counsel, J. W. Montgomery, as well as in the 

answers filed by the defendants to this bill, is all a myth. 
S45 There never was a mortgage of the kind affecting the prop- 
erty of Oliver J. Morgan. A certified copy of the partition 
suit in the proceeding styled Oliver J. Morgan vs. Julia Morgan 4 al.. 
No. 2959 of the district court of the parish of Carroll, we have filed 
in evidence. It shows that the community property acquired by 
Oliver J. Morgan during the life of his wife, Mrs. Narcissa Deeson, 
was divided in said partition proceedings ; that Mrs. Julia Morgan 
and the minor, Oliver Kellam, were equally interested as heirs-at-law 
of the said wife of Oliver J. Morgan; that the slaves were divided 
in kind ; that Wilton, Albion, and other lands belonging to the said 
community were sold by order of the court to effect the partition, 
at which the said lands were all adjudicated to Oliver J. * see at 
their appraised value, the terms being cash. Of the price of adju- 
dication $67,495.70 was due to Mrs. Julia Morgan, and by her direc- 
tions (as the sheriff states in his return) this sum was left in the 
hands of her father, Oliver J. Morgan; a like sum of $67,495.70 was 
also due to the minor, Oliver Kellam, and the sheriff’s return states 
that he left this sum in the hands of the adjudicatee, Oliver J. Mor- 
gan, to be paid to Mrs. Malinda M. Kellam, natural tutrix, when 
demanded by her. For all we know it may have been collected 
long ago. 
846 Now, whether the minor's share of the proceeds of this cash 
sale were ever received or not by his natural tutrix, Mrs. 
Malinda M. Kellam, who afterwards married John A. Buckner, is a 
matter of no importance, so far as this litigation is concerned. One 
thing is certain, tne circumstance that this sum was not drawn out 
by the natural tutrix did not create a mortgage against Oliver J. 
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Morgan. He was merely a depository of the fands left by the sheriff, 
viz., $67,495.70, to be when demanded by Mrs: Malinda M. Kel- 
lam, natural tatrix. is was on the day of the sale, viz, 18th Jan- 


uary, 1858. As Oliver J. was not the tutor of the minor, 
Oliver Kellam, there was no mortgage. re ion sale 
being a cash sale, there was, of course, no conventi to 


secure the share of the price of adjudication due to the heirs of Mrs. 
Narcissa Deeson, wife of Oliver J. Morgan. 

There was no vendor's privilege, because there was no — of a credit 
sale, and by the law of Louisiana to create and preserve the privi- 
lege of the vendor of land there must be registry of the deed in the 
mortgage book of the parish where the land is situated. 

It is therefore manifest that John A. Buckner and his attornéys, 
Sparrow & Montgomery, who have said so much in their testimony 
and in their answers to complainant’s bill in regard to this mort- 

gage claim of John A. Buckner, tutor (resulting from the 
817 sale of the community property in the ition suit styled 

Oliver J. Morgan vs. Julia Morgan 4 al., No. 2959), have made 
a grave error on a question of fact; and upon this they seem to base 
the whole defense in this case. 

The main defence set up in the answer of John A. Buckrer is that 
he, as tutor of his daughter, had a vendor's privilege on the lands of 
the estate of Oliver J. oe for about $100,000, including inter- 
est, arising from the adjudication to said Oliver J. Morgan of his 
wife’s interest in the community property at her death ; and in sup- 
port of this he refers to the mortuary proceedings of the succession of 
Oliver J. Morgan and to suit No. 2959, filed in the district court of 
the parish of Carroll on December 2, 1857, by Oliver J. Morgan vs. 
Julia Morgan 4 al. ; also that three-fourths of the Morgan lands be- 
longed to Mrs. Julia Morgan under the deed of sale and donation 
from Oliver J. Morgan, recorded in the parish of Carroll on 15th of 
March, 1858, in Notarial Book “J,” folios 210 to 213, and that the 
said privilege and mortgage claim of Juhn R. Buckner was sufficient 
to absorb the estate; consequently the creditors were not injured by 
the adjudication to him on the 19th of a 1869. 

The mortuary papers of the succession of Oliver J. Morgan and 
the partition No. 2959, styled Oliver J. Morgan vs. Julia Morgan e 

al, will be searched in vain to find evidence in support of 
S48 this pretended claim set up by se up by John A. Buckner. 

They show nothing of the kind. Oliver J. Murgan gave no 
such mortgage upon his lands, nor was there a vendor's privilege 
recorded to secure the $67,495.70, the share of the minor, Oliver Kel- 
lam, in the price of adjudication to Oliver J. Morgan at the partition 
sale of the 18th of January, 1858. 

The court will bear in mind that as no tableau or statement of 
debts had been filed by the executor there was no legal evidence 
that there were any debts, and especially the pretended mortgage 
claim set up by John A. Buckner, tutor; there was no legal evi- 
dence to authorize the court to order the sale. : 

The order of sale was a consent decree, the result of an improper 
combination, as we charge; and a legal fraud was practiced on the 
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court and on the creditors when Buckner and the executor joined 
in the petition, one alleging theclaim and the other acknowledging 
it, and both praving for the sale of succession property to pay it 
when there was no such mortgage claim. 

As to the defence su in the answer of John A. Buckner 
that three-fourths of these lands belonged to the succession of Julia 
Morgan, we will remark it is no defence for Buckner to make, who 

admits he paid no cash and obtained these three plantatiuns 
849 from the executor of Oliver J. Morgan. Wilton, Albion, and 

Melbourne plantations were inventoried and possessed by the 
succession of Oliver J. Morgan. Tie executor of this succession had 
no authority to surrender these lands or any part of thereof to the 
succession of Julia Morgan. She survived her father, and yet she 
made no objection to these lands being placed by her husband, Oli- 
ver T. Morgan, executor, on the inventory of the succession of Oliver 
J. Morgan. 

These lands were never inventoried as part of the succession of 
Julia Morgan, notwithstanding the pretended deed of donation and 
sale was recorded long before the death of Oliver J. Morgan. 

Wm. Gay, an acknowledged creditor of the succession of Oliver J. 
Morgan for $33,250 and interest, cannot be defeated in this pursuit 
to set aside these fraudulent and simulated sales and to subject the 
property to the payment of his claim by this defense, coming froin 

uckner, that three-fourths of said lands belong to the succession of 
Julia Morgan. 

John A. Buckner swears that he paid no cash at this cash sale ; 
he is not a creditor of the succession of Julia Morgan, and therefore 
has no interest to set up claims in behalf of that succession against 
the succession of Oliver J. Morgan, from whom he received the cor- 
poreal possession. 

And here we again call the attention of the court to the testimony 

of John A. Buckner, who swears: “The plantations referred to 
850 (meanmg Wilton, Albion, and Melbourne) were in the cor- 
real possession of Oliver J. Morgan up to the time of his 
death, and they were inventoried as part of the succession of Oliver 
J. Morgan, deceased, and witness has always considered said platita- 
tions as a part of the estate of Oliver J. Morgan.” | 
* * * * * * * 

“ Witness says he has never acquiesced or consented that the prop- 
erty should be treated as the property of the heirs of Julia Morgan. 

“ Witness says he bought in at the sale, under his mortgage, the 
three plantations, Wilton, Albion, and Melbourne, and that on 
account of the will of Judge Oliver J. Morgan he retained the Mel- 
bourne plantation, which he occupied before the war, and left the 
other heirs in — of Wilton and Albion plantations, which 
they occupied before the war.” Witness further stated he never 
recognized or ratified the title of Julia Morgan acquired from Oliver 

J. Morgan in his lifetime, “and that all his actions in the matter 
have been based on the will of Oliver J. Morgan.” See testimony 
of John A. Buckner, taken before S. D. Oliver, special commissioner, 
pages 106, 107, and 108. 
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- The pretended sale of three-fourths of these ions inventoried 
as the property of Oliver J. Morgan under and by order of the court 
in the succession of Julia Morgan was a mere farce, 
851 by Oliver T. Morgan, who was executor of his wi 
Morgan’s) estate, as well as executor of estate of Oliver J. 
Morgan, in order to confuse matters and cover up the fraud and 
simulation attending the sale of these plantations. : 
How could the executor of the estate of Oliver J. Morgan assume 
the contradictory and inconsistent positions involved -in the sale of 


the same property at the same time by two different successions? . 
His duty as a faithful administrator was to sell the propert 


interest of the succession of Oliver J. Morgan and apply 
ceeds honestly to the payment of creditors of that estate. 
~The executor could not be faithful to his trust and the att 
employed by him could not be true to their client, the succession of 
Oliver J. Morgan, after they had obtained an order of sale and ad- 
vertised the property in the interest of said estate, to turn around 
and provoke a sale at the same time in the interest of the succession 
of Julia Morgan. : 7 | 
Neither the executor nor John A. Buckner nor the attorneys, who, 
as we charge, are all parties to this fraudulent transaction, ought 
to be heard to plead their own immorality as a nd of defense ; 
they ought not to be heard to say these fraudulent and simulated 
sales should stand and they be benefitted, because the. suc- 
852 cession of Julia Morgan owned three-fourths of these planta- 
tions, and as such they were sold by the order of court in 
the interest of Julia Morgan’s succession on their own application, 
and then again turn around and in this pretended final account credit 
the estate of Oliver J. Morgan with the proceeds. Rather let fraudu- 
lent and simulated sales be set aside and the property be restored 
with rents and revenues to the estate, and then, if the succession of 
Julia Morgan has any title, let the question of the title of thess 
plantations be determined by the court in a suit contradictorily: 
with proper parties. ed 
Neither of these defendants have any interest in that controversy. 
Buckner paid no cash at the adjudication, and testifies he never rec- 
ognized or ratified the pretended title of Julia Morgan to three- 
fourths of these plantations. As before remarked, we say these sales 
by the succession of Julia Morgan were a mere farce— 3 
1st. Because Julia Morgan’s estate never held possession nor made 
an inventory of these plantations. 


in the 
aon 


£ 


2nd. There was no tableau or statement of debis, no legal evi-. 


dence that there were any debts, and therefore no cause for the sale. 
There was only six days’ advertisement. : 

3rd. No price was paid to the succession of Julia Morgan or by 
any of these adjudications, and no account was to 

853 that succession. The whole thing was a mere simulation. 
Beyond all that, if the matter were now open for discussion, 
we can show that the pretended deed and donation from Oliver J. 
Morgan to his daughter, Julia Morgan, recorded 15th March, 1858, 
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is wholly without effect as a muniment of title and utterly void, be- 
cause— 

Ist. Asa giving in payment it is void, because by our code this 
contract (unlike a sale in this respect) must necessarily be attended 
with delivery, and no property was delivered in discharge of this 
claim of $67,495.70, owing by Oliver J. Morgan to Julia Morgan. 

2nd. It is void asa sale for want of a price. Mrs. Julia Morgan 
paid nocash and promised to pay no sum whatever for the property, 
although there was a valuation mentioned. 

3rd. As a donation it was not attended with delivery, but by ex- 
press agreement the property was retained during the life of the 
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donor. In effect, this donation is in the nature of a will or testa- - 


mentary disposition of property in view of death. At any rate, a 

party cannot donate to his heirs his property to take effect after his 

death and thereby defeat his creditors ; otherwise as soon as a man 

acquired property he could passa formal act of donation to his heirs 
to take effect after his death, thereby put- it beyond the reach 

854. of his creditors. To sanction such a doctrine would be to 
encourage dishonesty by the court. 

But let us assume that John A. Buckner, tutor, held a mortgage 
claim resulting from the partition sale of the community property 
of the wife of Oliver J. Morgan to Oliver J. Morgan on 18th Jan- 
uary, 1858, for $67,495.70; still the adjudication of Wilton, Albion, 
and Melbourne to John A. Buckner at $3 per acre on 19th January, 
1869, cannot stand or be upheld as a valid sale, because the writ of 
sale and advertisement was for cash on the spot, and Buckner swears 
“he knows of no cash having been paid at the sale of 19th January, 
1869; he paid none.” 

Here the ingenuity of the counsel, J. W. Montgomery (also one of 
the defendants), came in and suggested that Buckner’s bid was on 
the strength of his preferred mortgage, and, by previous t 
with Oliver T. Morgan, Buckner’s bid was to considered as cash, 
and Buckner’s mortgage was to be considered as credited to the 
amount of his —, viz., $27.513, being $3 per acre on 9,171 acres; but 
here grave difficulties arose to make this happy suggestion appear 
reasonable and consistent; and besides, Buckner’s conscience would 
not let him give such testimony, although pressed and urged to 
do so on cross-examination by his own attorney, J. W. Mont- 

gomery. 
855 In support of this assertion we will copy two questions and 
answers propounded to John A. Buckner by J. W. Mont- 
gomery, attorney on cross-examination, viz : 

“ Was or not your bid on the property which you bought at the 
sale of the 19th January, 1869, received as a cash bid by the execu- 
tor and a credit allowed to you on your claim for the amount of 
said bid?” Witness answers “that he was not on speaking terms 
with the executor and left the business with his attorneys.” 

Cross-question. “ As you did not pay the cash, how was your bid 
settled ; 1f by you, how; orif by your attorneys, how did they report 
to you?” Witness answers that “ the whole settlement was made by 
my attorneys.” (See testimony of John A. Buckner, page 100.) He 
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oder h trol the said clai (cl Backner) 
under his con id mortgage claim ner) at 
the time of adjudication, for Buckner was.present and had entireand 
exclusive control of the same. Witness never did have control of it 
Seceeny poncien andl wituese diikaat, ip anp-ssnsipaeneeaeiiane 
necessary witness did not, by any rece 

ment of payment, or by word or act, do anythi at the time of ad- 
judication or subsequently to extinguish the sai claim to 
the extent aforesaid ; he says that he filed the account in court, 
where that same is set down as having been paid by Buckner; there 
was no written vouchers passed between him and the executor, that 
witness knows of.” 

Here, then, by the testimony of John A. Buckner and J. W. Mont- 
gomery themselves, it appears that there is no foundation whatever 
ee over the trouble that no price was 
paid) that the ,bid of John A. Buckner, viz, $27,513 was, by agree- 
ment with the executor, taken as cash, and his claim was 
extinguished to the amount of said bid, assuming that had 
a mortgage claim, and assuming that the executor had the right to 
alter the terms of sale which had been fixed by the court for cash, 

both of which propositions, however, we deny. 
857 The court will bear in mind that J. W. Mon made 
out the final account for the executor, Oliver J. Morgan, after 
a fraudulent and — sales, and peut _ the only — 
the mortuary papers w that Sparrow a ontgomery di 
said weer and in which account they set themselves down as 
referred creditors for professional services for $10,000, and with this 
. M. Goodrich as transferee pretends to buy in and settle for the 
Morganna plantation. © 

The court will also bear in mind in this account made out by 
Sparrow & Montgomery tlere is the following eniry as a debit 
against the estate made by the executor, viz: 

“ 1869, Jan 23. Tothis amount paid John A. Buckner, tutor, 
to his minor child. Mellie Buckner, on account of acknowledged and 

claimn descending to her from Mrs. Narcissa Deeson, wife 
of Oliver J. Morgan, $27,513.” 

And on the credit side of said executor’s account is the following 
entrv, viz: 

“ By this amount realized by the sale at public auction of 9,171 
a land to John A. Buckner, as per return on writ of sale, _ 

13.” 
The testimony of John A. Buckner and J. W. Montgomery them- 
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selves show that the above entries in the account of Oliver 
858 TT. Morgan, executor, are in fact untrue, for Buckner swears 

“he knows of no cash having been paid at the sale of 19th 
January, 1869; he paid none.” He also swears he made no agree- 
ment with the executor that his bid should be received as cash and 
a credit allowed therefor on his pretended mortgage claim ; “ that the 
whole settlement was made by my attorney,” meaning J. W. Mont- 
gomery; but Mon ery was called as a witness, and under oath 
he admitted the truth, viz <a oe _ by or! wees eee 
edgement of payment, or by word or act do anything at the time o 
adjudication or subsequently to extinguish the said mortgage claim 
to the extent aforesaid ; he says that he filed the account in court 
(meaning the executor’s account) where this sam (meaning $27,513) 
is set down as having been paid by Buckner; there was no written 
vouchers passed between him (meaning Buckner) and the executor, 
that witness knows of.” 

Here, then, we have undoubted evidence showing simulation and 
fraud, showing that three of the finest plantations in Louisiana— 
Wilton, Albion, and Melbourne—embracing in the te 9,171 
acres, and yielding an annual net revenue of $15,000, were adjudi- 
cated by the executor on 19th January, 1869, to John A. ner 

at the trifling price of $3 per acre, not one dollar of which 

859 was paid, either in cash or by allowing a credit on the mort- 
gage claim of John A. Buckner, tutor, assuming he had sach 

a mortgage claim and assuming that the executor had the authority 
to alter the terms of sale, ordered by the judge to be for cash ; be- 
sides this evidence shows the recitals in the deeds signed by the ex- 
ecutors (that each of the adjudicatees paid in cash the amount of his 
bid), and also the recitals in the final account of the executors, pre- 
pared by J. W. Montgomery, attorney, are untrue as a matter of fact. 
An executor who knowingly makes untrue recitals of payments in 
his account commits a grave fraud on the court and the creditors, 
and subjects and subjects all his official acts to the gravest suspicions. 
- And here we repeat our remark that the happy suggestion of 
Buckner’s attorney (that hy agreement with executor Buckner’s bid 
was to be received as cash and a credit allowed for the amount 
thereof on his pretended mortgage claim) would be attended with 
grave difficulty in order to appear reasonable and consistent. As- 
sume this theory to be true and that the price of adjudication of the 
9171 acres to Buckner was paid by theextinguishment of his sup- 
posed mortgage claim to the amount of $27,513, then why was not 
Wilton and Albion delivered to Buckner? Why did he not give 
the executor, as a voucher, a receipt acknowledging payment 

860 of $27,513 on said pretended mortgage claim? And why did 
he set up his answer that three-fourths of these lands belonged 

to the estate of Julia Morgan? If the recital in the executor’s ac- 
count be true, that the sale was an honest transaction and that Buck- 
ner’s mortgage claim was extinguished to the extent of $27,513, being 
the amountof the price of Wilton, Albion,and Melbourne plantations, 
why did not Buckner demand the possession of the said plantations? 
Why does Buckner swear he bought in his name the three planta- 
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Will the executor or the attorney who drafted that account, 
wherein the whole property is declared to have been sold and. the 
whole price to be accounted for, be heard to say that they 
there wrote and acted falselv ; that they deceived the court and: the 
2 creditors, and now, when detected and overwhelmed ins the 
861 fraud and simulation, o> prapeity beldaged-te Je the defense 
that three-fourths of the 
estate, and therefore they shou 


senthadeaad te _ Tare 
at it was a mere sith tion, gotten up appearances to 
cover up the of the estate in the other fraudulent and 


simulated adjudications. 
We call the attention of the court to the following questions and 


answers of J. W. Montgomery : 

Question by counsel for complainant : 

“ You have said that the Westland lands, 5,040 acres, were adju- 
dicated to you for creditors named in the final account of Oliver T. 
Morgan, executor, for $15,120; that no cash was paid, but that the 

ital or claims of the respective creditors were reduced by said 
bid and adjudicated to the amount of said bid, and to that ee 
extinguished. Now state whether or not, on your own 
responsibility and t instruction from-said creditors, you,-as a 
matter of fact, assumed to invest their capital or claims to the ag- 
seo Ey Son te amount of $15,120 in said lands, and whether or not, 
your receipt as attorney or otherwise, or by any act of 
yours, Ze, the capital of claims of the creditors aloressid have 

been extinguished to the amount aforesaid.” 

Witness answers that he did not assume to invest the capital or 
claims of the creditors referred to in the purchase of the 5,040 acres 
of land referred to; that he has given no receipt acknowledging 
the extinguishment in part of any of these claims of the creditors 
referred to, and he does not consider that his act and bid at the 
adjudication and previously, as well as subsequently, can be consid- 
ered to have reduced, exti ished, destroyed, or in any manner 
have impaired the rights and claims of the creditors mentioned be- 
yond any acceptance or ratification they might afterwards make. 

Witness’ name was used as the purchaser in the character of a 
mere depository cf title at the request of Oliver T. Morgan, execu- 
tor, and F. M. Goodrich. It was well known that none of the par- 
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ties to the sale, meaning Oliver T. Morgan, F. M. Goodrich, and 
witness, had authority to use the names of the creditors in the pur- 
chase of the property for them or in their name, but as Buckner 
had been cverced into allowing something to be saved for the cred- 
itors it was suggested that for convenience sake the name of some 

one should be used in the adjudication, and witness’ name 
863 was thus selected to hold title for the benefit of all the cred- 

itors who might avail themselves of the benefit secured in 
their favor, or rather by the bid. See testimony of J. W. Mont- 
gomery, taken before S. D. Oliver, special commissioner, pages 188 
and 189. 

This witness further states that he has no knowledge that any of 
the creditors ever accepted ‘this adjudication of Westland lands. 

It is manifest there was no sale of the Westland tract, because 
there was no “aggregatio mentium;” there was uo purchaser (for 
Montgomery had no authority to bid, as he admits), and there was 
no price paid and no delivery. 

Of course, no argument is necessary to show that this adjudication 
of the Westland lands was an absolute nullity for want of the neces- 
sary elements of a sale, and that the said lands still belong to the 
estate. 

In regard to the — Morganna plantation to F. M. Goodrich at $3 
per acre, it is stated in the account filed by the executor that he paid 
for it by the extinguishment (to the amount of his bid) of the pre- 
ferred claim of Sparrow & Montgomery for professional services for 
$10.00, which said claim had been assigned to said F. M. Goodrich. - 

Upon its face this transaction was a manifest fraud and simula- 

tion. 
S64 The court ordered a cash sale, and the executor had noau- 
thority to alter the terms of sale for the individual benefit of 
his legal adviser, F. M. Goodrich, and convey the property to him 
without receiving payment in cash for his bid. 

Where is the foundation of this large fee of $10,000 set up by 
Sparrow & Montgomery and with which Goodrich, as assignee, pre- 
tended to purchase the Morganna plantation ? 

The mortuary papers show that up to that time of the sale all the 
professional services for the estate of Oliver J. Morgan had been done 
by F. M. Goodrich, and they consisted only in opening the succes- 
sion, probating the will, and joining in the application for the sale 
petitioned for by Sparrow & Montgomery, as attorneys for John 
A. Buckner. No account had been filed and no tableau or state- 
ments of debts had been presented to the court by the executor. 

The only service, so far as the record shows, that Sparrow & Mont- 
gomery ever rendered for the executor was after the sale, when they 
sought to have the court confirm these fraudulent adjudications of 
the 19th January, 1869, and to discharge the executor without re- 
quiring him to account for the personal property and large revenues 

___ yielded by these plantations while under his administration. 
S65 This service was injurious to the estate and the creditors in- 

stead of beneficial, and it constitated no valid claim against 
the estate. The truth is, this claim had no foundation whatever, 
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and was used to conceal the real fact, disclosed by the testimony, to 
wit, that Morganna was acquired and held jointly by J. W. Mont- 
gomery and F- M. Goodrich, notwithstanding Goodrich appeared as 
the adjudicatee. It was doubtlessly given by the heirs as a reward 
for the service- of these attorneys in their scheme to despoil the 
estate and the creditors. 

Here we call the attention of the court to other important facts 
connected with these fraudulent adjudications of the 19th January, 
1869. The sales were not preceeded by a fair apprais-ment of the 
property as required by the law of this State, and in the joint peti- 
tion for the sale by John A. Buckner and Oliver T. Morgan, exec- 
utor, there was a fraudulent misstatement of facts. For example, 
these petitioners represented to the court “that said estate is pos- 
sessed of landed property, situated in this parish, which is not yeild- 
ing any revenues, and the only means of paying the debts is by 
means of the sale of the property thereof;” also one of the peti- 
tioners, John A. Buckner, stated that he was a large creditor, and 
the other, Oliver T. Morgan, assented to it and joined in the prayer 

for the sale to pay this debt, whereas the truth is the planta- 
866 tions of Wilton, Albion and Melbourne were renting at $10 

per acre; also that John A. Buckner, as a matter of fact, 
held no mortgage or preferred claim against the estate. __: 

The said petition praying for the sale and for a new inventory 
and es was filed on the 14th December, 1868. On the 
same day the inventory was filed in court without date, and with 
the signature of only one appraiser, W. D. Davis. It is proved by 
all the witnesses examined on the point that the signature of the 
other appraiser, M. Gingery, is not made to the inventory, for he 
could not write or sign his name except by making his mark; and 
it appears by this original inventory, now filed in this case, that M. 
Gingery’s is written in a bold and good hand. See the original in- 
ventory and the testimony of W.G. Wyly, taken by ial Commis- 
sioner Wolfley. See also the testimony of James S. Milliken, C. A. 
Hedrick, and J. W. Montgomery, taken before S. D. Oliver, special 
commissioner. 

Why was this indecent haste—this inventory and appraisement 
of five large plantations, 15,711 acres, made at Floyd, twenty miles 
from where the property was located, and returned without without 
date and filed in court on 14th December. 1868, the same day on 
which the petition for this inventory and sale was filed in court by 

Oliver T. Morgan and John A. Buckner ? 
867 We call the attention of the court particularly to the ap- 
prais-ment of all these plantations at the uniform price of 
$2.75 peracre, whereas the testimony of Henry Goodrich, the manager 
then in charge of these plantations,and other witnesses shows beyond 
doubt these lands varied in value from $75 per acre to $1.25 per acre. 
The total valuation of the five plantations, 15,711 acres, as set out 
in this pretended inventory, was $43,207.27. The same lands in 
October, 1860, were appraised at the taking of the inventory at that 
time at the aggregate value of $947,153.80. 
Here, then, this pretended second apprais-ment fixed the valua- 
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tion of the property over $900,000 less than the apprais-ment of 
October, 1860. Who were these appraisers who rushed in and made 
the apprais-ment on the very day the application was filed for an 
inventory at the court-house in Floyd, 20 miles from where these 
plantations were situated? They were notoriously ignorant, feeble- 
minded, and incompetent to make a just and fair valuation of this 
valuable property. Gingery was a carpenter and Davis was a brick- 
layer, and both resided at Floyd and were wholly unacquainted 
with these plantations. Davis himself was examined, and he ad- 
mitted he never saw these plantations, did not know where they 

were situated when he made the apprais-ment, and don’t know 
868 where they are located now. He did not know that Wilton, 

Albion, and Melbourne were renting at $10 per acre when he - 
appraised them at Flovd in December, 1868, at $2.75 per acre. He 
swears when he appraised them he acted on the statement of others, 
and believed these were overflowed and abandoned lands. (See testi- 
mony of W. D. Davis, taken before S. D. Oliver, special commissioner, 
page —.) As tothe capacity of Gingery and Davis to make this 
apprais-ment, we particularly call the attention of the court to the 
testimony of the witnesses C. A. Hedrick, James M. Milliken, N. D. 
Ingraham, S. T. Lemay, and other witnesses who were examined hy 
S. D. Oliver, special commissioner. } 

Ingraham says Gingery and Davis were feeble-minded and noto- 
riously incompetent to value property. He says Davis was generally 
known as “ fool Davis” in the neighborhood where he lived. Le- 
may says two more incompetent persons could not be found to make 
the apprais-ment. Hedrick and Milliken swear that the appraise- 
ment of lands like Wilton, Albion, and Melbourne at $2.75 per acre 
looks more like a farce than a serious valuation because the lands 
were vielding a rent of $10.00 per acre at the time; and they both 
testify that they were well acquainted with M. Gingery and W. D. 

Davis; “that these two persons were notoriously Incompetent 
S69 to fix a Just valuation on river lands,” and that competent 
men could have readily been found to appraise the property. 

It is manifest that no effort was made or desired by these parties— 
Oliver T. Morgan, John A. Buckner, and their attorneys—to get a fair 
apprais-ment or to make a fair sale of these valuable plantations, 
because they were doubtless anxious to get titles of this property to 
themselves, and they attempted to do so at a mere nominal sum at 
these fraudulent adjudications of the 19th January, 1869. 

We particularly call the attention of the court to the testimony of 
Thomas B. Rhodes, taken by Special Commissioner S. D. Oliver, pages 
32 to 40. He testified in substance that on 19th January, 1869, he 
started with John Lynch, who was prepared and desired to buy, to 
attend the sale, which was to take place that day at Wilton planta- 
tion ; that he and Lynch met J. W. Montgomery and Ferdinand M. 
Goodrich, attorneys, going to the sale; that Lynch inquired the 
terms and expressed a desire to buy one or more of the plantations 
in behalf of the wealthy firm of Lynch, Ruggles & Co., of which John 
Lynch was a member, but that he was discouraged and induced not 
to attend the sale by the statements and representations of Goodrich, 
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the attorney for the estate, who stated that the sale was a family 
870 = affair, and that if he, Lynch, bought he would only get a law- 
suit, or some such remarks. 

J. W. Montgomery himself in his testimony admits that there 
was such a conversation; but he says substantially that Goodrich 
told Lynch the object of the of the sale was to collect a large claim 
due the family (meaning John A. Buckner) from the estate. 

We ask the court to read carefully the testimony of Thomas B. 
Rhodes, because the truthfulness thereof, it seems to us, cannot be 
doubted when the court observes the anxiety of all these parties— 
F. M. Goodrich, J. W. Montgomery, Oliver T. Morgan, and John A. 
Buckner—to hurry through this sale and get for themselves the title 
to the valuable plantations. They selected a quiet place for the 
sale—the Wilson plantation—where few persons came or were likely 
to.come; and as these narties who got up the sale all wanted a part 
of the lands it is quite natural they should wish to receive the ad- 
judications at or near the convenient valuation fixed eee a 
tended apprais-ment of Gingery and Davis, and they wi to 
avoid any competition among bidders. It is quite natural that 
these attorneys, who were managing the sale in the interest of Oliver 
T. Morgan’s family and John A. Buckner, as well as for themselves, 
should not wish John Lynch to be at the sale as a bidder, and there- 

fore he was discouraged and persuaded off by F. M. Goodrich. 
871 By good management the sales occurred on the 19th Jan- 

uary, 1869, to the entire satisfaction of those who got them 
up, but to the ruin of the estate and creditors. Very few persons 
«ttended the sale, as was expected, from the place selected ; the ap- 
} raisw-cnt was suitable, as was to be expected from the appraisers 
who were selected and the time and place where it occurred, and, 
there deing no competition among bidders, Buckner and Oliver T. 
Morgan and their atiorneys had their own way about everything, 
and had adjudications of the property made on terms and in par- 
cels to suit their own wishes; so the executor and the attorney of 
the estate, in disregard of judiciary and professional obligations, 
cheerfully joined hands with Buckner and his attorneys; they worked 
up the sale; were all benefited in the distribution of the spoils. 

- But when they came to ask the court to homologate these fraudu- 
lent proceedings and to discharge the executor without accounting 
for $58,200 of personal rty and the large amount of revenues 
derived from this estate, Thomas O. Meaux and one or two other 
creditors filed oppositions, charged fraud, denied the existence of the 
pretended mortgage claim of John A. Buckner, and resisted the de- 

mand on various grounds. 
872 Did the defendants meet these charges? No. They dared 

not do so. They settled with the opponents, whose claims 
were not large, because they feared togototrial. To pacify Thomas 
O. Meaux and to get him to withdraw his opposition so that the ac- 
count could be homologated, John A. Buckner bought up his claim 
by conveying to him part of the Melbourne tract at about $100 per 
acre. (See certified copy of the deed to Meaux, filed in evidence, and 
see testimony of E. J. Delony, taken- by S. D. Oliver, special com- 
o3—113 
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missioner.) Wm. Gay and most of the large creditors resided out 
of the State; having Sparrow & Montgomery or F. M. Goodrich for 
their attorneys, they felt no anxiety and knew nothing of these pro- 
ceedings. Sparrow had not only addressed encouraging letters to 
Wm. Gay in regard to recovering his claim, but Oliver T. Morgan, 
executor, gave him great encouragement. On 28th September, 1866, 
Oliver T. Morgan wrote to Wm. Gay urging him to consent that the 
heirs should divide the property and that each one would assume 
his or her share of the debts, and in this way the property could be 
made more available and the creditors be paid earlier. (See letter 
of Oliver T. Morgan, filed in evidence.) 
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Is it surprising that under these circumstances no opposition was 


| made by Wm. Gay and other non-resident creditors, and that 
873 the defendants, by the means resorted to, should obtain a 
homologation of their fraudulent proceedings ? 

We think the evidence shows beyond doubt— 

Ist. That Edward Sparrow, of the firm.of Sparrow € Montgomery, 
was employed as the attorney of Wm. Gay. 

2nd. That no price was actually paid at any of these fraudulent 
adjudications on the 19th January, 1869. 

3rd. That John A. Buckner had no vendor's privilege or preferred 
claim for $67,495.70 bearing on these plantations of said succession 
for the payment of which these pretended sales were made. 

4. That whether he did or not the adjudication to him of Wilton, 
Albion, and Melbourne plantations was void, because he paid no 
cash, and the executor had no right in the interest of his own family 
and of Buckner to alter the terms of sale fixed by the court for 
cash, and the place selected was in violation of positive law. 

5. The evidence shows that neither Buckner nor his attorney, J. 
W. Montgomery, gave any receipt or acknowledgment of payment 
uf any part of the pretended mortgage claim as a voucher or evi- 
dence of payment of the price of adjudication to John A. Buckner. 

6th. That the poten sale produced no change of possession, as 

Buckneradmits, when he declares he held Melbourne before the 
874 sale and the heirs of Julia Morgan, Wilton and Albion, and 

after the adjudication these plantations remained in charge 
of himself and the heirs of Julia Morgan, just as they did before; 
that he never got possession nor sought to get possession of Wilton 
and Albion. 

7th. That John A. Buckner was an interposed party, so far as 
Wilton and Albion plantations are concerned, for although the ad- 

judicatee of Wilton, Albidn, and Melbourne he never pretended to 
claim any of them under the adjudication except Melbourne. He 
declares he bought in the property for the heirs, and out of respect 
for the will of Oliver J. Morgan he took only Melbourne and left 
Wilton and Albion (three-fourths of the thing adjudicated) to the 
heirs of Julia Morgan. 7 
Sth. The evidence shows that the adjudication of Westland lands 
to J. W. Montgomery, agent, was a mere simulation and utterly void 
for want of consent, for want of a price, and for want of an actual pur- 
chaser. J. W. Montgomery admits in his evidence that no price was 
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paid, and he had no authority to make the bid as agent for creditors. 
9th. That the pretended preference claim of Sparrow and Mont- 
gomery for attorney’s fees against the estate for $10,000 was wholly 

unfounded and invalid. | 
10th. That the adjudication of Morganna plantation to F. 
875 M. Goodrich was fraudulent and simu , because it is 
proved he = no cash ; he was the attorney for the estate, 

ght 


and he had no right to advise the executor to change the terms of 
sale fixed by the judge, for cash, and accept from him, in lieu of 
cash, the fraudulent and void claim of Sparrow & Montgomery, who 
had rendered no professional services for the estate, as the mortuary 
papers show, up to the time of said adjudication to F. M. Goodrich; 
that F. M. Goodrich, the attorney for the estate, ought not to be per- 
nfitied to derive personal benefit by a betrayal of professional obli- 
gations; he should have protecied the interest of the estate and de- 
feated this false claim of Sparrow & Montgomery. 

llth. The evidence of W. A. Johnson — that a —_ 
was lo some extent an interposed party in this preten pu 
by him of Morganna plantation, 4 eae although he was the adju- 
dicatee, J. W. Montgumery held a secret joint interest in said plan- 
tation, which was afterwards acquired from Montgomery in the set- 
tlement of ten or twenty thousand dollars due by said Montgomery 
to the commercial firm of Johnson & Goodrich, composed of said 
F. M. Goodrich and W. A. Johnson. 

12th. That there was no fair apprais-ment—indeed, no | ap- 

prais-ment was made before the sale, as required by the law 
876 of this State—because it is shown that the pretended appraise- 
ment rendered on the 14th December, 1868, the very day it 


, was applied for, was made by only one appraiser, W. D. Davis, the 


name of the other appraiser, M. Gingery, not being signed to the 
oath of the appraisers and to the report of the apprais-ment; that 
these two persons, M. Gingery and W. D. Davis, were notoriously 
feeble-minded and incompetent; that they, in the pretended ap- 
prais-ment, valued all the land at the same price, viz., $2.75 per acre, 
whereas the proof is the value varied from $75 to $1.25, and that 
W. D. Davis admitted, as a witness, he never saw the plantations 
when he appraised them, did not know where they were situated, 
and does not know now; that he did not know, when he valued 
Wilton, Albion, and Melbourne at $2.75 per acre, that they were 
actually renting at $10 per acre, and that in appraising the property 
he acted only on representations of others, beletving that these lands 
were wild and overflowed lands. 

13th. The evidence of Thomas B. Rhodes shows that F. M. Good- 
rich discouraged and persuaded a bidder (with means and anxious 
to buy one or more of said plantations) not to attend the sale, saying, 
in substance, it was a family matter and he could get no title if he 


bought. 
: 14th. The evidence shows that the Westland lands—5,040 
877 acres—pretended to be conveyed to the creditors, was of little 
or no value, located in the swamp eight miles from the river, 
and had only a nominal value of $1.25 per acre. _ 
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15th. That Wilton, Albion, and Melbourne plantations, 9,171 acres, ) 
adjudicated to John ‘A: Buckner at $3 per acre, were actually worth ! 
from thirty to fifty dollars per acre, and the annual net rental of : 
these lands is $15,000. Witnesses in support of this valuation are 
Henry Goodrich, C. A. Hedrick, James S. Milliken, N. D. Ingra- <a 
ham, S. T. Lemay, T. B. Rhodes, E. M. Devine, C. M. Tilford, J. W. | 
Ervine; also John A. Buckner admits in his evidence that $3,000 
acres of the open land adjudicated to him at $3 per acre was worth 
actually $20 per acre, nearly seven times more than the amount he 
bid ; also the tax roll of 1868 shows that the 9,171 acres adjudicated 
to John A. Buckner at $27,513 was valued by the officers who made 
that assessment under oath at $136,000 in the aggregate ; also the 
deeds from Buckner to Thomas O. Meaux and Cain Sartain (filed in 
evidence) show that John A. Buckner has been selling parts of the 
Melbourne tract at from $80 to $110 per acre. 
16th. The evidence shows that Oliver T. Morgan, executor, and the 
heirs received, sold, and appropriated the crop of 1860 yeilded by Wil- 
ton, Albion, Melbourne, and Morganna plantations, proved by John A. 
Buckner himself to have been 2,500 bales of cotton worth $90,- 
000.00. 
878 17th. That the value of the mules, wagons, household fur- 
niture, plantation implements, and other personal property 
of deceased which has not been accounted for is $38,200.00. 


18th. That the present executor, Matt. F. Johnson, has collected 2a 
from the Government for abandoned cotton during the war for said 
estate $21,870.60. : 
19th. That John A. Buckner collected rents from Tibbetts, due the ‘Sa 


. estate in the year 1566, $3,000, and has had and enjoyed the large 
revenues of Melbourne since the year 1860, and for which he has , 
not accounted. 

20th. The evidence shows that the revenues of Wilton, Albion, 
and Melbourne have been received and enjoyed by John A. Buckner 
and the heirs of Julia Morgan, and they approximate the sum of 
$200,000.00, and that these revenues have not been accounted for, 
nor were they taken into account in the divis'cn of the property 
among the heirs in these pretended sales iz) payment of their 
pretended claims against the estate. 

2ist. We claim that from all these facts there must have been a 
fraudulent combination between John A. Buckner and his attorney. 

J. W. Montgomery, on the one hand, and Oliver T. Morgan, executor. 
and F. M. Goodrich, the attorney for the estate, on the other hand, 

because, as skillful and plausible as their plans has been laid 

S79 and executed, and from the facts stated, there is no doubt that 

these parties sought, without an actual adequate price, to get 

for themselves the valuable plantations of the estate (inventoried in 

1860 at $947,153.80), and they anxiously desired to get the executor 

discharged without accounting for the value of personal prop- 
erty and revenues of the estate, aggregating about $200,000. 

Now, how could this result, beneficial to these defendants, but 

ruinous to the estate and its creditors, be accomplished without 

a fraudulent combination among these defendants ? 
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F. M. Goodrich, the attorney for the estate, was under professional 
obligations to his client (the estate and its creditors) to give the ex- 
ecutor proper advice and to see that the legal rights of that client 
were protected by a court. 

The executor was under the ———— of a trustee. His first 
duty was to protect the estate and its creditors from the fraudulent 
and fictitious mortgage or preferred claims set up by John A. Back- 
ner and the law firm of Sparrow and Montgomery ; his solemn duty 
was to discountenance and defeat any scheme or attempt that — 
be made by designing persons to force the property on the market 
at an unreasonable time and subject it to be sacrificed. It was his 
duty to call a meeting of the creditors if John A. Buckner and 
Sparrow and Montgomery had valid mortgage and preferred claims; 

above all, his most sacred duty was to withhold any desire or 
880 effort to subserve the interest of the heirs to the prejudice of 

the creditors of the estate,even though his own daughter 
and the children of his wife, Julia Morgan, would be benefited. 

If Sparrow and Montgomery were the attorneys of Wm. Gay and 
had his claim for collection, as we claim the proof shows, then their 
professional obligations should have restrained them from joining 
in this combination to bankrupt the estate and destroy the rights of 
their client, Wm. Gay; the; could not join hands with Buckner and 
aid him to get Wilton, Albion, and Melbourne at the farcical price of 
$3 per acre, while these lands were renting for $10 per acre; and 
above all they could not, in duty to their client, draft that fraudu- 
lent account and procure the discharge of this delinquent executor, 
Oliver T. Morgan, without requiring him to set down on his account 
and account to the court for the large amount of personal property 
and the rents and revenues of the estate, amounting in the agpre- 
gate to about $200,000. 

In view of the facts disclosed in this case, the fraud, the simula- 
tion, the disregard of fiduciary and professional obligations, the 
fraudulent collusion of the defendants, and the great moral wrong 
they have inflicted on the estate and its creditors, we appeal to this 
court and ask for adequate relief. Ought not these fraudulent and 

simulated sales to set aside and the defendants be compelled to 
SS1 __ restore to the estate of Oliver J. Morgan all these valuable plaii- 

tations, together with the large revenues and personal property 
belonging to said estate, to the end that there may be an honest set- 
tlement of the affairs of said estate and compiainant and other 
creditors be paid what is justly owing to them? For eighteen years 
complainant has been delayed and hindered by the combination of 
these defendants in recovering his claim against the estate, and he 
now looks with confidence to this court for releif. 

-The intention to deprive the creditors of their rights against the 
succession property is conclusively established by the document 
filed in evidence, marked ——,, signed by Sparrow & Montgomery, 
as attorneys for the heirs of Oliver J. Morgan. Though there is no 
date to it, yet the contents show that it was executed after the pre- 
tended sale had taken place. 

It is thereby established— 
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1st. That Sparrow & Montgomery were the attorneys for the heirs 
of Oliver J. Morgan. 

2nd. That Buckner did not, as is pretended in the sheriff's return, 
become the purchaser, but that the heirs divided the property. __ 

3rd. That the sale did not take place to satisfy Buckner’s imagi- 
nary preferred claim, but that it was a scheme to sheild the succes- 
sion property from the pursuit of its creditors. 

“th. That none of the creditors have affixed their signatures to 

this proposition, and consequently it is not binding on them. 
S82 5th. That an additional inducement was held out to the 

creditors by the promise that they were to receive the money 
recovered from the United States Government, but no part of it was 
ever distributed; not one dollar of it is accounted for. 

To conclude: We call the attention of the court to the testimony 
of Edward Sparrow and J. W. Montgomery. The former says: 
“T was the attorney-in-fact and attorney-at-law of Oliver T. Morgan, 
executor of the estates of Oliver J. Morgan and Julia Morgan ; be- 
came said attorney as early as the year 1866 or 1867.” It 1s in evi- 
dence that in February, 1866, he received Wm. Gay’s claim against 
the estate. “That there were creditors of said estate to large 
amounts; that the succession of Julia Morgan, the daughter of Oli- 
ver J. Morgan, had a large claim growing out of the community 
between Oliver J. Morgan and her mother; that it was contemplated 
by Julia Morgan and other heirs to proceed to have their claims 
against the succession proceeded on at once, and have property sold 
to pay the same, and which demands were claimed to be privileged.” 
So says the witness—they were claimed to be privileged. By whom 
claimed? Did any court decree so? In fact there was no privi- 
lege whatever. 

The witness continues: “That some of the creditors were anxious 
to have some compromise or settlement, so that the whole estate 

might not absorbed by the claims of the heirs; that 
883 _—_affiant was informed and beleives that such a settlement was 

made (By the heirs? Yes. By thecreditors? No), although 
he took no part therein, being absent from home at the time, and 
only learned of it after the same had been made and after his re- 
turn. When informed of the settlement he approved the same, be- 
lieving it was the best arrangement that could have been made in 
the interest of all parties.” So says this witness. He may have ap- 
proved of it as the attorney-in-fact of Oliver T. Morgan, executor, or 
as his attorney-at-law, and as the attorney of John A. Buckner, and 
his approval is evidenced by the proposition of the agreement above 
referred to, signed by Sparrow & Montgomery, as attorneys for all the 
. heirs of Morgan. Did healso approveit as the attorney or “ friend ” 
of the complainant ; and, ifso, by what authority? So much for the 
testimony of Edward Sparrow. 


Now, listen to J. W. Montgomery : “ In the years 1867 and 1868 | 


the heirs of Mrs. Narcissa Morgan, deceased, wife of Oliver J. Mor- 
gan, had a large claim against the estate of said” Oliver J. Morgan, 
secured by mortgage on his property, and which they were proceed- 
ing to enforce against the estate by the sale of property aforesaid.” 
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This statement is not true, because there was no mortgage. It is 
doubtful whether there was an ordinary debt. There were no pro- 
ceedings to enforce a mortgage. The entire record of the of 
884 the succession is in evidence; nothing of the kind will be 
found in it; it was asham to obtain from the probate court 
the order of sale of the succession property to carry out their scheme 
and, if possible, to mislead the creditors by their false allegations. 
The witness further on says that he, in conjunction with others 
who had claims against said estate, proposed — and this 
’roposition is contained in the documents signed by Sparrow and 
ontgomery, attorneys for the heirs of Oliver J. Morgan, wherein, 
under the false pretension that the entire estate would be swallowed 
up by fictitious mortgage-, they try to induce absent creditors to 
accept a worthless body of swamp lands in satisfaction of just claims 
against a highly valuable and solvent estate, and thereby to-obtain 
from them a ratification of their purchases, which were in violation 
of law, justice, and equity, and thus deprive complainant of his 
rights on the property belonging to the succession of his debtor. 
We have deemed it advisable to submit to your honor the fore- 
going synopsis of the facts of this case establishing fraud and simu- 


lation, which seems too clear to admit of argument. Wecan safely 


rest here, reserving only the right to furnish a bretfon the law bear- 
ing on this case when deemed necessary. 
(Signed) LABATT, ARONI & CLINTON, 
| KELLY & LAZARUS, 
W. G. WYLY, 
For Complainanis. 


885 (Endorsed :) Boyd vs. Wyly e¢ al. Exhibit No.1. Filed 
on the part of complainant August 4th, 1882. (Signed) M. 
M. Cohen, U.S. comm’r. | 


Filed May 12th, 1883. ee 

WM. RAY, 
Dy Clerk. 

(Signature on the back of breif: H. L. Lazarus.) 


Exuisit No. “ 2.” ° Referred to and made part of the foregoing testi- 
mony. Offered in evidence by complainant before special exam- 
iner August 4th, 1882. 


Statement of cotton shipped from ee plantation to Samuel 
Freidlander for sale for account of Mr. W. G. Wyly from the year 
1868 to 1879, both inclusive : 
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18ia, “ a Pe eS aCe ee 
I = tdwtintanciccnncctndtenenitibeuamacanign 500“ 
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3,138 bales. 


886 E. & O. E. 
New Orleans, August 3rd, 1882. 
(Signed) SAMUEL FREIDLANDER, 
Per JUSTUS VAIRIN. 


Exhibit Samuel Freidlander. 


(Endorsed :) Boyd vs. Wyly. U.S.C. C., Sth C., western district 
of La. Filed on the part of complainant August 4th, 1882. (Signed) 
J. B. Beattie, special examiner. 


Filed August 11th, 1882. 
J. B. BEATTIE, 


Special Examiner. 


On Boarp St. Lours anp VicKsBuRG ANCHOR LINE 
STEAMER “Crtry OF VICKSBURG,” August 10th, 1882. 


J. B. Beattie, =sq., U. S. commissioner in suit of M. E. R. Boyd vs, 
W.G. Wyly, No. 1, U.S. circuit court for western district of La.. 
Lake !’revidence, East Carroll parish, Ua. 


DEAR “ir: Pursuant to the notice given complainant's counsel 
in the above-<ntitled case by John ‘lf. Ludeling, Esq., defendants’ 
counsel, that defendants would commence to take testimony this 
day in the town of Lake Providence, La., I did this morning present 
myself before you, in said town of Lake Providence, in the office of 

said W.G. Wyly, for the purpose of taking said testimony. 
S87 And the said Wyly being then and there present refused 

to proceed with the taking of his testimony, and likewise re- 
fused to name any day certain on which he would commence tak- 
ing testimony in his behalf, and declared that he had not notified 
complainant's counsel that he would begin taking his testimony on 
this 10th day of August, 1882, and that he knew nothing of any 
notification given by his said counsel, J. T. Ludeling, Esq. The 
said Wyly farther declared that he could not proceed on account of 
the absence of his counsel, J. M. Kennedy, Esq.» whom he had in- 
structed to notify complainant’s anaalk in New Orleans that he 
would not commence taking testimony on said August 10th. The 
said said Kennedy was, on August 2nd, 1882, in New Orleans, in 
the office of complainant's counsel, and said nothing of any post- 
ponement in the time of taking testimony by defendant. The said 
Wyly farther declared that he had telegraphed to defendants complain- 
ant’s counsel in New Orleans his intention to postpone the time of 
taking his testimony. This telegram, alleged to have been sent on 
August 6th, 1882, was not received when I left New Orleans on the 
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évening of August 7th, 1882. Furthermore, the above-named J. 
M. Kennedy is only nominally of counsel for defendants, and has 
declared to me that he knew nothing of the case and has heretofore 
taken no part whatever in the examination of witnesses and has not 
been present during said examination as much as ten minutes al- 


888 am, therefore, impressed with the conviction that said 
Wyly is not acting in faith ; he professes not to have 
notified complainants that he would begin taking his testimony on 
said August 10th; in the same breath he professes to have tele- 
graphed complainant notice of his intention to postpone the holding 
of an examination which he had just asserted he had never notified 
complainant would be held. He gives as an excuse for not pro- 
ceeding the absence of a gentleman who has previously taken no- 
part in and is now wholly ignorant of the case. y, when I 
pointedly requested him to name a day on which he would pro-’ 
ceed with his testimony he refused todoso. I could not remain 
indefinitely at Lake Providence awaiting said Wyly’s caprice. I’ 
came, pursuant to his notice, and offered to proceed with the taking 
of testimony. He refused to begin or to give any reason for his re- 
fusal that was not the merest pretext and sham. In view of these 
facts, I am forced to beleive that said Wyly does not intend to make 
any effort to substantiate his defence by testimony, but that his sole 
object is to subject complainant and her counsel to trouble, annoy- 
ance, and expense. As he has refused to act pursuant to the notice 
already given by him, and this arbitrarily and without sufficient 
reasons, complainant’s counsel must henceforth decline to regard 
any notice from him not transmitted through you. 
889 And complainant will request thecourt totax as costs against 
said Wyly the seme incurred by her undersi counsel 
in attending at said Wyly’s request an examination which he had 
no intention to hold. Complainant will further insist whether her 
counsel hereafter do or do not attend the taking of testimony on be- 
half of said Wyly ; that the said Wyly -has by his above-recited 
doings waived and renounced his right to take any testimony in 
this case in his own behalf. 
Be ape at once to communicate this to said Judge W. G. Wyly 
and file it among the papers of said above-entitled suit, and at the 
same time inform said Wyly that any notice whatever in relation to 


this suit, proceeding either from himself or from any of his coun- 

sel, will not be regarded by complainant as serious, unless trans- 

mitted through you or some other officer of the coart. 
Very respectfully, 


(Signed) 


E. D. SAUNDERS, or 
MOTT, KELLY & SAUNDERS, 
Solicitors for : 
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890 “B.No.2.” Filed August 12th, 1882. J. B. Beattie, Special 
Examiner. 


United States Circuit Court for the Western District of Louisiana. 
M. E. R. Boyrp 
No. 1. 


vs. 
Wma. G. Wy y e al. 


To J. B. Beattie, Esq., United States commissioner in above-entitled 
suit. 

Dear Sir: I request you, conformably with the 5th paragraph of 
rule 67 of the equity rules promulgated by the Supreme Court of 
the United States, to fix a reasonable time by order in this case for 
notice as to the taking of testimony. The paragraph in question 
reads as follows: “ Notice shall be given by the respective counsel 
or solicitors to the opposite counsel or solicitors or parties of the 
time and place of the examination for such reasonable time as the 
examiner may fix by order in each cause.” 

Under this paragraph I respectfully request you to make an order 
in this cause directing each counsel to give the opposing counsel ten 
(10) days’ notice of the time and place when and where the counsel 
giving the notice proposes to take testimony on behalf of his client. 

Judge Wyly stated to me in your presence that he would 
891 not require more than a week for taking his testimony. 
Considering this statement of Judge Wyly’s, and his fur- 
ther suggestion that he might begin taking his testimony about the 
25th or end of this month, likewise made in your presence; con- 
sidering the distance from New Orleans to Lake Providence and the 
time required to make the journey between the two places; con- 
sidering, further, that on the written notice of Judges Wyly’s coun- 
sel, Jno. T. Ludeling, Esq., I presented myself in Lake Providence 
on the 10th of this month, & offerred to proceed with the taking of 
testimony ; that Judge Wyly refused to begin the taking of his 
testimony, or even to open proceedings on said day; that he 
denied that he had given or caused to be given any notice that 
testimony on his behalf would be taken on that day ; that he refused 
to say, when I expressly inquired of him, on what day he would 
begin taking his testimony; that he vaguely indicated that he 
would begin taking his of his testimony towards the end of this 
month—considering all these things, I think the notice I require 
is a reasonable one. If the statements which Judge Wyly made in 
your presence in regard to the time he would require for taking his 
testimony, and the time at which he would probably begin taking it, 
are true—and they should certainly be taken as true against him- 
self—he will still have, even after giving me ten days’ notice, about 
twice as much time as he said he would require, and he can 
S92 _— begin at the earliest day that he mentioned; to require me 
to come up again in less than ten days’ notice would subject 
me to great and unnecessary inconvenience. As I have already at- 
tended once at Judge Wylvy’s notice, and he took no action and 
gave no valid and satisfactory reason for his inaction, it is but just 
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to me and he will have no right to complain if you, in the exercise 
of the discretion conferred upon you by the above-mentioned rule, 
make an order which, on Ju Wyly’s own statements, will in no 
manner interfere with his rights and will serve to protect me from 
the abuse of the defendant’s power to summon me to take testimony, 
which he does not intend to take. 

I shall object to the taking of any testimony on less than ten days’ 
notice to me of the time and place at which the same is to be taken 
and shall urge this objection in court. Meanwhile I must insist 
that you make some order in this matter and notify it to both sides 
without delay. 3 

And I, respectfully, submit that, in view of the circumstances 
above detailed, ten days is the proper period. File this in thie papers 


of the suit and communicate your decision. 


Very respectfully, 
(Signed) EUGENE D. SAUNDERS, or 
MOTT, KELLY ann SAUNDERS, 


Solicitors for Complainant. 
New Orleans, August 11th, 1882. 


893 United States Circuit Court, 5th Circuit, Western District of 
Louisiana. In Equity. 


Mrs. Mary E. R. Boyp 
No. 1. 


v8. 
W.G. Wyty 4d als. 


Appearances: For complainant, H’y B. Kelly, Esq.; for defend- 
ants, Jas, R. Beckwith, Esq., and Jas. M. Kennedy, Esq 


Testimony taken in the above entiltled and numbered suit under the 
67th rule of practice of the courts of equity of the United States, 
before J. B. Beattie, special examiner, duly appointed’ and qualli- 
fied to take the deposition of witnesses in the above-entitled cause, 
New Orleans, La., Dec’b’r 12th, 1882, and Febr. 26th & 27th, 1883. 


Witnesses: Mrs. Mary E. R. Boyd, W. G. Wyly, Julius Aronie, E. 
J. Stiles, Eugene D. Saunders, F. H. G. Taylor, James Beard, R. C. 
Green, F. F. Montgomery, H. Gibbs Morgan. 


894 Petition for Order to Take Testimony Orally and for Appoint- 
ment of Special Examiner. Filed December 11th, 1882. 


Circuit Court of the U.S., Western Dist. of La., Sitting at Monroe. 
In Equity. 
Mrs. M. E. R. Born, by Her Next Friend, = 
No. 1. 


v8. 
W. G. Wixy 4 als. 


To the judges of the circuit court of the United States for the west- 
ern district of Louisiana: 


The petition of the complainant, Mary E. R. Boyd, by her next 
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friend, James R. Boyd, respectfully represents that she desires that 
the testimony in this cause upon the issues joined by the bill as 
amended and answers thereto should be taken orally, and that a 
special examiner be appointed for that purpose, and has notified the 
defendants thereof. 

She therefore prays that your honors will order said testimony 
to be taken orally, and will name a special examiner to take said 
testimony in New Orleans and elsewhere. 
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(Signed) MOTT, KELLY axp SAUNDERS, 
For Complainant. 
895 Notice. 
U.S. Circuit Court, Western Dist. of La, Sitting at Monroe. In 
Equity. 
Mrs. M. E. R. Boyp, by Her Next Friend, etc., 
rs. No. 1. 
W.S. Wy y ef als. 


Str: You are hereby notified, in conformity to equity rule 67, that 
the complainant desires the testimony in this cause to be taken 
orally, and shall apply to the court for the appointment of a special 
examiner for that purpose. 


Nov. 26, 18S2. 
MOTT, KELLY axpn SAUNDIRS, 
For Complainant. 
_ To J. R. Beckwith, Esq., solicitor for W. G. Wyly. 


Henry B. Kelly, being sworn, says he served a copy of the forego- 
ing notice on J. R. Beckwith, Esq., on the 26th of November, 1882, 
by leaving the same at his office, No.9 Carondelet Str., New Or- 
leans, in the hands of E. Hierland, Esq. 

(Signed) HENRY B. KELLY. 


‘ — to and subscribed before me this 27th day of November, 
[seat] (Sig.) SAM. FLOWER, 
Notary Public. 


896 Order. 


Let the testimony in the cause be taken orally, as prayed for, and 
according to law, and let J. B. Beattie be appointed special examiner 
to take said testimony in New Orleans and elsewhere. 

a done and signed in ehambers, at Shreveport, La., Nov. 30, 


(Signed) ALECK BOARMAN, 
U. S. Judge. 
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Notace of Taking Testimony. 
U.S. C. C., 5th Circuit, Western Dist. of La. In Equity. 
Mrs. Mary E. R. Boyp 
No. 1. 


vs. 
Ww. G. Wrty 4 als. 


To Mr. Jas. R. Beckwith, solicitor for def’t-, N. O., La. 

Dear Sir: Please take notice that by virtue of an order of the 
honorable the judge of the U.S. C. C., issued in the above entitled 
and numbered cause, the examination of complainant in her own 

behalf -will be held at the office of Mess. Mott & Kelly, No. 13 
S97 Commercial alley, N. O., La, Dec. 12th, 1882, at 10 o'clock a. 


- ~ : | J. B BEATTIE, 
Special Examiner. 


Served a copy of the above notice on Jas. R. Beckwith, Esq., solic- 
itor for deft, by a copy of the same to him in person at his 


office, in the city of N Dec. 11th, 1882. 
(Signed) J. B. BEATTIE, 
1st Day. 


N. O., Dee. 12th, 1882. 
Present: J. B. Beattie, special examiner ; H’y B. Kelly, rang 
itor for complainant ; Jas. R. Beckwith, Esq., solicitor for 


Mrs. Mary E. R. Boyp, complainant, wife of Fred. W. Boyd, 
sworn and examined in her own behalf. 


Direct examination by Mr. KELty: 


Question. Mrs. Boyd, you are the complainant in this equity suit 
— W. G. Wyly and others, for yourself, for the recovery of 
“ Raleigh ” plantation, in East Carroll parish ? 

Answer. Yes, sir. 

Q. The bill is filed in your behalf by your next friend and son, J. 
R. Boyd, of Waukesha? 

A. Yes, sir. 

Q. Will you state what his age is? 

898 A. He was born the 13th of August, 1846. 

Q. It is alleged in this bill that a certain sale was made of 
the “ Raleigh” plantation, in the parish of Carroll, new the parish of 
East Carroll, on October 20th, 1868, at which defendant, William G. 
Wyly, became the purchaser. Will you state whether you ever re- 
ceived any citation or notice of any proceedings from court of the 
sale of this place? 

A. No, sir; I never received any such citation or notice. 

Question. Had you any knowledge of the pendency of the pro- 
ceedings to sell to sell “Raleigh” plantation? _ 

A. I had not. 
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Question. When did the fact that it bad beer sold—that there had 
been a sale under some order of court—when did that fact first come 
to your knowledge? 

A. I don’t know exactly; in the fall of 1868; I don’t know ex- 
actly when my nephew, S. S. Boyd, teld me of it first. 

Question. Was that before or after the sale? 

A. That was after the sale; that was in the fall. 

Question. The sale had already taken place when yeu first heard 
of it? 

A. Yes, sir; it had. 

Q. What action did you take when you first heard of the sale? 

A. For want of means I could not do anything legal until I found 
a lawyer who was willing to take charge of the case and to take his 
fee out of the result. 

Q. State when this was, and what followed. 

A. This was in 1872. 

Q. Who was the lawyer? 
899 A. Well, Labat & Aroni were my attorneys; they had the 
case in cha 

Q. Then what followed ? 

A. I heard nothing of it at all for some years; I supposed it was 
going on. 

Q. Well, what next ? 

A. Mr. Mott then took the case. 

Q. State what your attorneys, Labat & Aroni, did in the case. 

A. They did not do anything. 

Q. Then you ascertained your attorneys, Labat & Aroni, had not 
done anything? 

A. Yes, sir; I ascertained it through Col. Charles R. Railey. 

Q. But when ? 

A. I can’t tell you what year it was; I don’t know what year it 
was; it was some years afterwards—1875 or 1876—I am not sure. 

Q. Will you state where your husband, the Rev. Dr. Boyd, was 
during the summer of and fall of 1868? 

A. Yes, sir; he was at “ Kilmarnock,” over home, in Mississippi. 

Q. State where that is. 

. A. Near Natchez. 

Q. State whether or not he was in the parish of Carroll during 
that summer. 

A. He was there in January, 1868, but I don’t know whether he 
was there in the summer of 1868; I have no notes with me; I can’t 
say, but I know he was there in Jan’y because he went there on 
business for me. 

Q. You don’t know whether he was there afterwards ? 

A. No, sir; I do not. 

900 Q. Was anybody in charge of “Raleigh” plantation for 

him during that time? 

A. Yes,sir; Mr. Craig—W. R. Craig. 

Q. State who he is. 

A. The former overseer, now a planter near there, and his son, 
Scott Craig. 
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Q. Where did he live then? 

A. In the neighborhood. 

Q Your husband, was he or was he not well known in Carroll 
parish and in Mississippi—in Natchez? 

A. Yes, sir. 

Q. What is his profession ? 

A. Clergyman of the Episcopal church. 

Q. He is an Episcopal clergyman ? 

A. Yes, sir. | 

Q. From your knowledge of where he was during that year would 
or would not any person in the parish of Carroll having occasion to 
communicate with him on business been enabled to do so? 


Objected to. Question withdrawn. 


2. = you know J. West Montgomery, of East Carroll parish ? 
. Yes, sir. 

Q. Do you know whether or not he was acquainted with your 
husband ? 

A. He was. 

Q. Do you know whether or not he could have communicated 
with your husband if he desired to do so during the fall & and 

summer of 1868? - | 

901 A. Yes, sir; I should suppose so. 

Q. Do you know whether or not any persons desiring to 
communicate with your husband during that time could have 
done so? 

A. Why, certainly. | 

Q. Was he or not a man widely known in the neighborhood of 
Natchez and Carroll parish ? 

A. He was. 


Admission. 


It is admitted by council for def’t that the signature of H. 
Railey to the disclaimer filed and marked Exhibit “A ” is his 
genuine signature. 


Cross-examination by Mr. BeckwIiTH : 


Q. You resided in the parish of Carroll at one time with your 
husband ? ies 
A. I have spent a good many summers there during my father’s 
life and cheratais. } : 
Q. Where you and your husband ever residents of the parish 
of Carroll ? 
. No, sir. 
Where did you reside at the time of your marriage? 
. In Vicksburg. 
. What year was that? 
1844. 
You both resided in Vicksburg? 
. Yes, sir. 
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Q. How long where you resident of Vicksburg—about how 
long? 
902 A About a vear. 
Q. Then where did you go to reside? 
At my father’s for awhile. 
With your husband? 
Yes, sir. 
Where—in what place—with your father ? 
. Oakland, Mississippi. 
. Where was your residence after that? 
In 1848 we moved to Port Gibson. 
That is also in Mississippi? 
Yes, sir. 
How long did you reside at Port Gibson ? 
About a year. 
Then where? 
Then New Orleans; we staid here about a year. 
Then where did you reside? 
Then Adams Co., Mississippi. 
Q. Where did you reside at the time of the death of your father ? 
A. Adams Co., “ Kilmarnock,’ Adams Co., Mississippi, near 
Natchez. 
Q. Then after his death where did you reside? 
A. Resided there at my own home. 
Q. Up to what year? 
A. 1871. 
Q. Did you go from your home in Mississippi to Wisconsin ? 
A. I did, sir. 
Q. Have you resided at your present home in Wisconsin, at 
Waukeska, during all this time? 
903 Ra Yes, sir; I lived at Watertown, near Waukesha, a little 
while. 
Q. Then neither you or your husband were ever at any time 
actual residents of the parish of Carroll—East Carroll parish ? 
A. No, sir; I spent every summer there for some time. 
Q. As visitors ? 
A. No, sir; at my home; it was bought for me as my home. 
Q. Was that plantation (referring to Raleigh plantation) worked 
or carried on after the death of your father? 
A. Yes, sir. 
Q. By who? 
A. By the executor, James Carson, my cousin. 
Q. He died, did he not? 
A. He died in Texas. 
Q. That was prior or during the war? 
A. During the war. 
Q. Was it carried on after the negroes were removed—after the 
war was over—as a cotton plantation ? 
A. Yes, sir; it was released to me by Major Harrod: it had gone 
into the hands of the United States. 
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Q. Who was Major Harrod; was he an officer in the Federal 
army? - 

A. I don’t know, sir. 

Q. They had taken possession—the Federal authorities had taken 
possession of it? 

A. Yes, sir. 
904 Q. Well, now, after it came into your possession, was it 
worked as a cotton plantation; now, I mean after the war— 
after Major Harrod released it to you? 

A. Yes, sir. 

Q. And you never knew that there was any mortuary or probate 
proceedings going on in the court in Carroll parish relative to that 
property ? 

A. No, sir. 

Q. You never knew that your father’s will was probated there? 

A. Oh, yes, sir. 

Q. Did you know there was any executor or admiristrator of the 
property there? 

A. James Carson. 

Q. After James Carson? 

A. Yes, sir; Dr. Boyd. 

Q. Who is Dr. Boyd—your husband ? 

A. Yes, sir. | 

Q. Well, did you believe him to be executor or administrator after 
he went up to Wisconsin ? 

A. My brother’s son, S.S. Boyd, informed me “Raleigh” had 
been sold years before. 


Council for complainant object on the ground that it is irrelevant 
and immaterial and not pertinent to any of the issue tendered by 
the bill, it being altogether immaterial whether complainant be- 
lieved or did not believe that Dr. Boyd, her husband, continued as 
administrator. 


905 By Mr. BeckwIitTH : 


Q. Then do I understand you to say you are unable to state 
whether you believed your husband continued to be administrator 
or executor of the successions of your father after he removed from 
Mississippi to the State of Wisconsin ? | 

A. I decline to answer the question, Mr. Beckwith. - 

Q. Do you decline to answer because you don’t know ? 

The Witness: Mr. Beckwith, I have already said I decline to an- 
swer the question. 

Q. Then do I understand that you decline for reasons of your 
own to state whether you consider your husband as representative 
either as executor or administrator of the estate or succession of 
your father after he had removed from the State of Mississippi and 
become a resident of the State of Wisconsin ? 

A. He should have been if he was not; if he wasit was all right. 

Q. You think, then, he was representing the succession of your 
father after he removed to the State of Wisconsin ? 
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A. I did not say that. 
Q. Well, isn’t it to your knowledge that after your husband re- 


moved to the State of Wisconsin he carried‘on suits in the Courts of 
Claims at Washington as the representative of the succession of your 

father and recovered money from the Government of the 
906 United States as proceeds of cotton captured ? 


Council for complainant objects on the ground that it is totally 
irrelevant to any of the issues tendered by the bill; that it does 
not call in question in any way the administration of Fred. W. Boyd 
on the estate of James Railey or seek any account from him of such 
administration, the sole object of the bill being the recovery by Mrs. 
Boyd of the “ Raleigh ” plantation from the averment that it was 
bequeathed to her by the will of her father, mentioned in the bill ; 
that it was fraudulent or collusively sold to the defendant, W. G. 
Wvly, for a mere nominal price, and the question whether or not 
Fred. W. Boyd collected claims of the estate is in no way involved 
in the suit; the question is therefore entirely irrelevant. 

Solicitor for defendant insists upon the question and answer to it 
as proper and legitimate cross-examination. 

Solicitor for complainant objected, and states there is no averment 
in the answer of defendant Wyly relating in any way to the matter 
referred to in the question. 


NoTE.—Question read to the witness by the special examiner. 


The Witness: I decline to answer it. 


By Mr. BeckwItH : 


Q. Why do you decline to answer it ? 
A. I think it best. 
907 Q. Had you any knowledge of any suits carried on in the 
Court of Claims for the recovery of money from the United 
States Government for cotton captured during the war ? 
‘ A. Mr. Beckwith, I have already declined to answer that ques- 
ion. 

Q. Well, do you decline to answer because you don’t know, or be- 
cause you have reasons of your own for declining ? 

A. I think best not to answer. 
_ Q. Had you at any time between 1868 or 1870 and the time you 
instituted this suit here obtained from your husband any notice or 
knowledge of what proceedings were had or being had in the suces- 
sion of your father? 

A. Well, I respectfully decline, Mr. Beckwith, to enter into that 
subject. 

Q. You decline to answer the question ? 

A. Yes, sir. 

Q. Will you fix the date precisely when you first heard of the 
sale of “ Raleigh ” plantation ? 
A. I cannot under oath. 
Q. Fix it as near as you can. 
A. No, sir; I cannot fix it. 
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Q. Well, can you tell what year it was? 
A. 1868. 

Q. Some time in the fall, I think, you said ? 

A. Yes, sir. 

Q. Was the estate of your father in Mississippi at that time under 
ad ministration in court ? 

A. Mr. Beckwith, I am so confused I don’t remember the day my 
mother died ; I don’t remember the date. 


Counsel for complainant objects to the question as being irrele- 
vant. 


908 Q. About what time did you first opon communication with 
Lobat & Aroni? 

A. In 1872. 

Q. What time in 1872? 

A. I don’t remember, sir. 

Q. You were living at that time in Mississippi, where you not ? 

A. Well, sir; excuse me; Iam not sure whether it was in 1872 
or noi; I think it was in 1872; I am not sure. 

Q. Now, what arrangement did you make with them ? 

A. That is a personal matter, Mr. Beckwith. 

Q. You refuse to state what contract or agreement you made with 
Lobat & Aroni to litigate your interest in this “ Raleigh ” plantation 
in 1872? 

A. Yes, sir. 


Council for complainant objects to the question on the ground 
that it is totally irrelevant to any of the issues in the case, the real 
issue in the case being whether def’t, W. G. Wyly, was the fraudu- 
_ possessor of the “ Raleigh ” plantation for a mere nominal con- 
sideration. 


By Mr. BeckwiTa : 


Q. You refuse to state what that agreement was ? 
A. Yes, sir. 
Q. You stated in your direct examination that you rested a long 
time in the belief that they were going on with the suit? 
A. Yes, sir. 
909 Q. Did you receive any letters from them indicating that 
they had instituted suit ? 
A. No, sir; I was in the office. 
Q. Where did you live at the time you supposed Lobat and Aroni 
were prosecuting the suit for your interest in this plantation ? 
A. In Wisconsin. 
.Q. You made this arrangement in their office, did you ? 
A. Yes, sir. 
Q. How long did you remain in New Orleans at that time? 
A. I don’t know exactly ; about a month or so. _ I was visiting at 
Charles Railey’s, my cousin. 
Q. Now, then you went back to Wisconsin? 
A. Yes, sir. 
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Q. Well, when did you return to the city of New Orleans again? 
A. I don’t remember, Mr. Beckwith. 

Q. Well, about what time? 

A. Three (3) or four (4) years ago. 

Q. Was it before or after the great epidemic of ‘1878? 

A. After. | 

Q. Then, during all this period from 1872 to the period of 1878 
you supposed there was a suit pending against the def’t Wyly to 
recover back this plantation? 

A. No, sir. 

Q. You knew there was no suit, then ? 

A. Well, I had been informed before that time that Mr. Aroni 

_ had given up the suit. 
910 Q. When were you first informed that there was no suit 
and that Lobat and Aroni had given up the suit? Give us 
the date. 

A. I don’t know, Mr. Beckwith. 

Q. Well, can’t you approximate it? Was it before you came 
down here in 1878? 

A. I can’t say when it was. 

Q. Well, about how many years ago do you think it was? You 
cau approximate it. 

A. i don’t know, Mr. Beckwith. 

Q. You remember the time there was such a serious epidemic 
here, in 1878, don’t you ? 

A. Yes, sir. 

Q. Was it before that time? 

A. I think it was before that. | 

Q. Well, was the arrangement with Mr. Mott made at Waukesha? 

A. Yes, sir. 

Q. The first time you was in Waukesha? 

A. Yes, sir. 

Q. Your husband is settled in some church there, is he? 

A. He has resigned ; he lives at home. 

Q. You was living with him, I suppose? 

A. Yes, sir. 

Q. Have you ever taken any proceedings in your own name in 
any of the courts of Louisiana relative to the “ Raleigh ” plantation, 
except this litigation for the recovery of that plantation ? 

A. No, sir; I have no other suit except this one in the hands of 

Mr. Mott. 

911 Q. I understand you, then, that it is your belief that Aroni 

never instituted any suit for you ? 

A. Yes, sir; that is my belief. 

Q. During this time that the matter was in the hands of Lobat 
and Aroni, did you have any letters from them ? 

A. No, sir. 

Q. Did you write any letters to them ? 

A. No, sir. 

_Q Did you ever accept the successions of your father uncondi- 
tionally, in so far as that portion of it is situated in Louisiana? 
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A. I don’t know exactly, Mr. Beckwith, what you mean by un- 
conditéionally. 

Q. Did you ever agree to pay all of your father’s debts and take 
the property set over to you in his will? 

A. No, sir; my father bought that property for me. Mr. Beck- 
with, I don’t understand exactly how you mean. I don’t understand 
the question. 


Counsel for complainant objects to the question as irrelevent. 


By Mr. BeckwitH: 


Q. Did you ever go into any court in Louisiana or into any pro- 
bate court in the parish of Carroll, now East Carroll parish, and file 
a written declaration that you accepted the bequest made to you by 
your — unconditionally? 

A. No, sir. 


912 Admission. 


It is admitted by council for complainant that complainant never 
accepted the succession of her deceased father unconditionally. 


By Mr. KELty: 


Q. Mrs. Boyd, did you happen to know or not at the time you 
spoke to Lobat and Aroni about your case that Wm. G. Wyly, the 
deft in this case, was or was not one of the judges of the supreme 
court of Louisiana? 

A. I did not know anything about it, sir. 

(Signed) MARY E. R. BOYD. 


Circuit Court of the United States for the Western District of 
Louisiana. 


Mary E. Boyp, &c., 
jo 1. 


T8. 
Ws. G. Wty 4 als. 


Wm. G. Wyly, being duly sworn, deposed and saith that he is one 
of the defendants in this cause—the owner of the property described 
in the bill; that the replication in this cause to the answer of this 
deft was filed on the 29th of Sept., 1882; that on the 30th day of 
November, 1882, the complainent applied to this court for the ap- 
pointment of an examiner, and that shortly after that time the rec- 

ords in this cause was taken to New Orleans at the instance 
913. of the complainant and has remained there up to this time ; 

that he has had no notice that the complainant has con- 
cluded her evidence; and, further, that in order to obtain the evi- 
dence which deponent deems proper for rebuttal, it is necessary that 
there be an enlargement of the time for taking proofs, and that all 
of said depositions and proofs can be taken between this date and 
the 15th of March, 1883. 
(Signed) W. G. WYLY. 


Sea 
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Sworn to and subscribed before me this the 13th day of Feb’y, 
1883. 
(Signed) J. B. BEATTIE, D’y Clerk. 


Order. 


Let the time for taking proofs & depositions in this cause be ex- 
tended until the 15th day of March, A. D. 1883. ~ 
Dated Febr. 13th, 1883. 
(Signed) ALECK BOARMAN, 
U. S. Judge. 


; Order. 
Let a further extention of time to take evidence be had until 


April 30th, 1883. 
(Signed) DON A. PARDEE, Cir. Judge. 


Filed Feb’y 13th, 1883. 


J. B. BEATTIE, D’y Clerk. 


914 Notice of Taking Testimony. 
U.S. C. C., 5th Circuit, Western Dist. of La. In Equity. 
Mrs. Mary E. R. Boyp 
No. 1. 


v8. 
Wa. G. Wy ty 4 al. 


To Messrs. Mott & Kelly, solicitors for complainant, N. O., La. 


GENTLEMEN: Please take notice that by virtue of an order extend- 
ing the time for taking testimony in the above-entitled cause made 
by thecourt herein that W. G. Wyly, one of the defendants herein, a 
: witness in his own behalf, as well as Julius Aroni, Esq., a witness 

on behalf of respondents, and such other witnesses as may appear 
| on behalf of either party, will be examined before the undersigned, 
1 | special examiner, in this cause, at the office of Jas. R. Beckwith, Esq., 
1 No. 9 Carondelet St., N. O., La.,on Monday, Febr. 26th, 1883, at 6 
o'clock p. m. 
N. O., Febr. 14th, 1883. 
(Signed) J. B. BEATTIE, 


Special Examiner. 


915 Notice of Taking Testimony. 


Served a copy of the within notice on Messrs. Mott & Kelly, solic- 
itors for complainant, at their office, No. 13 Commercial alley, N. O., 
La., by handing the same in person to Mr. H’y B. Kelly this 14th 
day of Feb’ry, 1883. 

(Signed) J. B. BEATTIE, 


Special Examiner. 
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Second Day. 
N. O., Feb’ry 26th, 1883. 


Present: J. B. Beattie, special examiner; H’y B. Kelly, Eeq., so- 
licitor for complainant; Jas. R. Beckwith, Esq., solicitor for defend- 
ant. | 


W. G. WyLy sworn and examined in his own behalf. 
Direct examination by Mr. BeckwitTu: 


Q. You are one of the defendants in this cause? 

A. Yes, sir; I am one of the defendants. 

Q. How long have you resided in the parish of Carroll ? 

A. Since 1848. 

Q. Do you remember about what time the parish was divided into 
East and West Carroll ? 

A. It was divided in 1877. 
916 S. In which portion of the parish, as divided, have you re- 
sided ? 

A. In the parish of East Carroll, Lake Providence. 

Q. You have been, then, familiar with that parish and the prop- 
erty in that parish since your residence there ? 

A. I have known the parish and the property in the parish well 
since 1848. 7 

Q. Were you residing in what is now the parish of East Carroll 
in 1860 and 1861, at the time of the breaking out of the late re- 
bellion ? 

A. I was. 

Q. Did you then know the plantation named in the bill here as 
the “ Raleigh ” plantation ? 

A. I did. 

Q. Did you know of the death of the owner, James Railey—at or 
about what time it occurred ? 

A. I don’t know the exact date of his death, but I think it oc- 
curred in 1860. 

Q. Where were you in June and July, 1868? 

A. I was in the city of New Orleans. 

Q. Do you remember what time during that period you remained 
in the city of New Orleans? 

A. I came to New Orleans about the last of May and remained 
here until late in September. 

Q. During that period you did not return to the parish of of Car- 
roll or East Carroll ? 

A. I did not return to the parish of East Carroll. 

Q. Did you, prior to your return to the parish of East Carroll in 
1868 from New Orleans, have anything to do with or know anything - 
of the —— proceedings in the case of the successions of James 

iley ? | 
917 A. I had no personal knowledge of the proceedings in the 
succession of James Railey ; I neither represented the heirs 
or creditors ; I never had occasion to examine the mortuary papers; 
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I never knew James Railey personally ; I never knew his daughter, 
the plaintiff in this suit; I never knew until a few years ago Fred. 
W. Boyd, husband of the plaintiff in this suit ; I was a total stranger 
to all the mortuary p ings. 

Q. When did you first know that “ Raleigh” plantation was up 
for sale under proceedings in that succession ? 

A. I only knew that the place was for sale from the public adver- 
tisements that I saw in the papers. 

Q. How long was that prior to the public sale of the place? 

A. Well, only a few days; I was buying lands about that time; 
- [ was investing my money in lands, and in looking over the papers 
I discovered the advertisement of the sale of Raleigh plantation. 

Q. That was advertised for sale at Floyd, was it? 

A. Yes, sir; it was advertised for sale at Floyd, the parish site of 
Carroll parish. 

Q. Had you seen or did you examine the papers or mortuary pro- 
ceedings in the successions of James Railey under which the Raleigh 

plantation was advertised for sale? 
918 A. I never examined the mortuary papers and knew noth- 
ing about the condition of the succession; I simply knew 
from what I saw in the papers that the property was for sale. 

Q. Did you make any examination of the papers or proceedings 
in that succession with a view to ascertain what had been done or 
with what regularity the proceedings had been conducted until after 
you became the purchaser of “ Raleigh ” plantation ? 

A. I never made any examination of the mortuary papers of the 
succession of James Railey until after this suit was filed; I had no 
idea when I saw the advertisement that I would become the pur- 
chaser; I was up there buying lands, but I did not know what 
arrangement had been made or who would be the purchaser. 

Q. Did you know who was acting as the representative of that 
succession either as executor or administrator ? 

A. Chas. R. Egelly. 

Q. Do you know him ? 

A. I knew Mr. Egelly very slightly, having only seen him twice 
in perhaps twelve months prior to that time. 

Q. Do you know any attorneys, who were at that time or who re- 
side now in the parish of East Carroll, styled in the bill Sparrow 

and Montgomery ? 
919 A. Yes, sir; I have known Sparrow and Montgomery well 
for over twenty (20) years. 

Q. Now, did you, prior to your purchase of the Raleigh plantation 
in Floyd at the succession sale of James Railey, have any arrange- 
ment, combination, or agreement or understanding with either 
Egelly, Sparrow and Montgomery, or any one relative to the pur- 
. Chase or proposed purchase of the Raleigh plantation ? 

A. I did not. 

Q. Had you prior to the time that this property was advertised 
for sale entered into any combination, arrangement, or agreement 
with Sparrow and Montgomery or any person or persons with a 
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view of provoking proceedings in the successions of Raley to the end 
of bringing about the sale of this plantation? 

A. I did not; I had nothing whatever to do with it; I was a total 
stranger to all the proceedings. 

Q. At the sale at Floyd who bid for you on the property; did you 
bid individually or did some agent bid for you? 

A. I bid myself individu-lly ; I bought a great deal of property 
about that time; during the month of October, 1868, I bought, per- 
haps, ten thousand (10,000) acres of land. 

Q. You were at that time investing in land? , 

A. I had money, and I was buying lands whenever I could find 

what I thought was an advantageous purchase. | 
920 Q. Do you know or did you at the time know of any fact 
or matter or thing about or concerning the public sale of the 
“ Raleigh ” plantation at Floyd that was irregular, or did you know 
— of any combination to reduce or effect the price of that 
sale? 

A. I did not; I knew nothing in regard to it; I did not know 
until the property was knocked down to me that I would become 
the purchaser. : 

Q. Do you remember about how long after the property was ad- 
judicated to you that you paid the money? 

A. Very soon afterwards; a few hours: I think the same day. 

Q. Do you remember to whom you paid the money? | 

A. Well, my impression is that I paid it to Montgomery in the 
presence of Egelly; I know I paid it under Egelly’s instructions; he 
told me to give it to Montgomery, as he was a privelleged creditor 
for a large amount; the payment, I think, was made in the presence 
of Egelly at his request. 

Q. Do you know of anything or did you have anything to do 
= the subsequent dispositions of that money in the succession of 

iley ? | : 

A. I know nothing in the world about it; soon after the sale I 
came to New Orleans to reside here; I know nothing of what trans- 
pired in that succession; as before stated, I never examined the 

papers in that succession until this suit was brought. 
921 Q. Now, did you at any time either suggest, intimate, or 
direct what disposition should be made of the money paid by 
you for the Raleigh plantation among the creditors of the succession 
of Railey? 

A. I know nothing whatever about it and made no suggestions ; 
I was simply concerned about the purchase and about the price to 
be paid and who to pay it to; that was all the concern I had with 
the matter. 

Q. What condition was the Raleigh plantation in at the time it 
was purchased by you at Floyd? 

A. The Raleigh plantation at that time was exposed to overflow 
like a great many other places; the levee was down in front and cav- 
ing off; it was overflowed in 1867 and in 1868; it had the appear- 
ance of an abandoned plantation; the improvements were destroyed ; 
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the cabins that were upon the place were poor log cabins; the cabins 
that are upon the place were put there after I purchased it. 

Q. Was there anything of any considerable value upon the place, 
except the land itself? 

A. The land was the only thing I ettached much importance to 
as having any value. As before stated, the cabins were poor log 
cabins. After buying the property I went to work as soon as I as- 
certained the levees would be put up on the place and expended a 

large amount of money in building cabins and opening ditches 
922 and clearing up the land, that had grown up, on the place 

within, perhaps, two years. After my purchase my expendi- 
tures in the way of improvements were not less than $25,000. 

Q. Could the place have been productive in growing cotton or 
other crops to any remunerative extent without the repairs and im- 
provements and expenditure you put upon it? 

A. As before remarked, the cabins upon the place were old and 
delapidated and levied out ; there was no place for the hands to oc- 
cupy; these improvements were ubsolutely necessary to put the place 
in cultivation ; the labor had all gone off from the place, with the 
exception of a few famil-es; I built afterwards fifty frame cabins with 
glass windows and brick chimneys and sent and got two hundred 
negroes to occupy them ; I also opened up all the ditches. 

Q. You spoke of plantations on the river front caving in the 
river. To what extent has that plantation caved off since you pur- 
chased it? 

A. There was originally about 1,600 acres in “ Raleigh” planta- 
tion; there is now about 900 acres; the balance has caved in the 
river and the caving is yet going on at a fearful rate. 

Q. Now, of the lands that remained and that which caved off into 
the river, which was the most valuable? 

A, In my opinion, the highest and best part of the lands have 

caved into the river or is outside of the levee. It was once a 
923 magnificent plantation, but the caving of the banks and the 

expenses attending the constant removal of the houses has 
rendered the place of very little value to me, I think, to-day. I have 
lost money by having the place. Three lines of levees have been 
built upon the place since I bought it. I have dug ditches and have 
to dig them over again, as new levees were built. 

Q. You said that about this time, in the summer and fall of 1868, 
you were purchasing large quantities of land in the parish of Car- 
roll or in the vicinity of the Raleigh plantation ? 

A. Yes, sir; I was purchasing land in the parish of Carroll, and 
I bought some land in the parish of Madison, but mainly in the 
parish of Carroll, as it was one of the most productive cotton par- 
ishes in the State. 

Q. You were, then, conversant with the prices at public sale of 
lands of the character of Raleigh plantation and plantations in its 
vicinity when you purchased this Raleigh plantation in 1868 ? 

A. Yes, sir. 

Q. Now, was the price paid by ae for the Raleigh plantation a 
reasonable market value of that plantation at that time? 
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A. The property that was being sold under the hammer at that 
time was all sold very low. I thought I could make something by 
the improved condition of things in the future, and therefore bought 

ands, generally at fo sales. Ata forced sale the Rale 
924 plantation sold for about the usual price that was paid for 

such lands at that time; I mean lands exposed to overflow 
and when they had been abandoned. 3 

Q. Have you with you now, or can you produce, conveyances or 
copies of conveyances of lands in the parish of Carroll, of the char- 
acter and description of the Raleigh plantation in quality, made at 
or about that time? : 

A. I bought the Raleigh plantation, I think, on the 20th of Oct., 
1868. The Bass plantation, upon which I reside, I bought, I think, 
on the 17th of October, 1868. The Bass plantation I regard as 
much more valuable than the Raleigh plantation ; it has a residence 
on it that cost $15,000; that was the original price. I bought the 
plantation in 1868 for $2,000. 

. Have you the conveyance? 

. No, sir; not with me. 

. About how many acres was there? 

. 1,400. 

. Was it equally well situated as the Raleigh plantation ? 

. Yes, sir; it produced 500 bales of cotton this year. It is more 
favorably situated with regard to overflows. Now I have deed of 
23rd of October, 1868. I purchased from Dan’l S. Vincent 3,775 
acres for $5,000, about a dollar and seventy-five cents an acre. 

Q. Where is that plantation situated ? 3 

A. That plantation is situated in the parish of Carroll; it was a 
plantation before the war worth from sixty to seventy-five dollars an 
acre. I purchased this land on the 23rd of October, 1868. 

Q. Is this a copy of conveyance.(handing witness a deed)? 
925 A. This is a copy of the conveyance. 


(Document marked No. 1 offered in evidence.) 


I bought the Hawes-Harris place, on the Mississippi river, on the 
2 Nov’b., 1867, 3,400 acres, for $650.00. 

Q. Have you a copy of the conveyance? 

A. Yes, sir; this is it (producing the copy). 


(Document marked “ No. 2” offered in evidence.) 


The WitTNEss: It was one of the finest plantations in the parish, 
but, like the Raleigh plantation, the levee was down on the front, 
and when I bought the Bass place the levee was down on that place ; 
so that all these plantations on the river, when the levees were down 
and when the labor had left, when they were offered for sale the 
price was almost insignificant. The W. W. Richardson place I 
bought on the 29th of Oct., 1868, 572 acres—price, $400.00. 


(Document marked No. 3 offered in evidence.) 
Q. Is that situated on the river also? 


OPO PO 
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A. It is situated in the parish, but not on the river; it is exempt 
from overflow. 

On the 10th of Oct., 1868, I purchased the Long-Shot plantation, 
569 acres, for $1,000. That plantation before the war was worth $75 
an acre. 

Q. Was that cultivated land, any of it? 
A. Nearly all cultivated land. 


(Document marked “ No. 4” offered in evidence.) 


The Witness: The Holland tract, 160 acres; I bought that tract 
on the 30th of October, 1868, for $160. That land was worth 
926 $40an acre before the war, all in cultivation. 


(Document marked No. 5 offered in evidence.) 


The Tempelton place, 1,565 acres; the price paid for that place was 
$1,000; that land was worth $75.00 an acre before the war; that 
plantation used to produce 1,200 bales of cotton before the war. 


(Document marked No. “6” offered in evidence.) 


Here is the Chambliss place, 325 acres ; John Williams & Son and 
myself purchased that plantation, April 24th, 1868, for $325.00. 
There is the deed. That property was worth $75.00 an acre before 
the war; highly improved land. 


(Document marked No. “7” offered in evidence.) 


The Wrrwness: Here is the Taylor tract; I purchased it on the 9th 
of Oct., 1869, 650 acres, for the price of $325.00. That place sold in 
1860 or 1861 for $40.00 an acre. This was one of the finest places 
in the parish before the war; highly improved. 

(Document No. “8” offered in evidence.) 


The Wrrtness: Here is the Smith tract ; on the 2nd of Jan’y, 1869, 
I purchased the Smith tract, 425 acres, for the price of $354.75. It 
was a highly-improved plantation, worth $50.00 an acre before the 
war. 


(Document marked No. “9” offered in evidence.) 


On the Sth of Febr., 1870, I purchased the Thompkins plantation, 
520 acres, for the price of $1,733.33. This plantation sold before the 
war for $45.00 an acre; it was one of the best in the parish. 


(Document No. “10” offered in evidence.) 
927 The Jackson tract, which I purchased on Jan’y 7th, 1869, 


..__ 417 acres, for the total price of $550.00. This plantation was 
highly improved—one of the best plantations in the parish. 


(Document marked No. “11” offered in evidence.) 


On the 28th of October, 1868, I purchased the Farmer tract, 642 


— for $600. This plantation escaped overflow and is a fine 
place. 


(Document marked No. 12 offered in evidence.) 


445 
The Witness: I have deeds of other lands that were sold to other 
ple about thesametime. I havea deed here from George A. Sher- 

idan, sheriff, to J. W. Montgomery—the C. B. Richardson tract. The 
deed is dated 3rd of Oct. 1868, for 569 acres; price, $100. That 
plantation before the war was worth $50 an acre. 

Q. Sheriff sale ? 

A. Sheriff sale; I was present at the sale; it was knocked down 
for $100. 


(Document marked No. “13” offered in evidence.) 


Here is a deed from a George A. Sheridan to C. T. Motley. The 
deed is dated 2nd Jan’y, 1868, 1,200 acres of land; price, $600. I 
was up there at the sale. 

Q. Were you present at this sale? 

A. Yes, sir. 

Q. Sheriff's sale? 

A. Yes, sir. 

Q. Do you know anything about that land? 

A. That land was one of the finest places in the parish be- 
928 fore the war; that land was worth $50.00 an acre before the 
war. 


(Document marked No. “ 14” offered in evidence.) 


The Witwxss: Here is a deed from George A. Sheridan, sheriff, to 
John H.Green. Jt iscalled the Foster place, adjoining Raleigh, im- 
mediately below. It was sold on the 5th Sept., 1868; 1,700 acres ; 
price, $1,734.00. I was present at that sale. 

Q. How did the place compare with the Raleigh place at that 
time? 

A. The Foster place—called Pecan Grove place—had not been 
overflowed for 50 years. It was occupied during the war and escaped 
overflow in 1867 and 1868, when Raleigh was inundated. It was 
cultivated and ina much finer condition than the Raleigh planta- 
tion. That place sold in 1868 for some $1,700 and odd dollars at 
sheriff sales. 


(Document marked “15” offered in evidence.) 


Here is a deed from W. W. Collins, sheriff, to Chas. McAlister. 
The sale took place on the 4th Jan’y, 1868 ; 410 acres; price, $410. 
I was present at that sale. That property before the war was worth 
not less than $50.00 an acre. 

Q. Was it in as good a condition as the Kaleigh plantation when 
you bought it? 

A. It was in as good a condition—exposed to everflow—as the 
Raleigh plantation. : 


(Document No. “16” offered in evidence.) 


Now here is a deed from George A. Sheridan, sheriff, to 

929 Louis F. Genesis—the Carey place. It was sold on the 5th 
Sept., 1868; 647 acres; price, $215.67. 

Q. What is the character of that place ? 
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A. Just as good land as any place in the — ; highly improved 
before the war; exposed to overflow. All these places exposed to 
overflow were adjudicated for whatever peopel would give for them. 


(Document marked No. “ 17” offered in evidence.) 


HIere isa place that was not exposed to overflow. The deed is 
from W. W. Collins, sheriff, to H’y Friellson. The Geo. G. Wilson 
place was not exposed to overflow ; situated on Lake Providence, one 
mile and a half from the town of Lake Providence. I was at the 
sale of that plantation on the 4th of April, 1868; 532 acres sold for 
$3,000; H’y Fielson became the pu r. That plantation was 
worth $75.00 an acre before the war and was protected from over- 
flow. 


(Document marked No. “ 18” offered in evidence.) 


Here is a deed from W. W. Collins, sheriff, to H’y Frelson. The 
sale was made April 4th, 1868. I was present at the sale. 500 acres 
of land sold for $688.34. ‘There was the Claney place; that plan- 
tation before the war was worth not less than $75.00an acre. It was 
exposed to overflow when the sale occurred. 


(Document marked No. “ 19” offered in evidence.) 


Here is a deed from W. W. Collins, sheriff, to T. M. & J. M. 
930 Allen & Co.; the Owen tract, sold April 4th, 1868. I was at 
that sale; 480 acres; price, $160. That property was worth 
before the war $50.00 an acre. It was exposed to overflow when the 
sale took place. 


(Document marked No. “ 20” offered in evidence.) 


Here is a deed from W. W. Collins, sheriff, to T. M. & J. M. Allen 
& Co.; the Waddill tract. It was sold April 4th, 1868; 160 acres; 
price, $107.68. The property was worth $40.00 an acre before the 
war. It was exposed to overflow when this sale occurred. 


(Document marked No. “21” offered in evidence.) 


Here is a deed from W. W. Collins, sheriff, to Enoch Farmer. The 
sale took place Jan’y 4th, 1868. I was present at the sale. 642 
acres sold for $481.50. 


(Document marked No. “22” offered in evidence.) 


Q. What was the character of that land ? 
A. That land was protected from overflow. That land was worth 
from $25.00 to $30.00 an acre before the war. 


(Document marked No. “ 23” offered in evidence.) 


Here is a deed from W. W. Collins, sheriff, to H. R. Scott, tutor; 
1,520 acres and eight mules. It was sold Jan’y 4th, 1868, and the 
price was $1,760.00. I was present at the sale of that property. It 
was worth before the war $25.00 an acre. 

Q. During the time covered by the conveyances you have pro- 
duced you were in the market for the purchase of lands of the char- 
acter sold, where you not ? 


MARY E. R. BOYD, 4C., VS. WILLIAM G. WYLY ET AL. 447 


931 A. Yes, sir; I was buying lands; I have bought as much 
— 20,000 acres. = es = 

Q. Your attention was then called particularly to the price brough 
by lands when exposed at public sale? 

A. I was a practicing attorney then, living at the parish site, 
Floyd, representing a great many clients, and was observing, of 
course, the sale of lands, and where my clients had no interest in 
the sale, where I was free to buy without compromising my clients, 
I was looking out for elligible investments; I purchased within a 
few years about 20,000 acres of land in all. 

Q. ‘Now, can you state whether these pieces of property in the 
various deeds you have produced were the ruling prices that pre- 
vailed at the time for that c-ass of land? 

A. Yes, sir; fur lands situated as they were—that is, lands exposed 
to overflow. 

Q. Is it not true at that time the problem of labor or whether 
these plantations could be carried on in the future with success — 
very uncertain ? 

A. I differed with a good many of our best citizens about the 
future. I thought as great wealth had been accumulated in earlier 
times by investments in these lands J thought money could be made 
by makeing judicious investments at the time. There were many 
things that caused depreciation of prices in land. ‘The first was the 
overflow. The country had been overflowed in many parts of the 

parish quite often, and up to 1858 we had no satisfactory 
932 system of levees or levee system, and the frequent overflows 

had poner 68 the people very much. The citizens of that 
parish had sustained great losses in planting ; they were very much 
impoverished ; the parish was very poor. There were no land 
buyers from other communities in the market for the lands that 
were being forced upon the market at that time. A great many 
mortgages were held by commission merchants and banks, and the 
parties who held them had very little desire to purchase lands ex- 
posed as they were to overflow. Hence those places that were 
forma-lly very valuable were forced upon the market in 1867, ’8, & 
"9, and, as the people were very poor, the price of lands ruled at a 
very low rate for want of bidders at the forced sales. There was 
another reason that depressed the price of lands in 1868 ; it was the 
unsettled political condition of the country. A great many of our 
citizens, when the constitutional convention assembled in 1868 in 
New Orleans, thought the country would be Africanized ; they had 
no confidence in the Government that recognized the negro as a 
voter; a number of citizens had gone to Honduras. 

Q. Citizens of Carroll ? 

A. Citizens of Carroll had gone to Honduras and other places to 
escape an era of misrule, high taxation, and destruction that they 
thought would fall upon the country by the administration of the 

Republican party. The common sentiment of the people — 
933 that the country would be Africanized; lands were not 
worth anything ; I did not agree with that sentiment; I be- 
lieved that in the course of time things would get better ; therefore I 
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thought I would invest my money in these lands, believing that in 
the course of 8 or 10 years the disturbed condition of affairs would 
become better, and that the price of property would be inhanced in 
value. So it was the financial and political condition of the couniry, 
as well as the overflows, that combined to knock down the price of 
property to almost a nominal figure. 

Q. You have read and are familiar with the bill of complainant 
in this case ? 

A. I have. 

Q. Now, is there any word of truth in the charges of fraud made 
against you in that bill on the charge of conspiracy and fraudulent 
combination between you and any of the parties named in the bill ? 

A: No; there is not; I bought the land as I bought all the other 
land ; I bought it as a speculation and an investment. 

Q. You never was a party to or instituted anystep or proceeding, 
as the- allege, to force the sale of the Raleigh plantation ? 

A. I was not; Ihad no hand in or knowledge of any proceed- 

ings that culminated in the sale of the property except the 
934 advertisement which I noticed in the papers. 
Q. Now, were you the owner or holder of any claims or 
demands against the succession of Jas. Railey? 

A. I own claim- against the succession amounting to $40,000.00, 
interest and all. 

Q. How long have you held that? 

A. I have held that since 1870. 

Q. What are the character of the claims ? 

A. I hold a mortgage upon the plantation. 

Q. Against Raleigh plantation ? 

A. Yes, sir; against Raleigh plantation; I hold a mortgage on 
the Raleigh plantation; I have a mortgage title as well as a fee- 
simple title. 

Q. That is, that mortgage exist- if you have no title? 

A. That mortgage existed when I bought the property. 

Q. Now, has there been any payment or tender of any payment 
to you on anyof these demands against the Railey succession ? 

A. None, whatever; I don’t think I ever saw Mrs. Boyd in my 
life. 

Q. My question is, whether from any source? 

A. There was no tender or payment of the claim I hold or tender 
of the price I paid. 

Q. At the Floyd sale? 

A. At the Floyd sale. 


935 No cross-examination. 

Counsel for defendants offered in evidence copy of the 
record of the Court of Claims of the U.S. in the case of F. M. Boyd, 
ex., vs. The United States. | 

(Document marked No. “24;” also document marked No. “ 25.”) 
Counsel for complainant objects on the sole grounds that the doc- 
uments are not trrelevant to any of the issues raised in the proceed- 


ings. 


MARY E. R. BOYD, 4C., VS. WILLIAM G. WYLY ET AL. 449 


Third Day. 


New Orveans, Febr’y 27th, 1883. 


Present: J. B. Beattie, special examiner; Jas. R. Beckwith, Esq., 
counsel for deft, and Julius Aroni, Esq., a witness for def’t. 


Jutius Aron, Esq., sworn and examined on behalf of defendant. 


Direct examination by Mr. BeckwiTH: 


Q. a Aroni, you are a practicing lawyer in the city of New Or- 
eans ? 

A. I am, sir. 
936 Q. How long have you been so? 

A. Well, some 29 or 30 years; not all the time in New 
Orleans. 

Q. Where you ever at any time a member of the firm of Labat & 
Aroni, attorneys in the city of New Orleans? 

A. I was. 

Q. Did you or your firm have any negotiations or enter into any 
arrangement with Mrs. F. W. Boyd in relation to any proposed 
action at law in equity against Judge Wyly concerning or about a 
plantation situated in the parish of Carroll called the “Raleigh ” 
plantation ? 

A. I was written to by Mrs. F. W. Boyd whilst I was a member 
of the firm of Lobat & Aroni in reference to her claim against Judge 
W. G. Wyly, which she desired to enforce for the purpose of recov- 
ering a plantation in Carroll parish belonging to her father, Col. 
Railey. I don’t remember the name of the plantation. 

> Do you remember whether she rested her claim of title upon a 
will? 

A. I do not. 

Q. Did you ever have any other conference, by letter or other- 
wise, concerning any other demands against Judge Wyly ? 

A. No, sir. 

Q. Can you fix the date on which she first wrote to you concern- 
ing this demand against Judge Wyly? 

A. The correspondence, I believe, must have commenced either 

late in 1871 or early in the year of 1872. | ; 
937 Q. Did it result in any agreement or contract, conditional 
or otherwise, between you or your firm and Mrs. Boyd? 

A. There were some negotiations about fees, and the contract for 
fees was sent to me by Mrs. Boyd, who, I believe, lived in Chicago or 
somewhere Northwest, I believe. The terms would have n 
acceptable, but after careful investigation of the whole matter I 
came to the conclusion that I would not succeed in bringing about 
the desired result if I were to institute suit. 

Q. Do you remember whether that contract was ever executed or 
signed by you or vour firm and agreed to? 

A. When I found out, or rather when I had concluded, that I 
could not succeed in her suit I returned the contract to her, enclos- 
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ing the same in a letter which I wrote to her on the 8th of June, 
1872. 

Q. Have you a copy of that letter? 

A. I have my letter book before me and therein find a letter writ- 
ten by myself to Mrs. Boyd, wherein I stated my reasons for declin- 
ing to institute the suit, and for the same reasons I returned the 
written contract as sent to me by her, as already stated, ard I now 
proceede to read the letter just referred to. 


Note.—The witness read the following letter: 


938 JUNE 8TH, 1872. 
Mrs. F. W. Boyd. 


Dear Mapam: After careful examination of the affairs connected 
with the estate of your deceased father we have come to the conclu- 
sion that it will be utterly useless to commence proceedings against 
Judge Wyly. 

The following are principal reasons: We find that a number of 
judgements, and for large amounts, have been obtained against the 
estate, which are still in existance and of full validity, so that even 
if we were to succeede in setting aside the sale our labors would not 
enure to your benefit, but to that of your father’s creditors who 
could at once have the property resold for the payment of their 
claims, many of which have been Jegally transferred to Judge Wyly ; 
another reason is we would be required to refund to Judge Wyly 
the price for which the property was adjudicated tohim. We regret, 
therefore, that we are compelled to decline instituting the contem- 
plated suit and return to you the contract for fee. 


Very respectfully yours, &c., 
JULIUS ARONI, 
For Hunton & Grover, Lahbat & Aroni. 


The Witness: I may add that as the questions submitted to me 

were of grave importance and of considerable magnitude, I had asso- 

ciated Col. Hunton with me in the investigation, and it was, 

939 after a full exchange of our views, Labatt and Aroni pre- 

sented by me, and Col. Hunton, representing Hunton & 

Grover, that we concluded to abandon the idea of instituting suit 
against Judge Wyly. 


Q. Col. Hunton was a practicing lawyer in the city ? 

A. At that time Col. Hunton was a prominent lawyer in the city 
of New Orleans, with a large practice in the equity court of the 
United States, where this suit was to be brought. 

Q. Do you remember whether that letter was mailed to her or not 
(refer-ing to letter read by witness.) ? 

A. I am very certain the letter was mailed. I have got good 
reasons why I know it. I am also certain it was received by Mrs. 
Boyd, because the contract which I returned to her was shown to 
me by her counsel here in New Orleans. 

Q. Subsequently? How long subsequently ? 
A. A few months ago. 
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Q. Did you ever get a reply to this letter from her? 

A. No, sir. There was no occasion for it. 

Q. Now, was there ever any negotiations, subsequent to the nego- 
tiation terminated by the letter you have above given, between you 
or the firm of Lobat & Aroni and Mrs. Boyd in relation to this 
matter ? . 

A. None whatever, as far as I know. 


940 Fourth Day. 


New Ontrans, March 30th, 1883. _ 
Notice of taking testimony waived by council for def’t. 


Present: J. B. Beattie, special examiner; H’y B. Kelley, Esq., so- 
licitor for complainant; Jas. R. Beckwith, Esq., solicitor for def't. 


E. J. STrLEs sworn and examined on behalf of complainant. 


Direct examination by Mr. KELtLeEy : 


Q. Mr. Stiles, state your name, age, and occupation. 

A. Edward J. Stiles. 

Q. Live in the city ? 

A. I am a resident of New Orleans; travelling agent for Graham, 
Black & Co., cotton factors. 

Q. Have you any knowledge of Carroll parish ? 

A. Yes, sir. 

Q. Know the topography and situation of the lands in that parish ? 

A. 1 have travelled a great deal through there, sir, in the parish ; 
I know the front lands of the parish, sir. 

Q. Do you know where Joe’s bayou is? 
| A. Yes, sir. 7 
) Q. Where is it? 
: 941 A. It is partly in the parish of Madison, between the Mis- 

sissippi and the Mason. 

Q. About what part of the parish is it in? 

A. I suppose from six (6) to twelve (12) miles from the river. 

Q. Its general direction is from north to south ? 

A. Yes, sir; it runs parallel with the river. 

Q. Do you know where the Ashton levee is? 

A. Very well—that is, I know where the Ashton br-ake is. 

Q. Where is that ? 

A. Just at the Arkansas and Louisiana line. 

Q. Upper edge of the parish—Carroll parish ? 

A. Yes, sir. 

Q. What is the character of the br-ake there ? 

A. It is a very wide one; it is one that in years past has inun- 
dated a large portion of this State. 

Q. How long has that br-ake been there? 

A. To my knowledge, it has been there since 1876 ; I don’t know 
how much longer. 
: Q. What portions of the country do the waters of that br-ake 
overflow ? | 
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A. Well, sir, it overflows the rear portion of the parish of East 
Carroll and the front portions of West Carroll, and a portion of 
Moorehouse parish. 

Q. I am inquiring particularly about the parish of East Car- 

roll? 
942 A. It overflows the back portion of East Carroll parish and 
the front of West Carroll parish ; it covers the country along 
the banks of Joe’s bayou ; it depends, however, upon the depth of 
water; the country in that neighborhood has been abandoned in 
consequence. 

Q. What is the elevation of the land in that part of the parish as 
compared with the lands on the river front ? 

A. They are very much higher on the Mississippi river front. 

Q. What would be the relative value of the lands on the river 
front as compared with those in the back part of the parish along 
Joe’s bayou ? 

: — The river lands are very much more valuable than the back 
and. 

Q. Any hill land in that parish ? 

A. No, sir; not in East Carroll ; there may be, but I don’t know 
of any hill land around there, unless at the Mississippi river at the 
Ashton br-ake; I don’t know of any hill land in East Carroll parish. 

Q. From your knowledge of the country up there, would you or 
would you not consider the price of realty lands in the neighbor- 
hood of Joe’s bayou any criterion or stan-ard for the value of land 
on the front along the Mississippi river ? 

A. It would not be any criterion. 

Q. Do you know the “Raleigh” plantation up there—Judge 

Wyly’s place? 
943 A. I have seen it; I have not passed through it; I know it 
in a general way ; I have never examined it critically. 

Q. How does it compare with the average plantations up there, as 
far as you know? 

A. It compares very favorably—that is, up to the time the levee 
broke there last year and inundated it. As to the improvements 
and character of the soil it compares very favorably. 

Q. The inundation last year was very general, wasn’t it? 

A. In the immediate locality of “ Raleigh” plantation it was. 
None of the front lands in East Carroll parish above “ Wilton ” were 
inundated ; all below were. 

Q. In that vacinity ? 

A. Yes, sir. 

Fifth Day. 
APRIL SRD, 1883. 

Notice of taking testimony waived by council for def’t. 


Examination of Mr. STILEs resumed. 
By Mr. KELLEy : 


Q. Do you know the value of hill lands up in that region of 
country ? 
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A. What region of country? 

Q. Well, about East Carroll. 

A. There are no hill lands in East Carroll. 

Q. Are there any hill lands in West Carroll ? 

A. Yes, sir. 

Q. What would be the value of such lands? 
944 A. I suppose very much would depend upon the character 
of the improvements. There is no market value at all for 
wild lands in East Carroll parish. In West Carroll parish cultivated 
hill lands are worth something. Graham, Black & Co. own four 
hundred & ninety, 490, acres of wild land which they have offered 
repeatedly for five hundred dollars ($500.00). 

Q. What would be the relative proportion of the value between 
cultivated hill lands and cultivated bottom lands—take, for instance, 
the “ Raleigh ” plantation ? 

A. Well, I suppose “ Raleigh” plantation would be worth from 
three (3) to four (4) times as much per acre as any cultivated land 
among the hills of West Carroll. 


Cross-examination by Mr. BecKwITH: 


Q. Did you ever reside in East or West Carroll ? 

A. No, sir. 

Q. How did you acquire your knowledge of that country? 

A. From traveling. 

Q. For what purpose did you travel? 

A. I have been traveling agent for the cotton house of Graham, 
Black & Co. 

Q. In soliciting consignments ? 

A. Yes, sir; principally in making collections in that country 
where they had out a large amount of money. 

Q. When did you first go up to Carroll parish, or get any knowl- 

edge of it? 
945 A. In 1876. © 
Q. Your knowledge consisted—such knowledge as you ac- 

quired—of such information as you gathered in making your col- 
lections ? 

A. In takeing mortgages and making purchases. We purchased 
a good deal of real estate. 

Q. On speculation ? 

A. No, sir; we purchased it because we had to foreclose; we took 
it in making amicable settlement ; we took the land for debt. 

Q. During what year? 
; c. We purchased in 1878; we purchased, I think, in 1880 and 

1. 

Q. Your earliest purchases, then, were in 1878? 

A. Yes, sir. : « 

Q. Were those purchases made at forced sales, or in compensation 
for debt? 

A. Generally in compensation for debt. 

Q Well, the exchange, then, was a matter of compromise, wasn’t 
it ? 
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A. Generally it was a matter of settlement. It was a question of 
taking land in lieu of money. We made one (1) purchase where the 
party owed us forty thousand dollars ($40,000); we paid them ten 
thousand dollars ($10,000)—that is, we took land. 

Q. You have never been in the market buying land on specula- 
tion or in any other way, except for debt ? : 

A. We never bought or sold on speculation. 

Q. You referred, in your examination-in-chief, to Joe’s bayou. 
Where does that run through—what portion of of East Carroll 

rish ? 
946 ee It runs parallel with the oer river, and I would 
suppose from six (6) to twelve (12) miles from it. 

Q. Emptys into the river? 

A. No, sir; it does not. 

Q. Where does it discharge? 

A. Its mouth is somewhere below, in Madison parish; I think it 
discharges into the Tensas river. 

Q. What portion of the banks of that bayou h ave you been over? 

A. I have been along it in East Carroll. 

Q. For the whole width of East Carroll? 

A. No, sir. 

Q. What portion of it? 

A. I have crossed it at several points. I suppose I have crossed 
it at three (3) or four (4) different points. 

Q. Your knowledge, then, of the lands along the bayou is such as 
you got in crossing it? 

A. My knowledge is derived from riding in a dug-out. 

Q. Well, how much of that bayou have you been over in a dug- 
out ! 

A. From Lake Providence to Goodriche’s and Wilton’s. 

Q. Were your voyages up and down the bayou or across it? 

A. They were across the bayou. 

Q. — knew nothing of the parish, I suppose, prior to 1876 ? 

A. No, sir. 


By. Mr. KELty : 


Q. What depth of water was there in the bayou when you crossed 
it; was there a few inches, or was the water deep ? 
947 A. There was no uniformity of depth. 
Q. Well, during periods of high water? 

A. There is no uniformity of depth. I have crossed the bayou 
sometimes when [ had to get out and carry the dug-out across. 

Q. During high water there is a general inundation along Joe’s 
bayou ? 

A. Yes, sir; there is a general inundation along Joe’s bayou in 
the spring of tbe year. 


By Mr. BeckwItu : 

— you know how long that inundation lasts or how frequent 
it is? 

A. It has been generally every spring. 
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Q. You don’t know how long it lasts, do you? 

A. When the Mississippi river gets within its banks the water 
generally goes off. 

Q. Have you ever seen it inundated in June? 

A. Yes, sir; when the water is high. 


By Mr. KE tty: 


Q. Where does most of the water come from ? 
A. Last year it came from several sources ; some of it came from 
the Ashton br-ake. 


Admission. 


It is admitted by counsel for defendant that document marked 
“ X X” is a correct tracing of the parish of Carroll as it appears on 
Hardee’s official map of the State of Louisiana made in the year of 
1871, and that said tracing was made by Geo. B. Nicholson, civil 
engineer. 


948 EvGENE D. SAUNDERS sworn and examined on behalf of 
complainant. 


Direct examination by Mr. KELLy: 


Q. Mr. Saunders, will you please look at that order and state 
whether vou went up to Lake Providence (handing witness the 
original order appointing a special examiner in this cause) ? 


Witness, after looking at document referred to above, says: 


A. Yes, sir; I did last summer. I left the city on the 14th of 
July last, I think, to take testimony in this case at Lake Providence. 
I was at Lake Providence from the 15th of July until about the Ist 
- August; most of the time I was engaged in takeing testimony in 
this case. : 

Q. Look at that notice and say if you attended at Lake Providence 
on the day specified therein (handing witness document marked 
“X X X”). 

Notre.— Witness, after looking at document marked “ X X X,” 
says: 

A. Yes, sir; I went up to Lake Providence on the 7th of August 
in order to be at Lake Providence to take the testimony of Judge 
Wyly’s witnesses on the 10th of August. I went pursuant to that 
notice (referring to doc. marked “X X X”). I went there to take 
testimony ; when I got there-Judge Wyly declined to take testamony ; 
he did not give any reason for declining, but I recollect he refused . 

positively to take testimony. I called on him then to take 
949 testimony pursuant to this. notice; he denied that he had | 

given any notice. I told him I had that notice signed by his 
counsel, Judge Ludeling. He said if Judge Ludeling had given 
any such notice that it was without his authority ; he called on me - 
to produce it. I told him that the notice was in my room at the 
boarding-house where I was staying ; that I would show it to him or 
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file it with the commissioner. Then, as he did not take testimony, I 
came back on the 10th day of August. There was no further testi- 
mony taken at Lake Providence. 

hae Well, state what occurred before—when you first went up 
there. 

A. When I first went up there we took a great deal of testimony 

for the purpose of establishing the value of lands of similiar char- 
acter and situation to those of “ Raleigh” plantation. 


Counsel for def’t objects to the witness testifying as to the takeing 
of depositions, the deppositions themselves being matiers of record. 


The Wrrnes-: I took the oral testimony of a number of witnesses, 
as the record shows. Judge Wyly informed me then that he would 
offer in evidence deeds of sales of lands in that parish about the 
time the “ Raleigh” plantation was sold for the purpose of showing 
that the price obtained for “Raleigh” plantation was the average 
price obtained at that time. He had a good many deeds made out ; 
I don’t know how many. _ I saw him one day with a bundle of them 
in his pocket; he drew them out, but did not show them to me, and 

I think on that same day he had offered two (2) or three (3) of 
950 them in evidence before the commissioner. When he offered 
them I inquired of the witnesses who were present what were 
the circumstances under which those sales took place. The record 
will show what explanations were given to account for the low 
rices which which were shown by the deeds he offered in evidence. 
Judge Wyly then stopped offering the deeds in evidence. I simply 
know from what he said that he at that time had a number of them 
(deeds) made out. He could have offered them at that time had he 
— to do so, but he didn’t offer more than one (1) or 
two (2). 

Q. Did Judge Wyly, at that time, make any statement to you 

why he purchased those lands in Carroll parish ? 


Question objected to by counsel for def’t. 


A. In conversation with Judge Wyly I heard him say that after 
the war he had purchased a great deal of lands in the back portion 
of the parish, as I understood it, which were overflowed and of very 
little value unless the levees, which protected them, were rebuilt ; 
they would be, he said, of more value than the river lands. I don’t 
recollect precisely the amount of land he said be purchased, but my 
impression is he said somewhere about twenty thousand (20,000) 
acres. Some of those lands were on Joes bayou, he told me; just 
where there are I don’t recollect, but they are between Lake Provi- 
dence and Floyd somewhere. 

Q. Did he assign any reason for not taking any testimony for the 
defence ? 

The Witness: On the 10th of August ? 

Mr. KEtty: Yes, sir. 
951 The Wrrvess: I don’t think he assigned any ; I don’t rec- 
ollect his assigning any ; he arbitrarily refused todo it. I then 
called on him in the presence of the commissioner, Mr. Beattie, to 
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take the testimony ——_ to the notice that had been sent me by 
his counsel, Ju deling. He refused todo it. I heard the boat 
blowing for the landing and told Mr. Beattie, the commissioner, to 
enter my protest against the proceedings on the part of Judge Wyly 
in summoning me up there to take testimony and then not take it. 
I wrote Judge Wyly a letter while I was on the boat to put in the 
record ; what I thought about his summoning me there to take tes- 
timony and then not taking it. I sent it to Mr. Beattie and told him 
to file it in the record. I can say, in regard to those deeds, that if 
they had been offered last summer we would have had an opportu- 
nity éo ascertaining whether they represented bona fide sales or not; 
also the situation and valuation of the lands conveyed under them. 

Q. You had no opportunity at that time to take rebutting testi- 
mony ? 

A. No, sir; the record will show that. 

Q. And you came away ? | : 

A. I came away on the 10th of August, as soon as he refused to 
proceed with his testimony. 


Cross-examimation by Mr. BeckwiTH: 


Q. At the time these deeds you speak of were produced by Judge 
Wyly, you were making out your case, were you not? 
952 A. Yes, sir; I was taking testimony for complainant. 
Q. And it was during the cross-examination of some of the 
witnesses. 

A. Yes, sir. 

Q. What was your relations with the case then ? 

A. I was then a partner in the firm of Mott, Kelly & Saunders, 
who were solicitors for complainant, and as a member of that firm I 
was taking testimony. 

Q. When was the partnership dissolved ? 

A. On the Ist of Dec., 1882. | 

Q. That left you without any interest in this suit? 

A. Without any at all, sir. 

Q. Now what means have you of knowing what oe Judge 
Wyly held in his hands during the cross-examination of your wit- 
nesses? 

A. Merely from what he said to me; he said those were deeds he 
would offer. 

Q. He did not show them to you? 

A. No, sir; he did not show them to me. 

Q. Consequently you knew nothing more thaé his general state- 
ment in regard to those deeds? 

A. That is all; I know that_he stated to me that the deeds would 
be offered for the purpose of showing the value of lands at that time, 
in 1868, in that parish. | 

Q. You got rather put out with Judge Wyly, did you not? 

A. I did, in consequence of my second visit, on the 10th of August. 

Q. You wrote him a pretty sharp letter, didn’t you? 

A. The letter, which is on record, will show; I must say, I was 
very much put out with Judge Wyly. 
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953 Q. That rather appeared in your letter? 
A. I think it did. 


Notice of Taking Testimony. 
Original. 
U.S. C. C., 5th Circuit, Western Dis’t of La. In Equity. 
Mrs. Mary E. R. Boyp 
\ No 1. 


vs. 
Ws. G. Wy -y 4 als. 


To Jas. R. Beckwith, solicitor for deft, N. O., La. : 

-Dear Sir: Please take notice that an examination of witnesses on 
behalf of complainant will be held at Lake Providence, East Carroll 
parish, La.,on Friday, April 20th, 1883, and continue from day to 
day until completed 

N. O., La., April 14th, 1883. 

(Signed) S. B. BEATTIE, 
Special Examiner. 


Served a copy of the above notice on Jas. R. Beckwith, Esq., solic- 
itor for deft-, by handing hzm the same to him in person in N. O., 
La., April 14th, 1883. 

(Signed) J. B. BEATTIE, 
Special Examiner. 
954 Notice of Taking Testimony. 
U.S.C. C., 5th Circuit, Western Dist. of La. In Equity. 
Mrs. Mary E. R. Boyp 
| vo 1. 


vs. 
Wa. G. Wty 4a als. 


To Hon. Wm. G. Wyly, Lake Providence, La. 


Dear Sir: Please take notice that an examination of witnesses on 
behalf of complainant in the above-entitled and numbered cause 
will be held at Lake Providence, East Carroll parish, La., on Friday, 
April 20th, 1883, and continue from day to day until completed. — 

Lake Providence, La., April 17th, 1883. 

(Signed) J. B. BEATTIE, 
Special Examiner. 


Served a copy of the above notice on Wm. G. Wyly, Chas. R. 
Egelly, def'ts, and Jas. M. Kennedy, Esq., solicitor for defts, by hand- 
ing them copies of the same in person, at Lake Providence, La., 
April 17th, 1883. 

(Signed) J. B. BEATTIE, 
_ Special Examiner. 


ang 


MARY E. R. BOYD, 4C., VS. WILLIAM G. WYLY ET AL. 459 


955 Sizth Day. 


LaKE PROVIDENCE, East CARROLL Parish, La., 
| | April 21st, 1883. 
Present: J. B. Beattie, special examiner; H’y B. Kelly, Esq., so- 
licitor for complainant; J. M. Kennedy, Esq., solicitor for defend- 
ants. 


F. H. G. TayLor sworn and examined on behalf of complainant. 


Direct examination by Mr. KEtty: 


Q. Mr. Taylor, state your age and oceupation, sir. 

A. Well, sir, I am sixty-one (61) years of age; deputy clerk of the 
eighth district court. 

Q. The clerk is ex officio recorder ? 

A. Yes, sir; I am deputy clerk and ez officio deputy recorder. 

Q. The assessment rolls of this parish are on deposit in your office, 
are they not, for the years of 1870 & 1882? 

A. Yes, sir. 

Q. Will you look at that abstract of the assessment rolls and state 
whether you prepared that abstract from the rolls, and say whether 
it is correct and whether you took it from the rolls (handing wit- 
ness document referred to) ? 

A. Yes, sir; I prepared that myself; took it from the rolls; it is 

correct. 


956 Q. It is correct ? 
A. Yes, sir; it is correct; it is from the assessment rolls of 
1870 and 1882. 


Document marked “ 26,” offered on the part of complainant, filed. 


Cross-examination by Judge Wy ty : 


Q. Do you know the Cunningham place, Mr. Taylor? 

A. Yes, sir; I know it pretty well. | 

Q. Is that on the river or on the bayou? 

A. It ison the river. 

Q. In cultivation ? 

A. Yes, sir. 

Q. Is it considered a good average place? 

_A. I consider it one of the best places in the parish myself. 

Q. Did it escape overflow last year? 

A. Well, now, I was so closely gonfined in my office last year that 
I am not prepared to say whether the back part was under or not. 

Q. Were the river places in the parish above “ Wilton” overflowed 
last year ? 

A. No, sir; I think not. 

Q. As a whole, do you think that plantation was under water last 
year? | 

A. Well, I can’t answer that question because I don’t know any- 
thing about it; I really can’t say. 

Q. Was that plantation (Cunningham) sold at auction last year 
or sold by the sheriff? ; 
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957 A. Yer, sir; sold at auction. 
Q. Will you lock at that deed—I see it is certified to by 
you as deputy recorder—and say if — made that copy ? 
A. Yes, sir; I drew up that deed myself; it is an exact copy of 
the deed. 


Referring to document marked “ 27,” offered in evidence on the 
part of def’t, filed. 


Q. Mr. Taylor, do you know the Edgewood plantation ? 


The Witness: Which—that place down the river ? 

Judge Wyty: Yes; close by “ Raleigh.” 

The Witxess: Yes; I know the place, but all I know about it is 
from seeing it when riding along on the levee; I don’t know any- 
thing about the character of the place. 


Q. You were down in that neighborhood frequently some years 
? 
A. Yes, sir; some years ago. ; 

Q. I hold in my hand a deed of that “ Edgewood ” plantation, 
made on the 22nd of Sept., 1869, by Perry H. Hanna to Frank M. 
Taylor. The tract purports to contain three hundred (300) acres, 
and the = is seventeen hundred & fifty dollars ($1,750). Will you 
look at that deed and say whether that refers to that place (hand- 
ing witness deed referred to)? 


(Witness, after looking at the deed referred to :) 


A. This is the deed that was copied by Mr. Hook this morning ; 
I gave him the original deed to copy from. 


(Document marked “ 28,” offered in evidence by def’t, filed.) 


95S Q. This is a copy of the original deed ? 
A. Of course. 

Q. Well, now, I will ask you, Mr. Taylor, how far is the “ Edge- 
wood ” plantation above “ Raleigh ” plantation, on the river ? 

A. Well, sir, it is about—from the upper edge of “ Raleigh” to 
the lower line of Edgewood it is hardly a mile; about three-quarters 
(?) of a mile. 

Q. About three-quarters of a mile above “ Raleigh ” plantation ? 

A. Yes, sir. 

Q. Did you know the “Goodrich ” place in 1868S ? 

A. Yes, sir; I know that place pretty well. 

Q. What was the condition of that place in 1868 with reference 
to the other places; was it considered an eligible plantation ? 

A. Yes, sir. 

Q. Was it well improved ? 

A. Yes, sir; it is a small place; considering the size of it, it was 
one of the best improved places on the river; the dwelling was a 
very indifferent one, but it had a good gin-house on it. For a small 
place it was a little above the average of places. 

Q. I will ask you whether or not it had a fine stone house ? 
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A. Yes, sir; the finest stone house in the parish, probably ; none 
in Providence to equal éo it. 

Q. I will ask you if that stone house was (1) one or (2) two-story ? 

A. (2) Two-story. 

Q. Was that built just before the war? 

A. Yes, sir; a short time before the war. 
959 Q. I will ask you what was the probable expense and cost 
of that building? 

A. I can’t say. 
we would be the ordinary expense of such a building as 

at! 

A. I have no idea. 

Q. I hold in my hand a deed under execution of John W. Scar- 
borough vs. Henry Goodrich. This purports to be a sale of that 
plantation by the sheriff on the 2nd of May, 1868. I will ask you 
to examine that deed and say whether that came from your office— 
that copy (handing witness a deed). 

A. Yes, sir; that was made this morning by Mr. Hook, deputy in 
the office. I presume it is a true copy. I did not have time to com- 
pare it with the original; I was very busy. I know he had the 
original to copy from. I know I gave it to him, and I presume it 
is correct. 


Rs oes marked No. 29, offered in evidence on the part of def’t, 
filed. 


Q. Mr. Taylor, I hold in my hand a deed by the sheriff to Mary 
B. Balfour,“ Rescue ” plantation, sold under execution Ist of Febru- 
ary, 1868, eleven hundred and eighty-two (1,182) acres of land, 
forty-six (46) mules, four (4) horses, two thousand nine hundred and 
sixty-two (2,962) bushels of corn, and farming implements; sold for 
the price of eleven thousand seven hundred dollars ($11,700). I 
will ask vou if that was not acotton plantation, and whereabouts in 
the parish it is located ; how far from “ Raleigh” plantation ? 

A. It was a cotton plantation in 1868. 

960 Q. How far is it from the “ Raleigh ” plantation ? 

A. Well, it is about—in a direct line I suppose the “ Rescue” 
plantation—well, I don’t know exactly. In a direct line I suppose 
it would be some four (4) miles. | 

Q. Did you have the copy made out (handing witness deed above 
mentioned)? 

A. Yes, sir; I had this copy made out at your request. 


(Document marked No. “ 30,” offered in evidence on the part of 
def’t, filed. 


Q. Mr. Taylor, do you know this “ Davison ” track out here near 
Capt. Montgomery’s place ? 

A. Yes, sir; I know it by riding along the place. 

Q. You knew it before the war? 

A. No, sir; I did not. 

Q. Did you know when Davidson owned the tract ? 
A. No, sir; never was in Providence but once before the war. I 
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know as little about the country up here as any man in the parish, I 
reckon. 
| Q. I have the deed of the “ Davidson ” tract sold on the 5th Dec., 
ft 1868, eleven hundred and ninety-one (1,191) acres, price nine hun- 
dred and eighty-two dollars and 5°, ($982.80). How far is that 
place from here ? 

A. About five (5) miles. 

Q. Is that a correct copy of the deed (handing witness deed re- 
ferred to)? 

A. Yes, sir; I had this copy made out. 


By Mr. KELty : 


Q. On which side of the Tensas bayou is it? 
961 A. It is on this side, sir; whether it runs over the bayou 
I don’t know; I think it is on both sides of the bayou, but 
a the improvements are on the otherside; the building and gin-house 
are on the other side; most of the open lands was on the other side; 
the buildings are all gone. 


(Document marked No. “31,” offered in evidence on the part of 
def’t, filed.) 


Q. Now, Mr. Taylor, do- you know the “Drew” tract on Bayou 
Mason? 
A. Yes, sir; I know it very well; the one there above “ Monti- 
Q. Yes, sir. 
| A. Yes, sir. 
7 Q. There are four hundred and forty-eight (448) acres in that } 
tract? 
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1 A. Yes, sir. 
+ Q. Mr. Taylor, I hold in my hand a deed by W. W. Collins, 
1 sheriff, to John A. Stevenson, of New Orleans, showing a sale of 
1] four hundred and forty-eight (44S) acres of land on the 6th of June, 
ti 1868, for the price of eight hundred and ninetv-seven dollars and 
iss ($897.67). I will ask you to look at that deed and say whether 
it is one of those furnished from your office (handing witness deed 
referred to)? 

= Yes, sir; that deed was furnished at your request from my 
office. 


(Document marked No. “32,” offered in evidence on beha'f of ) 
def’t, filed.) 


Q. Mr. Taylor, what was the character of that “Drew” place be- 
fore the war? 
A. I think the Drew place before the war was considered one of 
the best places in the parish; it was abandoned since the war; 
962 that place was abandoned in consequence of overflow; that 
section of coantry before the war when the levees was up was 
a better country than the river country really. 
Q. What would you estimate that land as having been worth be- 
fore the war? 
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A. Well, sir, I suppose that land before the war was worth sixty 
dollars ($60.00) an acre. 

Q. Mr. Taylor, do you know H. R. Wade? 

A. Very well. 

Q. Did you know his place in the parish of West Carroll, but 
formally in the parish of Carroll, back of Floyd? 

A. Yes, sir; I know it. 

Q. Was that considered a valuable property before before the war? 

A. Well, it was considered a ‘fair—about the average of places 
about the Mason hills. 

Q. Was it above overflow? 

A. Yes, sir; it was above overflow. 

Q. Considered a fair average plantation? 

A. Yes, sir; for that country. 

Q. Mr. Taylor, I hold in my hand a deed from Geo. A. Sheridian, 
sheriff, to L. J. Land, of date Dec. 5th, 1868, in which is conveyed 
six hundred (600) acres of land, nine (9) mules, forty (40) head of 
cattle, fifty (50) head of hogs for the total price of eight hundred 
dollars ($800). I will ask you whether this deed is from your office 
and whether you furnished it to me (handing witness deed re- 


fer-ed to)? 
A. Yes, sir. 

963 Q. It is duly recorded in your office? 
A. Yes, sir. 


Document marked No. “33,” offered in evidence on the part of 
def’t, filed. 


Q. Mr. Taylor, did you know the De France or Hardiman place 
before the war? 

A. Yes, sir; it was right across the bayou from me. 

Q. Was that an improved plantation ? 

A. Yes, sir. 

Q. Was it a valuable plantation ? 

A. Yes, sir. 

Q. What was that place probably worth, say, in 1860 or 1861, per 
acre ? 

The Wrrvsss: Just before the war ? 

Judge Wyty: Yes, sir. 

The Wrrsxess: Well, I suppose it was worth forty dollars ($40) 
an acre. 

Q. Mr. Taylor, I have a deed of that plantation from W. W. Col- 
lins, sheriff, to A. & M. Heine, on the 6th day of June, 1868, seven 
hundred and fifteen (715) acres, for the told price of nine hundred 
and thirty-three dollars and ,33, ($933.33). I will ask you to look 
at that deed—ihat copy—and say if you have seen it, and if it was 
— from your office (handing witness deed above referred to)? 

A. Yes, sir. 


Document marked No. “34,” offered in evidence on the part of 
def’t, filed. 
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964 #2By Mr. KErty: 


Q. Mr. Taylor, you have stated that that Joe’s bayou and the 
Bayou Mason country before the war was a very fine country ? 

A. Yes, sir. 

Q. What has been its condition since? 

A. It has been entirely abandoned. 

Q. Will you state the reason, the occasion, of it being abandoned ? 

A. It was abandoned ir consequence of overflow. 

Q. What overflow? 

A. Overflow from the Mississippi river. 

Q. Well, through what br-ake particularly ? 

A. Ashton br-ake. 

Q. Where is the Ashton br-ake? 

A. Just on the river up there; part of it lays in Arkansas and 
part of it in La.—in this State. 

Q. Does a large or small volume of water go through when the 
river is high ? 

A. There is a very large volume of water going through there. 

Q. When did that br-ake occur? 

The Witness: When did it occur? 

Mr. Ke.Lty: Yes; when was the country first inundated from that 
br-ake? 

A. I am not prepared to say. I have forgotten when it occur-ed. 

Q. Was it during the war? 

A. I believe it was. I am not sure, but I think it was during the 

war when the break occur-ed. 
965 Q. Then about how many years can you approximate ; 
how many years that country has been hintensl ? 

A. It has been abandoned back there ever since the war. It has 
been abandoned in two ways—first, in consequence—one reason is in 
consequence of the overflow ; second, the negroes that were there, 
flocked to the front, and they could not get them to go back there. 

Q. Did that cause the depreciation in the value of the lands in 
that region of the country in 1868 ? 

A. Yes,sir; the lands there now are nominally valueless. 

A. About what extent of country laying along the Bayou Mason 


hills coming east from there—about what extent of country is 
affected by this water coming through the Ashton br-ake ? 


A. Well, I suppose it comes up within an average of five (5) miles 


of the Mississippi river all along, pretty much. 


JAMES BEARD sworn and examined on behalf compla-nant. 
Direct examination by Mr. KEtty: 


Q. Mr. Beard, what is your age and present occupation ? 

A. Forty (40) years old ; assessor for East Carroll parish. 

Q. How long have you lived in the parish? _. 

A. Forty (40) years, except four (4) years during the war. 

Q. Are you pretty well acquainted with the parish throughout its 


whole extent; the lands, etc.? 


A. Pretty generally. 
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966 Q. Know the different plantations of the parish and their 
location ? 


A. Most of them. 

Q. The duty of your office as assessor is to assess a valuation of 
all plantations in the parish ? 

A. Yes, sir. 

Q. I have here, Mr. Beard, what purports to be a map of a po 
tion of East Carroll parish and a part of West Carroll parish from 
Ashton down to “ Villa Vista,” on which the “Carondelet” and 
“ Raleigh ” plantations and lands in the vicinity are given. I wish 
you would look over it and see if it is correct asa general thing. It 
purports to be a copy of a plan made by McFarland, plantation 
agent for the “Skipwith district ” during the war (handing witness 
map referred to). . 


The witness, after looking at, it says: 
A. Yes, sir; I think it is. 


Nore.—It is is admitted by counsel for def’t to be generally cor- 
rect. 


Document marked No. “ 35,” offered in evidence on the part of 
complainant, filed. 


Mr. Ketty: I have likewise here a tracing—it was admitted and 
filed in evidence in New Orleans—made from “ Hardee’s ” official 
map of the State of Louisiana in the vear 1871 (handing map re- 
ferred to to witness). 


Q. To the witness: Mr. Beard, you know where the Ashton 
br-ake is? 
A. Yes, sir. 
967 Q. Where is it? 
A. It is in the northern portion of this parish. 

Q. Near the Arkansas line? 

A. Yes, sir. 

Q. What is the extent of that br-ake; is it a large one? 

A. I have not crossed it, but from general information it must be 
a very wide br-ake. I have only seen it from the Louisiana side. I 
have not been entirely across it. 

Q. What volume of water goes on the upper portion of the parish 
through that br-ake? 

A. All the westernly portion of the parish is overflowed. 

Q. From that br-ake? 

A. Yes, sir. 

Q Annually? 

A. Yes, sir. 

Q. To what depth ? 

A. From one (1) to ten (10) feet. 

Q. Coming, now, from the Bayou Mason hills—coming east— 
about what breadth of country is subject to overflow from the waters 
going through “Ashton ” br-ake? 

A. It gets to the levee sometimes. 
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Q. Generally ? 
A. I suppose it is on an average of three (3) or four (4) miles. 
Q. Did you know that country on Joe’s bayou, east of Bayou 
Mason, before the war? 

A. Not a very great deal. 
: 968 Q. Had you a general idea of the country—of the character 
of the country ; was it a very fine country ? 

A. Yes, sir. 

Q. Land was valuable there, then ? 

A. Yes, sir. 

Q. Will you state what effect this inundation from the Ashton 
br-ake and otherwise has had upon the value of the land in that 
country ? 

_A. Well, it has destroyed it. 

Q. Since what time has that br-ake been down? 

A. It occur-ed during the war. 
| Q. Well, about the year 1868 were the value of lands materially 
? effected by that br-ake? 

A. Yes, sir. 
Q. The country was abandoned ? 

A. Yes, sir; the country was abandoned in 1868? 

: Q. wee, from that time to this that br-ake has never been closed, 
as it? 

A. No, sir. : 

Q In assessing lands for the purpose of taxation do you or do 
you not make a difference in the assessment? : 

A. Yes, sir; we make a difference. 3 . 

Q I have an abstract prepared here from the assessment roll o i 
1882, in which it appears that “ Raleigh ” plantation, eleven hun- 
dred & sixty (1,160) acres, was assessed at eighteen thousand two 
hundred and seventy-five dollars ($18,275)? 

A. I don’t recollect the exact figure, but I made out the roll for 

1882. I presume that is correct. 
9€9 Q. Is that take abstract taken from the rolls (referring to 
doc. marked No. 26)? . 

A. Yes, sir; I made out the roll. 

Q. List of property assessed to Judge Wyly from the same roll for 
the year 1852—the “ Bass” place, on the river, nine hundred and 
eighty-six (956) acres in cultivation, assessed at twelve thousand 
five hundred dollars ($12,500) ; that is from your rolls, is it? 

A. Yes, sir; made from the same assessment book. 

Q. Here is the “Carson” tract, situated on Joe’s Bayou, eight 
hundred and thirty (S30) acres, assessed at eight hundred dollars = 
($S00); that is less than a dollar an acre? 

A. I assessed those myself; put the value at about a dollar an 
acre. 

Q. Here is the “ Kent” tract, west of Monticello bayou, eighty 
acres, assessed at one hundred dollars ($100) ? 

A. Yes, sir. 

Q. “Mary Wilson ” tract, west of Monticello bayou, one hundred 
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yond ee (170) acres, assessed at one hundred and fifty dollars 
$150)? 
( A. Yes, sir. 

Q. “ Prentiss” place, situated on Bayou Macon, four hundred and 
fifty (450) acres, assessed at five hundred dollars ($500); is that 
the same kind of property ? 

A. Same style of land. 

Q. Jackson tract, four hundred and seventy-one (471) acres 
970 assessed at four hundred & seventy-five dollars ($475) ; is that 
the same? 

A. Yes, sir. 

Q. “McNeil” tract, nine hundred and ninety (990) acres, assessed 
at a thousand dollars ($1,000)? 

A. The same class of land. 

Q “ Holland ” tract, three hundred and eight (308) acres, assessed 
at three hundred dollars ($300); the same kind of land? 

A. Yes, sir. 

Q. The “ Taylor” tract, the undivided half (3) of a certain tract 
of land on Joe’s bayou, three hundred and twenty (320) acres, as- 
sessed at three hundred dollars ($300)? 

A. The same class of land. 

Q. “Smith ” tract, four hundred and twenty-five (425) acres, as- 
sessed at four hundred and twenty-five dollars ($425 )? 

A. That is the same also. 

Q. “Shewalter” tract, a thousand and eighty (1,080) acres, as- 
sessed at a thousand dollars ($1,000)? 

A. The same class of land. 

Q. Also the following tracts: The “Vincent” tract, the “ Berry” 
tract, the “ Toxapkins” tract, the “Faith” tract—all these lands 
are assessed in township- 19 and 20, range 11 east, containing, alto- 
gether, three thousand five hundred and eight (3,508) acres, assessed 
altogether at three thousand five hundred dollars ($3,500). Those 
lands are in that same region of country—the same sort of land ? 

A. Yes, sir; the same class of land. _ ; 

Q..I see here, likewise, assessment of list of property belonging to 
Judge J. W. Montgomery— ia ” place ; is that on the river? 

A. It is about two (2) miles below Providence. 

Q. Eight hundred and eighty-five (885) acres, assessed at ten 

thousand dollars ($10,000)? 
971 A. Yes, sir. 3 
Q. “Thompson” tract, township 19, range 11 east; which 
one 1s that—back land? 

A. Yes, sir; that is back land; it was called abandoned land. 

Q. “Anderson” tract, on Joe’s bayou, four hundred and seventy- 
six (476) acres, assessed at five hundred dollars ($500)? 

A. That is abandoned land. 

Q. “Carondelet” plantation; you know that place? 

A. Yes, sir. 

Q. Lived near there yourself, did you not? 

A. Yes, sir; lived right adjoining for a number of years. 
Q State where that is located, with reference to “ Raleigh.” 
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back from the river. 

Q. There is eleven hundred and seventy-five (1,175) acres, assessed 
at fourteen thousand dollars ($14,000)? 

A. Yes, sir. 

Q. The “Richardson ” tract, one hundred and eighty-nine (189) 
acres, assessed at two hundred dollars ($200); what sort of land is 
that? 

A. It is abandoned land. 

Q. “Jefferson Ridge,” a thousand and forty (1,040) acres, assessed 
at eleven hundred dollars ($1,100)? 

A. That is abandoned land. 

Q. “ McNeil” tract, on Joe’s bayou, township 19, range 11 east, 
four hundred and ninety-two (492) acres, assessed at five hundred 

dollars ($500)? 
972 A. That is abandoned land, too. 

Q. What is the character of “ Raleigh” plantation land 
and “Carondelet” plantation, as compared with ordinary river cotton 
lands in this parish ? 

A. There is very little difference. 

; Very little difference between those and other river lands gen- 
erally ? 

A. They both rank as the best cotton lands in the parish. 

Q. You know the “ Wilton,” “Albion,” and “ Melbourn” places, 
that used to belong to the Oliver J. Morgan estate ? 

A. Yes, sir. } 

Q. How do the “Carondelet” and “ Raleigh” plantations com- 
pare with those places? 

A. It is about the same class of soil. 

Q. You are familiar with what is called the “ Pecan Grove,” Fos- 
ter place? 

A. Yes, sir. 

Q. Where is that situated with reference to “ Raleigh?” 

A. It is on the Mississippi river, and joins “ Raleigh” on the 
lower side. 

Q. Judge Wyly has testified in this case, with regard to that place, 
that it is a fine place and has not been overflowed for fifty (50) 
years. 

A. It was partially overflowed in 1867. 

Q. It is a fine place, is it? 

A. Yes, sir. 

Q. What do vou think was a fair valuation for that land in 1868, 

say, per acre? 
973 A. Well, I don’t know that there were any lands sold in 
1868; I don't recollect of any lands being sold in 1868, except 
by the sheriff. 

Q. Were lands in this parish rented during those years? 

A. Yes, sir. 

Q. What was the usual rental per acre? 

A. Some lands were rented at a very low price; I think some 
lands rented for as much as four or five dollars ($4.00 or $5.00) an 


acre. 


A. That is about half (3) a mile west of “Raleigh” plantation, 
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Q. There has been a deed offered in evidence in this case from 
Geo. H. Sheridian, sheriff, to John H. Green, dated 5th Sept. 1868, 
— seventeen hundred (1,700) acres of land, “Pecan Grove,” Foster 

lace; if you had been called upon under oath to appraise those 
ands for any purpose at that time what value would you have put 
upon them ? ; 


Objected to on the ground that the witness is called upon to give 
his opinions and conjectures and suppositions as to what he would 
have done at a particular time; that the opinion and conjectures of 
the witness is not competent evidence. 


A. Well, I can’t say now; it has been a great many years back. 

Q. Would you have thought that twenty-six hundred dollars 
($2,600) — a fair valuation for a place like “ Pecan Grove,” Foster 
place? 

Objected to on the grounds stated in the last objections. 


74 A. No, sir; I would have thought it was worth more 
money. 
Q. Would you consider the assessment at that rate a fair assess- 
ment? 


Objected to on the ground before stated. 


A. No, sir; I would not. 

Q. You know John H. Green ? 

A. I did know him. 

Q. Did you know his wife, Mrs. Narcissa Morgan ? 
A. Yes, sir. 

Q. Did you know Ferdinand M. Goorich ? 

A. I did know him. 

Q. Was he related to Mrs. Green ? 

A. He was her cousin. 


Objected to on the ground of irrelevancy. 


Q. This deed (refer-ing to doc. marked No. 15, offered in evidence 
Febr. 27th, 1883, by def’t) Judge Wyly yee to have been made 
under a writ of fera facia- in the suit of F. M. Goodrich against Nar- 
cissa J. Morgan, now Green, and the sale purports to have been 
made to John H. Green; this lady was, I understand, the wife of 
John H. Green? 

A. She was at that time; that was in 1868. 

Q. And the plaintiff was her cousin ? 

A. Yes, sir. 

Q. Who does that place belong to now? 

A. George Foster. 

Q. Do you know when he acquired it? 
975 A. No, sir; I don’t recollect the exact year. 
-Q. Do you remember what you assessed it at—about? 

A. I assessed the open land at twenty dollars ($20.00) an acre. 

Q. Is there any difference in the price of lands now and the price 
in 1868; are they assessed higher now or lower? 
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A. I don’t know; I was the assessor only last year. 
Objected to by def’t on the ground of irrelevancyv. 


Q. Do you consider that there is any material difference in the 
value of these lands per acre as to what-they would briug now and 
what thev brought in 1868 ? | 

A. They are considered of more value now. 

Q. To what extent do you suppose that value has increased ? 


Objected to on the ground that the witness is asked his opinion 
and conjectures. 


A. I attribute it to more prosperous times. 

Q. To what extent has the value increased ; has it doubled, trip- 
pled, or quaddrupled ? 

A. Wel l, in assessing lands at twenty dollars ($20.00) an acre to 
derive a revenue we don’t mean by that that they are not worth 
more money ; that is what we term “ assessed valuation.” 


Objected to as being irrelevant. 
By Judge WY Ly: 


Q. Well, Mr. Beard, did John H. Green own the “ Foster” place 
at one time? 
A. I think he did. 
Q. Did he buy it under a judgment of Goodrich against his wife 
or some one? 
976 A. Well, I can’t tell positively about that until I examine 
the deed. (After looking at document marked No. “ 15,” wit- 
ness says:) Yes; he acquired it under a judgment of Ferd. M. Good- 


rich. 

Q. Did he hold under that title? 

A. Yes, sir. 

Nore.—It is admitted that John H. Green held “Pecan Grove” 
plantation under title marked No. “ 15.” 


Q. Did Mr. Green hold under this title? 

A. I suppose he did. 

Q. Did Mr. Foster acquire title under Mr. Green ? 

A. I think he did. 

Q Well, now, I will ask you if you know the “ Edgewood ” or 
Galloway place or the “ Perry Hanna ” place? 

A. Yes, sir. 

Q. The same place being known under three different names? 

A. Y6s, sir. 

Q. How far is that place from “ Raleigh ” plantation ? 

A. It is about a mile. 

Q Are the lands upon that place considered about like the rest of 
the land in that neighborhood ? 
A. Yes, sir. 
Q. Improved as usual ? 
A. Yes, sir. 


| 
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R. C. GREEN sworn and examined on behalf of complainant. 
977 Direct examination by Mr. Kxtty: 


Q. State your name and occupation and age. 

A. I am thirty (30); merchant. 

Q. Mr. Green, how long have you lived in this parish ? 

A. I was born and raised here. 

Q. Do you know most of the lands generally about the parish— 
the configuration of it? 

A. Well, sir, I am tolerably familiar with it. 

Q. Do you know where the “ Ashton ” br-ake is? 

A. Well, I know pretty well where it is, but I never was up there. 

Q. Where is it? 

A. It is about twelve (12) or fifteen (15) miles above here, I think, 
in a direct line. 

Q. Where is it with reference to the parish or State line? 

A. I think it 1s right on the line of Arkansas. A portion of it is 
in this State. 

Q. What is the character of that br-ake with regard to the quan- 
tity of water that goes through it? 

A. Well, sir, I think as much water goes through “Ashton ” br-ake 
as there is goes down the channel of the river. 

Q. Do you know the country, that portion of East Carroll about 
Bayou Macon and the hills of West Carroll parish ; have you a gen- 
eral idea of it? 

A. Yes, sir. 

Q. What extent of country is directly affected by that Ashton 
br-ake by the water going through it? 

A. Well, it affects all the back lands in this parish. 
978 Q I am speaking now of the lands from the east bank of 
Bayou Macon to the river. 

A. Out to the highland of the river. 

Q. My information is that the west bank of Bayou Macon is high? 

A. Yes, sir. 

Q. And the east bank is low? 

A. Yes, sir. 

Q. Does it overflow from this water from Ashton br-ake? 

A. Yes, sir. 

Q. How far east does that inundation extend in high water—how 

far towards the river? 
a. ee it extends pep amet 
Now the highlands of u portion parish on t 
io menser 6o'dhe Mincow ble ties tert of the front portion 
of the lower part of the parish is to the hill. : 

Q. I understand, then, that the western circuit of this inundation 
is the Macon hills, and that the hills come nearer to the river up by 
Arkansas ? 

TE en (handing 1p marked —); the limit 

at this ma ing witness map —); 
of that crevasse on the west is Hayen Macon, as it is shown on that 
map ? 
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A. Yes, sir. 
Q State how near to the Mississippi it comes, as a general thing. 
A. I suppose in some places it is six (6) to twelve (12) miles wide 

at high water. 
Q. To what depth ? 
979 A. In some places it is twelve (12) to fifteen (15) feet and 
in some places six (6) to three (3) feet deep. 

Q. Starting from here (Lake Providence) to a given point west in 
high water, about how far back would you go before striking the 
water from Ashton br-ake? 

A. You don’t go any distance out on the lake before you strike 
high water. 

Q. That is in the immediate vicinity of Lake Providence here? 

A. Yes, sir. 

Q. Well, now come down by “ Raleigh ;” how far west would you 
go before you get to this overflowed country ? 

A. Weused to live four (4) miles back of Goodriche’s. This “Ash- 
ton ” water did not overflow our place. I am not very familiar with 
the back lands of the southwestern portion of this parish. 

Q. Do you know the Joe’s bayou country ? 

A. Oh, yes, sir. 

Q. What kind of country was that before the war—before the 
“Ashton ” br-ake I mean? 

A. Well, sir, it was considered as being a very fine country. 

Q. The lands were cultivated then ? 

A. Yes, sir. 

Q. Do you know how long that br-ake has been up there (referring 
to the Ashton br-ake) ? 

A. Well, I think it has been open ever since during the war or 
the close of the war. 

Q. What has been the effect of that br-ake; does it overflow 
an-ually ? 

A. Yes, sir. 

980 Q. What has been the effect of that overflow upon the value 

of property back there? 

A. The land back there yields no revenue at all except a late 
crop. 

Q. Has the country been abandoned or is it cultivated ? 

A. Some of it has been abandoned ; a few lands out there are culti- 
vated ; a small quantity of it. 

Q. Well, as a general thing? 

A. As a general thing, tney are abandoned, sir. 


Cross-examination by Judge Wr ty: 


Q. Mr. Green, if the “Ashton” levee were put up, would not that 
bayou country, those lands back there, be very valuable ? 

A. Yes,sir; that is correct. 

Q. Would they not be as valuable as river lands? 

A. Yes, sir. 

Q. So, with a proper system of levees, they would be as finea body 
of lend as there *s in the parish? 
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A. Yes, sir. 

Q Productive? 

A. Yes, sir. 

Q. If the levees were put up would you estimate those lands to 
— much per acre as any land on the river or anywheres 
e f ° 

A. I would. 

Q So the land has not been destroyed by the overflow; it has 

only been rendered valueless for the present? 
981 A. Exactly; that land is covered with water until so latea™ 
period during the year that a man cannot make anything on 
it; he cannot plant on it unless he plants Jaie, and a late crop on 
it after the water goes out of “Ashton” br-ake, don’t amount to any- 
thing. 


By Mr. KE tty: 


‘ ~ What sort of an undertaking would it be to stop “Ashton” 
r-ake? 

A. Well, sir, Ashton br-ake is a pretty wide br-ake; some places in 
it is pretty deep. 

Q. Do you know whether the parish or local authorities ever at- 
tempted to stop it? 

A. I believe at one time the police jury did let some timber come 
down, and by leaving the timber there it would cause a deposit of 
the sand to be made there if left to itelf. 

Q. As a matier of fact, it has remained open since it broke? 

A. Yes, sir. 


Counsel for complainant offered in evidence document marked 
No. “36,” being copies of Schedule “ B,” form No. 1, and of the ad- 
judication of bankru in the matier of Mrs. Narcissa J. Green, 
formerly Narcissa J. Bell, No. 1038 of the docket of the U. S. dist. 
court, dist. of La. ; filed. 

Counsel for def’t objects to the introduction of the document just 
offered in evidence and marked No. 36, on the ground of irrele- 
vancy. 
. Document marked No. 37, offered in evidence on 
982 of complainant, filed, being deed from W. W. Collins, 

iff, to Jackson B. eg of property seized in the suit of 
roe S. Vinson vs. A. M. Waddill, sheriff’s sale, 937 acres ; price, 
14,055. 

Document marked No. “38” offered in evidence on the part of 
complainant, being property sold by W. W. Cullins, sheriff, to H’y 
L. Deeson, dated Ist Febr , 1868—1,735,3, acres of land, 43 mules, 
2 horses, 2 colts, and family utensils—for the price of $20,100.64. 
Document filed. 

Document marked No. “39,” being certified copy of sale of p 
erty by the succession of Jas. G. Carson to W.G. Wyly, Dec. ; 
1868 ; filed. : 

Document marked No. “ 40,” being certified copy of act of sale by 
W. G. Wyly to A. J. Wyly, Nov. Sth, 1871, of certain property de- 
60—113 
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scribed therein for the price of $7 {000 (seven thousand dollars) ; 
filed. 


F. F. MontGoMEry sworn and examined on behalf of complainant. 
Direct examination by Mr. KE ty : 


Q. Mr. Montgomery, what is your age and occupation ? 
A. I am pretty near 
Q. Are you a practicing lawyer in this parish ? 
A. Yes, sir. ; 
Q. Are you well acquainted with the topography of the par- 
ish? 
983 A. Well, tolerably ; I have been over it a great deal. 

Q. Here is an act of sale from you to W. G. Wyly that was 
introduced in evidence by Judge Wyly. I wish you would look at 
it and say where that property is and what kind of property it is 
(handing witness paper referred to, marked No. 3). 

A. That p 1s located on the Bayou Macon hills, in West 
Carroll parish, formerly this parish. 
Q. What kind of property 1s it? 

A. That is called hill property; it is hign land, above overflow, and 
not very fertile and not very valuable. 

Q. How far is it from the Mississippi river ? 

A. I suppose about fifteen (15) miles or so. 

Q. Is the value of property back there any criterion for the value 
of cotton lands on the river—Mississippi river ? 

A. No, sir; the property on the river is regarded as much more 
valuable thaé the property on the hills. 

Q. Here is an act of sale from Geo. H. Sheridian, sheriff, to Lewis 
F. Genesis, of Sept. 5th, 1868, 647 acres; price, $215.67 ; the act was 
offered in evidence by Judge Wyly. I see by reference to the «rit 
of seizure that you were appointed curator ad hoc in the matter. The 
lands are described as being in the parish of Carrol, at the same 
time being in township 15, range 13 east. (Referring to document 
marked No. 17.) You know the Curry “tract?” 

A. Yes, sir. 

Q. You know it is in this parish? 

A. Yes, sir; it is in this par'sh. 

Q. Is it on the river? 

981 A. No, sir ; I suppose it is four (4) or five (5) miles from 
the river. It *s in Carroll parish, but it is near the Madison 
line, three (5) miles back from the river. 

Q. Whai »s the character of that property ? 

A. Well, the land is very fertile, but it is subject to overflow. 

Q. What was its condition at that time? 

A. I think it was overflowed. There wasno one living on it when 
it was sold. It was abandoned on account of the overflows. 
Q. Overflowed and abandoned land ? 
A. Yes, sir; but it had been cultivated a year or so before. 
Q. How far back ::om the river did you say it was? 
A. Four (4) or five (5) miles. 
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Q. Do you know whether it was affected by the waters of the 
“Ashton ” br-ake? 

A. Yes, sir; it was. 

Q. Subject to an-ual inundation? 

A. I think every high water from “Ashton ” br-ake goes on it, and 
then if there is another high water down here I think it goes under. 

Q. Do you know where “Ashton ” br-ake is? 

A. Yes, sir. 

Q. Where is it? 

A. It is on the Arkansas line. 

2. men is — extent of that are 

. I know there isa large quantitv of water out through it. 
Q. What portion of the parish does it fnundate? 
985 A. It inundates every year the countr; in the Bayou Macon 
botioms and along Joe’s bayou. 

Q. How far towards the Mississippi does that overflow extend ? 

A. It differs at different seasons. Sometimes it comes within (4) 
four miles. At this point it varies according to the lands.’ I may 
say every year it inundates Bayou Macon, Joe’s bayou, aud the Tensas 


Q. The l.mit of that cverflow, as I undersisud it,*s the Bayou 
Macon hills? 

A. Yes, sir. | 

Q. On the west of Bayou Macon? 

A. Yes, sir. 

Q. Did you know that part of the country before the “Ashton - 
br-ake occur-ed? 

A. Oh, yes, sir. 

Q. What sort of a country was it then ? 

A. Well, *t was a very feriile section of country, in a high state of 
culiivation most of it. 

Q. Where the lands very valuable there *hen ? 

A. Yes, sir. 

Q. What has been the effect of that br-ake upon property in that 
resion of couniry ? 

A. Well. it has brouzht it from a high state of cultivation down 
to abandoned land, and from very high prices down to nothing. 
You can scarcely sell it. They sel! plantations out there for taxes. 

Q. Here is au act of sale from Gco. H. Sheridian, sheriff, to Jas. 
G. Wyly, o: the * Tempeltoa” place; the lands are described as 
being in ranse 10 east and part of it iu range 11 east; do you know 

where the place is? 
986 A. Yes sir; it is on the banks of Bayou Macon. 
Q. What is the character of that property ? 

A. It is pretty high. , 

Q. Is it on the eest bank ? 

A. Yes, sir; it is on the east bank of Bayou Macon; very fine 
land ; very productive. 

Q. I understand it is affected by the “Ashton” br-ake, but I don’t 
know whether it is affected every year. 
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A. It is affected every year. but I don’t know that it all goes under 
every year; it takes preiiy high water to do that. 

Q. Has it affected the value of that property materially ? 
A. Yes, sir; immensely. 


No cross-examination. 


Notice of Taking Testimony. 
U.S. C. C,, 5th Circuit, Western Dist. of La. In Equity. 
Mrs. Mary E. R. Boyrp 
No. 1. 


vs. 
Wa. G. Wy ty 4 als. 


To Jas. R. Beckwith, Esq., N. O., solicitor for def’t. 
987 Dear Sir: Please take notice that an examination of wit- 
nesses on behalf of complainant will be held at the office of 
Mr. Mott, No. 13 Commercial alley, N. O., on Sat., April 28th, 1883, 
at 2 p. m. 
* (Gigned) J. B. BEATTIE, 
Served a copy of the above notice on Mr. Beckwith by handing 
the same to him in person April 27th, 1883. 
(Signed) J. B. BEATTIE, 
Special Examiner. 


Present: J. B. Beattie, special examiner; H’y B. Kelly, Esq., so- 
licitor for complainant; Jas. R. Beckwith, Esq., solicitor for deft. 


H. Griese MorcGas, Esq., sworn and examined on behalf of com- 
plainant. — 


Direct examination by Mr. KEtty : 


Q. Mr. Morgan, state what your profession is. 

A. Attorney-at-law, sir. 

Q. There has been a deed—a sheriff's deed—introduced in evi- 
dence here on behalf of Judge W.G. Wyly, defendant. The sale 
was made by Collins, sheriff of the parish of Carroll, to H’y Frelson, 
April 4th, 1868, in the suit of H’y Frelson against S. L. Chambliss, 
which property, mentioned in the deed, amounts, I think, toa thou- 
sand = (1,013) acres. Do you know where that property 

is? 


988 A. Yes, sir; it is called the “Chambliss” place; it isin the 
parish of East Carroll, out on Joe’s bayou, abuut (7) or eight | 
(S) miles from Lake Providence. | 
Q. Back from the river? 
A. Back from the river; yes, sir. I am not sure whether it is on 
Joe’s bayou or some of those bayous; I have visited it. 
Q. What I want to ascertain is with to the character of 
a lands, with reference to their liability to inundations and over- 
W. 
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wife said he was in the swamp, in the water. He came in and said 
he was in cutting timber. I asked him some questions 


By Mr. KEtry : 


Q. I will ask you, Mr. Morgan, whether the price for which 
989 such land as that you hau Sinaiie-wnehi atl 

criterion for the value of cotton lands on the Mississippi river? 

A. Not from my : I have endeavored to sell that place 

and found it impossible to effect a sale; it had the tation of 

being overflowed every year. We offered to sell it for hun- 


parish 
cultivated and produces a large amount of cotton, doesn’t it ? 
A. Well, Col., that would be hearsay also, for I really don’t know. 
We never received anything from that plantation since it has been 
in our possession. 
Cross-examination by Mr. Becxwira : 


Q. Did you ever reside in the parish of East Carroll? 

A. No, sir. 

Q. To what extent are you familiar with that parish ? 

A. The only My gcces A cig regard to this 
piece of property, about a vear and a half ago. 

Q. What property does Mr. Frelson own in that parish other than 
the property you have testified about ? 

A. Mr. Frelson has a walf interest in a piece of property adjoinin 
Lake Providence on the river; then he owns the “Goveyhood 
place, and he owns what is called the Good Home place; it is two 
miles and a half (23) miles back from the town of Lake Providence, 

on the lake. 
990 Q. The two places, then, that he owns are free from over- 
ie flow, excepting the place on the river, when the river gets over 
its banks? 

A. No; the “Good Home” place is subject to overflow ; the other 

is called the “Goveyhood ” place ; the rear portioa of that is subject 
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to overflow from the waters of Ashton br-ake; that overflows the 

back of the place. 
Q. Now, the place that Mr. Frelson owns on the river—how far is 

that from the town of Lake Providence? 

A. In fact, it is at Lake Providence. 

Q. Do you know where the “ Raleigh ” plantation is? 


The Wrrness : To whom does it belong? 
Mr. Becxwitu : To Judge Wyly. 


The WrrnEss: 


A. No, sir; I do not. 
Q. Do you get any revenue from that place? 


The Witness: From what place, sir? 
Mr. Beckwita: That river place. 


A. We sold the river place about th-e- (3) months azo. 

Q. Which one? 

A. The * Tempelton ” place. 

Q. When was that river place bouzht ? 

A. This river place was bought in at sheriff’- sale & year ago or 
more ; we bought it in under a writ of execution. | 

Q. That is all he owns ja the par‘sh ? 

A. That ts all, sir. 

Q. Was that all you ever saw of the parish ? 

A. That is all I ever saw of the parish. 


991 Admission. 


It is admitted by counsel for def’t that the t- inscript of document 
marked No. “ 41” was made for the use of the Supreme Court. It 
is also admitted that a duly certified copy of the transcript was sent 
to Washington — an appeal from the circuit court of the United 
States for the then district of Louisiana ; that the printed record was 
printed in Gov't Printing Office for the use of the Supreme Court 
on the trial of the case. 

Counsel for defendant objects to the introduction of the record 
marked document No. “41” as evidence in this case on the ground 
that the record in that case is inadmissiable in evidence ir this case 
for any purpose, either as to the pleadings or decree, depositions or 
rule, for the reason, among others, that the parties to the record are 
strangers to this case. It is a record cf proceedings in a separate 
and distinct case, relating to other property and other persons. 

Counsel for complainant relies upon the decisions of Justice Wood 
in that case of Gay against Morgan as authority in this case, and 
the record is evidence for the purpose, among others, of showing 

that the various questions of law arising unon the pleadings 
992 and evidence in this case are ideniical with the questions 

arising from the pleadings and evidence in that case, and 
that it is proper, that the court may understand the bearing of the 
decission in that case, that it should be informed of the proceedings. 
It is introduced further, in connection with the declarations made 
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by defendant, W. G. Wyly, in regard to matters of of fact i-volved 
in the present suit. It is also for all other purposes for which 
it may be legitimately used in evidence. 


Certificate. 


I, J. B. Beattie, ial examiner, duly appointed by the circuit 
court of the Uni States for the fifth circuit, western district of 
Louisiana, by virtue of the annexed commission issued out said 


aforesaid ; that the said witnesses were duly sworn and examined 
and their depositions reduced to writing, and by 
sel the signatures of the witnesses to their depositions were waived. 

I further certify that the accompanying exhibits, 
=—* og “7 “4” “5” “6” aan Ag “$s -— “10,” “11.” “12” 
“13,” “14.” “15,” “16,” “17,” “18,” “19,” “20,” “ 21,” “22” “23.” 
“24” “ss “26,” — “28.” « 29,” «30,” “31,” “32,” “33,” “34.” 
“35,” “36,” “37,” “38,” “39,” “40,” “41,” “XXX,” “XX” were 
introduced in evidence ; also accompanying notices given and orders 


made during the taking of said ations. And there being no 
further witness to be examined for either side before me as special 
examiner | hereby close the same. 
April 30th, 1883. - 
(Signed) J. M. BEATTIE, 
Special Examiner. 


993 Exnisrr“A2” Referred to and made part of the foregoing 
testimony. Offered in evidence before special examiner by 
complainant. Filed December 12th, 1882. 


(Endorsed :) Discla:mer of H. Otey Railey. 
D> caimer of Hewey Oley Railey. 
Mrs. Mary E. R. Boyo, by Her Next Friend, 
In Equity. No. 1. 


v3. 
Wu. G. Wr iy ed al. 


Hewey Oiey Railey hereby appears and makes himself a party 
to this suit solely for the purpose of entering this his disclaimer 
therein, and says that he is the H. Otey Railey named in the will of 
James Railey in the bill of complaint herein mentioned, and that 
before the fil'ng of said bill he disclaimed and abandosed in writing, 
as he now disclaims. in favor of the complainant in said bill ail 
right, title, and interest under the terms of said will or otherwise 
on or to the Raleigh plantation, the property described in said bill, 
and to the rents and revenues thereof, and he prays that this his dis- 
claimer may be filed of record in the cause and he be hence dis- 
missed. 

(Sig’d) H. OTEY RAILEY. 
(Sig’d) E. L. BEMISS, Witness. 
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994 No.1. Referred to and made part of the foregoing testimony. 
Offered in evidence before special examiner by def ’ts Feb’y 
26th, 1883. Filed Feb’y 26th, 1883. 


(Endorsed :) Deed and subrogation. Daniel S. Vinson to Wm. 
G. Wyly. Floyd, La, Carroll pansh. (Sig’d) T. D. McCandless, 
recorder. 


Strate of LourstaNA, Parish of Carroll: 

Be it known that this day before me, Thomas D. McCandless, re- 
corder in and for the parish of Carroll, Siate of Louisiana, duly 
commissioned and qualified, and in presence of the witnesses here- 
inafter named and undersigned— 

Personally came and appeared Daniel S. Vinson, a resident of said 
parish and State, who declared that for and in consideration of the 
tolal price and sum hereinafter named, and payable as hereinafter 
set forth, he has and does hereby grant, bargain. sell, alien, convey, 
transfer, and deliver, with a full, complete, aud perfect guaranty and 
warranty against all troubles, debts, morigages, donations, aliena- 
tions, or other encumberances of whatever kind or nature, not only 
against his own acis and deeds, but those of his vendors, hereby 
subrogating the present purchasers to ali his nghts of action for 
warranty againsi his vendors that he could have used himself— 

Unto William G. Wyly, a resident of said parish and State, 
995 _here present, purchasing and accepting for himself, his heirs 
and assigns, & acknowledging due delivery and possession 
thereof all and singular the following-described property: All and 
singular those pieces, parcels, or tracts of land situated, lying, and 
being in the parish of Carroll, State of Louisiana, and fully de- 
scribed by numbers as the S. E. } of sec. 34 and S. W. } of sec. 35, 
T. 20, R. 11 east, and lot No. 5 and S. 3 of S. W. frac } and N. E. 
4 of S. W. frac’l ¢ and S. E. } of sec. 2, T. 19, R. 11 east, and lots 
1, 2, 3, & 4 of sec. 2, T. 19, R. 11 east, and E. 3 of 
T. 19, R. 11 east, and S. W. } sec. No. 1, T. 19, R.11 east, and S. } 
of N. W. } and lot No. 3 o. 1, T. 19, R. 11 east, and lot No. 
of 1, T. 19, R. 11 east, and lots 2,5, and 6 and W. } of 
z 


23, in T. 20 N., of R. 11 east, and the S. E. } of the N. E. } and lot 
4 of sec. 22, and the N. E. } of the N. W: } and the S. } of theS. 
E. } of sec. 22, and the S. W. } of the N. W. } of sec. 22, and the 
N. W. } of the N. W. } of sec. 22,in T. 20 N., of R. 11 east, and 
containing 560.40 acres, known as the “ Force place.” 
Also the N. E. } of sec. 35 and the S. E. } of sec. 26, of 
996 T. 20, R.11 east, containing 320 acres, more or less, being 
the lands purchased by said vendor, at sheriff’s sale, from 
Jackson B. Tompkins, as per sheriff’s deed of record in the recorder’s 
office of said parish in Notarial Book “M,” fol’s 340 & 341. 


‘ 
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Also all his right, title, interest, and claim as judicial mortgage 
and attaching creditors in, to, or upon the north 3 of S. E. } of see. 
26 and the N. W. } of S. W. 4 of sec. 36, of T. 20, R. 11 east, contain- 
ing 520 acres, more or less, being the land seized in suit No. 5134 
on the docket of the 13th judicial dist. court in & for said Carroll 
nememea aes * D.S. Vinson vs. J. B. Tompkins,” it being the said 

inson’s intention to subrogate the said Wyly to all his rights of 
every character in and to said suit, as well as all his rights acquired 
by the sale and relinquishment of Jax. B., Jesse D., and Louisiana 


To have and to hold the said described property unto the said 
William G. Wyly for his own proper use ol forever. 

And the said Daniel S. Vinson declared furthermore that he 
does hereby transfer and subrogate the said Wyly to all his righis 
as plaintiff and as mortgage creditor in.and to sait No. 4373 on the 
docket of the aforesaid court, styled “ Daniel S. Vinson rs. O. H. P. 
Keller,” hereby subrogating all his rights of whatever kind or 

nature in and to said suit and fully authorizing and em- 
997 powering the said Wyly to exercise them in the same man- 
ner that he could have done hitaself. 

Declaring, also, that he does hereby transfer and sabrogate the said 
Wyly to all his rights of every character in and to one certain other 
suit, numbered on the docket of the court above mentioned “3708 ” 
and styled “ D.S. Vinson vs. Ezekiel Graves,” fully authorizingandem- 
powering the said Wyly to exercise all his said rights in as full and 
complete a manner as he could have done himself. 

And declaring, also, that he does hereby transfer and subrogate 
the said Wyly to all his rights of every kind or nature in and to suit 
No. 4861 on the docket of the aforesaid court (as well as the judg- 
ment therein), styled “ D. S. Vinson vs. John Martain,” whether as 
plaintiff in said suit or as special mortgage creditor, hereby author- 
izing and empowering the said Wyly to exercise all his righis in 
the same manner that he might have done himself. : 

This present sale and subrogation is made for and in consideration 
of the total price and sum of five thousand dollars ($5,000.00) cash 
in hand paid, the receipt of which the said Vinson hcreby acknowl- 
edges and grants a full and clear —— therefor. ee 

The morigage certificate required by article 3328 of the civil code 
of this State is hereby dispensed with by the parties, and me, recorder, 
held harmless in the premises. : 

Thus done and ,in the parish of Carroll, La.,in pres- 
99S ence of Robert J. London & J. Peter Guier, lawful witnesses, 
who hereto sign their names with said parties & me, recorder, 
on this 23rd of October, A. D. 1868. = 
D. S. VINSON. 


(Sig’d) 
(Sig’d) W. G. WYLY. 
Attest: R. J. LONDON. : 


J. PETER GUIER. 
(Sig’d) T. D. McCANDLESS, Recorder. 
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I hereby certify that the within and foregoing act is duly recorded 
in my office in Notarial Book “ N,” folios No. 132 & 133. 
Given under my hand and seal of office this Oct. 23rd, A. D. 1868. 


[szaL.] T. D. McCANDLESS, Recorder. 
A true copy. 
Floyd, La., October 24th, A. D. 1868. 
(Sig’d) T. D. McCANDLESS, Recorder. 


No. “2.” Referred to and made part of the foregoing testimony. 
Offered in evidence before special examiner by def’ts Feb’y 26th, 
1883. Filed Feb’y 26th, 1SS3. 


(Endorsed :) Deed. W. W. Collins, sheriff, to W. G. Wyly. 
Certified copy. 


Srate or LourstaNa, Parish of Carroll : 
Thirteenth District Court. 


E. Carver & Co. 
vs. 
W. H. Hargts. 

Be it known that by virtue of a writ of feri facias issued from said 

court and to me directed, commanding me to seize and sell 
999 the following-described property belonging to the defendant, 

W. H. Harris, to wit: Lots 6, 7, 10, 11, 12, 13, 14, 15, 16, & 
17, containing 1,800 acres; the N. 3 of sec’s 48 & 49, containing 640 
acres, and the E. 3 of sec. 47, containing 320 acres, and the N. } of 
sec’s 42 & 43, containing 640 acres, amounting in all to 3,400 acres, 
all in T. 18, R. 13 east, fronting on the Mississippi river, and com- 
prising the “ Villa Vista” and Caney plantation-, together with all 
the improvements— 

I, W. W. Coilins, sheriff in and for the parish of Carroll, State of 
Louisiana, duly commissioned and sworn, did, on the 18th day of 
September, A. D. 1867, seize the above-described property, notice 
of which seizure I gave to Mrs. Lucy C. Harris, wife of defendant, 
in writing, and on the 28th day of September, A. D. 1867, I ad- 
vertised said property for sale in the Carroll Record, a newspaper 
published weekiy in said parish & State, to be sold at the door of 
the court-house in the town of Floyd, in the said parish and State, on 
the first Saturday, the second day, of November, A. D. 1867. 

And on said day of sale, at the place aforesaid, after reading the 
advertisement of sale and the recorder’s certificate of mortgage, I 
offered the same for sale in an audible voice; whereupon W. G. 
Wyly became the purchaser thereof for the price and sum of six 
hundred and fifty dollars, that being the full amount of the ap- 

praised value thereof. 
1000 Now, in consideration of the premises and by virtue of the 
authority in me vested by the law of the State of Louisiana, 
I do hereby sell and adjudicate unto the said purchaser all the 
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right, title, interest, and claim which the said W. H. Harris has or 
had in and to said property : 

To have and to hold the same unto the said purchaser, his heirs 
and assigns, for his own proper use, benefit, and behoof forever. 

In testimony whereof I nto sign my name officially, to- 
gether with Robert J. London and Albert G. Belden, witnesses of 
lawful age, residing in said parish & State, this the second day of 
November, A. D. 1867. 


W. W. COLLINS, Sherif, 
By J. W. DRAUGHON, Dy Sheriff. 
W. G. WYLY. 
R. J. LONDON. 
A. G. BELDEN. 


Strate oF Louisiana, Parish of Carroll : 
Thirteenth District Court. 
I hereby certify the within deed is duly recorded in my office in 
Sheriff’s Transfer Book “C,” folios 282 & 283. 
Given under my hand and seal of office this the 28th day of Oc- 
tober, A. D. 1868. 
(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


Strate oF Louisiana, Parish of East Carroll : 


I hereby certify that the above and foregoing is a true copy 
1001 of the original act on file and duly recorded in this 
in Notarial Book “ N,” folio 140, on 29th day of October, 
A. D. 1868. 
Given under my hand and seal of office on this 15th day of Feb- 
ruary, A. D. 1883. 
[SEAL] (Sig’d) GEO. J. HOOK, 
Dp’y Recorder. 


No. “3.” Referred to and made part of the foregoing testimony. 


Offered in evidence before special examiner by defendants Feb’y 
26th, 1883. Filed Feb’y 26th, 18383. 


(Endorsed :) Deed. F. F. Montgomery to W. G. Wyly. 
Strate oF Louisiana, Parish of Casroll : 


Be it known and remembered that this day before me, Albert G. 
Belden, deputy recorder in and for the parish of Carroll, State of 
Louisiana, duly appointed and sworn, and in presence of the wit- 
nesses hereinafter named and undersigned, personally came and 
appeared Field F. Montgomery, a resident of said and State, 
who declared that for and in consideration of the total price and 
sum of four hundred ($400.00) dollars to him cash in hand paid, the 
receipt of which is hereby acknowledged and a full acquittance 
granted therefor, he has and does hereby grant, bargain, sell. 
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1002 and deliver, with a — and complete guarantee and warranty 
ac ~inst all troubles, debts, mortgages, donations, alienations, 
or other encamberances of whaiever kind or nature, not only against 
his 0:7.) ac s ¢ 1d deeds, but those of his vendors, hereby subrogating 
the »-cseut prrehaser to all his rights of action for warranty against 
his vendors ib it -1e could have used himself, unto William G. Wyly, 
here purchas :):; and accepiing for himself, his heirs and assigns, and 
acknowledging due delivery and possesion of the following-described 
property, to wit: The undivided 3 of the S. W. } and N. 3 of the S. 
E. } sec. 33, T. 19, R. 10 east, containing 238 (two hundred & thirty- 
eight) acres, oif of norihern portion of N. E. } of sec. 4, T. 18, R. 10 
easi; N. 3 of sec. 33, T. 19, R. 10 east, containing 320 acres, alto- 
gether 572 acres, situaied in said parish of Carroll, in the district of 
lands no:th of Red River; to have and to hold the within and fore- 
going described properiy unto ihe said purchaser for his own proper 
use, beneni, end behoof forever, and that of his heirs and assigns. 
The mortgaze certiiicate required by article 3328 of the civil code 
of i.*s S.ate is hereby dispensed with by the parties hereto, and me, 
deputy recorder, held harmless for its non-production at the passing 
hereoi. 
Thus done and passed at my office, in the town of Floyd, in said 
paris.: of Carroll, in presence of T. D. McCandless and James 
1003. W. Draughon, witnesses of lawful age, residing in said parish 
and Siate who hereio sign their names with said appearers 
and me, depuiy recorder, on this the 29th day of October, A. D. 1868. 
F. F. MONTGOMERY. 


W. G. WYLY. 
Attest: T. D. McCANDLESS. 
J. W. DRAUGHON. 
(Sig'd) A. G. BELDEN, 
D’y Recorder. 


Strate OF Louisiana, Parish of East Carroll: 

I hereby certify that the above and foregoing is a true copy of the 
original act duly of record in this office in Notarial Book “ N,” folio 
140, on the 29th day of Octobe:, A. D. 1868. 

Given under my hand and seal of office on this 16th day of Feb- 


ruary, A. D. 1883. 
[sea] (Sig’d) GEO. J. HOOK, 
Dy Recorder. 


1004 No.“4.” Referred to and made part of the foregoing testi- 
mony. Offered in evidence before special examiner by 
defendants Feb’y 27th, 1883. Filed Feb’y 27th, 1883. 


(Endorsed:) Deed and subrogation. John Haynes to Wm. G. 
Wyly and Thomas P. Haynes. 


StaTeE oF Louisiana, Parish of Carroll : 


Be it known and remembered that this day before me, Thomas 
D. McCandless, recorder in and for the aforesaid parish and State, 
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o— wee onseascosid — a se — in wag -of as witnesses 
ereinafter named and undersigned, came and appeared 
John Haynes, a resident of said seniteanil State, who declared that 
for and in consideration of the total price and sum hereinafter 
named and paid as hereinafter set forth, he has and does hereby 
grant, bargain, sell, alien, convey, transfer, and deliver, with full and 
complete guarantee and warranty against all troubles, debts, mort- 
gages, donations, alienations, or other incumberances of whatever 
kind or nature, not only against his own acts and deeds, but those 
of his vendors, hereby subrogating the present purchaser to all his 
rights of action for warranty against his vendors that he could have 
used himself— 

Unto William G. Wyly and Thos. P. Haynes, both residents 
1005 ofsaid parish and State, here present purchasing and ing 

for themselves, their heirs and assigns, and acknowledgi 

due delivery and possession thereof, an undivided half interest + 
in and to the following-described property, to wit: That plantation 
situated on Joe’s bayou, in said parish and State, and fully described 
by numbers, according to official survey, as the east half of the 
southwest quarter of section number eighteen (18), lots one, two, 
and three, and the northwest quarter of the southeast quarter, in 
section eighteen (18), lot one (1), northwest quarter of northeast 
quarter and south half of northeast quarter of section nineteen (19), 
lot No. eleven (11), in section (17) seventeen, lot No. one (1), and the 
northeast quarter of the northwest quarter, in section (20) twenty, 
and the south half of the northwest quarter of section No. twenty 
(20), all in township No. nineteen (19) north, of range No. eleven (11) 
east, containing in the aggregate the quantity of five hundred and 
sixty-nine 559, (569.60) acres of land: 

To have and to hold the said described land, together with all 
the buildings and improvements thereon or thereto belonging, unto 
them, the said purchasers, for their own proper use, benefit, and be- 
hoof forever. 

And the said appearer, John Haynes, furthermore declared that 
for and in consideration of the total price and sum hereinafter set 

forth he does hereby transfer and subrogate unto the said 
1006 William G. Wyly and Thomas P. Haynes all his right, title, 

and interest in and to suit No. — on the docket of the 13th ju- 
dicial district court of La. in and for the aforesaid parish,styled “ John 
Haynes vs. A. M. Waddell,” intending fully to convey unto each of 
said vendees and undivided half interest in and to said lands and 
to said suit, hereby subrogating them to all his rights of action and 
ownership therein. 

The present sale and subrogation is made and accepted for and in 
consideration of the total price and sum of one thousand ($1,000.00) 
dollars cash in hand paid, the receipt whereof is hereby acknowl- 
edged by the vendor and a full and clear acquittance granted there- 
for. 

The mortgage certificate required by article 3328 of the civil code. 
of this State is hereby dispensed with by the parties hereto, and 
-_ recorder, held harmless for its non-production at the passing 

ereof. 
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Thus done and passed, at my office, in the town of Floyd, in said 
parish and State, in the presence of and, , law- 
ful witnesses, who hereto sign their names with said appearer and 
me, recorder, on this the 10th day of the month of October, A. D. 


1868. 
JNO. HAYNES, 
THOS. P. HAYNES, & 
W. G. WYLY. 


Attest: D. A. RICE. 
F. F. MONTGOMERY. 


(Sig’d) THOS. D. McCANDLESS, Recorder. 


1007 I hereby certify the above and foregoing to be a true copy 

of the original act of subrogation on file and duly recorded 

in the recorder’s office of East Carroll, parish and State of Louisiana, 

in Notarial Book “ U,” folios 138 and 139, on the 24th day of Octo- 
her, A. D. 1868. 

Given under my hand and seal of office this 15th day of Febru- 
arv, A. D. 1883. 

[SEAL. ] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


No “5.” Referred to and made part of the foregoing testimony. 
ar in evidence before special examiner by defendants Feb’y 
27th, 1883. 


(Endorsed :) Deed. W. W. Collins, sheriff, to William G. Wyly. 
Strate oF Louisiana, Parish of Carroll : 


Be it known that this day, before me, Thomas D. McCandless, 

recorder in and for the parish and State aforesaid, and in presence of 

the witnesses hereinafter named and undersigned, personally 

1008 came and appeared William W. Collins, sheriff in and for 

said parish of Carroll, La.. and the said appearer declared 

that on the 28th day of June, A. D. 1867, he received a writ of sale 

from the hon. 13th judicial district court of La. in and for the afore- 

said parish by J. L. Cheatham, clerk of said court, authorizing and 
requiring him to sell, according to law, the following-described 


: : prop- 
erty belonging to the succession of the late Newton Holland, de- 


ceased, to wit: The southeast quarter of section number four (4), in 
township number nineteen (19) north, of range number eleven (11) 
east, and containing the quantity of one hundred and sixty (160) 
acres of land, more or less, situated, lying, and being in the parish 
of Carroll. La., in the district of lands north of Red river; that on 
the 29th day of the same month and vear I advertised said property 
to be sold at the door of the court-house, in the town of Floyd, in 
said parish and State, on Saturday, the 3rd day of August, A. D. 
1867, at 11 o'clock a. m., and that on said day of sale, after reading 
the advertisement of sale, which had been published in the “ Car- 
roll Record,” a newspaper published weekly in said parish and State 
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for 30 clear days, he offered the land herein described for sale in an 
audible voice at public auction. 

Whereupon William G. Wyly became the purchaser, as the high- 

est and last bidder, for the price and sum of one hundred and 
1009 sixty ($160.00) dollars, that being the full amount of the in- 

ventorial value of said land, which amount he paid cash in 
hand, and the said sheriff de-lared that, in consideration of the 
premises and by virtue of the auihority in him vesied by the law of 
the Siate of La., he does hereby sell and adjudicate unio the said W. 
G. Wyly all the right, title, interest, and claims of said succession in 
and to the property herein mentioned and described : 

To have and to hold the said described land unto him, the said 
William G. Wyly, for his own proper use, bencfit, and behoof for- 
eve °. 

Thus done and passed in the parish of Carroll, La., in presence of 
William A. Hederick and Reuben S. A. McIntyre, law:ul witnessez, 
who hereto sign their names with said sheriff and said Wyly (who 
signs for ihe purpose of accepting this act) and me, recorder, on ihe 

868. 


3rd day of October, A. D.1 W. W. COLLINS, : 
W. G WYLY. - 
Attest: W, A. HEDRICK. 
R. S. A. McINTYRE. 


(Sig’d) : J. W. DRAUGHON, Recorder. 


I hereby certify the within and foregoing deed is daly of record 
in my office in Sheriff’s Transfer Bock “ D,” folio 60. 
Given under my hand and seal this the 9th day of November, 


1871. 
(Sig’d) A. T. MANNING, 
Dy Clerk. 


1010 Strate or Louisiana, Parish of Ead Carroll : 
RecorDeEr’s OFFICE. 


I hereby certify the above and foregoing to be a true copy of the 
original act on file and recorded in this office, in Notarial Book “ N,” 
folio 128, on the 20th day of October, 13868. 


Given under my hand and seal of office this the 15th day of Feb’y, 
A. D. 1883. 
[seax.] (Sig’d) GEO. J. HOOK, 
Dy Recorder. 
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No. “6.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
Feb’y 27th, 1883. 


(Endorsed :) Deed. Geo. A. Sherridan to Jas.G. Wyly. 
State oF Loursitana, Parish of Carroll: 
13th District Court. 


SaMUEL TEMPLETON 
v3. } soot 
D. L. Morgan, Collector, 


or 
BoarRD oF LEVEE COMMISSIONERS vs. SAMUEL TEMPLETON. 


Be it known that, by virtue of a writ of seizure and sale 
1011 issued from said court in the — styled case, and to me directed 
commanding me to seize and sell the following-described prop- 
erty belonging to the defendant, to wit: Lot No. 4 of sec. 25, S. W. 
} of sec. 25, N. W. } of sec. 36, T. 19 north, of R. 10; also that por- 
tion of the S. E. fractional } of sec. 26 lying east of Monticello 
bayou and south of Bayou Macon, T. 19 N., of R. 10 east, containing 
35 acres, more or less; also N. E. } of sec. 36, T. 19, R. 10, contain- 
ing 160 acres; S. W. } and N. W. } of sec. 31, T. 19, R. 11 east, con- 
taining 320 acres: also N. E. } sec. 31 and the N. W. } and lot No. 
2 of sec. 32, T. 19, R. 11 east, containing 3303, acres; also S. E. } 
of sec. 25, T. 19, R. 10, and S. W. } of sec. 30, T. 19, R. 11, contain- 
ing 296 acres ; also S. E. } and lot No. 11 or fractional S. W. } and 
S. 3 of N. E. }, commencing at the N. W. corner and running to the 
S. E. corner, dividing said 40 acres diagonally; all of the S. E. } of 
sec. 29 and the frac. lying east of lode tame, it being that portion 
of the N. E. } of the S. W. } of sec. 29 sup to contain 80 acres, 
containing in all 139,54, acres, all in T. 19, R. 11 east, said plantation 
containing in the aggregate 1,565,573, acres, more or less : 

I, Geo. A. Sheridan, sheriff in and for the parish of Carroll and 
State of Louisiana, duly commissioned and sworn, and James W. 
Draughon, agent and attorney-in-fact for Sanders D. Oliver, levee 
tax collector for said parish and State, did, on the 7th day of Sep- 

tember, A. D. 1868, seize the above-described property, notice 
1012 of which seizure we served by handing the same to Samuel 

Templeton in person, in the town of Floyd, in said parish 
and State, on the same day, month, and year; and on the 12th day 
of September, A. D. 1868, we advertised said property for sale in the 
Carroll Record, a newspaper published weekly in the town of Lake 
Providence, in said parish and State, to be sold at the door of the 
court-house, in the town of Floyd, in said parish and State, on the 
first Saturday, the 3rd day of October, A. D. 1868, twenty days 
being sufficient, according to law, for the advertisement of lands being 
sold by the board of levee commissioners for taxes due them; and 
on said day of sale, at the place aforesaid, after reading the adver- 
tisement of sale and the recorder’s certificate of mortgage, we offered 


oe, ——— 


“8° 


— 


MARY &. R. BOYD, 4c, VS. WILLIAM G. WY¥LY Ef AL. 489 


the same for sale in an audible voice, for cash, without the benefit of 
a ae pry ere on Sone where- 
upon James G. Wylyv became the purchaser thereof, as the highest, 
last, and only bidder, for the price and sum of one thousand 
which amount he paid cash in hand, the receipt whereof is hereby 
acknowledged. | 
Now, therefore, in consideration of the premises and by virtue of 
the authority in me vested as sheriff undersigned, and by virtue of 
the law in me vested as levee tax collector undersigned, by my 
agent and attorney-in-fact, we do hereby sell and adjudicate 
1013 unto the said James G. Wyly, the purchaser hereinbefore 
____ mentioned, all the right, title, interest, and claim which the 
said Sam’! Templeton has or had in and to the foregoing-described 


Pp y- 

To have and to hold the same unto the said J.G. Wyly and his 
heirs and assigns, for his and their own proper use, benefit, and be- 
hoof, forever. 

In tesumony whereof we hereunto sign our names officially, to- 
gether with Jas. S. Millikin and Robert J. London, witnesses of 
lawful age, residing in said parish and State, this the 3rd day of Octo- 


ber, A. D. 1868. 
GEO. A. SHERIDAN, Sheriff, 
Ey J. W. DRAUGHON, D’y Sheriff. 
S. D. OLIVER. Levee Tax COol'i’r, 
By J. W. DRAUGHON. 
Agt and Att’y-in- Fad. 
JAS. G. WYLY. 


Attest: J. S. MILLIKIN. 
ROBT J. LONDON. 


Srate oF Lou:siana, Parish of Carroll : 
Thirteenth District Court. 
I h«reby certify the within deed is duly recorded in my office in 


she-iff s icans-er Book ~“C,’ folio 281. 
Givea under my band and seal of office this 17th Oc:sber, A. D. 


1868. 
J. L. CHEATHAM, Cierk, 
Ey RB. J. LONDON, D'y Clerk. 


SraTe oF Lousiana, Porish 0; Carroll: 


RecoRDER’s OFFICE. 

I bereby ceiiry the above and w:thiu to be irue copy of tbe orig- 
inal aci oa file and du!'v re*o'ded jn Notarial Book ~ N,” folios 124 
& 125. in this oltice, on the 19:h Oc.'r, 1865. 

Wiioess my band and seal this 14th Feu’y, )88z. 

[sea.] (Sigd) -— GEO. J. HOOK, 
D’y Recorder. 
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mony. Offered in evidence before special examiner by de- 
fendants. Filed Feb’y 27th, 1883. 


(Endorsed:) Deed. Sheriff Collins, for Jackson Chambliss, to 
John Williams and son and W. G. Wyly. 


State oF LocrsraAna, Parish of Carroll : 
Thirteenth District Court. 


D. A. McRae, Use, &c., 
—. brvo, 4507. 
JACKSON CHAMBLISS. 

Be it known that by virtue of a writ of seizure and sale to me 
directed, commanding me to seize and sell the following-described 
property belonging to the defendant, Jackson Chambliss, to wit: N. 
W. 4} sec. 24 and N. E. } sec. 23, T. 20, R. 11 E,, situated in said perish 
and State, together with all the improvements thereon or thereunto 
belonging, and containing 325 acres, more or less— 

I, William Collins, sheriff in and for said parish of Carroll, State 
of Louisiana, duiy commissioned and sworn, did, on the 18th day 
of November, A. D. 1867, seize the above-described property, notice 
of which seizure I gave to Jackson Chambliss, defendant, in wrii‘ng, 
and on the 28th day of November, A. D. 1867, I advertised said 
property for sale in the “Carroll Record,” a newspaper published 
weexly in said parish and State, to be sold at the door of the cour:- 
house, iu the town of Floyd, in said parish and State, on the first 

Saturday, the 4th day of January, A. D. 1868; and on said 
1015 day of sale, at the place aforesaid, after reading the adver- 

tisement of sale and the recorder’s certificate of mortgage, I 
offered the same for sale in an audible voice, whereupon John Wil- 
liams and son and W. G. Wyly became the purchasers thereof for 
the price and sum of one dollar per acre and costs of suit, the said 
John Williams and son taking one-half and Wyly the other half; 
total price of said purchase being three hundred and twenty-five 
dollars, cash in hand paid. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto thesaid purchasers all the right, title, inter- 
est, and claim which the said Jackson Chambliss has or had in end 
to said property : 

To have and to hold the same unto the said purchaser, his heirs, 
and assigns, for his own proper use, benefit, and behoof forever. 

In testimony whereof I hereunto sign my name officially, together 
with Jas. W. Draughon and Thos. D. McUandless. witnesses of law- 
ful age, residing in said parish and Siate, this the fourth day of 


January, A. D. 1868. 
W. W. COLLINS, Sheriff. 
JOHN WILLIAMS awp SON. [Li sl 
W. G. WYLY. [L. sJ 


Attest: J.W. DRAUGHON. 
T. D. McCANDLESS. 


1014 No. “7.” Referred to and made part of the foregoing testi- 
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1016 Srate or Lovurs1ana, Parish of Carroll: 
13th District Court. 


I hereby certify that the within deed is soe gaaaren eres 
in Sheriff’s Transfer Book “ C,” folios 254 
bs under my hand and seal of office this the 24th day of April, 
A. D. 1868. 
(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


State oF Lours1ana, Parish of East Carroll : 


I hereby certify that the above and foregoing is a true copy of the 
original sheriff’s deed on file in this office and duly saad in the 
recorder’s office, in said parish and State, in Notarial Book “ N,” 
folios 83 and 84, on the 2nd day of May, 1868. 

Given under my hand and the seal of said office on this the 12th 
day of February, A. D. 1883 

[sea] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


1017 No.“ 8.” Referred to and made part of the foregoing testi- 
mony. Offered in evidence before special examiner by de- 
fendant. Filed Feb’y 27th, 1883. 


(Endorsed :) Deed. J. W. Draughon, sheriff, to W.G. Wyly, 


Srate oF Louisiana, Parish of Carroll : 


Be it known that this day, before me, A. G. Belden, deputy re- 
corder in and for said parish, duly appointed and sworn, and in the 
presence of witnesses hereinafter named and undersigned, —— 

appeared James W. Draughn, sheriff in and for said 
State, who declared that whereas, on the 13th day of July, A. “D. 
1869, he received from the hon. probate court a writ of sale author- 
izing and requiring him to sell the following-described property be- 
longing to the succession of E. A. Taylor, to wit: 

A certain tract or = of land lying and being situated on Joe’s 
bayou, in said parish, and bounded, viz: Ou the north by lands 
formerly owned by “ Motley and Graves,” on the west by what is 
known as the “ Troutman place,” on the south by lands formerly 
owned by J. G. Carson, and on the east by the W. F.C. Anderson 
place, sup to contain six hundred and fifty acres, more or less ; 

that on 28th day of seme month and year he advertised 

1018 said property in the “ Elton Eagle,” the official r 
of the parish of Carroll, and published weekly at Elton, Eee 

in o. parish, to be sold at the door of the court-house, in said 
parish, on Tuesday, the 28th of September, A. D. 1869, and that on 
said day of sale, after reading the advertisement, he was instructed 
by the attorney for the succession to postpone the sale until Satur- 
day, the 2nd day of October, A. D. 1869, which he accordingly did, 
and on said 2nd day of October, 1869, he again read the advertise- 
ment and offered said property for sale, in an audible voice, at pub- 
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lic auction ; whereupon William G. Wyly, a resident of said parish, 
became the purchaser for the sum of three hundred and twenty-five 
dollars, that being the highest bid for same. 

And the said sheriff further declared that by virtue of the author- 
ity in him vested by the State of Louisiana in the matter of succes- 
sions he has and does by the- presents sell and adjudicate all the 
right, title, interest, and claim of said succession in and to said prop- 
erty unto said purchaser for his own proper use and benefit, and that 
of his heirs and assigns, forever. 

These done and passed in my office, in the town of Floyd, in said 
parish, in presence of T. D. McCandless and Rob’t J. London, lawful 
witnesses, who sign hereto with said parties and me, deputy recorder, 


on this 9th day of October, 1869. 
J. W. DRAUGHN, Sheriff. 


W. G. WYLY. 
Attest: T. D. McCANDLESS. 
R. J. LONDON. 
(Sig’d) A. G. BELDEN, 
Deputy Recorder. 


1019 Srate or Loursiana, Parish of Carroll: 


I hereby certify that the within is a true copy of the original on 
file and of record in my office. 
Given under my hand and seal of office this 25th day of October, 
A. D. 1869. 
[SEAL.] (Sig’d) A. G. BELDEN, 
Deputy Recorder. 


No. “9.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
Feb’y 27th, 1883. 


(Endorsed :) Deed. Geo. A. Sheridan, sheriff, to Wm. G. Wyly. 
SraTE OF LovIsiAna, Parish of Carroll: 
— Court. 


Mrs. SALLIE DE FRANCE and Huss’p 
vs. No. 57388. 
Wittram D. Snrra. 


Be it known that by virtue of a writ of seizure and sale issued from 
said court in the above-styled case and to me directed, commanding 
me to seize and sell the following-described property belonging to the 
defendant, William D. Smith, to wit, N. W. } and N. 3 of S. W. } of 
section 9, N. E. fractional } and the N. E. fractional } of S. E. }, or 

lots five of sec. No. 8, all in T. 18, R. 11 E., situated in said 
1020 parish of Carroll, La., containing 425 acres, more or less— 
I, George A. Sheridan, sheriff in and for the parish of Car- 


roll, State of Louisiana, duly commissioned and sworn, did, on the - 


4th day of November, A. D. 1868, seize the above-described property, 
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notice of which seizure I gave F. F. Montgomery, curator ad hoe, for 
—- a in writing, — — 4 a ——, A. D. 1868, I 
advertised said property in the Elton official newspaper 
for said parish oe State, to be sold at the door of the court-house, 
in the town of Floyd, in said parish and State, on the first Saturday, 
the 5th day of December, A. D. 1868, for cash, with the benefit of 
appraisement, and on said (day of sale I was instructed by plain- 
eo oe this sale until the Ist Saturday, the 2d of January, 

And the Elton Eagle, the official paper for said parish and State, 
having suspended Ap pee I was instructed by — (to 
which the curator ad hoc consented) to continue the advertisement 
by posting the same in three public places in said parish and State, 
which I done by posting one advertisement at the door of the court- 
house, one in the town of Lake Providence, in said parish and State, 
and one in the town of Oak Grove, in said parish and State. 
=. . — da 4 _ ~ the door - " egne in said 

ish an te, Io sal perty for sale at public auction to 

to the highest bidder, after ares. the advertisement of sale and 

the apes aga of mortgages and having said land duly 
appraised. 

1021 ’ hereupon, William G. Wyly became the purchaser 

thereof for the price and sum of three hundred and fifty-four 

tes dollars, which amount he paid in cash, that being 3 of the ap- 

praised value, and which amount, less sixty-eight ,33, dollars costs, 

was applied to the partial payment of the execution issued in the 
above-styled suit. 

Now, 1n consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do 
hereby sell and adjudicate unto the said —— all the right, title, 
interest, and claim which the said Wm. D. Smith has or had in and 
to said property : 

To have and to hold the same unto the said purchaser, his heirs 
and assigns, for his own proper use, benefit, and behoof, forever. 

In testimony whereof I hereunto sign my name officially, together 
with and , witnesses of lawful age, residing in 
said parish and State, this the second day of January, A. D. 1869. 

GEO. A. SHERIDAN, Sheriff, 
By J. W. DRAUGHN, D’y Sheriff. tt =] 
W. G. WYLY. | L. Ss. 


Attest: A.G. BELDEN. 
R. J. LONDON. 


State oF Lourstana, Parish of Carroll: 
13th Dist. Court. 


I hereby certify the within deed is duly of record in my office in 
Sheriff’s Transfer Book “ D,” folios 7 and 8. 
Given under my hand and seal of office this the 14th day of July, 


A. D. 1869. 
(Sig’d) R. J. LONDON, D’y Clerk. 
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1022 I hereby certify the within is a true copy of the original on 
file and of record in my office. 
Given under my hand and seal of office this 14th day of October, 
A. D. 1869. ! 
(Sig’d) A. G. BELDEN, 
Deputy Recorder. 


No. “10.” Referred to and made part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
Feb’y 27th, 1883. 


(Endorsed :) 3134. Deed. James W. Draughn to William G. 
Wyly. 


StTaTeE OF LourstaNna, Parish of Carroll : 
13th District Court. 


DANIEL S. VINSON 
vs. No. 5134. 
J. B. Tompx1ns. 


Be it known that by virtue of a writ of fiert facias issued from 
said court in the above-style case and to me directed, commanding 
me to seize and sell the following-described property belonging to 
the defendant, J. B. Tompkins, to wit: N. 3 and S. E. } of sec. 26, 
and the N. W. } of S. W. 4 of sec. 36, townshinp 20, range 11 east, 
situated in said parish and State, and containing five hundred and 
twenty acres— 

I, James W. Draughan, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did on the 14th 
day of October, A. D. 1869, seize the above-described property, notice 

of which seizure I gave Field F. Montgomery, curator ad hoc, 
1023 for defendant, in writing, and on the 3lst day December, A. 

D. 1869, I advertised said property in the Elton Eagle, the 
official paper for said parish and State, published weekly therein, to 
be sold at the door of the court-house, in the town of Floyd, in said 
parish and State, on the first Saturday, the 5th day of December, A. 
D. 1870, for cash, with the benefit of appraisement ; and on said day 
of sale, at the place aforesaid, after reading the advertisement of sale 
and the recorder’s certificate of mortgage, I offered the same for sale 
in an audible voice; whereupon William G. Wyly became the pur- 
chaser thereof for the price and sum of seventeen hundred and 
thirtv-three,*, dollars, that being 3 of the appraised value of the 
same, which amount he paid cash in hand, the receipt whereof is 
hereby acknowledged. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, inter- 
est, and claim which the said Jackson B. Tompkins has or had in 
and to said property ; to have and to hold the same unto the said 

urchaser, his heirs and assigns, for his own proper use, benefit, and 
hoof, forever. | 
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In testimony whereof I hereunto sign my name officially, to- 
gether with W. R. C. Lyons and H. W. e, witnesses of lawful 
age, residing in said parish and State, this the 5th day of February, 


oe J. W. DRAUGHAN, Sheriff 
- - . W. : . [hs 
W. G. WYLY. : tHE < 
Attest: W. R. C. LYONS. 


H. W. DRAKE. 


| 1024 ‘(I hereby certify that the within deed is duly recorded in 
my office in Sheriff’s Transfer Book “ D,” folio 32. 
Given under my hand and seal of office this 13th day of July, A. 
D. 1870. 
(Sig’d) S. D. GLENN, D’y Clerk. 


State oF Louisiana, Parish of Carroll: 


I do hereby certify that the within deed is duly of record in my 
office in Notarial Book “ N,” folios 465 and 466. 
Given under my hand and seal of office this the 15th day of July, 
A. D. 1870. | 
(Sig’d) E. L. KLEINPETER, 
D’y Recorder. 


State oF LourstaNnA, Parish of Carroll: 


I, Sanders D. Oliver, deputy recorder in and for said parish and 
State, duly appointed and sworn, do hereby certify that the within 
is As true and correct copy of the original on file and of record in my 
office. . 

Given under my official signature and seal of office on this the 6th 
day of June, A. D. 1871. 

[SEAL. ] (Sig’d) S. D. OLIVER, 
D’y Recorder. 


1025 No.“11.” Referred to and made a part of the foregoing tes- 
timony. Offered in evidence before special examiner by 
defendant. Filed Feb’y 27th, 1883. 


(Endorsed :) Deed. E. C. Jackson to W. G. Wyly. 
StaTE OF Louisiana, Parish of Carroll: 


4 This contract of sale, this day made and concluded between Edwin 
C. Jackson, of the one part, and William G. Wyly, of the other, both 
x of the parish and State aforesaid, witnesseth: That for and in con- 
sideration of five hundred and fifty dollars, cash in hand paid, the 
receipt whereof is hereby acknowledged, I, Edwin C. Jackson, have 
bargained, sold, and delivered, and by these presents do hereby bar- 
gain, sell, and deliver, all and singular my plantation, situated on 
Joe’s bayou, in this parish, known by public survey as the northeast 
quarter of section No. thirty-three, township nineteen, range eleven 
east; also lots No-. one, five, and six and the southeast quarter of 
7 section No. twenty-eight, in township No. nineteen north, of range 
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eleven east, all in the district of land north of Red river and con- 

taining, in the aggregate, four hundred and seventy-one ?¢; acres, 

more or less, with all the improvements thereon or thereto belonging, 

less thirty-two acres lying in the west side of Joe’s bayou which is 
not included in this act of sale: | 

1026 To have and to hold the above-described plantation unto 
Wm. G. Wyly, his heirs and assigns, in fee simple forever ; 

and I, Wm. G. Wyly, do hereby accept the deed of sale. 

Thus done and signed, in the parish and State aforesaid, on this 
7th day of January, A. D. 1869, in the presence of A. J. Wyly and 
W. C. Jackson, witnesses of lawful age, residing also in the parish of 
Carroll, Louisiana. 


(Signed) E. C. JACKSON. 
Attest: W.C. JACKSON. 
A. J. WYLY. 
I accept this. 
W.G. WYLY. 


State oF Louistana, Parish of Carroll: 


I hereby certify that I am acquainted with the signatures of the 
parties above, and acknowledge same to be the genuine signatures 
of said parties, and I certify same to be the signatures of the wit- 
nesses, as well as of the parties, having frequently seen them write 
and sign their names. 

Floyd, La., Nov. 4th, A. D. 1869. 

(Sig’d) A. G. BELDEN, 
D’y Recorder. 


I hereby certify that the within deed is duly recorded in my 
office in Notarial Book “ N,” folio 266. 
Given under my hand and seal of office this November 4th, 1869. 
(Sig’d) A. G. BELDEN, 
D’y Recorder. 
1027 STATE OF Louisiana, Parish of Carroll : 


I, Sanders D. Oliver, deputy recorder in and for said parish and 


State, duly appointed and sworn, do hereby certify that the within | 


and foregoing is a true and correct copy of the original on file and 
of record in my office. 
Given under my official signature and seal of office cn this the 
Sth day of June, A. D. 1871. 
(Signed) S. D. OLIVER, 
D’y Recorder. 


No. “12.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
Feb’y 27th, 1883. 


(Endorsed :) Deed. Enoch Farmer to William G. Wyly. 
State OF Lourstana, Parish of Carroll: 
Be it known and remembered that this day, before me, Albert G. 


SS. .- a 
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Belden, deputy recorder in and for the parish of Carroll and State 
of La:, duly appointed and sworn, and in presence of the witnesses 
hereinafter named and undersigned, ally came and a 

Enoch Farmer, a resident of the parish and State id, 
1028 who declared that, for and in consideration of the total pri 

and sum of six hundred ($600.00) dollats to him cash in 
paid, the receipt of which he hereby acknowledges, and grants a full 
and clear acquittal therefor, he has and does hereby grant, bargain, 
sell, transfer, and deliver, with a full guarantee and warranty against 
all troubles, debts, mortgages, donations, alienations, or other encum- 
brances of whatsoever kind or nature, not only against his own acts 
and deeds, but those of his vendors, hereby subrogating the present 
purchaser to all his rights of action for warranty against his vendors 
that he could have used himself, unto William G. Wyly, also a resi- 
dent of said parish and State, here present, purchasing and 
ing for himself, his heirs and assigns, and acknowledging due deliv- 
ery and possession of the following-described property situated in 
sald parish and State, to wit: 

The north 3 of sec. 19 and S. W. } of N. W. 3 of sec. 20, S. E. 3 of 
sec. 19, N. 3 of N. W.} and N. W. } of N. E. 3 of sec. 30, all in T. 21, 
range 11 east, containing six hundred and forty-two acres, more or 
less, together with all the improvements, &c.: 

To have and to hold the foregoing property unto the said Wil- 
liam G. Wyly for his own proper use, benefit, and behoof forever. 
The mortgage certificate required by article 3328 of the civil code is 

hereby dispensed with by the parties hereto, and me, deputy 
1029 — held harmless for its non-production at the passing 
ereof. 

Thus done and passed, at my office, in the town of Floyd, in said 
parish of Carroll, and in presence of John L. Cheatham and Robert 
J. London, witnesses of lawful age, residing in said parish, who si 
their names with said appearers and me, deputy recorder, this the 
28th day of October, A. D. 1868. 


Sig’d) | E. FARMER. 
Sie} W. G. WYLY. 
Attest: J. L. CHEATHAM. 
R. J. LONDON. 
(Sig’d) A. G. BELDEN, 
D’y Recorder. 


State oF Louisiana, Parish of East Carroll: 


I hereby certify that the above and foregoing is a true copy of the 
original act as found of record in this office in Notarial Book “ N,” 
folio 139, on the 28th day of October, A. D. 1868. 

Given under my hand and seal of office this 15th day of Feb’y, 


A. D. 1883. 
[sea] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 
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10380 No. “13.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
def’t. Filed Feb’y 27th, 1883. 


(Endorsed :) Deed. Geo. A. Sheridan, sheriff, to J. W. Mont- 
gomery. 
StaTE OF Louisiana, Parish of Carroll : 
Thirteenth District Court. 


BoaRpD OF LEVEE COMMISSIONERS 
v3. 
CHARLES B. RICHARDSON. 


Be it known that by virtue of a writ of seizure and sale issued 
from said court in the above-styled suit and to the undersigned au- 
thority directed, commanding me to seize and sell the following-de- 
scribed property, to wit: The N. W. } of sec. 26, T. 19, R. 10 E_; lots 
3 & 4,S. W. } sec. 26, T. 19, R. 10 E.; also lots5 & 6,8. W. } of 
sec. 26, T. 19, R. 10 E.; N. W. } of sec. 35, T. 19, R. 10 east, situated 
in said parish and State, with all the improvements — or thereto be- 
longing, containing 569 acres, more or less, together with all the im- 
provements thereon or thereto belonging— 

I, Geo. A. Sheridan, sheriff of the parish of Carroll, by my legal 
deputy, James W. Draughn, agent and attorney-in-fact for Sanders 
D. Oliver, levee tax collector for said parish and State, did, on the 
first day of July, A. D. 1868, seize the above-described property, 

notice of which seizure we served by handing the same to 
1031 Ed. F. Newman, curator ad hoc for the defendant, in _per- 
son, in the town of Monticello, in said parish and State, on 
the 2nd day of the same month and year; and on the 7th day of 
September, A. D. 1868, we advertised said property for sale in the 
Carroll Record, a newspaper published weekly in the town of Provi- 
dence, parish of Carroll and State of Louisiana, to be sold at the 
door of the court-house in the town of Flcyd, in said parish and 
State, on the first Saturday, the 3rd day, of October, A. D. 1868, 20 
days being sufficient, according to law, for the advertisement, being 
sold by the board of levee commissioners for taxes due thereon : and 
on said day of sale, at the place aforesaid, after reading the adver- 
tisement cf sale and the recorder’s certificate of mortgage, I offered 
the same for sale in an audible voice, at public auction, for cash, 
without the benefit of appraisement, that being in accordance with 
the writ issued; whereupon John W. Montgomery became the pur- 
chaser thereof, as the highest, last, and only bidder, for the price and 
sum of one hundred dollars, which amount he paid cash in hand, 
the receipt wherecef is hereby acknowledged. ; 

Now, therefore, in consideration of the premises ard by virtue of 
the law in me vested as sheriff, undersigned, and by virtue of the 
authority in me vested as levee tax collector, undersigned, by my 
agent and attorney-in-fact, we do hereby sell and adjudicate unto 

the said John W. Montgomery all the right, title, & interest 
1032 which the said Charles B. Richardson has or had in and to 
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the above-described property ; to have and to hold the same unto 
him, his heirs and assigns, forever. 

In testimony whereof we hereunto sign our names officially, to- 
gether with Robert J. London and Al G. Belden, lawful wit- 
nesses, this the 3rd day of October, A. D. 1868. 

GEO. A. SHERIDAN, Sheriff, 
By J. W. DRAUGHN, D’y Sheriff. 
LIVER, 


Ss. D. O 
Levee Tax Collector. 
By J. W. DRAUGHN, : 
Agt & At’y-tn- Fad. 
J. W. MONTGOMERY. 
Attest: R. J. LONDON. 
A. G. BELDEN. 


State oF Louisiana, Parish of Carroll: 
13th District Court. 


I hereby certify that the foregoing deed is duly recorded in my 
office in Sheriff’s Transfer Book “C,” folio- 291 and 292. 
Given under my hand and seal of office this the 21st day of No- 
vember, 1868. 
(Sig’d) ROBT J. LONDON, D’y Crerk. 


State oF Loursiana, Parish of East Carroll: 


REcORDER’s OFFICE. 


I hereby certify that the above and foregoing is a true copy of the 
original act, duly recorded in this office in Notarial Book “ N,” folios 
192 and 193. 

Given under my hand and seal of office this 16th day of February; 
A. D. 1883. 

[seax. ] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


1033 No.“14.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
defendant. Filed Feb’y 27th, 1883. 


(Endorsed :) Deed. Geo. A. Sheridan, sheriff, to C. T. Motley. 


Strate or Louisiana, Parish of Carroll : 
13th District Court. 


Perer J. GUIER 


vs. 
H. B., J. F., and L. M. Troutman. 


Be it known that by virtue of a writ of fre facias issued from said 
court in the above-styled case and to me directed, commanding me 
to seize and sell the following-described property belonging to the 
defendants, H. B., J. F., & L. M. Troutman, to wit: That certain tract 
of land and plantation in this parish, on Joe’s bayou, described by 
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numbers, according to official survey, as lot No. 3 of sec. 8, the 

west half of northwest quarter of section 8, the west half of 

southwest quarter and lot No. 10 of section 8, the east half of 
southeast quarter and S. W. quarter of S. E. quarter of section 

7, the northwest quarter of the northwest quarter of section 17, 

and lot No. 2 of section 17, and northeast quarter of section 17, less 

40 acres sold to C. T. Motley, and lots 6, 7, 8, 9 and southeast quarter 

of southeast quarter of sec. 8, and south half of south half of section 

No. 9, and northwest quarter of southwest quarter of section No. 9, 

and lot 3 and that portion of lot No. 4 lying west of the slough 

1034 making out of “Carraway Lake,” in section 9, all in township 

No. 19 north, of range No. 11 east, containing twelve hundred 
acres, more or less, together with all the improvements thereon or 
thereto belonging— 

I, Geo. A. Sheridan, sheriff of the parish of Carroll, State of Louisi- 
ana, duly commissioned and qualified, did, on the 9th day of Octo- 
ber, A. D. 1868, seize the above-described property under said writ, 
notice of which seizure I served by handing the same to W. G. 
Wyly, curator ad hoc, in person, in the town of Floyd, in said parish 
and State, and on the 12th day of the same month and year I adver- 
tised said property for sale in the “ Elton Eagle,” the official paper 
for said parish, to be sold at the door of the court-house in the town 
of Floyd, in said parish & State, on the first Saturday, the 5th day, 
of December, 1868, for cash, with the benefit of appraisement ; and 
on said day of sale I was instructed by the plaintiff to postpone this 
sale and continue the advertisement untill the first Saturday, the 
2nd day, of January, A. D. 1869, to be sold at the same place and 
on the terms aforesaid ; and I accordingly continued said advertise- 
ment in the newspaper above mentioned, viz., the Elton Eagle, as 
directed ; and on the 15th of December, A. D. 1868, the writ issued, 
being about to expire, was returned, after making and retaining a 

certified copy, under which to make sale; and on the first 
1035 Saturday, the 2nd day, of January, A. D. 1869, at the door 

of the court-house in the town of Floyd, in said parish and 
State, after reading the advertisement and the recorder’s certificate 
of mortgages and having said land duly appraised, I offered said 
land for sale, in an audible voice, at public auction, to the highest 
bidder, on the terms aforesaid ; whereupon Creed T. Motley became 
the purchaser for the price and sum of six hundred dollars, that 
being the full amount of the appraised value of said land, one-half 
of which amount, less ($368.82) three hundred and sixty-eight .82 
dollars, he retained in his hands in part satisfaction of his pro rata 
share of the judgment under which this fi. fa. was issued ; the re- 
maining one-half he also retained in his hands to pay and satisfy 
the pro rata share of the owner of the other half of said judgment 
and the mortgage note which bears equally with the one under 
which this ft. fa. was issued. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested, I do, by these presents, sell and adjudicate 
unto the said C. T. Motley all the right, title, and interest or claim 
of the said H. B., J. F., & M. L. Troutman in and to the foregoing- 
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described property ; to have and to hold the same unto the said pur- 
chaser and his heirs and assigns for his and their own proper use, 
benefit, and behoof forever. 
Thus done and executed in said parish and State, in pres- 
1036 ence of Cyrus A. Hedrick and Rob’t J. London, lawful wit- 
nesses, who hereto sign with said purchaser and me, the said 
sheriff, this the 2nd day of January, A. D. 1869. 7 
| GEO. A. SHERIDAN, iff, 
By J. W. DRAUGHON, D’y iff. 
s C. T. MOTLEY. | 


Attest: C. A. HEDRICK. 
R. J. LONDON. 


STraTeE OF Louisiana, Parish of Carroll: 
13th District Court. 


I hereby certify that the within deed is duly of record in my office 
in Sheriff’s Transfer Book —, folios 294 and 295. 
Given under my hand and seal of office this 2nd day of January, 


A. D. 1869. 
(Sig’d) S. DUNCAN GLENN, D’y Clerk. 


State oF LouistaNna, Parish of East Carroll : 
RECORDER’s OFFICE. 


I hereby certify that the above and within is a true copy of the 
original act on file and of record in said office in Notarial Book ‘‘ N,” 
folio 204, on the 2nd day of January, A. D. 1869. 

Given under my hand and seal of office this the 17th day of 
Feb’ry, A. D. 1883. 

[SEAL. ] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


1037 No.“ 15.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by de- 
fendant. Filed Feb’y 27th, 1883. 


(Endorsed :) Deed. Geo. A. Sheridan, sheriff, to John H. Green. 


State OF Louisiana, Parish of Carroll: 
13th District Court. 
Frerp. M. Gooprica 
No. —. 


v8. 
Nakcissa J. MuRGAN, now GREEN. 


Be it known that by virtue of a writ of “ fieri facias ” issued from 
said court in the above-styled case and to me directed, commandi ng 
me to seize and sell the following-described property belonging to 
the defendant, Narcissa J. Morgan, to wit: Lots 41, 42, 43, 44, 48, 
and the lower 3 of lot 49, in T. 19, R. 13 E., and lot No. 1 and the 
upper half of lot No. 2, in T. 19, R. 14 E., containing altogether 1,150 
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acres, more or less; also lots 7 & 8, in T. 19, R. 14 E., 330.19 acres ; 
also the N. 3 of sec. 56, in T. 19, R. 13, containing 318.40 acres; also 
an undivided 3 of a lot of 120 acres, owned with Oliver J. Morgan, 
in sec. 51, T. 19, R. 13 E., being 60 acres; also an undivided 3, with 
H. Hood, of the W. 3 of sec. 52, in T. 21, R. 12 E., containing 160.38 
acres, situated in said parish and State, with all her interest in the 
buildings thereon or thereto belonging— 
I, Geo. A: Sheridan, sheriff in and for the parish of Carroll, 
1038 State of Louisiana, duly commissioned and sworn, did, on the 
21st day of June, A. D. 1868, seize the above-described prop- 
erty, notice of which seizure was waived by J. W. Montgomery, for 
defendant, in writing, and on the Ist day of August, A. D. 1868, I 
advertised said property for sale in the Carroll Record, a newspaper 
published weekly in said parish and State, to be sold at the door of 
the court-house in the town of Floyd, in said parish and State, on 
the first Saturday, the 5th day, of September, A. D. 1868, and on said 
day of sale, at the place aforesaid, after reading the advertisement 
of sale and the recorder’s certificate of mortgages, I offered the same 
for sale in an audible voice; whereupon John H. Green became the 
purchaser thereof for the price and sum of seventeen hundred and 
thirty-four dollars, that being 3 of the appraised value of — land. 
Now, in consideration of the premises and by virtue of the author- 
ity in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, in- 
terest, and claim which the said Narcissa J. Morgan, now Green, has 
or had in and to said property : 
To have and to hold the same unto the said purchaser, his heirs 
and assigns, for his own proper use, benefit, and behoof forever. 
In testimony whereof I hereunto sign my name officially, 
10389 together with T. D. McCandless and A. G. Belden, witnesses 
of lawful age, residing in said parish and State, this the 5th 


day of September, A. D. 1868. 
GEO. A. SHERIDAN, Sheriff, 
By J. W. DRAUGHON, D’y Sheriff. 


Attest: T. D. McCANDLESS. 
A. G. BELDEN. 


STtaTE OF Louisiana, Parish of Carroll : 
13th District Court. 


I hereby certify the above and within deed is duly recorded in 
my office in Sheriff’s Transfer Book “C,” folio 280. 
Given under my hand and seal of office this the 17th day of Octo- 


ber, A. D. 1868. 
(Sig.) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


Strate OF Lovuistana, Parish of East Carroll: 
RECORDER'S OFFICE. 
I hereby certify the above and within to be a true copy of the 
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original act on file and duly recorded in said office in Notarial Book 
‘‘N,” folio- 122 and 123, on the 19th day of October, A. D. 1868. 
Witness my hand and seal of office on this the 14th day of Feb- 
ruary, A. D. 1883. 
(SEAL. ] (Sig’d) GEO. J. HOOK, F 
D'y Recorder. 


1040 No. “16.” Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by de- 
fenendant. Filed February 27th, 1883. 


(Endorsed:) 5592. Deed. W. W. Collins to Charles McAllister. 
STATE OF LoutstaNA, Parish of East Carroll: 
Thirteenth District Court. 
CHARLES McALISTER 


v8. 
J. W. H. Rocker. 


Be it known that by virtue of a writ of “fera facias” issued from 
said court in the above-styled case and to me directed, commanding 
me to seize and sel] the following-described property property be- 
longing to the defendant, J. W. H. Rucker, to wit: 

The S. E. fraction-] } sec. 23, and lots No. 1 sec. 26, R. 11 E., and 
lot 2,in T. 26, and S. E. } of N. E. } of sec. 26, and lots 3, 4, 5 
of sec. 25, and W. 3 of S. W. } of sec. 24, T. 23, R. 11 E, containing 
363.63 acres; the amount or portion which lies on the south side of 
the ditch nearest W. W. Old, supposed to be 15 or 20 acres, which 
was sold by T. J. Couch to W. W. Old; also the land mentioned in 
certificate 2350, U. S. internal improvement land, to wit: W. 3 of 
N. E. } sec. 26, T. 20, R. 11 east, the whole tract containing 410 acres, 
more or less, with all the improvements thereon or thereto belong- 
ing— 

I, W. W. Collins, sheriff in and for said parish of Carroll, State of 

Louisiana, duly commissioned and sworn, did, on the 21st day 
1041 of November, A. D. 1867, seize the above-described property, 

notice of which seizure I gave to J. W. H. Rucker, defendant, 
in writing, on the 30th day of November, A. D. 1867. I advertised 
said property for sale in the “Carroll Record,” a newspaper published 
weekly in said parish and State, on the first Saturday, the 4th 
day, of January, A. D. 1868, and on said day of sale, at the place 
aforesaid, after reading the advertisement of sale and the recorder’s 
certificate of mortgage, I offered the same for sale in an audible voice; 
whereupon Charles McAlister became the purchaser thereof for the 
price and sum of four hundred and ten dollars, which amount, lese 
fifty-four dollars and sixty cents, he retained in his hands in part 
satisfaction of the execution issued in this case, that being the full 
amount of the appraised value of said land on the day of sale. 

Now, in cnnaliantions of the premises and by virtue of the 
authority in me vested by the laws of the State of Louisiana, I do 
hereby sell and adjudicate unto the said purchaser all the right, 
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title, interest, and claim which tne said James H. Rucker has or had 

in and to said property; to have and to hold the same unto the said 

urchaser, his heirs and assigns, for his own proper use, benefit, and 
hoof forever. 

In testimony whereof I hereunto sign my name officially, together 

with Albert G. Belden and Wm. G. Wyly, witnesses of lawful 

1042 age, residing in said parish and State, this the 4th day of 


January, A. D. 1868. 
W. W. COLLINS, Sheriff, 
By J. W. DRAUGHAN, D’y Sheriff. 
CHARLES McALISTER. 


Attest: A. G. BELDEN. 
W. G. WYLY. 


StraTeE OF Louisiana, Parish of East Carroll : 


I hereby certify the above and foregoing to be a true copy of the 
original sheriff’s deed on file and of record in this office in Notarial 
Book “ N,” folios 40 and 41, on the 24th day of January, A. D. 1868. 

Witness my hand and the seal of said office on this the 12th day 
of Feb’y, A. D. 1883. 

[SEAL.] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


No. “17.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
‘eb’y 27th, 1883. 


(Endorsed :) Deed. Geo. A. Sheridan to Lewis F Generis. 
STaTE OF Lousiana, Parish of Carroll : 
Thirteenth District Court. 


ABuT and GENERIS 
vs. ba. 4860. 
Wm. C. CurRRIE. 


1043 Be it known by a writ of “fiera facias” issued from said 

court in the above-styled case and to me directed, command- 
ing me to seize and sell the following-described property belonging 
to the defendant, William C. Currie, to wit: 

The E. 3 of sec. 44 and E. 3 of sec. 45, T. 18, R. 13 _E., contain- 
ing 647 acres, more or less— 

i, Geo. A. Sheridan, sheriff in and for the parish of Carroll, State 
of Louisiana, duly commissioned and sworn, did, on the 22nd day 
of July, A. D. 1868, seize the above-described property, notice of which 
seizure I gave F. F. Montgomery, curator ad hoc for the defendant, in 
writing, on the same day, month, and year, and on the first day of 
August, A. D. 1868, I advertised said property in the Carroll Record, 
a newspaper published weekly in said parish and State, to be sold 
at the door of the court-house in the town of Floyd, in said parish 
and State, on the first Saturday, the 5th day, of September, A. D. 1868, 
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for cash, with the benefit of appraisement, and on said day of sale, 
at the place aforesaid, after reading the advertisement of sale and 
the recorder’s certificate of mortgage, I offered the same for sale in 
an audible voice. 

Whereupon Lewis F. Generis, by his attorneys, Sparrow and Mont- 

mery, became the purchaser thereof for the price and sum of two 
hundred and fifteen ;§;, dollars, that being ¢ of the appraised value 
of said land, which amount Sparrow and Montgomery retained in 

their hands as attorneys for Abut and Generis. Now, in con- 
1044 sideration of the premises and by virtue of the authority in 

me vested by the lew of the State of Louisiana, I do hereby 
sell and adjudicate unto the said —— all the right, title, inter- 
est, and claim which the said William C. Currie has or had in and 
to said property; to have and to hold the same unto the said pur- 
chaser, his heirs and assigns, for his own proper use, benefit, 4nd 
behoof forever. 

In testimony whereof I hereuntosign my name officially, together 
with and , witnesses of lawful age, residing in 
said parish and State, this the 5th day of September, A. D. 1868. 

GEO. A. SHERIDAN, Sheriff, [1. s.] 
By J. W. DRAUGHON, D’y uff. 

LEWIS F. GERERIS, (. s.] 
By SPARROW anp MONTGOMERY. 


Attest: C. A. HEDRICK. 
A. G. BELDEN. 


STATE OF LovulIsIaANA, Parish of Carroll : 


Thirteenth District Court. 


I hereby certify the within deed is duly of record in my office in 
Sheriff's Transfer Book “ C,” folio 288. 
Given under my hand and seal of office this 20th day of Novem- 
ber, A. D. 1868. 
(Sig’d) R. J. LONDON, D’y Clerk. 


’ Srate oF Lovursrana, Parish of East Carroll: 


RECORDER’S OFFICE. 


I hereby certify that the within and foregoing is a true copy 
1045 of the original act duly recorded in this office in Notarial 
Book “ N,” folios 189 & 190, on the 22nd day of November, 

A. D. 1868. 
Given under my hand and seal of office this 16th day of February, 


A. D. 1883. 
(Sig’d) GEO. J. HOOK, D’y Clerk. 
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No. “18.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by deft. Filed Feb’y 
27th, 1883. 


(Endorsed :) Deed. W. W. Collins, sheriff, to Henry Frellsen. 


STATE OF Louisiana, Parish of Carroll: 
Thirteenth District Court. 


FRELLSEN and STEVENSON 
No. 3582. 


vs. 
GEORGE G. WILSON. 


Be it known that by avirtue of a writ of “ fiera facias” issued from 
said court in the above-styled case and to me directed, commanding 
me to seize and sell the following-described property belonging to 
the defendant, Geo. G. Wilson, to wit: 

Lots or fractional sections No-. 30, 31, 32, and 52, in township 21, 
range 12 east, district of lands north of Red River, Louisiana, to- 
gether with all the improvements thereon or thereunto belonging, 
containing 532 acres, more or less— 

I, William W. Collins, sheriff in and for the parish of Carroll, 

State of Louisiana, duly commissioned and sworn, did, on the 
1046 23rd day of January, A. D. 1868, seize the above-described 

property, notice of which seizure I gave Ed. F. Newman, 
curator ad hoc, and John L. Cheatham, clerk of the district court and 
ex officio administrator of the succession of George G. Wilson, de- 
ceased, defendant, in writing, and on the first day of February, A. 
D. 1868, I advertised said property in the Carroll Record, a news- 
paper published weekly in said parish and State, to be sold at the 
door of the court-house in the town of Floyd, in said parish and 
State, on the first Saturday, the 7th day, of March, A. D. 1868, and 
on said day of sale I was instructed to postpone this sale until the 
first Saturday, the 4th day, of April, A. D. 1868, for cash, without 
the benefit of appraisement, and on said day of sale, at the place 
aforesaid, after reading the advertisement cf sale and the recorder’s 
certificate of mortgage, I offered the same for sale in an audible 
voice ; whereupon Henry Frellsen, by his attorney, M. Du Bose, be- 
came the purchaser thereof for the price and sum of three thousand 
dollars, which amount he paid in cash, the receipt of which is hereby 
acknowledged. 

Now, in consideration of the premises and by virtue of the author- 
ity in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, inter- 
est, and claim which the said George G. Wilson has or had in and 

to said property : 
1047 To have and to hold the same unto the said purchaser, his 
heirs and assigns, for his own proper use, benefit, and behoof 
forever. 

In testimony whereof I hereuniosign my name officially, together 

with John Peter Guire and Rob’t J. London, witnesses of lawful age, 
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residing in said parish and State, this the 4th day of April, A. D. 
1868. 


(Sig’d) W. W. COLLINS, Sheriff, [x.s.] 
(Sig’d) By J. W. DRAUGHON, D’y Sheriff. 
M. Du BOSE. [L. s.] 
Attest: J. P. GUIER, 
R. J. LONDON. 


StaTE OF Louisiana, Parish of Carroll: 
Thirteenth District Court. 


I hereby certify the within deed is duly recorded in my office in 
Sheriff's Transfer Book “C,” folio 252. : 
Given under my hand and seal of office this 15th day of April, 
A. D. 1868. , 
[SEAL. ] (Sig‘d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON. D’y Clerk. 


StTaTE OF LoulisiANA, Parish of East Carroll : 


I hereby certify that the above and foregoing sheriff's deed is a 
true and correct copv of the original act on file and duly recorded 
in Notarial Book “N,” folio 80 (in this office), on the 15th day of 
April, A. D. 1868. 

Witness my hand and the seal of this office on this the 12th day 
of Feb’y, A. D. 1883. 

[SEAL. ] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


1048 No. “19.” Referred to and made a part of the foregoing tes- 
— Offered in evidence before special examiner by 
defendant. Filed Feb’y 27, 1883. 


(Endorsed :) No. 5047. Henry Frellsen vs. S. L. Chambliss. Deed. 
W. W. Collins, sheriff, to Henry Frellsen. 


SraTeE OF Louisiana, Parish of Carroll : 
Thirteenth District Court. 


Henry FRELLSEN 
vs. \ No. 5047. 


S. L. CHAMBLISS. 


Be it known that by virtue of a writ of “fera facias” issued from 
said court in the above-styled case and to me directed, commanding 
me to seize and sell the following-described property belonging to 
the defendant, S. L. Chambliss, to wit: 

The south } of the S. W. } of sec. 57, the S. 4 of the S. E. } of sec. 
58, and the N. 3 of the E. 3 of sec. 59, T. 21, R. 12 E., containing 
513 acres ; also the N. W. } and W. 3 of N. E. } and 27 acres of the 
north portion of the S. } of sec. 60, situated in said parish and State, 
containing in the aggregate 500 acres, being the same known as the 
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Jesse H. Chaney “ Old Place,” together with all the improvements 
thereon or thereto belonging— 
1049 I, William W. Collins, sheriff in and for the parish of Car- 
roll, State of Louisiana, duly commissioned and sworn, did, 
on the 3rd day of February, A. D. 1868, seize the above-described 
property, notice of which seizure I gave Field F. Montgomery, curator 
ad hoc, defendant, in writing, and on the 22nd day of February, A. 
D. 1868, I advertised said property in the “ Carroll Record,” a news- 
paper published weekly in said parish and State, to be sold at the 
door of the court-house, in the town of Floyd, in said parish and 
State, on the first Saturday, the fourth day, of April, A. D. 1868, for 
cash, with the benefit of appraisement; and on said day of sale, at 
the place aforesaid, after reading the advertisement of sale and the 
recorder’s certificate of mortgage, I offered the same for sale in an 
audible voice. 

Whereupon Henry Frellsen, by his attorney, J. W. Montgomery, 
became the purchaser thereof for the price and sum of sixteen hun- 
dred and eighty-eight 33, dollars, which amount, less the sum of 
eighty-one 5°, dollars, he retained in his hands in part satisfaction 
of the execution issued in this case. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do 
hereby sell and adjudicate unto thesaid purchaser all the right, title, 

interest, and claim which the said Samuel L. Chambliss has 
1050 or had in and to said property; to have and to hold unto 

the said purchaser, his heirs and assigns, for his own proper 
use, benefit, and behoof, forever. 

In testimony whereof I hereuntosign my name officially, together 
with J. W. Draughon and R. J. London, witnessesof lawful age, resid- 
ing in said parish and State, this the fourth day of April, A. D. 1868. 


(Sig’d) W. W. COLLINS, Sheriff. [x s.] 
(Sig’d) HENRY FRELLSEN, 


By SPARROW axp MONTGOMERY, Ag’és. 


Attest: J. W. DRAUGHON. 
R. J. LONDON. 


STaTE OF LoutstaNna, Parish of Carroll: 
13th District Court. 


I hereby certify the within deed is duly recorded in my office in 
Sheriff’s Transfer Book “ C,” folios 257 and 258. 
Given under my hand and seal of office this the 15th day of June, 
A. D. 1868. 
(Sig’d) R. J. LONDON, D’y Clerk. 


StaTE OF Lovurstana, Parish of East Carroll : 


RECORDER’s OFFICE. 


I hereby certify the above and foregoing to be a true copy of the 
original sheriff's deed on file and duly recorded in said office on the 
15th day of June, 1868, in Notarial Book “ N,” folio 92. 
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Given under my hand and seal of office this the 12th day of Feb- 
ruary, A. D. 1883. 
y Son: (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


1051 No. “20.” Referred to and made a part of the foregoing tes- 
timony. Offered in evidence before special examiner by 
defendant. Filed Feb’y 27th, 1883. , 


sempre 5 :) Deed. W. W. Collins, sheriff, to T. M. and J. M. 
Allen and Co. 


STATE OF Lovuisi1AnA, Parish of Carroll : 
13th District Court. 


T. M. & J. M. ALLEN & Co. 
v8. No. 5518. 


Witt. S. Owen. 


Be it known that by virtue of “ fera facias” issued from said court 
in the above-styled suit and to me directed, commanding me to 
seize and sell the following-described property belonging the defend- 
ant, William S. Owen, to wit: The N. E. + of sec. 28 & the S. E. } 
of sec. 28, the N. E. } of sec. 33, all in T. 21, R. 10 E., containing 
four hundred and eighty acres, more or less, situated in Carroll par- 
ish, in the district of lands north of Red river, Louisiana— 

I, William W. Collins, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did, on the 20th 
day of February, A. D. 1868, seize the above-described property, 
notice of which seizure I gave Will. S. Owen, defendant, in writing ; 
and on the 29th day of Feb’y, A. D. 1868, I advertised said property 
in the Carroll Record, a newspaper published weekly in said parish 
and State, to be sold at the door of the court-house, in the town of 
Floyd, in said parish and State, on the first Saturday, the fourth day, 

of April, A. D. 1868, for cash, with the benefit of appraise- 
1052 ment, and on said day of sale, at the place aforesaid, after 

reading the advertisement of sale and the recor der’s certificate 
of mortgage, I offered the same for sale in an audible voice. 

Whereupon T. M. & J. M. Allen & Co., by their attorney, F. M. 
Goodrich, me the purchaser thereof for the price and sum of 
one hundred and sixty dollars, that being § of the appraised value 
of said land, which amount, less $52.20, costs of this suit, they re- 
tained in their hands (less $52.20 costs) in part satisfaction of the 
execution issued in this case. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the Siate of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, inter- 
est, and claim which the said Will. S. Owen has or had in and to 
said property : 

To have and to hold the same unto the said purchaser, his heirs 
and assigns, for his own proper use, benefit, and behoof, forever... 
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In testimony whereof I hereunto sign my name officially, together 
with Edward J. Delany and James W. Draughon, witnesses of law- 
ful age, residing in said parish and State, this the 4th day of April, 
A. D. 1868. 

(Sig’d) W. W. COLLINS, Sheriff. 
(Sig’d) FRED. M. GOODRICH, Ai’y. 


Attest: E. J. DELANY. 
J. W. DRAUGHON. 


1053 Srate or Louisiana, Parish of Carroll: 
Thirteenth District Court. 


I hereby certify the within deed is duly recorded in my office in 
Sheriff’s Transfer Book “C,” folio 262. 
Given under my hand and seal of office this the 24th day of 
July, A. D. 1868. 
(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


STATE OF Louisiana, Parish of East Carroll: 
RECORDER'S OFFICE. 

I hereby certify that the above and foregoing is a true copy of the 
original sheriff’s deed as recorded in this office in Notarial Book “ N,” 
folios 96 and 97, on the 27th day of July, A. D. 1868. 

Given under my hand and seal of office on this the 14th day of 
February, A. D. 1883. 

(Sig’d) GEO. J. HOOK, 
D’y Recorder. 


No. “21.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendants. Filed 
February 27th, 1883. 


(Endorsed :) Deed. W. W. Coilins, sheriff, to F. M. and J. M. 
Allen & Co. 


StaTE OF Lourstana, Parish of Carroll : 
13th District Court. 


1054 F. M. & J. M. ALLEN & Co. 


vs. 
A. M. WapDILL. 


Be it known that by virtue of a writ of “fera facias ” issued from 
said court in the above-styled case and to me directed, commanding 
me to seize and sell the following-described property belonging to 
the defendant, Anderson Waddill, to wit: 

The S. east quarter of section No. 30, township No. 21 north, of 
range eleven east, containing one hundred and sixty acres, more or 
less, I, William W. Collins, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did, on the 20th 
day of February, A. D. 1868, seize the above-described property, 
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notice of which seizure I gave Anderson M. Waddill, defendant, in 
writing; and on the 29th day of February, A. D. 1868, I advertised said 
property in the Carroll Record, a newspaper published weekly in - 
said parish & State, on the first Saturday, the fourth day, of April, 
A. D. 1868, for cash, with the benefit of appraisement; and on said 
day of sale, at the place aforesaid, after reading the advertisement 
of sale and the recorder’s certificate of mo , | offered the same 
for sale in an audible voice ; whereupon F. M. and J. M. Allen & Co. 

and Gabriel Kahn, by their attorney, F. M. Goodrich, became 
1053 the purchaser thereof for the price and sum of one hundred 

and seven ;§5, dollars, that being two-thirds of the appraised 
value of said land, which amount they retained in their hands (less 
49.32 costs) in part satisfaction of the execution issued in this case. 

Now, in consideration of the premises and by virtue of the author- 
ity in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, inter- 
est, and claim which the said Anderson M. Waddill has or had in 
and to said property : 

To have and to hold the same unto the said purchaser, his heirs 
and assigns, for his own proper use, benefit, and behoof, forever. 

In testimony whereof I hereunto sign my name officially, to- 
gether with Edward J. Delany and J. W. Draughon, witnesses of 
lawful age, residing in said parish and State, this the 4th day of 
April, A. D. 1868. 

(Sig’d) W. W. COLLINS, Sheriff. 
(Sig’d) FERD. M. GOODRICH, Ai’y. 


Attest: E. J. DELANY. 
J. W. DRAUGHON. 


SraTeE OF Louisiana, Parish of Carroll : 
Thirteenth District Court. 


I hereby certify the within deed is duly recorded in my office in 
Sheriff’s Transfer Book “C,” folio 279. 
Given under my hand and seal of office this the 17th day of Octo- 
ber, A. D. 1868. 
(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


1056 STATE oF LourstaNA, Parish of East Carroll: 
RECORDER’s OFFICE. 


I hereby certify that the above and foregoing is a true copy of the 
original sheriff’s deed as recorded in said office in Notarial Book “ N,” 
folio 96, on the 27th day of July, A. D. 1868. 

Given under my hand and official seal of office on this the 14th 
day of Feb’y, A. D. 1883. 

[sear] _ (Sig’d) GEO. J. HOOK, 
D’y Recorder. 
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No. “22.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendants. Filed 
Feb’y 27th, 1883. 


(Endorsed:) Deed. W. W. Collins, sheriff, to Enoch Farmer. 
STATE OF LoutstAna, Parish of Carroll : 
Thirteenth District Court. 


' Enoco FARMER 
vs. No. 5283. 
P. K. MONTGOMERY. 


Be it known that by virtue of a writ of “fiera facias” issued from 
said court in the above-styled case and to me directed, commanding 
me to seize and sell the following-described property belonging to 
the defendant, P. K. Montgomery, to wit: The N. 3 of sec. 19 & S. 
W. } of N. W. } of sec. 20, S. E. } of sec. 19, N. 3 of N. W. } and N. 

W. } of N. E. } of sec. 30, all in township 21, R. 11 east, 
1057 containing 642 acres, more or less, together with all the im- 
provements thereon or thereto belonging— 

I, William W. Collins, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did, on the 23rd 
day of November, A. D. 1867, seize the above-described property, 
notice of which seizure I gave by handing the same to E. J. 
Delony, ad hock, for the defendant, in writing; and on the 30th day 
of November, A. D. 1867, I advertised said property for sale in the 
Carroll Record, a newspaper published weekly in said parish and 
State, to be sold at the door of the court-house, in the town of Floyd, 
in said parish and State, on first Saturday, the 4th day, of January, 
A. D. 1867; and on said day of sale, at the place aforesaid, after 
reading the advertisement of sale and the recorder’s certificate of 
mortgage, I offered. the same for sale in an audible voice. 

Whereupon Enoch Farmer became the purchaser thereof for the 
price and sum of four hundred and eighty-one 5 dollars, which 
amount, after payment of all costs, he retained in his hands in satis- 
faction of execution issued in this case, and under which the same 
was sold, less the sum of thirty-one 7,4; dollars, which he paid cash 
in hand. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do hereby 

sell and adjudicate unto the said purchaser all the right, title, 
1058 interest, and claim the said P. K. Montgomery has or had in 

and to said property ; to have and to hold the same unto the 
said purchaser, his heirs and assigns, for his own proper use, benefit, 
and behoof, forever. 

In testimony whereof I hereunto sign my name officially, together 
with Albert G. Belden and John P. Guier, witnesses of lawful age, 


PCS kde td 


MARY E. R. BOYD, 4C¢., VS. WILLIAM G. WYLY ET AL. 513 


residing in said parish and State, this the 4th day of January, A. D 
1869 


" (Sig’d) W. W. COLLINS, Sheriff, 
By J. W. DRAUGHON, D’y Sherif, 
(Sig’d) E. FARMER. 
Attest: A. G. BELDEN. 
J. P. GUIER. 


State oF Louisiana, Parish of Carroll : 
Thirteenth District Court. 


I hereby certify the within deed is duly of record in my office in 
Sheriff’s Transfer Book “ C,” folios 246 and 247. 
Given under my hand and seal of office this 11th day of March, 
A. D. 1868. 
(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


STATE OF LouIsIANA, Parish of East Carroll: 


RECORDER’S OFFICE. 


I ani certify that the above and foregoing is a true copy of the 
original act as of record in this office in Notarial Book “N,” folios 
68 and 69, and recorded on the 11th day of March, A. D. 1868. 

Given under my hand and the seal of this office on this the 12th 
day of Feb’y, A. D. 1883. 

[SEAL. | (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


1059 No. “23.” Referred to and made a part of the foregoing tes- 
timony. Offered in evidence before special examiner by de- 
fendant. Filed Feb’y 27th, 1883. 


(Endorsed :) Deed. W. W. Collins, sheriff, to H. R. Lott, tutor of 
the minors, Clara L., Elizabeth S., Benjamin H., and Henry A. Wil- 
liams, and ‘Miss Emma P. Williams. 


State or Louistana, Parish of Carroll : 
Thirteenth District Court. 


H. R. Lort, Tutor, 4 als., 
v8. tno 5550. 
Ben. C. WILLIAMS. 


Be it known that by virtue ofa writ of fera facias issued from said 
court in the above-styled case and to me directed, commanding me 
to seize and sell the following-described property belonging to the 
defendant, Ben. C. Williams, to wit: The S. E. } S. 13, S. W. 3 of N. 
ep ery gee mye he eg . 13, N. E. } of sec. 24, 
N. E. 3 of N. W. } of sec. 24,8. E.} of N. E. t of sec. 13, T. 18 
of R.9 E.; W.} of S. W. } of sec. 18, W. } 0 . 18 
65—113 
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18 N., of R.9 E.; N. 3 of sec. 19, — N., of R. 10 E., situated in said 
— and State, with all the improvements thereon or thereto be- 
Oo 


nging, coniaining 1,520 acres, more or less; also eight head of 


mules— 
I, William W. Collins, sheriff in and for the parish of Car- 
1060 roll, State of Louisiana, duly commissioned and sworn, did, 
on the 13th day of November, A. D. 1867, seize the above- 
described property, notice of which seizure I served by handing the 
same to Ben. C. Williams, defendant, in writing, and on the same 
day, month and year, at his residence, in said parish and State, and 
on the 30th day of the same month and year I advertised the above- 
described property in the Carroll record, a newspaper published 
weekly in the town of Lake Providence, in said parish and State, to 
be sold at the door of the court-house in the town of Floyd, in said 
parish aud State,:on the first Saturday, the first day, of January, 
A. D. 1868, for cash, with the benefit of appraisement, and on the 
said day of sale, at the place aforesaid, after reading the advertise- 
ment of sale and the recorder’s certificate of mortgage, I offered the 
gime for sale, in an audible voice, at public auction to the highest 

bidder. 


Whereupon Hiram R. Lott, tutor of the minor heirs of Mrs. 
Saphronia Pope, dec’d, wife of Ben. C. Williams, defendant, viz., 
Clara L. Williams, Elizabeth S. Williams, Benjamin H. Williams, 
and Henry A. Williams, and Miss Emma P. Williams, major heir 
of the said Mrs. Saphronia Pope, became the purchaser- thereof as 
follows, to wit: 


Hiram R. Lott as aforesaid became the purchaser of four-fifths of 
the property herein described for and in behalf of said minors, and 
Miss Emma P. Williams became the purchaser of one-fifth in her 

own right, said purchase being made jointly between the said 
1061 Hiram R. Lott, tutor, and the said Miss Emma P. Williams 

for the price and sum of one thousand seven hundred and 
sixty dollars, that being the full amount of the appraised value of 
said property, the land having been appraised at one thousand five 
hundred and twenty dollars and the mules at two hundred and 
forty dollars; which amount, less $101.35 costs in the above-styled 
case, were credited :on the execution issued in said case in part pay- 
ment thereof. 


Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do 
hereby sell and adjudicate unto the said purchaser- all the right, 
title, interest, and claim which the said Ben. C. Williams has or 
had in and to the said property : 


To have and to hold the same unto the said purchasers, their 
heirs and assigns, for their cwn proper use, benefit, and behoof 
forever. 

In testimony whereof I hereunto sign my name officially, together 
with James W. Draughon and William J. Duncan, witnesses of 
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lawful age resiging in said parish and State, this the 4th day of 
January, A. D. 1868. 


Sig’d) W. W. COLLINS, Sheriff. 
(Sig’d) H. R. LOTT, Tutor. 
(Sig’d) EMMA P. WILLIAMS. 


Attest: J. W. DRAUGHON. 
WM. J. DUNCAN. 


STATE OF LouistaANA, Parish of Carroll : 
13th District Court. 


1062 I hereby certify that the within deed is duly recorded in 
my office in Sheriff’s Transfer Book “ C,” folios 247 and 248. 
Given under my hand and seal of office this 11th day of March, 


(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


STaTE or Louisiana, Parish of East Carroll : 
, RECORDER’S OFFICE. - 
I hereby certify the within to be a true copy of the original deed 


on record in this office in Notarial Book “N,” folios 69 and 70, re- 
corded on the 1lth day of March, A. D. 1868. 
Given under my hand and official seal on this the 12th day of 
February, A. D. 1883. 
[SEAL. ] (Sig’d) GEO. J. HOOK, 


D’y Recorder. 


No. “24.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
February 27th, 1883. 


1063 United States Court of Claims. December Term, 1873. 


F. W. Boyd, executor, vs. The United States. 

B. R. Thomas and Thomas W. Mason vs. The United States. 
Thomas Watts and Annie L., his wife, vs. The United States. 
Allen Jones vs. The United States. 

Lizzie Hamilton, administratrix, vs. The United States. 
Josiah Winchester vs. The United States. 
Oliver T. Morgan, tutor, vs. The United States. 
Oliver T. Morgan, executor, vs. The United States. 
Simon Witkowski vs. The United States. 

‘Xatharine Carson, executrix, vs. The United States. 
Benjamin C. Williams vs. The United States. 
James H. Purdy and Wife vs. The United States. 
Helen C. Key vs. The United States. 


516 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


Court of Claims. 


Frederick W. Boyd, ex’r, — The U.S. (and other cases set out in 
full.) ; 


These cases having been brought to hearing upon the report of 
Eben Eveleth, Esq., the special commissioner heretofore appointed, 
bearing date the 4th April, 1874, and upon the exceptions thereto 
filed by certain of the parties, and the Court, after hearing counsel 
for the respective -parties, have, upon the evidence, overruled the re- 

port in certain particulars and referred it back for correction 
1064 in pursuance of specific instructions at the same time trans- 

mitted to the commissioner, and the commissioner having 
now made a corrected report in conformity with the facts found by 
the Court— 

It is ordered that the corrected report, bearing date the 14th 
May, 1874, be in all things confirmed. 

And it is further ordered in the following cases, viz: 


United States Court of Claims. December Term, 1873. 


J. W. Boyd, executor, vs. The United States. 
B. R. Thomas and Thomas W. Mason vs. The United States. 
Simon Witkowski vs. The United States. 
Thomas Watts and Annie L., his wife, vs. The United States. 
Allen Jones vs. The United States. 
Lizzie Hamilton vs. The United States. 
George Watt vs. The United States, 
Oliver T. Morgan, tutor, vs. The United States. 
Oliver T. Morgan, executor, vs. The United States. 
Catharine Carson, executrix, vs. The United States. 
Benjamin C. Williams vs. The United States. 
James H. Purdy. and wife vs. The United States. 
That there be allowed and paid by the said several parties to said 
Evelith in full for his services and disbursements as as commissioner 
in said cases the sum of three thousand dollars, to be appor- 
1065 tioned pro rata among the several claimants according to the 
amounts of their respective judgments, which are to be as 
follows : 


In F. W. Boyd, executor -~~-~.~-.-...-. -...-...-.... 37,350 92 


“ B. R. Thomas and L. W. Mason. a . 25,184 50 
‘‘ Thomas Watts and wife.__- -.-.----_~ .-_._.--___- 3,076 54 
I ID  <c:siimicsctsithisin nities cisneiakienialllipinmaiiil titania 4,899 68 
“ Lizzie Hamilton, adm’x___- -..-...--.--.......... 7,064 66 
“ George Watt --_--- - es hl, 
“ Oliver T. Morgan, tutor -.-._.-_--_..-....--.___- 11,964 3d 
“ Simon Witkowski = - 45,578 50 
“ Oliver T. Morgan, executor -__...-............... 21,870 68 
“ Catharine Carson, executrix_______.______________. 843 00 


“ James H. and Louisa Purdy, adm’rs -__--.-______- 42,513 48 


And it is further ordered that judgment for the said several parties 
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shall be entered for the respective amounts above specified when it 
shall appear to the Court, by their producing his receipts, that the 
said parties have respectively paid to said Eveleth their several rate- 
able shares of the said sum of three thousand dollars on the basis 
aforesaid. 

And it is further ordered that of the said sum of three thousand 
dollars the said Eveleth shall be entitled to retain for his services as 
commissioner two thousand dollars, and that the remainder be paid 
by him to Enoch Totton, Esq., for his professional services in aiding 
said Eveleth in and about his said report upon said Totten’s giving 
said Eveleth a receipt m full for said services. 

And it is further ordered that in the cases of Josiah Win- 

1066 chester vs. The United States and Helen C. Key vs. The United 

States, respectively, the entry of judgment may, at the elec- 

tion of the claimants, remain suspended to the end that, if they 

may be able hereafter to trace their captured property to any other 

— than that now disposed of, they may then apply for a re- 
earing. 

And it is further ordered that the amended report of the com- 
missioner, together with the tabellated statement therein referred to 
and so much of the accompanying exhibits as any party interested 
may deem material, be adopted by the Court as its findings of facts 
in the above cases and each of them. 


(Endorsed :) No-. 3461 and 3547 and othercauses. Filed May 15th, 
1874. J. R. 
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1067 Petition. 
United States Court of Claims. 
Rev. F. W. Boyp, Ex. of James Railey’s Estate, 
vs. 
| THE UNITED SrartEs. 


To the honorable Court of Claims of the United States: 


The petition of F. W. Boyd, (executor of the will of the late James 
Railey, deceased, of Carroll parish, La.), residing in Natchez, Adams 
county, Mississippi, showeth— 

That the said Railey died prior to the outbreak of the late rebel- 
lion, leaving to his heirs-at-law two large plantations in Carroll 

rish, known as the “ Raleigh” and “ Carondelet” plantations, and 
in the month of April, 1863, your petitioner, as executor of said 
Railey’s estate, had in his possession and stores on the plantations 
aforesaid upwards of nine hundred bales of cotton. 
| That during said month of April said cotton was seized and taken 

ion of by W. C. Wagley, O. N. Cutter, Hugh Mayer, and J. S. 
Wallace, under a contract with General McPherson for picking cot- 
ton abandoned in the field, and, under the direction of John G. 
Klink, chief Q. M. of 17th Army Corps, shipped the same to A. R. 
Eddy, A. Q. M., at Memphis, without the consent and against the 
protest of your petitioner. 


IG 
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1068 Your petitioner further shows that in July, 1863, one H. 

L. Davis gathered in the fields and ginned and baled on the 
“Raleigh” plantation aforesaid thirty-eight bales of cotton, and 
shipped the same per steamer “ Hannibal” without the consent and 
against the will of your petitioner. 

Your petitioner further shows that in Oct., 1863, one Lewis Dent 
shipped per steamer “ Esmerald ” seventeen bales of cotton from the 
“ Raleigh” plantation without the consent and against the will of 
your petitioner. 

Your petitioner further showeth, he is informed and believes that 
said cotton was all turned over to the agents of the Treasury De- 
partment, by whom subsequently one-half of said cotton was released 
in kind to the parties claiming under a contract — Gen’] McPherson, 
and the remaining half was sold and the proceeds paid into the Treas- 
ury of the United States, and all the lot of 38 bales shipped for ac- 
count of H. L. Davis and all the lot of 17 bales shipped by Lewis 
_— was sold and the proceeds paid into the Treasury of the United 

tates. 

Your petitioner avers that no part of said cotton or the proceeds 
thereof was appropriated in any way to the use of the Army or Navy 
of the United States, nor was it ever abandoned or forfeited or liable 

to seizure under any act of Congress in that behalf provided, 
1069 and that it was not liable to seizure under the usage of war, 

and that no proceedings for the purpose of condemning said 
cotton have ever been instituted before any court or tribunal. 

Your petitioner avers that he is unable to state the precise amount 
for which said cotton was sold or the expenses attending the seizure, 
shipment, transportation, and sale thereof, but the same was of the 
value of about one hundred dollars ($100) per bale, and would have 
netted in his hands the sum of ninety thousand and five hundred 
dollars ($90,500), and he believes that the said amount was received 
by the agents of the Treasury Department on the sale thereof and 
the same paid into the Treasury of the United States. 

Your petitioner further avers that, the property aforesaid having 
been taken possession of by the United States Government and 
appropriated by it, an implied contract has arisen to make your peti- 
lioner just compensation therefor by paying all said cotton was 
reasonably worth at the time and place it was.so taken from him as 
aforesaid, and he avers that said cotton was worth at the time of its 
seizure two hundred: dollars ($200) per bale, which, under the im- 
— contract aforesaid, he is entitled to receive from the United 
states. : 

Your petitioner further shows that if there has been a lawful and 

valid capture of said cotton, which he denies, but which 
1070 he understands is asserted by the United States, then he is 

nevertheless entitled to receive the net proceeds thereof, 
amounting as aforesaid to the sum first above mentioned of ninety 
thousand and five hundred dollars ($90,500) under the provisions 
of an act of Congress entitled “ An act to provide for the collections 
of abandoned property and for the prevention of frauds in insurrec- 
tionary districts within the United States.” 
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And your petitioner further avers and shows that he has never, 
in any manner, encouraged and abeited or given aid cr comfort to 
the rebellion or to the enemies of ithe Government of the United 
States, but, on the contrary, has always borne true allegiance and 
faithful suppoit to said Government. 

(Signed) F. W. LOYD, Executor, 
By B. D. WHITNEY, 
Mis Adorney-in- Fact. 


Benjamin D. Whitney, of Washington city, D. C., above-named 
attorney-in-fact for the said F. W. Boyd, ex., being duly sworn, 
deposes and says that said F. W. Boyd, ex., is the claimant named 
in the foregoing petition of said claim or any part thereof or interest 
therein; that no assignment or transfer has been made; that the said 
F. W. Boyd is justly entitled to the amount as above claimed from 
the United States, after allowing all just credits and offsets, and 
that the facts stated in the foregoing petition are true, according to 
the best of his knowledge, information, and belief. 

(Signed) BENJ. D. WHITNEY. 


1071 C. CUSHING, 
Petitioner's Counsel, Washington, D. C. 


Subscribed and sworn before me, the undersigned, this 13th day 


of August, 1868. 
EDW. F. BROWN, 
Commissioner of the Court of Clarms. 


Endorsed: Petition. 3461. F. W. Boyd vs. The United States. 
Filed Aug. 19, 1868. Cushing, att’y. 


U. S. Court of Claims. 


Freperick W. Boyp, Executor of Estate of James Railey, Dec’d, 
| v8. 
THe Unrtep Srates. 


To the honorable the judges of the Court of Claims: 


The petition of Frederick W. Boyd, executor of the estate of James 
Railey, deceased, respectfully shows that he is a resident of Natchez, 
State of Mississippi, and that on the twenty-eighth day of September, 

1865, he was duly appointed executor of the last will and testa- 
1072 ment cof James Railey, deceased, late of the parish of Carroll, 

State of Louisiana, having given bond and taken the oath 
required by law, and is still the executor of said estate; that the said 
James Railey, in his lifetime, was the owner of plantations called 
“ Raleigh” and “Carondelet,” in said Carroll parish, in which had 
been raised by the owners and laboring in simply of the the said 
Railey, in the year 1862, a quantity of cotton, corn, &c., amounting, 
as he is — and believes, to about two hundred bales of cotton, 
ginned and baled in good condition, and over six hundred acres of 
unpicked cotton, which should have averaged one and one-half 
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bales to the acre, say 900 bales; five hundred acres of corn, averag- 
ing seventy-five bushels per acre; four thousand bushels sweet po- 
tatoes, already gathered and banked up; also about one thousand 
tons fodder, worth twenty dollars per ton; and over two hundred 


tons of cotton seeds; that said cotton, as far as was baled, was | 


numbered consecutively from No. 1 to 200, or as many as the crop 
would justify, and said bales were marked, as they came from the 
press, Raleigh. 

Petitioner further represents that about the latter part of the year 
1862, or early in 1863, the previous date being unknown to petitioner, 
the said cotton was taken and carried from said plantation to the 
river bank at Goodrich’s landing, a point about two miles distant ; 
that two or more wagons, drawn by six or eight mules each, were 

three days engaged in hauling said cotton; that the cotton 
1073 _ was taken in this way by officers and soldiers of the United 

States Army, acting, as he is informed, under orders of an 
officer named Harris; that said cotton was shipped from said land- 
ing to a point now. unknown to petitioner. 

Petitioner further represents that he is informed and believes that 
in the spring of the year 1863 Messrs. Wagely and Co. had contracts 
with the authorities of the Government in virtue of which they 
gathered and collected. large quantities of cotton in said parish of 
Carroll, State of Louisiana, and that while being so engaged they 
gathered and took from the said plantation and another plantation 
named Carondelet, belonging to said Railey, large quantities of cot- 
ton, the amount of which is unknown to petitioner. Petitioner 
represents that he is not at present advised of the disposition made 
of any of the cotton.so taken from either of said plantations further 
than as stated in this petition, but he presumes and believes that 
the same was transported to market, and that it has been sold and 
the proceeds accounted for to the proper department as the proceeds 
of sales of captured or abandoned property, as required by the pro- 
visions of the act of March 12, 1863, and other acts relative to prop- 

erty seized and taken as aforesaid ; that of the corn, potatoes, fodder, 
«c., large quantities were taken away for the use of the troops in 
camp adjoining. Petitioner further represents that he has at 
1074 all times borne true allegiance to the Government of the 
United States; that he has not in any way voluntarily aided, 
abetted, or given encouragement to the rebellion against said Gov- 
ernment; that he knows the said James Railey, who died in 1860, 
during his lifetime bore true allegiance to the Government of the 
United States, and did not in any way voluntarily aid, abet, or give 
encouragement to the rebellion against said Governmeni. 
Wherefore petitioner prays that the court will take jurisdiction of 
his case and that the amount due mav be decreed to be paid. 
(Signed) F. W. BOYD, Ex’r. 


R. J. ATKINSON, 
C. CUSHING, 
Counsel for Petitioner. 
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Strate OF ILLINOIS, : 

Knoz County, =: 

Frederick W. Boyd, being sworn, says that no assignment or 
transfer of said claim or any part thereof or any interest therein has 
been made, except as in said — stated ; that said claimant is 
justly entitled to the amount therein claimed from the United States 
after allowing all just credits and offsets, and that he believes the 
facts stated in said petition are true. | 

(Signed) F. W. BOYD. 


WM. HESTER. 
C. L. HANNAMAN. 


1075 Sworn and subscribed before me and given my hand and 
seal of office this 11th day of August, 1868. 
[SEAL. ] (Signed) JAMES J. EGAN, Co. Clerk. 


The post-office address of F. W. Boyd is, temporarily, Galesburg, 
Knox Co., Illinois; permanent, P. O., Natchez, Mississippi. R. J. 
Atkinson, Washington, D.C. C. Cushing, Washingion, D. C. 


Endorsed : Frederick W. Boyd, ex’r of estate of James Railey, 
dec’d, va. The Uniied Siates. Petition. Filed Aug. 19,1868. R. J. 
Atkinson, C. Cushing, attorneys, Washing:on, D. C. 


1076 Ata Court of Claims held at Washingion May 18th, 1874 
(see journal 4, page 173), the following entry appears, viz: 


FREDERICK W. Boyp, Executor of James Railey, 
Pe 3461 and 3547. 
THe Untrep Srares. 


The Chief Justice announced the decision of the Court and judg- 
ment was ordered to be entered as follows: 

TheCourt, on due consideration of the premises, find for theclaimant, 
and do order, adjudge, and decree that the said Frederick W. Boyd, 
executor of James Railey, deceased, do have and recover of ad from 
the United Staies the net proceeds of 347 bales of coiton, amouniing 
to the sum of thirty-seven thousand and three hundred aad fi«y 
= and ninety-two cents ($37,350.92). The Court filed findings 
of fact. 


1077 State OF Miss., Adams County : 
OaKLAND. Feb. 1st, 1860. 


I, James Railey, of the county and State before mentioned, being 
of sound mind and disposing memory, do ma«e, publish, and de- 
clare this instrument of writing to be my last will and testament in 
olegraphic form ; desire all courts having jurisdiction over wills in 
Mississippi, Louisiana, and Arkansas will not in any way interfere 
in its fall execution according to its letters, without any regard to 
forms of law = technicalities, to wit: 
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At my death I give to my wife, Matilda S. Railey, all the estate © 
I may own, of every kind, in the State of Mississippi, and give all 
in fee simple except my slaves, Augusta and Sarah, and their chil- | 
dren, which said slaves and furtker increase of Augusta and Sarah I 
give to my said wife during her natural life, and then the slaves, 
with their future increase, I give to my brother, Logan Railey, of 
Ky., knowing he will treat them with kindness and give them all. 
the comfort they require and lenity from hard work they may 
merit. 

It is my will that all my property in Louisiana and Arkansas to 
be kept together as I may leave it until all my just debts are paid, 

and desire that my friend, James G. Carson, of Carroll parish, 
1078 Louisiana, take the two plantations of Raleigh and Caron- 

delet under his management, and that my friend, James Car- 
son, Jr., of Natchez, take my Deerfield plantation in Ark. under his 
supervision until my debts are paid, and he, the said James Carson, is 
requested hereby to make a charge for his services and his charge 
not to be questioned, but paid out of the proceeds of the crop. 

After all my debts are paid, together with any legacies I may 
maxe, I wish my friends, James G. and James G. Carson, Jr., to 
divide as equally as possible my Raleigh and Carondelet plantations, 
giving my Raleigh to my daughter, Mary E. R. Boyd, with all the 
negroes and stock, &c., and to my son, H. Otey Railey, Carondelet, 
with negroes, stock; &c., and should my grandson, Ernest H. Railey, 
survive to grow to the age of twenty-one years my friends above 
named, James G. Carson and James Carson, Jr., will give him pos- 
session of the Arkansas plantation called Deerfield, but should my 
grandson not survive to the age of twenty-one years, then the Ark. 
place called Deerfield is to be sold in block, or otherwise, as may be 
thought best to the interest of my estate. 

It is humiliating to me to say what course I wish taken in regard 
to my son, Charlie Randolph Railey. I desire my friend, James G. 

Carson, to pay to Charlie the sum of one thousand dollars per 
1079 annum in quarterly payments, and give as a justification on 

my part for so doing and give to the courts a- full evidence 
of the necessity of this course the following statement: 

Charlie was tried for murder and confessed the act, and nothing 
but the proof as was given by his school-teacher and Dr. Metcalf, my 
friend and physician, that Charlie had not mind enough to be re- 
sponsible for his act saved him from the penalties of the law. 

Under this state of things I felt it my duty not to place property 
or funds (only for his support) in his possession; the annuity to be 
= to Charlie will be retained, one-third from each own defect, 

leigh and Deerfield, and should events occur to make the amount 
annually greater my friend, James G. Carson, is hereby authorized 
to — all — necessary in the matter. 

I forgive M. E. R. Boyd all the accounts I have charged to her. 

After all my Just debts are paid I give to my neice, Belle Railey, 
and to my nevce, Cornelia Railey, both daughters of Logan Railey, 
of Ky., each the sum of five thousand dollars. 

Signed the day and date above written, at Oakland. 

(Signed) JAMES RAILEY. 
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1080 Nore—There are many slaves secured to Mrs. Railey by 
wills, deeds, &c., and some have intermarried with some of 
my own. 

Mrs. R. and myself have exchanged many and she may continue 
to do so at pleasure, excepting Sarah and Augusta and children. 
See list of exchange on my old tax book, made out by E. Stanton 
and signed by Mrs. M.S. R. and J. R. in Mr. Houston’s presence as 
witness. 


THE Srate oF Mississippi, Adams County: 
In the Probate Court of said — at the September Term, A. D. 
1860. 


In the matter of a certain instrument of writing purporting to be 
the last will and testament of James Railey. d rhe 


Personally appeared. in open court, at the above-stated times, S. 
Dryden Stockman, Audley C. Britton, and James N. Stockman, who, 
having first been duly sworn, severally depo.ed and said that they 
were well acquainted with the handwriting of James Railey, late 
of said county, deceased, having often seen him writ and sign his 
name, and that the whole of the foregoing instrument of writing, as 
well as the sigaature thereto, purporting to be tle last will and 
testame t of. ‘'d James Railey, is in the prore: handwriting of the 

said James Railey, and that on the Ist day of February, 1860, 
1081 the day of the date of the said instrumert, the said James 
Railey was twenty-one years and upwards of age and of sounu 
and disposing mind. 
(Signed) S. D. STOCKMAN. 
A. C. BRITTON. 
JAS. N. STOCKMAN. 


Sworn to and subscribed, in open court, September 26, A. D. 1860. 
(Signed) RICHARD A. INGE, Clerk. 


A certain instrument of writing, purporting to be the last will and 
testament of James Railey, deceased, was brought into court, proven 
by the testimony of S. Dryden Stockman, Audley C. Britton, and 
James N. Stockman to be wholly in the handwriting of said James 
Railey, and ordered to be recorded as his last will and testament. 


THE STATE OF MISSISSIPPI, \ ia 
Adams County, ° 

I, Richard A. Inge, clerk of the probate court of said county, do 
hereby certify that the foregoing pages contain a true and perfect 
copy of the original last will and testament and the proof thereof of 
James Railey, deceased, and the order of the court made thereupon 
as the same remain on file and of record in my office. In testimony 
whereof I have hereunto set my hand and seal of said court, at 


Natchez, the 19th day of October, A. D. 1860. 
(Signed) RICHARD A. INGE, Clerk. 
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1082 Tue Strate oF MIssissIPri, es : 
Adams County, : 


I, Reuben Bullock, judge of the probate court (sole and presiding) 
of said county and State, do hereby certify that Richard A. Inge, 
whose genuine signature appears to the foregoing certificate and a-- 
testation, is and was at the date thereof clerk of said court, duly - 
elecied and qualified and commissioned ; that his said certificate 
and attes.ation are in due form of law, and that all of his acts in 
the premises are and ought w be eniitled to full faith and credit in 


jurisdic.ure and thereundo. 
Given under my hand and seal this 19th day of October, A. D. 


1860. 
(Signed) R. BULLOCK, Judge. [seat] 


I, R. K. Anderson, clerk of the courts of the parish of Carroll, 
State of La., do hereby certify that ihe foregoing pages to be a true 
and correci copy of the last will and probate of James Railey as 
now on file in my oifice. 

In ie*timony whereof I have set my hand and seal of said court, 


at Providence, December 9t.1, A. D. 1872. 
[SEAL. ] (Signed) R. K. ANDERSON, Clerk. 


1083 STATE OF LOUISIANA, Parish of Carroll : 
Probate Court. 


I, Chas. A. De France, judge of the probate court in and for the 
parish of Carroll, State of Louisiana, duly commissioned and sworn, 
do hereby cert::y that Rob’t K. Anderson, whose genuine signature 
anpears on the forezoing certificate, is and was at the time of sign- 
:0g the same the clerk of the parish and probate courts in and for 
t»e parish of Carroll, La., duly commissioned and qualified, and 
that all his acis as such are entitled to full faith and credit, and that 
his said certificate is in due form. 

Given under my hand officially this the 10th day of December, 
A. D. 1872. 

[SEAL.] (Signed) C. A. De FRANCE, 
Judge Parish and Probate Courts. 


1084 STaTE OF Loutsrana, Parish of Carroll: 
Probate Court. 


Probate clerk of said court in and for said parish and State, duly 
commissioned and swern, do hereby certify that C. A. De France, 
whose genuine signa.ure appears to the foregoing certificate, is and 
was at the time of signing the same judge (sole and presiding) of 
the probate court in and for said parish and State, duly commis- 
sioned and qualified, and that all his acts as such are entitled to full 
faith and credit. 

Given under my hand and seal of office this the 10th day of De- 
cember, A. D. 1872. 

[SEAL.] (Signed) R. K. ANDERSON, 
| : Clerk of Parish Court. 
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Oath of F. W. Boyd, Dative Testamentary Execuicr. 
Srate oF Lours1ana, Parish of Carroll: 
Thirteenth District Court. 


* * * * * * * 


I, Frederick W. Boyd, do solemnly swear that I will faithfally 
and impartially perform and discharge all the duties incumbent on 
me as dative testamentary executor of the last will and testament of 
the late James Railey to the best of my ability and understanding, 


“so help me God.” 
1085 (Signed) F. W. BOYD. 
Sworn and subscribed before me this 28th of Sept., A. D. 1865. 
(Signed) J. L. CHEATHAM, Clerk. 
Bond of Executor. 


Know all men by these presents that we, Frederick Boyd, as prin- 
cipal, a resident of the parish of Carroll, State of Louisiana, and Wm. 
M. Deeson, a resident of said parish and State, as surety, are held 
and firmly bound unto Edgar D. Farrar, judge of the thirteenth 
judicial district court in and for the parish of Carroll, Louisiana, 
in the sum of thirty thousand ($30,000) dollars; for the payment of 
which we bind ourselves, our heirs, executors, and administrators, 
firmly by these presents this 28th of September, A. D. 1865. 

The condition of the above obligation is that whereas the above- 
bound Frederick W. Boyd has this day been appointed by said 
court as dative testamentary executor upon the succession of the late 
James Railey, of said parish, now, if the said Boyd shall well and truly 
administer the property, rights, and credits. of said succession as the 
law directs and render a true and correct account thereof in the time 

and manner pointed out by the statute of the State, or when- 
1086 ever hereunto legally required thereto, and the said account 
shall be duly approved and homologated by said court, then 
the above obligation to be null and void, and otherwise to remain 
in full force and effect. 
(Signed) F. W. BOYD. 
W. M. DEFSON. 


Letters of Tes’ty. 
THE Strate oF Lourstana, Parish of Carroll : 
Thirteenth District Court. 


Be it known and remembered that whereas the Rev. Frederick W. 
pe has been appointed dative testamentary executor of the last 
will and testament of the late James Railey, and having taken the 
oath required by law and given bond with solvent security he is 
therefore fully authorized and empowered to perform and discharge 
all the duties of said appointment. 

Given under my hand and seal of office the 28th day of Sept., A. 


D. 1865. 
[us] (Signed) J. L. CHEATHAM, Clerk. 
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1087 THe State or Louisiana, Parish of Carroll : 


I, Rob’t K. Anderson, clerk of the district and parish courts, in 
and for said parish and State, the said parish court being also the 
probate court, do herby cer.ify that the foregoing pages contain a 
true and correct copy of the oath, bond, — letters testatamentary of 
Frederick W. Boyd, dative testamentary executor of the succession 


of James Railey, dec’d. 
Given under my hand and official seal this Dec. 17th, 1872. 
[sE4L.] (Signed) R. K. ANDERSON, 


Clerk 13th District Court and Parish Couri, Carroll Parish, La. 


StaTeE OF Louisiana, Parish of Carroll: 
Parish and Probate Court. 


I, Charles A. De France, judge of the perish and probate court in 
and for the parish o. Carroll, State of Louisiana, duly commissioned 
and sworn, do hereby certify that Rob’t K. Anderson, whose genu- 
ine signature appears onto the foregoing certificate, is and was at 
the time of signing the same the clerk of the district and parish 
court in and for the parish of Carroll, L ., the parish being also the 
probate court, duly commissioned and qualified, and that all his acts 

as such are entitled to full faith and credit, and that his said 
1088 _ certificate is in due form. 
Given under my hand officially the 17th day of December, 
A. D. 1872. 
(Signed) | C. A. DE FRANCE, 
Judge Parish and Probate Court. 


STATE OF LouIsIaNA, Parish of Ca: roll: 
Parish and Probate Court. 


I, Rob’t K. Anderson, clerk of the said court in and for said par- 
ish and State, duly commissioned and sworn, do hereby certify that 
Chas. A. De France, whose genuine signature appears to the forego- 
ing certiiicate, is and was at the time of signing the same judge 
(sole and presiding) of .the parish and probate court in and for said 
parish and State, duly commissioned and qualified, and that all his 
acts as such are entitled to full faith and credit. 

Given under my hand and seal of office this the 17th day of De- 
cember, A. D. 1872. _ - 

[SEAL. ] (Signed) R. K. ANDERSON, 
Clerk Parish and Proba.e Court. 


1089 F. W. Boyp, Executor, vs. THE UNITED STATES. 


I hereby certify that the foregoing 35 pages are true copies of 
original papers in the above-entitled cause now on file in the clerk’s 
office of the Court of Claims. 

In testimony whereof I have hereunto set my hand and affixed 
ithe seal uf the court this 11th day of July, 1882. 

[ SEAL. ] (Signed) ARCHIBALD HOPKINS, 
Ch. Clerk Court of Claims. 
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I, Charles D. Drake, Chief Justice of the Court of Claims, certify 
that the foregoing attestation of Archibald Hopkins, chief clerk of 


said court, is in due form. 
(Signed) C. D. DRAKE. 


1090 No. “25.” Referred to and made part of the foregoing testi- 
mony. Offered in evidence before special examiner by de- 


fendant. Filed February 27th, 1883. 


Record of Proceedings of F. W. Boyd in U.S. Court of Claims. Copy 
3 of Treasury Draft, etc. 


1091 TREASURY DEPARTMENT. 
To the Treasurer of the United States, Greeting : 


Pay to Frederick W. Boyd, executor. 
Bartley and Casey, att’ys of record. 
Treasurer will please retain draft till further ad- 
Settlement vised or order to be charged to the appropriations 
warrant named in the margin thirty-seven thousand three 
No. 1571. hundred and fifty dollars and ninety-two cents. 

Due James Railey, dec’d, on settlement pursuant 
to a certificate of the First Comptroller, No. 193,686, dated the 24 
day of August, 1874, recorder by the Register. For so doing this 


shall be your warrant. 
Given under my hand and the seal of the 


$37,350.92. Treasury Department this 27 day of August, 
Appropriations. in the year of our Lord one thousand eight 


Special. hundred and seventy-four, and of Independ- 
C. F. C., ence the ninety-ninth. 
Ass’t Sec’y. [seat.] CHAS. F. CONANT, 
Return of proceeds. 7 rece 
of C. and A. prop- RR. and E. 27. 
erty, 37,350.92. 
Countersigned : 


WM. HEMPHILL JONES, 
Acting First Comptroller. 


1092 Registered Aug. 27. 
R. A. GRAHAM, Register. © 


OFFICE OF THE TREASURER OF THE UNITED STATES. 
Received for this warrant the following draft: No. 4502 on New 
York; No. — on—. 
F. W. BOYD. 


Endorsed (on Treas. draft): F. W. Boyd, executor of James Railey, 
dec’d. F. W. Boyd. Signature of F. W. Boyd made in my presence 
and correct. (Signed) G. F. Baker. 
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Draft No. A 4502 on Treasury Warrant No. 1571. 


$37,350.92. TREASURY OF THE UNITED STATEs, 
Wasurineoton, D. C., Aug. 27, 1874. 
Pay to the order of Frederick W. Boyd, executor, thirty-seven 


thousand three hundred and fifty 4; dollars. 
(Signed) 7 L. R. TUTTLE, 
Ass’t Treasurer of the United States. 


No. —. Registered Aug. 27, 1874. $—. 
JOHN ALLISON, 
Register of the Treasury. 


To ass’t treasurer U. S., New York. 


1093 Office of Bartley and Casey, attorneys-at-law, May building, 
N. E. corner of 7th and E streets. 


T. W. Bartley ; residence, 216 a “4 Joseph Casey; residence, 921 
t. 
WasuinerTon, D. C., Aug. 27, 1874. 
To the hon. the Secretary of the Treasury. 

Sir: The undersigned, as the attorneys of record in the case of 
Fred’k W. Boyd, executor, &c., vs. The United States, in the United 
States Court of Claims, for the proceeds of and abandoned cotton, in 
which judgment has been recovered in favor of claimant and on 
which a warrant on the Treasury has duly issued, &c., do hereby 
waive the receipt and delivery to them of the draft on said warrant 
in said case. ; 

With great respect, &c., 
(Signed) : BARTLEY anp CASEY. 


(Endorsement:) The attorneys of record having waived their 
right to receive the warrant named within, let it be delivered to the 
original claimant in person. August 28th, 1874. (Signed) B. H. 
Bristow, Secretary. 


Offered in evidence on the part of defendant. 
Filed Feb’y 27th, 1883. 
(Signed) J. B. BEATTIE, 
Special Ex’m’r. 
| Endorsed :] No.1. U.S.C.C. Boyd vs. Wyley e als. Offered 
in evidence on the part of def’t. Filed Feb’y 27th, 1883. J. B. Beat- 
tie, special ex’m’r. No. 25. 


1094 No. “26.” Referred to and made a part of the foregoing tes- 
timony. Offered in evidence before special examiner by 
complainant. 


Endorsed: Abstract of assessments for the years 1870 and 1882. 


StTaTE OF Louisiana, Parish of East Carroll: 
RECORDER'S OFFICE. 
I, F. H. G. Taylor, deputy clerk of the 8th district court and ex 


: 
- 
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officio deputy recorder in and for said parish and State, duly appointed 
and qualified, do veg: certify that I have examined the assessment 


rolls of property for the years 1870 and 1882 on file in this office, 
and that the following is a correct and true abstract taken from said 
rolls of the names of persons or owners and properties thereon and 
the valuations thereof as the same appear on said rolls: 


Assessment of 1870. 


W. G. Wyley. 
Corbin tract of land: 


Situated in township- 20 and 21, range- 10 and 11, 1,747.87 
acres, all uncultivated ; assessed at $4,200.00. 
Railey tract : 
| Township and range not given. Described on roll as fol- 
1095 lows: 16 miles below town of Providence; bounded in front 
by Mississippi river, in rear by lands of I. B. Beard, on left 
and above by lands of T. M. Lilley or Salem plantation, on 
lower side by lands of succession of Jonathan Morgan, 1,680 
acres, 1,180 uncultivated, 400 acres cultivated in cotton, 100 
acres cultivated in corn; assessed at $33,600.00. 


Bass tract: 


Township and range not given. Described on roll as follows: 
Bounded N. by lands of W. M. Deeson, E. by Mississippi river, 8. 
by lands of Abram Bass, W. by lands of Wallace Keene, 1.400 
acres, 1,500 uncultivated, 75 cultivated in cotton, 25 cultivated 
in corn; assessed at $11,200.00. 


Walker tract: 
Situated in township- 19 and 20, range- 9 and 10, 320 acres, all 
uncultivated ; assessed at $320.00. 
Shewalter tract : 
Township and range not given. Described on roll as follows: 
Bounded N. b Cypress bayou, E. by A. M. Waddill lands,S. b 
W. E. Harold, W. by Bayou Macon, 1,080 acres, all unculti- 
vated ; assessed at $3,240.00. 
1096 Cawthorn tract: | 
Situated in township 20, range 10, 200 acres, all unculti- 
vated ; assessed at $200.00. 
Farmer tract: 
Situated in township 21, range 11, 640 acres, all unculti- 
vated ; assessed at $1,280.00. 
Holland tract : 
Situated in township 19, range 11, 160 acres, all unculti- 
vated ; assessed at $320.00. 
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Richardson tract : 


Situated in townships 13 and 19, range 10, 572 acres, all un- 
cultivated ; assessed at $1,144.00. 


Smith tract : 


Situated in township 18, range 11, 425 acres, all unculti- 
vated ; assessed at $850.00. 


Carson tract : 


Situated in township 19, range 11, 805.25 acres, all unculti- 
vated ; assessed at $2,000.00. 


James McNeil tract : 


Situated in township 19, range 11, 990.17 acres, all unculti- 
vated ; assessed at $1, 980.00. 


Graves tract: 


Situated in township 20, range 10, 320 acres, all unculti- 
vated ; assessed at $970.00. 


1097 Jackson tract: 


Situated in township 19, range 11, 440 acres, all unculti- 
vated ; assessed at $880.00. 


Taylor tract : 


Township and range not given. Described on the roll as 
follows: A certain tract of land lying on Joe’s bayou, bounded 
N. by lands formerly owned by Motley and Graves, on S. by 
Carson plantation, E. by W. T. E. Anderson’s land, W. by place 
known as Frontman plantation, 650 acres, all uncultivated ; 
assessed at $1,300.00. 


McCain tract: 
Situated in township 19, range 10, 160 acres, all uncultivated ; 
assessed at $540.00. 


Also the following lands: 


S. E. } sec. 34 and S. W. >, 1. 20, R. 11; lot 5 and S. 


aes 


} 

3 of S. W. fract’l } and N. E. “ _W. fract’l j and S. E. } 
and lots 1, 2,3, and 4 sec. 2, T. 19, R. 11 1; E.3 of N. E.} sec. 

3, T. 19, R. 11; lot 4 sec. 1, T. 19, R. 11; lots 25 and 26 and W. 

3 of N. W. } sec. 12, T. 19, R. 11; S. 3 of S. W.} and E. } of 

S. E. 3, known as Berry tract, sec. 11, T. 19, R. 11; T. 19, R. 11; 
sec. 16, T. 20, R. 11; lots 1, 33. : and 8 sec. 22, S. E. 1 of N. 

"EY and lots 4 and 5 sec. 22, T. 20, R. 11; N. E.} of N. W 
1098 }andS. E.} of S. E. 3, N. W. } of N. W. }, kno ee 
place, sec. 22, T. 20, R. 11, 560 acres - S. E. } and W. 35. E. 


} sec sec. 26, N. E. } sec. 35, and N. W. } of S. W- } sec. 36, T. 20, 
~ +6 containing in all 3,774 acres, all uncultivated and assessed 
a 


' 
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James G. Wyley. 
Templeton place: | 
Situated in township 19, ranges 10 and 11, containing 1,565.67 
acres, 1,440.67 uncultivated, 75 cultivated in cotton, and 50 in 
corn ; assessed at $5,000.00. : 
G. Malin Davis. | 
Carondelet place: ° 
Situated in sections 48 and 49, 56, 57, and 58, township 19, 
range 13, containing 1,250 acres, 550 uncultivated, 500 culti- 
vated in cotton, and 200 in corn ; assessed at $32,000.00. 


Assessments of 1882. 


| W. G. Wyley. 
Raleigh place : 
Bounded on the front by the Mississippi river, rear by lands 
1099 of Mrs. C. M. Beard, above by Salem, and below by Geo 
Foster ; also E. 3 of S. E. } of sec. 52 and N. 3 of N. W. 
} sec. 55, T. 19, R. 13, containing 1,600 acres; assessed at 
$18,275.00. 


Carson tract: 


Situated on Joe’s bayou, bounded above by lands formerly 
owned by W. T. C. Anderson, below by the Frontman, and in 
the rear by Tensas swamp, 830 acres; assessed at $800.00. 


Kent tract : 


Lot 7 and that part of lot 8 lying west of Monticello bayou 
in sec. 26, T. 19, R. 10, and E. 3 of N. E. } sec. 6, T. 18, R. 11, 
80 acres; assessed at $100.00. 


McKee tract: 
The undivided } interest in the McKee tract, situated on 
Bayou Macon, 550 acres; assessed at $500.00. 
Mary Wilson tract: 
N. E. } sec. 30 and 10 acres adjoining thereto west of Mon- 
ticello bayou, T. 19, R. 10, 170 acres; assessed at $150.00. 
Prentiss place : : 


1100 Situated on Bayou Macon, bounded above by Van Ransel- 
lar place, E. by Frontman place, S. by Drew place, 450 acres ; 
assessed at $500.00. : 
Bass place : 
Bounded on the N., Deesona, E. by the Mississippi river, S. 
by Blue Ridge, and W. by Wagaway ; also the W. 3 of the W. 
4 of sec. 71, 986.19 acres; assessed at $12,500.00. 
Jackson tract : 
All in towns’p 19, range 11, 471 acres; assessed at $475.00. 
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McNeil tract : 
All in township 19, range 11, 990 acres; assessed at $1,000.00. 
Reynold’s tract : 
Bounded on E. by Tensas bayou, S. by Monticello road, and 
W. and N. by Graves’ place, 480 acres; assessed at $500.00. 
Holland tract : 
S. +, and S. W. } sec. 4, T. 19, R. 11,308 acres; assessed at 


Taylor tract: 


The undivided 3 of a certain tract of land on Joe’s bayou, 
bounded on N. by lands formerly owned by Motley and Graves. 
W. by Frontman, S. by the Carson place, and E. by the W. T, 
C. Anderson place, 320 acres; assessed at $320.00. 


1101 Smith tract: 
All in township 18, range 11 east, 425 acres ; assessed at 
$425.00. 
Shewalter tract : 7 


Bounded N. by Cypress bayou and McKee place, E. by A. M. 
Waddill lands, S. by W. E. Harold’s, and W. by Bayou Macon, 
1,080 acres; assessed at $1,000.00. 


Also the following tracts: 


The Vinson tract; the Berry tract; the Tompkins tract ; 
the Forth tract, all lying or situated in townships 19 and 20, 
range 11 E., containing altogether 3,508 acres and assessed al- 
together at $3,500.00. 


JW. Montgomery. 
Deesona place: 


Lots 26 and 27,S. 3 of N. E. } of lot No. 25, T. 21, R. 132; 
N. 3 of S. E.} of N. E. } sec. 63, T. 21, R. 11, 885 acres; as- 
sessed at $10,000.00. 


Thompson tract : 
W. 2 sec. 11, T. 19, R. 11 E., 320 acres; assessed at $350.00. 


Moore tract: 


All situated in townships 18 and 19, range 11 east, 1,076 acres ; 
assessed at $1,000.00. 


1102 Anderson tract: - 


Situated on Joe’s bayou and all in township 19, range 11 
E., 476 acres ; assessed at $500.00. 


Carondelet : 
Bounded on the N. by lands of Wm. Craig and Mrs. C. M. 
Beard, E. by Wm. Craig and Henderson and Denson places, S. 


by Henderson, Denson, and Aiken places, and W. by Georges, 
Foster’s lands, 1,157 acres; assessed at $14,000.00. 
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Richardson tract: 
} interest in the N. W. } sec. 26, lots 3 and 4 and S. W. } 
sec. 29, lots 5 and 6 in S. W. } sec. 26, N. W. } sec. 35, T. 19, R. 
10, 189 acres; assessed at $200.00. 


Jefferson Ridge : 
An undivided interest in sec. 46 and 3 sec. 48, N. E. } sec. 
47 and S. W. } sec. 45, 1,040 acres; assessed at $1,100.00. 


Woodstock : 
200 acres adjoining Hollybrook, outside of levee; assessed at 
.00. 


McNeil tract : 
An undivided } of McNeil tract on Joe’s bayou, T. 19, R. 11 
E., 492 acres ; assessed at $500.00. 


1103 I hereby certify that the foregoing eight (8) pages contain 
a true and correct abstract of assessments taken from the 
assessment rolls of the years 1870 and 1882 now on file in this office. 
Witness my hand and the seal of the recorder in and for the 
parish of East Carroll, La. this the 20th day of April A. D. 1883. 
[SEAL.] F. H. G. TAYLOR, 
) Deputy Recorder. 


1104 No. “27.” Referred to and made a part of the mn em er 
mony. Offered in evidence before special examiner by de- 
i fendant. Filed April 21st, 1883. 


(Endorsed:) Deed and mortgage. Rob’t Wilford to Susan A. 
Cunningham. 


SraTe oF Louisiana, Parish of East Carroll : 


Be it known that, for the price and consideration hereinafter set 
out, I, Rob’t Wilford, do hereby bargain, sell, and deliver unto Mrs. 
) Susan Cunningham, here present and accepting, with full warranty 
) of title and subrogation to all my rights and actions against my 
vendor growing out of or connected with my purchase, the follow- 
ing property situated in this parish, to wit: That tract of land late 
the residence of and belonging to Andrew Cunningham, now deceased, 
being lots 47, 48, 49, and 50, and 22 acres of the frout part of lot 
' 46 and a part of the east half of fractional lot 73, lying back of lots 
3 19, 50, and 51, and containing 334 acres, bounded in front by the 

Mississippi river and otherwise by lands of William Benjamin and 

* lands known as the Bank place, and on the rear by lands known as 
“ Holly Brook place” and by lands of W. B. Keene, being the same 
\ property that was adjudicated and delivered to me at a suc- 
\ 1105 cession sale of the property of Andrew Cunningham on the 

\ 25th July, 1882, reference being now made to said act of ad- 

\ judication for certainty, now on file in the court in this parish and 

' the 8th district. The price and consideration of this sale 1s forty-two 
hundred and fifty-nine ;§5,; dollars, whereof the purchaser has paid 

me one thousand nine hundred and ten dollars cash in hand, and 
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for the balance she has delivered to me, the vendor, her two prom- 
issory notes of even date herewith, each payable to my order, for 
eleven hundred and seventy-four ;',2; dollars, and due, respectively, 
in one and two years, with 8% per annum interest from date. 

And the said purchaser declares that in order to secure the pay- 
ment of said notes she hereby specially mortgages said property 
unto me, said Robert Wilford, and agrees not to alienate or encum- 
ber said property to my prejudice. 

Thus done and signed this (30th) thirtieth day of November, 1882, 
in presence of the undersigned witnesses. 

(Signed) ROBERT WILFORD. 
(Sig’d) : SUSAN A. CUNNINGHAM. 


Attest: J. W. MONTGOMERY. 
JOHN H. STEVENS. 


J. W. Montgomery, one of the subscribing witnesses to this deed 
and mortgage, being duly sworn, deposes and says that he saw the 
parties thereto sign their names thereto, on the day therein mentioned, 


for the purposes therein mentioned. 
(Sig’d) : J. W. MONTGOMERY. 


Sworn to and subscribed before me this the 5th day of April, A. 
D. 1883. 
(Sig’d) F. H. G. TAYLOR, 
D’y Recorder. 


1106 StaTe OF LovisiAna, Parish of East Carroll : 


RECORDER’S OFFICE. 


I hereby certify that the foregoing is a true and correct copy of 
the original deed and mortgage duly recorded in this office April 
Sth, 1883, in Notarial Book “Q,” folio 496, and in Mortgage Book 
“VV.” folio 155. 

Given under my hand and the seal of said office this the 21st day 
of April, A. D. 1883. 

saws, (Sig’d) F. H. G. TAYLOR, 
Deputy Recorder. 


No. “ 28.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
April 21st, 1883. 


(Endorsed :) Deed. P. H. Hanna to F. M. Taylor. 1870. 


State oF Louisiana, Parish of Carroll : 


Be it known and remembered that before me, David L. Morgan, 

a deputy recorder, duly appointed and sworn, in and for the parish 
of Carroll, State of Louisiana, and in the presence of the witnesses 
hereinafter named and undersigned, personally came and 

1107 appeared Perry H. Hanna, a resident of the parish of Carroll, 
State of Louisiana, who declared unto me, deputy recorder, 
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that, acting in his capacity as administrator of the estate of the late 

James Galloway, deceased, he did, after due legal advertisement in 

a newspaper named the “ Elton Eagle,” published in the said parish 

of Carroll, sell at public auction, on Wednesday, the 22d day of De- 

, | . cember, A. D. 1869, unto Frank M. Taylor, also a resident of said 

parish and State, he being the highest and last bidder, the following- 

described property belonging to the said succession of James Gallo- 

4 way, to wit: A certain tract of land, with all the improvements 

thereon, situated in the said parish, on the Mississippi river, known 
| 


as the “ Eddewood plantation,” and beunded on the north by the 
Mississippi river, on the west by the lands of John Lynch, on the 
east by the property of Mrs. Savage, and on the south by the lands 
of J. M. Beard, containing three hundred acres, more or less; and 
now the said Perry H. Hanna, by virtue of the writ of sale and his 
authority of administration, hereby confirms the sale, hereinafter 
described as made unto the said F. M. Taylor, for the sum of seven- 
teen hundred and fifty dollars, receipt whereof is hereby acknowl- 
edged and full acquittance granted therefor : 
To have and to hold the same unto the said F. M. Taylor, to him, 
his heirs and assig:1s, for his and their own proper use, benefit, and 
behoof, forever. 
1108 Thus done and signed in the presence of J. W. Boice and 
F. H. Pugh, lawful witnesses, who hereunto sign their names 
5 with the said parties and me, notary public, on this the 23rd day of 
December, A. D. 1869. 


~ [eo (Sig’d) P. H. HANNA. 
(Sig’d) F. M. TAYLOR. ‘ 
Attest: J. W. BOISE. 
F. H. PUGH. 
(Sig’d) DAVID L. MORGAN, 
Deputy Recorder. 


_ A true copy of the original act on file and duly recorded in the 
recorder’s office of the parish of East Carroll,State of Louisiana, on 
the 3rd day of January, A. D. 1870, in Notarial Book “ N,” p. 322. 


| — my hand and official seal on this 21st day of April, A. D. 
7 ‘ 

| _ [sear] (Sig’d) GEv. J. HOOK, 

; D’y Recorder. 


orf 
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No. “29.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. . Filed 
April 21st, 1883. 


(Endorsed :) Deed. W. W. Collins, sheriff, to Nathaniel Hough- 
ton. 


STATE OF Lourstana, Parish of Carroll : 
13th District Court. 


JoHN :W. SCARBOROUGH 
vs. No. 5222. 
H ENRY GOODRICH. 


Be it known that by virtue of a writ of “fera facias” 

1109 issued from said court in the above-styled case and to me 

directed, commanding me to seize and sell the following-de- 
scribed property belonging to defendant, Henry Goodrich, to wit : 

Lots No. 19 and 20, T. 19, R. 13 east, together with back conces- 
sion or lots belonging to the same, being numbered as lots 1, 2, and 
3 of section 17, T. 19, R. 13 east, bounded on the north side by 
lands belonging to succession of J. G. Carson and lands belonging 
to the succession of O. J. Morgan, & on the east by the Mississippi 
river, on the south by lands belonging to Lynch, Ruggles & Co., 
on the west and south by lands belonging to the succession of Bal- 
lard and Boyd, known as Out Post plantation, containing in all 350 
acres, more or less, with all the improvements thereon or thereto 
belonging ; also 80 acres situated on the road leading from Good- 
riche’s landing to Monticello, bounded on the north by lands of the 
succession of O. H. Kellam and on the east by lands of the succes- 
sion of T. Stevens, on the south by landsof A. W. and E. A. Green, 
and west by lands of the succession of Hugh Short, and better 
known as E. 3} of N. W. } of section 27,T. 19, R. 13 east— 

I, William W. Collins, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did, on the 21st 
day of March, A. D. 1868, seize the above-described property, notice 
of which seizure I gave Henry Goodrich, defendant, in writing, and 

on the 28th day of March, A. D. 1868, I advertised the said 
1110 property for sale in the Carroll Record, a newspaper published 

weekly in said parish and State, to be sold at the door of the 
court-house in the town of Floyd, in said parish and State, on the 
first Saturday, the 2nd-day, of May, A. D. 1868, for cash, with the 
benefit of appraisement, and on said day of sale, at the place afore- 
said, after reading the advertisement of sale and the recorder’s certifi- 
cate of mortgage, I offered the same forsalein an audible voice; where- 
upon Dr. Nathaniel Houghton became the purchaser thereof for the 
price and sum of three.thousand five hundred and eighty-three #3, 
dollars, that being % of the appraised value thereof, which amount 
he paid cash in hand, the receipt whereof is hereby acknowledged. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the laws of the State of Louisiana, I do hereby 
sell and adjudicate to the said purchaser all the right, title, interest, 
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and claim which the said Henry Goodrich hasor had in and tosaid 
property : 

To have and to hold the same unto said purchaser, his heirs and 
assigns, for his own proper use, benefit, and behoof, forever. 

In testimony whereof I hereunto sign my name officially, 


with an , witnesses of lawful age residing in 
said parish and State, this the 2ad day of May, A. D. 1868. 
(Sig’d) W. W. COLLINS, Sheriff, 
By J. W. DRAUGHON, 
D’y Sheriff. 
(Sig’d) N. HOUGHTON. 
Attest: A. G. BELDEN. 
R. J. LONDON. 


1111 A true copy of the original act on file and duly recorded 
in this office in Notarial Book “ N,” folios 239 & 240, on the 

20th day of July, A. D. 1869. 

‘Witness my hand and official seal this the 21st day of April, A. D. 
1883. 

Providence, East Carroll parish, Louisiana. 

[sEax.] (Sig'd) GEO. J. HOOK, 
D’y Recorder. 


No. “30.” Referred to and made a part of the foregoing testimony. 
Offered in evidence before special examiner by defendant. Filed 
April 21st, 1883. 


(Endorsed :) Deed. Sheriff for H. G. Blackman to Mary B. Bal- 
four. 


State oF Louisiana, Parish of Carroll : 
13th District Court. 


Mary B. Batrour 
vs. tN 5269. 
Horace G. BLacKMAN. 


Be it know- that by virtue of a writ of fera facias issued from said 
court in the above-styled case and to me directed, commanding me 
to seize and sell the following-described property belonging to the 
defendant, Horace G. Blackman, to wit: All that tract of land situ- 

ated in Carroll parish known as the “ Rescue plantation,” 
1112 described by official survey as sec. No. 1 and E. 3 of sec. No. 

2, T. 18, R. 12 E., containing 1,182 acres, more or less, together 
with 46 head of mules, 3 head of horses, 1 colt, 2 cows and calves, 
6 wagons, 2,962 bushels of corn, 12 shovel plows, 20 blind-bridles, 
and 20 pair of mule gear— 

I, William W. Collins, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did, on the 12th 
day of December, A. D. 1867, seize the above-described property, 
notice of which seizure I gave H. G. Blackman, the defendant, in 


68—113 
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writing; and on the 28th day of December, A. D. 1867, I advertised 
said property for sale in the Carroll Record, a newspaper published 
weal in said parish and State, to be sold at the Rescue plantation, 
in said parish and State, on the first Saturday, the Ist day, of Feb- 
ruary, A. D. 1868. ’ 

And on said day of sale, at the place aforesaid, after reading the 
advertisement of sale and the recorder’s certificate of mortgage, I 
offered the same for sale in an audible voice; whereupon Mrs. Mary 
B. Balfour became the purchaser thereof for the price and sum of 
eleven thousand seven hundred and ,;°5 dollars, she being the last 
and highest bidder. 

Now, in consideration of the premises and by virtue of the au- 
thority in me vested by the law of the State of Louisiana, I do hereby 
sell and adjudicate unto the said purchaser all the right, title, inter- 

est, and claim which the said Horace G. Blackman has or 
1113 had in and to said property : 

To have and to hold the same to the said purchaser, his 
heirs and assigns, for his own proper use, benefit, and behoof, for- 
ever. 

In testimony whereof I hereunto sign my name officially, to- 
ether with James W. Draughon and Jno. S. Lefwitch, witnesses of 
awful age, residing in said parish and State, this the 1st day of Feb- 

ruary, A. D. 1868. 


(Sig’d) W. W. COLLINS, Sheriff. 
(Sig’d) MARY B. BLACKMAN, 
Assisted by her Husband, H. G. BLACKMAN. E 


Attest: J. W. DRAUGHON. 
JNO. S: LEFTWITCH. 


STATE OF Loutstana, Parish of Carroll : 
13th District Court. 


I hereby certify the within deed is duly recorded in my office in 
Sheriff's Transfer Book “C,” folios 253 and 254. 
Given under my hand and seal of office this the 24th day of April, 
A. D. 1868. 
(Sig’d) J. L. CHEATHAM, Clerk, 
By R. J. LONDON, D’y Clerk. 


STaTE OF Louisiana, Parish of East Carroll : 
RECORDER’s OFFICE. 


I hereby certify the above and foregoing to be a true copy of the 
original sheriff's deed recorded on the 2nd day of May, A. D. 1868, 
in this office, in Notarial Book “ N,” folio 84. 

Given under my hand and official seal on this the 13th day of 
February, A. D. 1883. 

[SEAL. ] - (Sig’d) GEO. J. HOOK, 
D’y Recorder. 
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1114 No.“31.” Referred to and made a part of the foregoing tes- 
timony. Offered in evidence before special examiner by 
defendant. Filed April 21st, 1883. 


(Endorsed :) Deed. Geo. A. Sheridan, sheriff, to F. M. Goodrich. 
Ki. Fa. 


STATE OF Louisiana, Parish of Carroll : 
Thirteenth District Court. 


JOHN P. eee 
v8. No. 4834. 
JaMEs M. Berry. f 


Know all men by these presents that by virtue of a writ of fera 
facias issued in the above-styled suit and to me directed, command- 
ing me to seize and sell the following-described property, to wit: A 
tract of land described by official survey as lots 1, 2, 3, 5, & 7 of 
section 55,.and lots 7 and 8, section 56, and lot 8 of section 60, & 
lots 1, 2, 3, 5, & 7 of section 61, all in T. 21 N., of range 12 east, situ- 
ated in the parish of Carroll, Louisiana, in the district of lands 
north of Red river, containing eleven hundred and ninety-one its 
acres, J, Geo. A. Sheridan, sheriff of the parish of Carroll, La., di 
on the 19th day of October, A. D. 1868, seize the foregoing-described 
property, notice of which seizure was waived in writing by the said 
James M. Berry, defendant in the above-styled suit, and on the 31st 
day of the same month & year I advertised said property for sale in 

the “Elton Eagle,” the official paper of said parish and State, 
1115 to be sold on the Ist Saturday, the 5th day, of December, 

A. D. 1868, for cash, with the benefit of appraisement, to be 
sold at the door of the court-house, in the. town of Floyd, in said 
parish and State, and on said day of sale, at the place aforesaid, after 
reading the advertisement of sale and the recorder’s certificate of 
mortgage, and having said property duly appraised, I offered said 
property for sale in an audible voice at public auction; whereupon 
Ferdinand M. Goodrich became the purchaser for the price and sum 
of nine hundred and eighty-two ;°%, dollars, that being 3 of the ap- 
praised value of said land, which amount he paid cash in hand, the 
receipt of which is hereby acknowledged. 

Now, therefore, in consideration of the premises and by virtue of 
the law of the State of Louisiana, I do by these presents transfer 
and adjudicate unto the said Ferdinand M. Goodrich all the right, 
title, interest, and claim of the said James M. Berry in and to the 
foregoing-described property; to have and to ho'd the same unto 
the said Ferdinand M. Goodrich and his heirs and assigns for his 
and their own proper use, benefit. and behoof forever. 

Done and passed at my office, in the town of Floyd, in said parish 
and State, this the 5th day of December, A. D. 1868. 


(Sig’d) GEO. A. SHERIDAN, Sherif, 
By J. W. DRAUGHAN, D’y Sheriff. 
(Sig’d) FERD. M. GOODRICH. 


Attest: J. W. MONTGOMERY. 
B. M. BROCODER. 
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1116 Strate or Loursiana, Parish of Carroll: 
- 13th District Court. - 


I hereby certify thet the within deed is duly of record in my 
office in Sh’ff’s Transfer Book “ C,” folio 296. 
Given under my hand and seal of office this the January 11th, 


1869. 
(Sig’d) R. J. LONDON, D'y Clerk. 


A true copy of the original act on file and of record in the re- 
corder’s office of East Carroll parish, La., in Notarial Book “N,” 
folios 225 and 226, on the 9th of April, 1869. 

Given under my hand and official seal this 17th day of February, 
A. D. 1883. 

[SEAL. ] (Sig’d) GEO. J. HOOK, 
D’y Recorder. 


1117 No. 32. Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by de- 
fendants. Filed April 21st, 1883. : 


Endorsed: Deed. W. W. Collins, sh’ff, to John A. Stevenson. 
STATE OF Louisiana, Parish of Carroll: 
Thirteenth District Court. 


W. T. C. ANDERSON 
v8 No. 4635. 


JAMES C. Drew. 


Be it known that by virtue of a writ of seizure and sale issued 
from said court in the above-styled case and to me directed, com- 
manding me to seize and sell the following-described property 
belonging to the defendant, James C. Drew, to wit: Lots 3, 4, and 7 of 
sec. 24, T. 19, R. 10 E. and S. 3 of sec. 19, T. 19, R. 11 E., all situ- 
ated in said parish and State, and containing 448.80 acres, more or 
less, together with all the improvements thereon or thereto belong- 
ing, I, William W. Collins, sheriff in and for the parish of Carroll, 
State of Louisiana, duly commissioned and sworn, did, on the 17th 

day of March, A. D., 1868, seize the above-described property, 
1118 notice of which seizure was served by the sheriff of the parish of 

Ouachita, on the defendant in writing, on the second day of 
May, A. D. 1868. I advertised said property in the Carroll Record, a 
newspaper published weekly in said parish and State, to be sold at 
the court-house door in the town of Floyd, in said parish and State, 
on the first Saturday, the 6th day, of June, A. D. 1868, for cash, with 
the benefit of appraisement; and on said day of sale, at the place 
aforesaid, after reading the advertisement of sale and the recorder’s 
certificate of mortgage, I offered the same for sale in an audible voice; 
whereupon John A. Stevenson, by his agent and attorney, became 
the purchaser thereof for the price and sum of eight hundred and 
ninety-seven ;§;; dollars, that being % of the appraised value of said 
land, which amount he retained in his hands in part satisfaction of 
the execution issued in the above-styled suit. Now, in consideration 


id 


SAL 


of the premises and by virtue of the authority in me vested by the 
law of the State of Louisiana, I do hereby sell and adjudicate to the 
said purchaser all the right, title, interest, and claim which the said 
James C. Drew has or had in and to said property; to have and to 
hold the same unto the said purchaser, his heirs and assigns, for his 
own proper use, benefit, and behoof, forever. 

In testimony whereof I hereunto sign my name officially, er 
with James W. Draugham and John S. Leftevitch, witnesses of lawful 
age, residing in said parish and State, this the — day of ——, A. D. 
1868 
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" (Signed) W. W. COLLINS, Sh’f. L. 8. 
JOHN A. STEVENSON, Ls. 
1119 By SPARROW ann MONTGOMERY, Att’'ys. 


Attest: J. W. DRAUGHAM. 
J.S. LEFTEVITCH. 
State oF Louisiana, Parish of Carroll: 
13th District Court. 
I hereby certify that the within deed is duly recorded in my office 


/ in Sheriff’s Transfer Book “C,” folio 287. 


Given under my hand and seal of office this 20th day of Nov’r, 
A. D. 1868. . 
(Signed) R. J. LANDON, D’y Clerk. 


SraTeE oF LoutstanA, Parish of East Carroll: } 
REcoRDER’s OFFICE. 


I hereby certify that the within and foregoing is a true copy of 
the original, duly recorded in this office in Notarial Book “ N,” folio 
191. on Nov’r 22nd, 1868. 

Witness my hand and seal of office on this 16th day of February, 


A. D. 1883. 
[| SEAL. ] (Signed) GEO. J. HOOK, 
D’y Recorder. 


1120 No.33. Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by de- 
fendant. Filed April 21st, 1883. 


Endorsed: Deed. Geo. A. Sheridan, sheriff, to L. J. Laud. 
State oF LouistanA, Parish of Carroll : 
13th District Court. 


Rosert PITK1n 
v8. } No 4468. 
H. R. Wanbe. 


DanikEz S. TRAvIs 


vs. 
H. R. Wane. 
Be it known that by virtue of two writs of fera faci as, iseued from 


\ wo 4257. 
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said court in the above-styled cases and to me directed, commanding 
me to seize the following-described property, to wit : 

The N. E. } of sec. 17, T. 19, R. 10 E.; S. 3 of S. E. 3 of S. E. } of 
sec. 8, S. 3 of S. W.} of S. E. } of sec. 8, W. 3 of S. W. } of sec. 9, 
T. 19, R. 10 east, containing 280 acres; also E. 3 of sec. 18, T. 19, R. 
10 E., containing 320 acres—altogether 600 acres, more or less—with 
all the improvements thereon or thereto belonging ; also nine head 
of mules, 40 head of cattle, 50 head of hogs, and one lot of farming 
implements— : 

I, George A. Sheridan, sheriff in and for the parish of Carroll, 

State of Louisiana, duly commissioned and sworn, did, on the 
1121 24th dav of October, 1868, seize the above-described property, 

notice of which seizure I gave Henry R. Wade, defendant, in 
writing, and on the 31st day of October, A. 1). 1868, I advertised said 
property in the “ Elton Eagle,” the official paper of said parish and 
State, to be sold at the door of the court-house in the town of Floyd, 
in said parish and State, on the first Saturday, the 5th day, of Decem- 
ber, A. D. 1868; and on said day of sale, at the place aforesaid, after 
reading the advertisement of sale and the recorder’s certificate of 
mortgage, I offered the same for sale in an audible voice. 

Whereupon Littlebury J. Laud became the purchaser thereof for 
the sum of eight hundred dollars in cash, the receipt whereof is 
hereby acknowledged. - 

Now, in consideration of the premises and by the authority in me 
vested by the State of ‘Louisiana, I do hereby sell and adjudicate 
unto the said purchaser all the right, title, and interest and claim 
which the said Henry R. Wade has or had in and tosaid property ; 
to have and to hold the.same unto the said purchaser, his heirs and 
assigns, for his own proper use, benefit, and behoof, forever. 

In testimony whereof I hereto sign my name officially, together 
with Robert J. Landon and H. Winbourn Drake, witnesses of lawful 
roy in said parish and State, this the Sth day of December, 
A. D. 1868. 

(Signed) GEO. A. SHERIDAN, Sh’ff, 
: By J. W. DRAUGHAN, D’y Sh’ff. 
3 L. J. LAUD. 
Attest: R. J. LANDON. 
H. W. DRAKE. 


1122 Srate or Louisiana, Parish of Carroll: 
13th District Court. 


I hereby certify that the within deed — duly of record in my office 
in Sh’ff’s Transfer Book “ C,” folio- 288 and 289. 
a under my hand and seal of office this the 11th day of Jan’y, 
69. - 
(Signed) 3 ROBERT J. LANDON, D’y Clerk. 


Strate or Lovuistana, Parish of East Carroll : 


RECORDER’S OFFICE. 
I hereby certify that the within and foregoing is a true copy of 
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the original act, duly of record in this office in Notarial Book “ H,” 
folioes 224 and 225, on the 9th day of April, A. D. 1869. 
Given under my hand and seal of office this the 16th day of Feb- 
ruary, A. D. 1883. : : 
Tomas] (Signed) GEO. J. HOOK, 
D’y Recorder. 


1123 No. 34 Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by de- 
fendant. Filed April 21st, 1883. 


Endorsed: Deed. W. W. Collins, sheriff, to A. and M. Heine. 
STATE OF LouIsIANA, Parish of Carroll: 
Thirteenth District Court. 


A. and M. HEINE 
v8. tN 4385. 
C. A. De FRANCE. 


Be it known that by virtue of a writ of fieras facias issued from 
said court in the above-styled case and to me directed, commanding 
me to seize and sell the following-described property belonging to 
the defendant, Charles A. De France, to wit: A certain tract of land 
or plantation situated on Joe’s bayou, in this parish, and numbered 
as fote 4 and 5 of sec. 7, and lots 1, 4, and 5 and N. E. } of sec. 18, 
lots 3 and 4 and S. E. } of N. W. } and N. E. } and S. E. } of sec. 
17, all in T. 18, R. 11 E., containing 715.46 acres, together with all 
the improvements thereon or thereto belonging— 

I, William W. Collins, sheriff of the parish of Carroll, State of 
Louisiana, duly commissioned and sworn, did, on the 31st day of 
December, A. D. 1867, seize the above-described property under said 
writ, and on the 9th day of March, 1868, said writ, being about to 
expire, was returned after making and retaining a certified copy of 

same, and on the 19th day of the same month and year 
1124 I served a notice of seizure on C. A. De France by handing the 
- same to him in person in the town of Providence, in said 
parish and State, and on the the 28th day of the same month and 
year I advertised said property in the Carroll Record, a newspaper 
published weekly in said parish and State, to be sold at the door of 
court-house in the town of Floyd, in said parish and State, on the 
first Saturday, the 2nd day, of May, A. D. 1868, for cash, with the 
benefit of appraisement; and on said day of sale, at the place afore- 
said, after reading the advertisement of sale and the recorder’s eer- 
tificate of mortgage, it appeared that there had been a typographical 
error in the same. 

Whereupon, the defendant being present, accepted service of 
notice of seizure (as appeared attached to said copy) and consented 
that the property seized be sold on the first Saturday, the 6th day, 
of June, A. D. 1868, without further advertisement, or without any 
advertisement at all, and on the 18th day of May, 1868, said writ, 
being about to expire, was returned after making and retaining a 


. 644 MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 


certified copy of the same; and on the first Saturday, the 6th day, 
of June, A. D. 1868, after reading advertisement and recorder’s cer- 
tificate of mortgage, and after having said. property duly appraised, 
I offered the same for sale in an audible voice, at public auction; 
whereupon A. and M. Heine and James H. Wilson, agent, became 
the purchasers, the said A. and M. Heine taking title in proportion 
to the amount of the judgment held by them against C. A. De 

France; thus the said James H. Wilson, agent, taking title 
1125 to four hundred and twenty-eight acres of land and the said 

A. and M. Heine taking title for two hundred and eighty- 
seven acres of land, they being the respective purchasers for the 
= and sum of nine hundred and thirty-three (;33,) dollars, that 

eing % of the appraised value thereof. 

Now, in consideration of the premises and by virtue of the author- 
ity in me vested by the law of the State of Louisiana, I do by these 
presents sell and adjudicate unto the said purchasers (in the propor- 
tions aforesaid) all the right, title, interest, and claim of the said C. 
A. De France, defendant, in and to the foregoing described property ; 
to have and to hold the same unto tbe said purchasers and their 
heirs and assigns for them and their own proper use and benefit 
forever. . 

This done and executed, in said parish and State, in presence of 
Albert G. Belden and William A. Page, lawful witnesses, this the 
6th day of June, A. D. 1868. | 

[seaL.] (Signed) W. W. COLLINS, Sh’'f, 
By J. W. DRAUGHAN, D’y Sh’ff. 
A. AND M. HEINE, 
_ By SPARROW anp MONTGOMERY, 


Att’ys. 
. JAS. H. WILSON, 
' By SPARROW anp MONTGOMERY, 
Att’ys. 
Attest: A. G. BELDEN. 
W. A. PAGE. 


Strate oF Louisiana, Parish of Carroll : 
13th District Court. 


I hereby certify that the within deed is duly recorded in my 
office in Sh’ff’s Transfer Book “C,” folio- 290 and 291. 
Given under my hand and seal of office this Nov. 21st, 1868. 
(Signed) a R. J. LANDON, D’y Clerk. 


1126 = Strate oF Louisiana, Parish of East Carroll: 
: RECORDER'S OFFICE. 


I hereby certify that the within and foregoing is a true copy of the 
original act duly of record in this office in Notarial Book “ N,” 
folios 191 and 192, on the 23rd day of November, A. D. 1868. 
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Given under my hand and seal of office this 16th day of Feb- 


ruary, A. D. 1863. 
oatt : (Signed) | GEO. J. HOOK, 
D’y Recorder. 


(Here follows map marked p. 11263.) 


11263 Petition and Order. Filed February 5th, 188A. 


U.S. Circuit Court, Western District of Louisiana, Sitting at Mon- 
roe. In Equity. 


Mrs. Mary E. R. Boyp, by Her Next Friend, hn 
o. 1. 


v8. 
W. G. Wy ty 4 als. 


To the judges of the circuit court of the United States for the west- 
ern district of Louisiana: 

The petition of the complainant in the above-entitled cause re- 
spectfully shows that from the final decree of the circuit court herein 
. she has been allowed an appeal to the Supreme Court of the United 
States, and that among the documents offered in evidence by com- 
plainant and on file herein are certain maps which cannot be con- 
veniently copied into the transcript of appeal and which she desires 
may be sent up in the original; wherefore she prays that the clerk 
be ordered to annex the said maps in the original to the transcript 


of appeal herein. 
(Sig’d) HENRY B. KELLY, 
Compl'nt’s Solicitor. 


Upon consideration of the within petition it is ordered that the 
clerk annex to the transcript of appeal herein the original maps re- 
ferred to in the within petition, with a copy of said petition and of 


this order. 
Jan’y 7th, 1884. 
(Sig’d) DON A. PARDEE, Judge. 


1127 No.36. Referred to and made a part of the foregoing testi- 
mony. Offerred in evidence before special examiner by 
complainant. Filed April 21st, 1883. 


Endorsed: No. 1038. Mrs. Narcissa I.Green. In bankruptcy. In 
the matter of Mrs. Narcissa I. Green (formerly Narcissa I. Bell), of 
Carroll parish, Louisiana. 


Schedules. Filed Jan’y 9th, 1869. 
 ScHEDULE “ B.” 
Form 1. 


Statement of all real and personal estate and effects whatever 
which are now in the possession, enjoyment, or under the control of 
the petitioner or which are held by any other person in trust for his 


69—113 
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use or to the possession or enjoyment of which he is entitled at the 
date of filing petition. 


- Interest in Lands. 


1128 Particular description of all real estate owned by peti- 
tioner or held by him and whether under contract of lease: 
None. 
Encumbrances thereon, if any, and dates thereof: ——. 
Statement of all particulars relating thereto : ——. 


Estimated value: ’ 
(Sig.) NARCISSA I. GREEN, 


Petitioner. 


Oath to Schedule B. 


Unitep States OF AMERICA, - 
District of Louisiana, 


On this 3lst day of December, A. D. 1858, before me personally 
came Mrs. Narcissa I. Green, the person mentioned in and who sub- 
scribed to the foregoing petition and schedule marked B, respectively, 
and who, being by me first duly sworn (or affirmed), did declare the 
said schedule to be a statement of all his debts, &c., in accordance 
with the act of Congress entitled “An act to establish a uniform sys- 
tem of bankruptcy throughout the United States,” approved March 


2, 1867. 
W. I. G. BAKER, 
Register in Bankruptcy. 


1129 Adjudication of Bankruptcy Upon Debtor's Petition. 
Form No. 5. 
In the District Court of the U.S. for the District of Louisiana. 


In the Matter of Mrs. Narcissa I. GREEN, formerly Narcissa I. Bell, 
by whom a petition for adjudication of bankruptcy was filed on 
the 9th day of January, A. D. 1869, in said court in bankruptcy, 
No. 1038, at Monroe, in said district, on the 29th day of January, 
A. D. 1869, before W. I.G. Baker, one of the registers of said court 
in bankruptcy. 


The undersigned, register of said court in bankruptcy, upon good 
proof before me, said register, taken, do find that the said Mrs. Nar- 
cissa I. Green has become a bankrupt within the true intent and 
meaning of the act of Congress entitled “An act to establish a uni- 
form system of bankruptcy throughout the United States,” approved 
March 2nd, 1867, and I do hereby declare and adjudge him a bank- 
rupt accordingly. | 

(Sig.) W. I. G. BAKER, 
Register in Bankruptcy. 


Endorsed : Filed Feb’y 6th, 1869, at 1 p.m. (Signed) N. Loen, 
d’y clerk. 
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1130 _ District Court of the U. S., Eastern District of Louisiana. 
CLERK’s OFFICE. 

I certify that the foregoing 4 pages do contain true and correct 
copies of Schedule “ B,’’ form No. 1, and of the adjudication of bank- 
ruptcy in the matter of Mrs. Narcissa I. Green (formerly Narcissa 
I. Bell), No. 1038 of the docket of said court; and I do further cer- 
tify that the said bankrupt has not been discharged by the court. 

In faith whereof I hereto set my hand and the seal of our said 
court, at New Orleans, this 13th of April, 1883. 

(Signed) N. LOEN, D’y Clerk. 


1131 No. 37. Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by com- 
plainant. Filed April 21st, 1883. 


Endorsed: Deed. W. W. Collins, sh’ff, to Jackson B. Tompkins. 
Notarial Book “ N,” fol. 65. Recorded March 2d, 1868. 


STATE OF LovuIsIANA, Parish of Carroll : 
13th District Court. 


DANIEL S. VINSON 
v8. No. 4155. 
A. M. WapDILL. 


Be it known that by virtue of an order of seizure and sale to me 
directed from the office of the clerk of the 13th district court in and 
for the said parish and State, commanding me to seize and sell the 
following-described mortgaged property, to wit: 

The N. $ of — 7 and 191.84 acres to be taken from the south part of 
section 5, in T. 20, R. 13 east, by a parallel line to be run east and 
west so as to give that No. of acres adjoining the lands purchased 
by E. Graves in the same section, and lots 8 and 11 and lots 9 and 
10 in section 7, lots 7 and 12 of sec. 7, E. 4 of S. W. # sec. 5, all in 
T. 20 N., of R. 12 E., and N. 3 of S. E. }, lots 6 and 7 of sec. 12, in 
T. 20, R. 11 E., containing in the aggregate 937 acres, situated in 
said parish and State, together with all the improvements thereon 
or thereto belonging— 

I, William W. Collins, sheriff in and for the parish of Car- 

1132 roll and State of Louisiana, duly commissioned and sworn, 
on the 13th day of April, A. D. 1867, seized the above- 
described property, notice of which seizure I served on Anderson M. 
Waddill in person by handing the same to him in writing in the 
town of Lake Providence, in said parish and State, on the 24th day 
of June, 1867; on the 29th day of the same month and year I adver- 
tised said land for sale in the Carroll Record, a newspaper published 
weekly in the town of Lake Providence, in said parish and State, on 
the Ist Saturday, the 3rd day, of August, A. D. 1867, for cash, with 
the benefit of appraisement, at 11 o’clock a. m., and on the said day 
of sale I was instructed by plaintiff in this case to postpone this sale 
and readvertise the property to be sold on the first Saturday, the 
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5th, day of October, A. D. 1867, and on the 31st day of August, A. D. 
1867, I accordingly readvertised said property in the above-named 
paper to be sold as instructed and as last set forth, and on said day 
of sale I was again instructed by the plaintiff in this case to again 
postpone this sale, to readvertise the same in the Carroll Record, a 
newspaper published weekly in the parish of Carroll, La., to be sold 
on the Ist Saturday, the 7th day, of December, A. D. 1867, at the 
door of the court-house in the town of Floyd, in said parish and 
State, at 11 o’clock a. m., which I accordingly did on the 2d day of 
November, A. D. 1867, and on the said day of sale, to wit, 7th day 
of December, A. D. 1867, at 11 o’clock a. m., after reading the adver- 
tisement and the recorder’s certificate of mortgage, having said land 

duly appraised by appraisers selected by plaintiff and defend- 
1133 ant (who failing to agree, H. R. Lott was chosen as umpire), I 

offered the above-described land for sale, in an audible voice, 
at public auction to the highest bidder; whereupon Jackson B.'Tomp- 
kins became the purchaser thereof for the price and sum of fourteen 
thousand and fifty-five dollars, that being the full amount of the ap- 
praised value of said land, which amount he paid in cash in hand, 
the receipt whereof is hereby acknowledged. Now, in consideration 
of the premises and by virtue of the authority in me vested by the 
laws of the State of Louisiana, I do hereby sell and adjudicate unto 
the said Jackson B. Tompkins all the right, title, claim, and interest 
which the said Anderson M. Waddill has or had in and to said 
property ; to have and to hold the same unto the said Jackson B. 
‘Tompkins, his heirs and assigns, for his own proper use and benefit 
and behoof forever. 

In testimony whereof I hereunto sign my name officially, together 
with the said purchaser and James W. Draughan and Albert G. 
Belden, lawful witnesses, residing in said parish and State, this the 
7th day of December, A. D. 1867. 

(Signed) W. W. COLLINS, Sh’ff- 
JACKSON B. TOMPKINS. 
J. W. DRAUGHAN. 
A. G. BELDEN. 


Srate or Lovuistana,.Parish of Carroll : 
13th District Court. 


I hereby certify the within deed to be duly recorded in my officc 
in Sheriff’s Transfer Book “ C,” folios 244, 245, and 246. 
Given under my hand and seal of office this the 2d day of March, 
A. D. 1868. | 
(Signed) J. L. CHEATHAM, Clerk, 
By R. J. LANDON, D’y Clerk. 


1134 I hereby certify that the within and foregoing deed is duly 
of record in my office in Notarial Book “ N,” folio 65. 
Given under my hand and seal of office this March 2d, 1868. 
[SEAL. ] (Signed) T. D. McCANDLESS, Recorder. 


s 
wn 
er al 


Se ee a ye Shaw 


ie ee Te é 
Soe aS eee so S 
Se = — = 


V 
MARY E. R. BOYD, 4C., VS. WILLIAM G. WYLY ET AL. 549 


Strate or Louisiana, Parish of East Carroll: 
REcoRDER’s OFFICE. 


I hereby certify that the foregoing is a true and correct copy of 
the original deed on file and of record in this office. . | 
Given under my hand and the seal of said office this 21st day of 
April, 1883. 
(Signed) F. H. G. TAYLOR, 
Deputy Recorder. 


1135 No.38. Referred to and made a part of the foregoing testi- 
mony. Offerred in evidence before special examiner by 
complainant. Filed April 21st, 1883. . 


Endorsed: Deed. W. W. Collins to Henry L. Deeson. Notarial 
Book “ N,” folio 63. Recorded Feb. 28th, 1868. 


_ Strate or Louisiana, Parish of Carroll : 


Thirteenth District Court. 
Henry L. DEEson 


v8. 
Ws. M. DEEson. 


Be it known that by virtue of a writ of fers facias issued from said 
court in the above-styled case and to me directed, commanding me 
to seize and sell the following-described property belonging to the 
defendant, Wm. M. Deeson, to wit: Lots or fract. sect’s Nos. 25, 26, 
and 27, T. 21, R. 13 E.; also all that portion of sec. 64, in T. 21, R. 
12 east, which is in the rear and adjoining the above-described front 
lots; also the S. W. } sec. 53, T. 21, R. 12 E.; also the N. 3 of S. E. 
} and the N. E. } of sec. 63, T. 21, R. 12 E.; also N. E. } of sec. 9, T. 
20, R. 12 E.; also that tract of land purchased by Wm. M. Deeson 
from Mrs. E. Fitzgerald January 6th, 1860, lying on the Mississippi 
river in said parish and State, bounded on the south and west b 
the lands above described, known as the Holly Grove, on the nort 

by the property of Mrs. Nancy Short; also the W. 3 of S. W. 
1136 } of sec. 52, T. 19 N., of R. 13 E., together with all the im- 

provements thereon or thereto belonging, containing alto- 
gether 1,735.19 acres, more or less, together with 43 mules, 2 horses, 
2 colts, and the farming utensils on said plantation— 

I, Wm. W. Collins, sheriff in and for the parish of Carroll, State 
of Louisiana, duly commissioned and sworn, did on the 18th day of 
December, A. D. 1867, seize the above-described property, notice of 
which seizure I gave Wm. M. Deeson, the defendant, in writing, and 
on the 28th day of December, A. D. 1867, I advertised said propert 
in the Carroll Record, a newspaper published weekly in said paris 
and State, to be sold at Holly Grove plantation, in said parish and 
State, on the first Saturday, the Ist day, of February, A. D. 1868, for 
cash with the benefit of appraisement; and on said day of sale, at 
the place aforesaid, after reading the advertisement of sale an- the 
recorder’s certificate of mortgage, I offered the same for sale in an 
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audible voice; whereupon Henry L. Deeson became the purchaser 
thereof for the price and sum of twenty thousand one hundred and 
ii*y dollars, he, the said Henry L. Deeson, being the highest and 
last bidder. Now, in consideration of the premises, by virtue of the 
authority in me vested by the law of the State of Louisiana, I do 
hereby sell and adjudicate unto said purchaser all the right, title, 
interest, and claim which the said Wm. M. Deeson has or had in 
said property ; to have and to hold the same unto said purchaser, 
his heirs and assigns, for his own proper use, benefit, and behoof, 
forever. 
1137 In testimony whereof I hereunto sign my name officially, 
together with David Hall and Stewart Dalton, witnesses of 
lawful age, residing in-‘said parish and State, this the lst day of Feb- 


ruary, A. D. 1868. 
(Signed) | W. W. COLLINS, Sheriff. 


H. L. DEESON. 
DAVID HALL. 
S. DALTON. 


SraTe oF Louisiana, Parish of Carroll: 
Thirteenth District Court. 


I hereby certify that the within deed is duly recorded in my office 
in Sheriff’s Deed Book “ C,” folios 242 and 243. 
Given under my hand and seal of office this the 28th day of Feb- 


ruary, A. D. 1868. | 
[SEAL. ] (Signed) J. L. CHEATHAM, Clerk, 


By R. J. LANDEN, D’y Clerk. 


I hereby certify that the within and foregoing deed is duly of 
record in my office in Notarial Book “N,” folio 63. 
Given under my hand and seal of office this Febr’y 28th, 1868. 
(Signed) T. D. McCANDLESS, Recorder. 


STATE OF LoursIANa, Parish of East Carroll : 
RECORDER'S OFFICE. 
I hereby certify that the within and foregoing is a true and cor- 


rect copy of the original deed on file and of record in this office. 
Witness my hand and the seal of said office this the 21st day of 


April, 1883. 
[SEAL. ] (Signed) F. H. G. TAYLOR, 
Deputy Recorder. 


1188 No.39. Referred to and made a vart of the foregoing testi- 
mony and offered in evidence before special examiner by 
complainant. Filed April 21st, 1883. 


Endorsed: Sale. Succession of Jas. G. Carson to Wm. G. Wyley. 


STATE OF Lourstana, Parish of Carroll : 
Be it known that on this 9th day of December, 1868, before me, 
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Thomas B. Rhodes, a notary, came and appeared Mrs. Catharine 
Carson, executrix of the last will of Dr. James G. Carson, dec’d, 
she appearing through agent and attorney-in-fact, Joseph Carson, 
who declared and said that by virtue of an order and decree of the 
rish court of said parish and State, for the sale of the property be- 
onging to the succession of Dr. James G. Carson, dec’d, she caused 
said property, which is hereinafter mentioned, to be advertised 
for sale for cash, with the benefit of appraisement required in suc- 
cession sales, the sale to be made on the premises on the Sth day of 
December, 1868, which advertisement was inserted and published 
for 30 clear days previous to the day of sale in the “ Elton Eagle” 
and in the “Carroll Record,” two nowapenre! published in said par- 
ish ; that on the day of sale he, the said Joseph Carson, agent, re- 
paired to the place of sale, the premises, according to said 
1139 decree, and after having offered the Wyley plantation, belong- 
ing to said succession and situated in this parish, to the high- 
est bidder for cash, when William G. Wyley bid for the same the sum 
of one dollar and twenty-five cents per acre, and that being the a 


. praised value thereof, as shown by the inventory of the same on file 


in court, the said property was publicly adjudicated to him for that 
sum, he being the highest and last bidder, and having paid and set- 
tled the amount of his said bid, which amounted in the aggregate 
to the sum of one thousand six 745 dollars ; that, in consideration of 
the preinises the said Mrs. Catharine Carson, executrix, does sell and 
deliver to said purchaser, the said Wm. G. Wyly, the said Wyly 
plantation, described by public survey as follows, to wit: Lots 7 and 
9, southeast } of S. W. }, and lot No. 4, of N. W. 3 of of sec. 28 and north 
3 of northeast } of southeast } of sec. 29, dividing said forty acres by 
a line run-ing diagonally from the northwest corner to the southeast 


- corner, in township 19 north of range 11 E. (known as Armstrong 


tract),and southeast } of sectien 20, and northeast fractional } of sec- 
tion 29, and northeast } of southwest }, and southeast } of section 
33, and southeast } of northwest } and northeast } of southwest } of 
section 33, and northwest } of southwest } of sec. 21, which two last 
tracts comprise the said Wyly plantation, all situated in this parish 
and containing eight hundred and five acres (805), in township 19, 
north of range 11 east: 
1140 To have and to hold unto the said purchaser, the said Wil- 
liam G. Wyly, free from all the claims of any and every per- 
son claiming lawfully the same. 
Thus done and passed in the parish aforesaid before me, said no- 
tary, the day and year aforesaid, in presence of Charles A. De France 
and Cicero M. Allen, who sign with me, notary, and said Carson, 
agent. : 
(Signed) CATHARINE CARSON, Ez’z. 
JOSEPH CARSON, Agent. 


Attest: C. A. DE FRANCE. 
C. M. ALLEN. 


THOMAS B. RHODES, 
Notary Public. 
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A true copy of the original on file and duly recorded in this office 
in Notarial Book “ N,” folios 219 and 220, on the 3ist day of March, 
1869. 

Witness my hand and official seal on this 20th day of April, A. D. 
1883. 

Providence, Louisiana, East Carroll parish. 

[SEAL.] (Signed) GEO. J. HOOK, 
D’y Recorder. 


1141 No. 40. Referred to and made a part of the foregoing testi- 
mony. Offered in evidence before special examiner by 
complainant. Filed April 21st, 1883. 


Endorsed: Deed. W.G. Wyly to A. J. Wyly. 


STATE OF LoursIaNA, Parish of Carroll: 


Be it known that this day before me, Sanders D. Oliver, d’y re- 
corder in and for said parish and State, duly appointed and sworn, 
and in the presence of the witnesses hereinafter named and under- 
signed, personally appeared William G. Wyly, a resident of this 
parish, who declared and said that for and in consideration of the 
price and sum of seven thousand dollars, cash in hand paid by the 
purchaser, the receipt of which is hereby acknowledged by the vendor, 
he has bargained, sold, and delivered, and does hereby bargain, sell, 
convey, assign, and transfer, set over, and deliver, with a full guar- 
anty and warranty against all troubles, debts, mortgages, donations, 
alienations, or other incumbrances whatever, hereby subrogating the 
present purchaser to all his rights of action for warranty against his 

vendors as he could have used himself, unto Andrew J. Wyly, 
1142 also a resident of. this parish, who is present, accepting and 

purchasing for himself and acknowledging due delivery and 

ion of the following-described property and lands situated in 
this parish, to wit : : 

That certain plantation on Bayou Macon hills known as the Cor- 
bin place, composed, according to legal survey, as follows: The s’west 
fractional } of sec. No. 25, containing 137.12 acres; also the south 
half of the S. E. } of section No. 36, all in township No. 21 north, of 
range No. 10 east, and the north half of the north 3 of the north- 
east } of section No. 1, in T. No. 20 north, of range 10 east, contain- 
ing 144 acres; also the S. E. } of the N. E. } of sec. No. 35, and the 
northwest } and east 3 of the S. W. } of sec. No. 36, and the S. } of 
the n’west } and the north half of the S. E. } of sec. No. 36, and 
the N. E. } of the N. W. } of section No. 1, T. —, R. 10 east, and 
the west } of the southwest } of sec. No. 31, T. 20 and 21, range 11 
east, containing 390.55 acres; and the north 3 of the north } of 
section No. 36, T. No. 21, R. 10 east, containing 137.38 acres; also 
the S. 3 of the N. E. } of sec. No. 36, T. No. 21, R. 10 E., containing 
68.69 acres ; also the N. E. } of the N. E. } of section No. 35, T. No. 
21, range 10 east, contaming 40 acres; also the N. E. }of the S. W. } 
of sec. No. 31,T. No. 21, range 11 E., containing 40 acres; also the N. E. 
} of the N. E. } and thes’west } of the northeast } and lot No. 3 of sec. 
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No. 8, T. No. 20, range 11 east, containing 120 acres; also the S. } 
of the n’east } of section No. 1, T. 20, R. 10 east, containing 66.24 
acres, and lot No. 2 of section No. 8,in T. 21, R.11 E., containing 

21 acres, containing in the aggregate 1,165 acres, more or 
1143 less, all in the district of lands north of Red river, Louisiana ; 

also ten mules, seventy-five head of cattle, 2 wagons, and all 
the farming implements and other personal property on said plan- 
tation ; to have and to hold said described land, with all the im- 
provements thereon and all said personal property, unto the said 
A. J. Wyly, his heirs and assigns, for his and the-re own proper use, 
benefit, and behoof, forever. The mortgage certificate required by 
the civil code of this State is hereby dispensed with by the pur- 
chaser, and the U.S. internal revenue tax required by law, amount- 
ing to seven dollars, has been paid as per stamps hereto attached 
and cancelled. 

Thus done and , at my office, in the town of Providence, 
in said parish and State, in the presence of Edwin L. Kleinpetre 
and M. Shelby Powell, witnesses of lawful age, residing in said 
parish, who hereto sign their names, together with said appear-s and 
me, deputy recorder, on this the 8th day of November, A. D. 1871. 

(Signed) | W. G. WYLY. 


A. J. WYLY. 
Attest: EDWIN L. KLEINPETRE. 
M. SHELBY POWELL. 
S. D. OLIVER, 
Deputy Recorder. 
(Here follows map marked p. 11433.) 
11433 Petition and Order. Filed Feb’y 5th, 1884. 
U.S. Circuit Court, Western District of Louisiana, Sitting at Monroe. 
In Equity. 


Mrs. Mary E. R. Boyp, by Her Next Friend, etc., \ 
No. 1. 


v8. 
W. G. Wyty ef als. 


To the judges of the circuit court of the United States for the 
western district of Louisiana : 


_ The petition of the complainant in the above-entitled suit respect- 
fully shows that from the final decree of the circuit court herein 
she has been allowed an appeal to the Supreme Court of the United 
States, and that among the documents offered in evidence by com- 
plainant and on file herein are certain maps which cannot be con- 
veniently copied into the transcript of appeal and which she desires 
may be sent up in the original. 

Wherefore she prays that the clerk be ordered to annex the said 
maps in the original to the transcript of appeal herein. 
(Sig’d) HENRY B. KELLY, 
Complainant's Solicitor. 
70—113 
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Upon consideration of the within petition it is ordered that the 
clerk annex to the transcript of appeal herein the original maps 
referred to in the within petition, with a copy of said petition and 


of this order. 


Jan’y 7th, 1884. 
(Sig’d) 3 DON A. PARDEBR, Judge. 


1144 “X X X.” Referred to and made a part of the foregoing 
testimony. Offered in evidence before special examiner by 
complainant. Filed April 14th, 1883. 


(Endorsed :) Notice. 
United States Circuit Court, Monroe. 


‘Mary E. R. Boyp 
No. 1. 


v8. 
Wa. G. Wy ty ef als. 


To Messrs. Mott & Kelly: 

You will please take notice that the defendant- will commence to 
take the testimony:of witnesses in their behalf on Thursday, the 
10th day of August, 1882, at Lake Providence, East Carroll parish, 
La., in accordance with the order of the court made in said case. 

July ist, 1882. 

(Sig’d) JNO. T. LUDELING, 
| Solicitor for Defendants. 


1145 Motion to Withdraw. Filed April 12th, 1883. 
United States Circuit Court, Western District of Louisiana. In 
Equity. 
Mrs. Mary E. R. Boyp, by Her Next Friend, etc., 
v8. No. 1. 
W. G. WYLy et als. 


On motion of Robert Mott and Henry B. Kelly, solicitors for com- 
plainant, and of J. R. Beckwith, solicitors for defendants,W. G.Wyly 
et als, it is ordered that they or either of them have leave to with- 
draw from the clerk’s office the testimony of Draughon and others, 
witnesses for defendant, taken under commission in the parish of 
Carroll upon leaving receipt therefor with the clerk. 


(Sig’d) HENRY B. KELLEY. 
(Sig’d) J. R. BECKWITH, 
Solicitor for Def’t. 
April 3rd, 1883. | 
(Sig’d) DON A. PARDEE, 
: Circuit Judge. 
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1146 Cause Taken up for Trial. 


Extract from the Minutes, April Term, 1883. 


Monrok, La., May 11th, 1883. 
Court — pursuant to adjournment. 
2. Present: Hon. Aleck Boarman, district judge. . 


Mrs. Mary E. R. Boyp, by Her Next Friend, etc., ) 
v8. No. 1. 
Wma. G. WyYLy 4 al. f 


This case, according to assignment, was this day taken up, and 
after hearing the argument in part the case was continued until to- 
morrow morning, Saturday, May 12th, 1883, at 10 a. m. 


Trial of Cause. 
Extract from the Minutes, April Term, 1883. 


MonrkoE, La., Saturday, May 12th, 1883. 
Court met pursuant to adjournment. 


? Present: Hon. Aleck Boarman, district judge. 
~ - Mrs. Mary E. R. Boyp, by Her Next Friend, etc., 
v8. No. 1. 
Wy. G. Wyty e¢ al. 
This case was again taken up and argument partially concluded 
and case continued until Monday morning, May 14th, 1883, at 11 
a. m. 
1147 Trial of Cause. 
Extract from the Minutes, April Term, 1883. 
Monroe, LA., Monnay, May 14th, 1883. 
Court met pursuant to adjournment. 
: Present: Hon. Aleck Boarman, district judge. 
Cd 


Mrs. Mary E. R. Boyp, by Her Next Friend, etc., 


v8. bin Equity. No. 1. 
‘ W. G. Wyty e¢ al. 


This case was again taken up and argument resumed, partially 
concluded, and case continued until to-morrow morning, Tuesday, 
May 15th, 1883, at 9 a. m. 


et tt 
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Trial of Cause. 
Extract from the Minutes, April Term, 1883. 


Monros, La.,Tuzspay, May 15th, 1883. 4 


Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Mrs. Mary E.R. Boyp, by Her Next Friend, etc., 
In Equity. No. 1. 


- U8. 
Wm. G. Wyty e¢ al. 
This case was again called, resumed, and after argument the court 
took time to consider. 
1148 Bill of Examiner. Filed May 19th, 1883. 
| U.S. Circuit Court. 
Mary Boyp vs. Wy ty et al. 
Monrok, La., May 15th, 1883. 


Mrs. Mary E. R. Boyd to J. B. Beattie, Dr. 


For services rendered on behalf of complainant as special exam- 
iner in the case of Boyd vs. Wyly, being suit No. 1 on the equity 
docket of the U.S.C. C., 5th circuit, western district of [a., — 
Dec. 11th, 1882, to April 28th, 1883, as follows: 
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Pwssuasic he ace 


pier: seebieen 200 BO. 2.0 ncicinmmnenstinniimainminniniin 4 00 “a 

ccs ain, ee rr re nena 2 00 
Issuing subpcenas in N. 0. men omen <enesietnen witb ieee amecec inhi 50 
Serving ° CC TC 1 00 
Cer abeimenee 8 8 cin cinc seatnbiins eieeciiais 12 00 

Swearing witnessesin “ “ _.___-2- lee 30 

ee cnkcinmnnicinnibiniaamipinailinls 76 90 
Fare from N. O. to Lake Providence and return__----~-- 20 
5 days’ attendance “ >” i_giniciliieaanninaiaiiaiemuliitas 27 60 : 
Issuing notices in “ "  _.: geleiailiiaeiiallaaniaaiimala 15 00 
Serving “ ” ' Sciatica tial 3 00 
Tssuing subpoenas 1 in sg  < \: Nahai saad lata 1 50 
Serving ‘“ ro ©. |, willed iia 1 25 { 
Swearing witnesses “ :“ lalate: seaaiiad teliesialialeialds 2 50 ; 
Filing documents in Lake Providence-_.--------. 40 . 

1149 Testimony taken in Lake Providence._---.------ 121 30 

Paid witnesses: ~_.--..---- --------------------- 4 50 

: $275 35 

SF IIR oi. cn reincisin ine sass tieinesdcns peiiihiahiohaaaeidiaaaialh 220 70 

TE NB ses crn meses misnrcciniaiinaliiaemagaialie $54 65 

Received payment in full. 

(Signed) | J. B. BEATTIE, - 


Special Examiner. 
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Sworn to and subscribed before me this-19th day of May, A. D. 
1883 


[szax.] WM. RAY, 
D'y Clerk U.S. C., Western Dist. of La. 
Judgment. 
Extract from the Minutes, October Term, 1883. 


MonroE, La., Monpay, October 8th, 1883. 
Court met pursuant to adjournment. 
Present: Hon. Aleck Boarman, district judge. 


Mrs. Mary E. R. Boyp 4 al. 
| Wo 1. 


v8. 
Ws. G. Wyty ef al. 
Judgment for all the defendants. See decree. 


1150 Decree. Filed October 9th, 1883. 
UNITED StTaTEs OF AMERICA: 
Circuit — of the United States, Western District of Louisiana. 
Mary E. R. Boyp 
| Wo 1. 


v8. 
Wa. G. Wy ty et al. 


In this case, by reason of the law and the evidence being in favor 
of the defendants, William G. Wyly and Charles R. Egelly, and for 
the reasons stated in the written opinion read in open court and 
filed in this case, it is ordered, adjudged, and decreed that the pleas 
of prescription set up by defendants in this case be sustained ; that 
the title of William G. Wyly to the Raleigh plantation (situated on 
the banks of the yume river, in Carroll parish, Louisiana, and 
more particularly described in complainant’s bill and in the act of 
sale te Wyly, on record in Carroll parish), acquired at the succes- 
sion of the property of James Railey, d , in October, 1868, is 
legal and valid, and that William G. Wyly be quieted and main- 
tained in the possession of said property. 

And that there be judgment in favor of the defendants, William 

G. Wyly and Charles R. Egelly, against the complainant, 
1151 Mary E. R. Boyd, rejecting her demands, and for the costs in- 
curred by them in this case. 

Read and signed in open court this 9th day of October, 1883. 

(Signed ALECK BOARMAN, 
. U. S. Judge. 
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1152 Petition and Order of Appeal. Filed Nov. 2nd, 1883. 


U. S. Circuit Court, Western District of La. In Equity. 
Mrs. M. E. R. Boyp, by Her Next Friend, James R. as 
o. 1. 


v8. 
Wa. G. Wy ty e als. 


To the judges of the circudt court of the United States for fifth cir- 
cuit & western district of Louisiana : 

The above-named complainant, conceiving herself aggrieved by 
the final decree entered in the above-entitled cause at the October 
term, 1883, of said court, doth hereby appeal therefrom to the Su- 
preme Court of the United States, and prays that this her appeal be 
allowed upon her giving bond and security, according to law, to the 
satisfaction of the court, in such amount as the court may order, and 
that a transcript of the record, proceedings, and evidence in the 
cause, duly authenticated, may be sent to the Supreme Court of the 
United States. | 


(Signed) : ROB’T MOTT, 
” HENRY B. KELLY, 
Complainant's Solicitors. 


Appeal allowed as prayed for, returnable in the Supreme Court 
of the United States on the 2nd Monday of October, 1884, upon 
com plainant’s giving bond, with sureties to be approved by the 

1153 court, in the sum of two hundred and fifty dollars. 


Oct. 29th, 1883. 
DON A. PARDEE, 
Circuit Judge. 


1154 Bond for Appeal. Filed November 2nd, 1883. 


UniItEpD STATES OF AMERICA: 
United States Circuit Court, Western District of Louisiana. 


Know all men by these presents that we, Mary E. R. Boyd and 
James R. Boyd, as principals, and Robt Mott, as surety, are held 
and firmly bound, jointly and severally, unto William G. Wyly, 
Charles R. Egelly, and Frederick W. Boyd, dative executor of the 
last will of James Railey, in the sum of two hundred and fifty dol- 
lars, lawful money of the United States of America, to be paid to the 
said Wm. G. Wyly, Charles R. Egelly, and Frederick W. Boye, 
dative executor of the last will of James Railey, their heirs, exec- 
utors, administrators, and assigns; for which payment, well and 
truly to be made, we bind ourselves and each of us by h‘mself, and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated the — day of ——, in the year of 
our Lord eighteen hundred and eighty-three. 

Whereas the said Mary E. R. Boyd, by her next friend, James R. 


4 
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Boyd, having heretofore, to wit, on the 29th day of October, 1883, 
taken an appeal to the Supreme Court of the United States from 
and to reverse the decree rendered on the — day of October, 
1155 1883, by the circuit court of the United States for the 5th 
| circuit, holding sessions in and for the western district of 
Louisiana, in the suit of Mary E. R. Boyd, by her next friend, James 
R. Boyd, vs. Wm. G. Wyly, Charles R. Egelly, and Frederick W. 
Boyd, dative executor of the last will of Jaines Railey, No. one of 
the docket thereof : | 
Now, the condition of the above obligation is that if the above 
bounden Mary E. R. Boyd, by her next friend, James R. Boyd, shall 
prosecute her said appeal to effect, and shall answer all dam 
and costs if — shall fail to make good her plea, then this obligation 
shall be void ; otherwise, to remain in full force and virtue. 
(Signed) MARY E. R. BOYD, [L.s.] 
By KELLY & MOTT, Solicitors. 
. JAMES R. BOYD, [L. s. 
By KELLY & MOTT, Sol’rs. 
ne ROBERT MOTT. 


Signed, sealed, and delivered in the presence of— 
(Signed) HENRY B. KELLY. 


Bond accepted Oct. 30th, 1883. 
(Signed) DON A. PARDEE, Judge. 


UnitTEp States OF AMERICA, \ ia 
District of Louisiana, 2 


Personally appeared Robert Mott, who, being duly sworn, 

1156 deposes and says that he is the surety on the within bond; 

that he resides in New Orleans, Louisiana, and is worth the 

full sum of two hundred and fifty dollars over and above all of his 
debts and liabilities and property exempt from execution. 


(Signed) ROBERT MOTT. 
Subscribed and sworn before me this 30th day of October, 1883. 
(Signed) FELIX JULINGFREST, 
Notary Pub. 
1157 Citation. Filed November 10th, 1882. 


UNITED STATES OF AMERICA: 
Circuit Court of the United States, Western District of Louisiana. 


The President of the United States to William G. Wyly, Charles R. 
Egelly, and Frederick W. Boyd, dative executor of the last will of 
James Railey, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to éo an 
appeal filed in the clerk’s office of the circuit court of the United 
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States for the fifth circuit and district of Louisiana, wherein the said 
Mary E. R. Boyd, by her next friend, James R. Boyd, is appellant, 
and you are appellees, to show cause, if any there be, why the Judg- 
ment rendered against the said Mary E. R. Boyd as in said appeal 
mentioned should not be corrected, and why speedy justice should 
not be done to the parties in that. behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this thirtieth day of October, in 


the year of our Lord one thousand eight hundred and eighty- 


three. 
1158 [SEAL] (Signed) DON A. PARDEE, Judge. 
: Marshall’s Return. 
(Indorsed.) 


Rec’d the within citation, in office, the 3rd day of November, 


and served the same at the domicile of Judge John T. Ludeling on 
the same day. 


Monroe, La., Nov. 3d, 1883. 


(Signed) HENRY J. HAEHL, 
: Deputy U.S. Marshall. 
1159 Petition and Order. Filed February 5th, 1884. 


U.S. Circuit Court; Western District of La., Sitting at Monroe. In 


Equity. 


Mary E. R. Boyp, by Her Next Friend, etc., 
v8. No. 1. 


W. G. Wyty e¢ al. 


To the judges of the circuit court of the United States for the west- 
ern district of Louisiana: 


The petition of the complainant in the above-entitled cause re- 


| oe shows that from the final decree of the circuit court herein 
S 


e has been allowed an appeal to the Supreme Court of the United 
States, and that among the documents offered in evidence by the 
complainant and on file herein are certain maps which cannot be 
conveniently copied into the transcript of appeal and which she de- 
sires may be sent up in the original. | 

Wherefore she prays that the clerk be directed to annex the said 
maps in the original to the transcript of appeal herein. 

(Signed) HENRY B. KELLY, 
Complainant’s Solicitor. 


Upon consideration of the within petition it is ordered that the 
clerk annex to the transcript of appeal herein the original maps 


1160 referred to in the within petition, with a copy of said petition 


& of this order. 
January 7th, 1884. 
(Signed) 


DON A. PARDEE, Judge. 
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Petition and Order. Filed March 24th, 1884. 


U. S. Circuit Court, Western District of Louisiana, at Monroe. In 
___Kquity. 
Mrs. M. E. R. Boyp, by Her Next Friend, mg . 
o. 1. 


v8. 
W. G. Wy ty 4 al. 


To the judges of the circuit court of the United States for the western 
district of Louisiana : 


The petition of the complainant in the above-entitled cause re- 
‘spectfully shows: 

That a final decree has been entered in said circuit court dismiss- 
ing complainant’s bill, and that from said decreean appeal has been al- 
lowed, returnable to the Supreme Court at its next term ; that a certain 
printed transcript in a suit entitled Johnson, executor, vs. Waters, 


. adm’r of Gay, then pending before the Supreme Court of the United 


States, the said printed transcript being one furnished by the clerk 

of the Supreme Court, was filed in evidence on the trial of 
1161 this cause; that said printed transcript constitutes a volume 

of three hundred and sixty-one printed pages, and to copy in 
writing into the transcript of appeal herein will serve no useful pur- 
pose, and that it can more conveniently be sent up by being an- 
a in the official printed form to the written transcript — appeal 

erein. 

Wheretore petitioner prays, the premises being considered, that the 
clerk be directed, in preparing the transcript of appeal herein, not to 
make a written copy of said printed transcript, but to annex said offi- 
cial printed transcript to the written transcript as part of the tran- 
script of appeal herein. And petitioner will ever pray, etc. 

HENRY B. KELLY, 
Complainant's Solicitor. 
-Considering the foregoing petition, and on motion of Henry B. 
Kelly, Esq., complainant’s solicitor, it is ordered that the prayer of 
said petition be granted, and that the clerk annex to the tran- 
script of appeal herein, as a part thereof, the official printed copy of 
sail —— described in the petition, with a copy of this order. 

March 15th, 1884. 

(Signed) DON A. PARDEE, Judge. 


1162 Petition and Order to Send up Original Printed Transcript in 
Case Johnson, Ex’r, vs. Waters, Adm’r of Gay. 
In Circuit Court of the United States for the Western Dist. of La., 
at Monroe. In Equity. 
Mary E. 8. Boyp, By Her Next Friend, &c., 
8  . No. 1. 
W. G. WYLy ef als. 
To the hon. the judges of the circuit court of the United States for 
the western dist. of Louisiana : 


The petition of the complainant in the above-entitled cause re- 
7i—113 
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spectfully shows that a final decree has been entered in said circuit 
court dismissing complainant’s bill, and that from said decree an 
appeal has been allowed, returnable to the Supreme Court at its next 
term; that a certain printed transcript in a suit entitled Johnson, 
ex’r vs. Waters, adm’r of Gay, then pending before the Supreme 
Court of the United States, the said printed transcript being one 
furnished by the clerk of the Supreme Court was, filed in evidence 
on the trial of this cause; that said printed transcript constitutes a 
volume of three hundred and sixty-one printed pages, and that to 
copy in writing into the transcript of appeal herein will serve no 


useful purpose, and that it can more conveniently be sent up by. 


being annexed in the official printed form to the written 
1163 transcript cf. appeal herein. 

Wherefore. petitioner prays, the premises being considered, 
that the clerk be ordered, in preparing the transcript of — 
herein, not to make a written copy of said printed transcript, but to 
annex said official printed transcript to the written transcript as 
part of the transcript of appeal herein; and petitioner will ever 
pray, ete. 

(Sig’d) . HENRY B. KELLY, 
Complainant's Solieitor. 


Order. 


Considering the foregoing petition, and on motion of Henry B. 
Kelly, Esq., complainant’s solicitor, it is ordered that the prayer of 
said petitioner be granted, and that the clerk annex to the transcript 
of appeal herein, as.a part thereof, the official printed copy of said 
transcript described ‘in the petition, with a copy of this order. 

March 15th, 1884. 

(Sig’d) DON A. PARDEE, 
Circuit Judge. 


1164 UNITED StTaTEs OF AMERICA: 


Circuit Court of the United States, Fifth Circuit an.! Western Dis- 
trict of Louisiana. 


CLERK’s OFFIcE, Monrokg, La. 


I, John W. Wheaton, clerk of the circuit court of the United 
‘States for the fifth circuit and western district of Louisiana, do hereby 
certify that the foregoing 1,161 pages, together with pages marked 
eighty-two & 3, one hundred & sixty-one & 3, eleven hundred & 
twenty-six & 3, and eleven hundred and forty-three & $, making in 
all eleven hundred and sixty-five pages, together with original 
printed transcript in case of Johnson, executor, vs. Waters, admin- 
istrator cf Gay, with copy of order attached and annexed hereto, 
do contain and form a full, complete, true, and perfect transcript of 
the record and proceedings had, together with all the evidence ad- 
duced, on the trial of the case of Mrs. Mary E. R. Boyd, by her next 
friend, &c., vs. Willian G. Wylyand Charles R. Egelly, No. 1 of the 
docket, so far as the.same now remain of record or on file in said 
court. 3 


~4 


| 
‘ 
ON he ON py etna EA. tay a Am tne teat 


~~ 


i 
‘ 
chien tT 


ee 


MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 563 


Witness my ha-d and the seal of said court, at the city of Monroe, 
Louisiana, this 13th day of May, A. D. 1884. | 
[Seal U. S. Circuit Court forthe Western Dist. of La.] 


J. W. WHEATON, Clerk. 


1165 Citation of Appeal. 
UniItTED STATES OF AMERICA: 
Circuit Court of the United States, Western District of Louisiana. 


The President of the United States to William G. Wyly, Charles R.- 
Egelly, and Frederick W. Boyd, dative executor of the last will 
of James Railey, Greeting : 

You are riper es cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to an 


" appeal filed in the clerk’s office of the circuit court of the United 


States for the fifth circuit and western district of Louisiana, wherein 
the said Mary E. R. Boyd, by her next friend, James R. Boyd, is 
appellant and you are appellees, to show cause, if any there be, why 
the judgment rendered against the said Mary E. R. Boyd, as in said 
appeal mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of Monroe, La., this 
thirtieth day of October, in the year of our Lord one thousand eight 


hundred and eighty-three. 
' [SEAL.] (Signed) DON A. PARDEE, Judge. 
1166 Marshal’s Return. 


Rec’d Sep’t Ist, 1884, by Wm. Ray, and on 9th day of Sep’t, 1884, 
I served a true copy of the within citation of appeal on W. G. Wyly 
& Charles R. Egelly & Frederick W. Boyd by delivering the same 
to John T. Ludeling, Esq., solicitor for said appellees, in person, in 
the city of Monroe, western district of Louisiana. 
(Sig’d) WM. RAY. 


Personally appeared before me Wm. Ray and makes oath that he 
served a true copy of the within citation of appeal on tke appellees 
herein named, as set forth in his official return hetein. 

(Sig.) WM. RAY. 


Subscribed & sworn to before me this 11th day of September, 
1884. 
[SEAL. ] (Sig.) ROBT RAY, 
U. S. Commissioner. 
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1167 Unitep STATES oF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Western District 
of Louisiana. 


CLERK’s OFFICE, Monroe, LOUISIANA. 


I, William Ray, deputy clerk of the circuit court of the United 
States for the fifth circuit and western district of Louisiana, do 
hereby certify that the foregoing 1,161 pages, together with pages 
marked eighty-two & 4, one hundred and sixty-one & 3, eleven hun- 
dred & seventy-six & 4, and eleven hundred & forty-three & 4, mak- | 
ing in all eleven hundred & sixty-five pages, together with original 
printed transcript in case of Johnson, executor, vs. Waters, adm’r of 
Gay, with copy of order attached and annexed hereto, do contain 
and form a full, complete, true, and perfect transcript of the record 
and proceedings had, together with all the evidence adduced, on the 
trial of the case of Mrs. Mary E. R. Boyd, by her next friend, etc., 
vs. William G. Wyly and Charles R. Egelly, No. 1 of the docket, so 
far as the same now remain of record or on file in said court. 

Witness my hand and the seal of said court, at the city of Mon- 
roe, Louisiana, this — day of May, A. D. 1884. 

WM. RAY, D’y Clerk. 


1168 W. G. WYLEy, a witness produced, sworn, and examined 
on behalf of the complainants. 


(Witness produces a document marked an inventory and states 
that it is the original inventory filed in the succession of Oliver J. 
Morgan in the parish court of the parish of East Carroll, filed De- 
cember 4th, 1868, withdrawn by him under an order of court.) 


By Mr. KE ty, solicitor for complainants: 


Q. Look at the signatures of the appraisers on that inventory. 

A. I am acquainted with both of those appraisers. I have known 
them for many years in the parish of Carroll. ‘The signature of W. 
D. Davis, one of the appraisers, is his genuine signature. The pur- 
ported signature of M. Gingery is not correct. I have known him 
for many years, and I know personally that he is unable to read and 
write, having often seen him sign his name by his mark. 


(The document marked inventory is here offered in evidence by 
the complainants, marked Exhibit A.) 


Witness continues: Here is a writing dated February 16th, 1866, 
and signed Edward Sparrow. Having often seen him sign his 
name, I identify this signature, as also the writing in the body of 
this letter, which is all in his handwriting. 


(This paper is marked B.) 


Q. Here is another paper written, dated Lake Providence, 19 of 
February, 1866, signed by Edward Sparrow, and addressed to 
Captain William Gay. 


MARY E. R. BOYD, &C., VS. WILLIAM G. WYLY ET AL. 565. 


A. That letter I identify as being entirely in the handwriting of 
Mr. Edward Sparrow. 


(And is now filed as part of the evidence in this case,and marked C.) 


Q. Here is a letter dated Lake Providence, of the date 22d of 
August, 1866, and addressed to William Gay. | ' 

A. I identify the writing and signature of General Sparrow in 
that letter. 


(The letter referred to is offered in evidence by the complainants, 
and marked D.) 


Cross-examined by Mr. CampBELL, solicitor for defendant : 


> Where is the order of removal of that inventory from the rec- 
ord ? 

A. I have it at the hotel; I forgot to bring it down and have it 

filed, but I will do it. 

' Q. Were you employed in the settle:nent of the Morgan estate— 
that is, the affairs—by any party ? 

A. No, sir. 

Q. Were you present at the sale? 

A. No, sir; I was not. 

Q. Were you ever employed by Mr. Buckner, or Mr. Johnson, or 
Mr. Morgan in this case ? 

A. No, sir. 

Q. Or in the affairs for the settlement of that plantation ? 

A. No, sir; I was not practicing when that was settled. The sale 
was on the 19th of June, and I was not practicing at that time. 

Q. Were you concerned with either one of these defendants about 

that time? 
1169 A. No, sir; I had nothing to do with the succession at all. 
Q. Whose handwriting did you say that signature of Gin- 

gery, the appraiser, is in? 

A. I don’t know what handwriting it is, but 1 know Gingery could 
not read or write. 

Q. What was his occupation ? 

A. His occupation was that of a carpenter. 

Q. Where did he reside? 

A. In Floyd, now West Carroll; Floyd was formerly a part of 
West Carroll. 


Endorsed on cover: W. Louisiana C. C. U. S. No. 113. Mar 
E. R. Boyd, by her next friend, James R. Boyd, appellant, vs. Wil- 
liam G. Wyly. Charles R. Egelly, and Frederick W. Boyd, executor 
of James Railey, deceased. Filed 16th October, 1884. 
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UNITED STATES CIRCUIT COURT, 5TH CIRCUIT, WESTERN 
DISTRICT OF LOUISIANA. 


Mrs. Mary E. R. Boyp and .husband 
vs. 
W. G. Wyty eé als. 


In Equity. 


OPIION OF BoARMAN, J. 


The complainant alleges that she is the owner of 
a valuable plantation in Carroll Parish, known as 
the ‘‘ Raleigh’’ plantation, which was bequeathed to 
her asa particular legatee by herfather, James Railey, 
who died in A. D. 1860. Sheavers that W.G. Wyly 
and others, mentioned in the bill, conspired together 
to fraudulently deprive her of the said plantation by 
causing it to be conveyed to said Wyly under the 
forms of a judicial sale, which was made in fraud 
and without authority in law in October, 1868; that 
these defendants covertly, taking advantage of the 
absence of F. W. Boyd, her husband, and executor 
of the Railey estate, instituted suit against him to 
destitute him from office, in the Probate Court, Car- 
roll Parish, and in July, 1868, caused C. R. Egelly 
to be appointed administrator of the said succes- 
sion ; that said Boyd was not cited, and made no 
voluntary or authorized appearance in the suit, and 
knew nothing of the proceedings under which the 
sale to Wyly was made, until after the said illegal 
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and fraudulent sale had been completed ; that the 
removal. of Boyd, and appointment of Egelly was 
without:any effect in law ; that Egelly, under pre- 
tense of paying debts against the succession, a large 
part of the debts being for lawyers fees claimed as 
due to the law firm of which one of these defendants 
fas a member, caused said plantation to be sold, 
without any notice to claimant, who alleges that 
she, under her father’s will, was and is, as @ par- 
ticular legatee, the owner of said plantation; that 
these defendants caused the plantation to be ap- 
praised, in fraud of and in injury of her rights, by 
incompetent and unworthy appraisers, at the vile 
price of 82,533.05, at which price it was adjudicated 
to Wyly, when it was worth much more, and had 
been appraised two years before, at over $95,000, 
and he is now and has been since October 20th, A. 
D. 1868, in possession of the valuable plantation and 
its large revenues under said fraudulent sale. 

The prayer of the Bill is that the will under which 
she claims us a particular legatee, be declared valid, 
and that she be put into possession as owner of the 
plantation bequeathed to her; that Wyly, having 
purchased in bad faith, be decreed to account to her 
for the revenues and rents thereof since October 20, 
A. D. 1868. 

This statement of her suit leaves out much of the 
details of the Bill, and is but a summary of the 
charges therein; but it is sufficient for the purpose 
of disposing of the case, under the view I have taken 
of the defensive pleadings, which disclose matters 
in bar, in abatement and in answer to the charges 
of complainant. 

The defendant Wyly admits having ieee the 
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‘“‘ Raleigh’? place for $2,533.05, at said succession 
sale. Though not required by complainant to an 
swer under oath, he has filed answer under oath, de- 
nying that he at any time ever combined with the 
defendants named, or with any one else, to defraud, 
wrong or injure or deprive, either under the forms 
of law or otherwise, Mrs. Boyd of her rights or prop- 
erty ; that he Knew nothing of or concerning the 
proceedings by or under which she claims to have 
been injured ; that he knew nothing of the removal 
of Boyd, or of the other proceedings under which’° 
the sale of the ‘‘ Raleigh ’’ Plantation was involved, 
until after he purchased the same; that he did not 
know the plantation was to be sold until he saw the 
advertisement in the newspaper published in Carroll 
parish. In addition to this denial, which is affirmed 
by the evidence of himself and by the testimony of 
other witnesses, he pleads prescription of ‘ive and 
ten years, and all others applicable. 

Art.—3478, Civil Code. ‘*He who acquires an im- 
movable in good faith and by just title, prescribes 
for it in ten years.”’ 

3481.—‘*‘ Good faith is always presumed in matters 
of prescription. ”’ | 

3487.—‘‘ By term ‘just title,’ is meant a title which 
the possessor may have received from any person 
whom he honestly believed to be the real owner, pro- 
vided the title were such as to transfer the owner- 
ship of the property.”’ 

The mortuary papers in Railey’s succession show 
that suit was instituted by the Louisiana Bank, and 
other creditors of his succession, to remove Boyd 
from the executorship, because he had left the State, 
and abandoned his trust; and judgment, indicating 
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in its language the presence of all necessary parties, 
removing him and appointing Egelly, administrator, 
was rendered July 18th, 1868. But it is contended 
that Boyd was not cited and made no appearance in 
the suit, and in default of citation, or of voluntary 
appearance, Boyd’s executorship could not be effect- 
ed by the. judgment, which was an absolute nullity; 
that under the proceedings which followed, all of 
which were procured by fraud and wrongful con- 
spiracy, Wyly couid not have purchased in good 
faith ; and that his illegal title cannot as against 
his equitable and legal rights be made good or cured 
by any statute of limitations. 

To pass upon the plea of prescription provided 
for in Article 3478, Civil Code—the only one I think 
it necessary to consider, —it becomes necessary to 
examine but a part of the testimony in the immense 
volume of evidence presented to the Court. But, 
before discussing the evidence bearing particularly 
upon the plea of prescription, it may be well for me 
to state here, that on the hearing of this case, at 
which time, most if not all of the evidence was read 
to the Court and illustrated by the argument of 
learned Counsel, and on a most careful consideration 
of the evidence subsequently made, I was and am 
now clearly of the opinion that if there was any 
fraudulent conspiracy or corrupt collusion by or be- 
tween atiy of the several persons mentioned in the 
bill to deprive complainant of her property, Wyly 
knew nothing of it, and was in no way a party to 
the wrongful acts. 

In the early years after the war, the testimony in 
this case affirms what is historically known to be 
true, that the section of the State in which the 


Raleigh plantation is situate, was, by overflows and 
other physical and moral causes, almost entirely be- 
reft of its old-time prosperity and value. The planta- 
tion was greatly damaged by previous overflows, and 
had but little fencing, and it is shown by defend 
ant Wyly, that he, shortly after purchasing it, ex- 
pended $25,000 in improvements. Defendant has 
shown, whatever may have been the general causes 
that depreciated property on the Mississippi river in 
1868, that many thousands of acres of land, as valu- 
able as the plantation in question, were sold for prices 
not unlike the paltry price at which Wyly bought 
his place. The testimony as to thescarcity of ready 
money, as to the price for which much valuable land 
sold when disposed of at forced sale, and as to the 
political, moral and physical bankruptcy of the 
Country, leads me to believe that the Complainant 
and the unpaid creditors of her father’s succession 
were the victims to the indifferent management and 
neglect of the executor and to the physical and moral 
prostration of the Country. which was apparent 
every where in Louisiana in the early years following 
the end of the war rather than to the acts of any of 
these several defendants. 3 
Was Boyd cited or properly represented in court 
when the judgment removing him was rendered ? 
Among the mortuary papers found in the succession 
of Railey in the Probate Court, in Carroll parish, 
@ paper purporting to be an opposition or appear- 
| ance of Boyd, executor, appears in a much worse and 
mutilated condition. It is contended that this paper 
is wrongfully among these papers, and it was never 
filed before the judgment, if at all. Upon the gen- 
uineness and legal effect of this paper depends the 
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matter of Boyd’s voluntary appearance. It isasin- 
gle sheet or pieve of legal cap paper, with no indorse- 
ment or filing on the back of it, as is usual with 
papers of a like nature. There is nothing in the evi- 
dence to show that it came surreptitiously among the 
mortuary papers. If there was no evidence one way 
or the other, touching the origin, the authorship and 
filing of the paper, the presumption of the law that 
all judicial proceedings are presumed to be regular 
until the ‘contrary is shown, would sustain the gen- 
uineness ‘of the papers, and warrant the court in 
giving to it its full legal effect. But there is testi- 
mony for and against its having been properly filed 
in the suit to remove Boyd. The testimony of Pil- 
cher, a member of the law firm of Goodrich, Pilcher 
& Montgomery, is that his firm was in A. D. 1868 
Boyd’s lawyers in the management of the Railey es- 
tate. He says he wrote the paper at the suggestion 
of Goodrich, who had especial charge and control of 
Boyd’s law matter, and that it was written from a 
memorandum given to him by Goodrich, who was 
frequently absent from their place of business. He 
does not remember about filing it, thinks it must 
have been a double sheet of legal-cap paper, and the 
indorsement and filings were written on the cover 
page, as was his custom in preparing such papers. 
Pilcher’s testimony, though given by him with 
such inexactness as often characterizes the evidence of 
truthful men who testify as to things which occurred 
15 years before, is entitled to much importance, be- 
cause he was then in a position to know more of the 
matter than any one whose testimony has been pre- 
sented to the court. 
There is no evidence of a very positive character 
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in the record upon this point, and his testimony, to- 
gether with the presumption of law and of fact that 
the probate judge would not have allowed a judg- 
ment to be taken removing the executor without the 
presence in law of the proper parties, adds sufii- 
ciently to the clear legal presumption, which favors 
the genuineness of the paper in question, to over- 
come the evidence of complainant who offers nothing 
to show that it came surreptitiously among the 
mortuary papers, or nothing to discredit Pilcher’s 
evidence. The disputed paper purports to be an 
answer of Boyd. It is found in the record where it . 
should be, and it must be taken as satisfactorily es- 
tablished that Boyd, as the record shows, was rep- 
resented in the suit for his removal ; and whether 
Pilcher’s law firm or any member of it had or had 
not authority to represent him, a judgment of a 
probate court, where the record shows jurisdiction, 
as in this case, cannot, in an action in equity or law 
to rescind a probate or judicial sale, be treated as an 
absolute nullity. 

It appears that the judgment of which she com- 
plains was not appealed from; that no action was 
taken to annul it, or to set aside any of the proceed- 
ings which followed, or were dependent on it for 
their validity, until this suit was filed in September, 
A. D. 1881,—more than 10 years after the purchase 
by Wyly. 

It is claimed, however, in argument, that as Mrs. 
Boyd was in ignorance of all the proceedings by 
which she was fraudulently deprived of her prop- 
erty, until after the sale was made to Wyly, and as 
she was unable on account of her inability to defray 
the expenses of a law suit, to employ lawyers to 


: nee 


§ 


proseente her claims until after the lapse of 10 years, 
her rights in equity can not be affected or barred by 
any of the statutes of limitations, relied on by de- 
fendants. 

Under the rules of pleadings and practice in 
equity, it is clear that in order to offer evidence, 
in avoidance of, or for exemption from the statute 
of limitations upon her claims, she should have set 
forth in her bill the reasons why she was for so 
many years ignorant of the ruinous and damaging ° 
proceedings of which she now complains, or set forth 
what were the impediments or hindrances to her 
securing lawyers to prosecute her claims at an earlier 
date. 

Such allegations do not appear in her bill ; but, 
not restricting her under this rule of practice, I have 
examined all the testimony upon this point, and I 
find the following summary of the proceedings had 
in the Probate Court of Carroll parish. Boyd was 
removed July 16th, 1868, and Egelly, after due pub- 
lic notice, was granted letters of administration on 
the sixteenth of September following. On applica- 
tion of Egelly, and certain creditors, an order for 
the sale was granted, which, after advertisement 
was made on the twentieth of October, 1868, Egelly 
rendered his final account, and after due notice it 
was, without opposition. homologated on the seven- 
teenth of April, 1869. 

In 1869 Wyly sued out his monition, in which, 
after public notice, judgment was rendered. In 
addition to this, Mrs. Boyd says her husband was 
in Carroll parish in January, 1868, and she does not 
state whether he was there later in the summer, but 


she says that she knew of the sale to Wyly in the 

fall of 1868. ) | 

- The evidence shows, too, that Boyd, claiming to © 
be executor in A. D. 1874, collected $37,000 from the 
Federal Government on account of a cotton claim be- 
longing to Railey’s succession, no part of which 
large sum was paid to any of the numerous succession 
creditors of Railey’s succession. This money be- 
longed to the succession, and witha very small part of 
it, sheor her husband, who still claimed to beexecutor, 
could have defrayed the expenses of a suit to bring 
the ‘* Raleigh’’ Plantation back into the succession 
assets. It is difficult, under this summary of facts, 
tosee any good reason for denying to Wyly the bene- 
fit of the prescription of 10 years under which the Civil 
Code wisely protects purchasers in good faith who 
have been holding and possessing, as owner, more 
than ten years under a title translative of property. 
If a further reason for confirming Wyly’s legal 
title was necessary, it can be found in the principle 
of law, abundantly supported by numerous decisions 
of the Supreme Court of Louisiana, that a purchaser 
at a judicial sale, is protected by the order or decree 
of the court, and he need not look beyond the decree 
and the jurisdiction of the court ordering the sale: 
the truth of the record concerning matters within its 
jurisdiction cannot be disputed in an action like 
this. 14 La., 146; 7 Rob., 66; 10 Rob., 396; 14 
La., Ann. 154; 22 La., Ann. 175; 25 La., Ann. 55; 

28 La., Ann. 755. 

Under the view I have taken of the defensive 
pleadings and proof, I have thought it unnecessary 
to discuss only in a general way the relations of the 
several other defendants aside from Wryly, to the 
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complainant’s demand ; but the opinion and decree 
: of the court will protect all of them against the de- 
7 mands of complainant. 


Decree for Defendants. 


CLERK’sS OFFICE, UNITED STATES Circuir Courr, 
5TH Crrcvuit, WESTERN Dist. oF LOUISIANA. 
I hereby certify the foregoing to be a true and 
correct copy of the original on file in this office. 
Witness my hand and the seal of our said Court, 
at the City of Monroe, La., this the 8th day of De- 
cember, A. D. 1887. 
J. B. BEATTIE, 
Dy CUk. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


Mary E. R. Boyp, fone 
James B. Boyn, Appellant 
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WILLIAM G. WYLY, and others. 


Appeal from U. &. Circuit Court, W. D. Louisiana. 


BRIEF FOR APPELLANT. 


BILL. | 


The bill (pp. 6-7) is brought on behalf of Mrs. 
Mary E. R. Boyd, wife of Frederick W. Boyd, by 
her next friend and son James R. Boyd, all of Wau- 
Kesha, Wisconsin, against William G. Wyly and 
Charles R. Egelly, of the Parish of East Carroll, 
Louisiana, and Frederick W. Boyd, of Waukesha, 
Wisconsin, as dative testamentary executor of the 
last will of James Railey, late of Adams county, 
Mississippi, deceased, and avers, in substance : 

That, on the 1st of February, A. D. 1860, James 
Railey. the father of complainant, made his last will, 
(pp. 16, 17,) and died in the summer of that year, 
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leaving large estates in Mississippi, Arkansas and 
Louisiana, which were disposed of by the will, and 
that, by the terms of the will, the testator bequeathed 
to complainant a certain plantation of great value, in 
the then Parish of Carroll, Louisiana, known as the 
Raleigh Plantation, which the bill describes ; that 
James G. Carson was named in the will as executor ; 
that the will was duly probated in the proper court 
of the Parish of Carroll, and that Carson qualified, 


-according to law, as executor, and took upon him- 


self the burthen of the execution of the will; that 
an inventory and appraisement of the property of 
the succession, in the Parish of Carroll, were made, 
by competent and honest appraisers, on the 12th of 
December, 1860, and that the lands of said Raleigh 
Plantation were valued by them at one hundred and 
nineteen thousand three hundred and ninety-three 
dollars. 

That, thereafter, Carson, executor as aforesaid, 
died, and Frederick W. Boyd, the husband of com- 
plainant, was, by the proper authority, appointed 
dative testamentary executor of said will, gave 
bond and qualified according to law, and received 
letters of executorship in due form ; and that on the 
16th of July, 1866, the said Raleigh Plantation was 
again inventoried and appraised, by honest and 
competent appraisers, as containing 1939 acres, more 
or less, of the value of fifty-five dollars per acre, 
equivalent, for the whole plantation, to ninety-five 
thousand six hundred and forty-five dollars. 

That in the month of July, 1868, the defendants, 
William G. Wyly and Charles R. Egelly, combining 
and confederating with Edward Sparrow and J. 
West Montgomery, attorneys at law, practicing in 
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partnership under the firm name of Sparrow & 
Montgomery, and with divers other persons, con- 
triving to wrong, injure and defraud complainant, 
and to transfer to said Wyly, under the forms of 
law, the apparent title to said Raleigh Plantation, 
covertly taking advantage of a temporary absence 
of Frederick W. Boyd, the dative executor, insti- 
tuted on the 16th of July, 1868, proceedings in the 
Parish Court of Carroll parish, to. destitute him 
from office, and to procure the appointment of 
Egelly as administrator of the’succession ; that the 
said Boyd was not madea party to the proceedings 
to destitute him, either personally, or by the ap- 
pointment of a curator ad hoc to represent him, and 
had no notice whatever of the proceedings, nor of 
the subsequent proceedings resulting in the sale of 
Raleigh Plantation to Wyly, until the same had 
been consummated. | 

That on the same day on which the proceedings 
to destitute Boyd of the execatorship were instituted, 
without any service, or pretense of service of cita- 
tion or notice, without any appearance on his be- 
half, or any joinder of issue, upon a mere ex parte 
affidavit of J. West Montgomery, one of the lawyers 
who had instituted the proceedings, judgment was 
rendered removing the said executor from office ; 
and that, thereafter, on the 16th of September, 
1868, Egelly was appointed administrator of the 
succession, and gave bond as such, with his attor- 
ney, the said J. West Montgomery, as his surety. 

Complainant says, that she is advised that the 
said proceedings for the destitution of said executor, 
and the appointment of said Egelly as administrator, 
are absolutely null and void,.and, that by virtue 
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thereof, the said Egelly became only administrator 
de son tort of the said succession, and is responsible 
to complainant for the wrong and injury sustained 
by complainant by reason of his acts as such as in 
the bill set forth. 

That on the same day that the proceedings for the 
destitution of the executor were instituted and ended, 
to wit, on the 16th of July, 1868, an order was ob- 
tained for a new inventory and appraisement of the 
property of the succession, and that such inventory 

‘and appraisement were made on the 4th of Septem- 
ber, 1868, and that the said confederates, in pursu- 
ance of their said fraudulent scheme, corruptly pro- 
cured a false and base appraisement of the Raleigh 
Plantation to be made, by ignorant and incompetent 
appraisers, who either knew nothing of the real value 
of the property, or acted corruptly and dishonestly 
in undervaluing it, and that one of the appraisers, 
Michael Gingery, was so ignorant and illiterate as to 
be unable to sign his name, and that what purports 
to be his signature to the appraisement is a forgery; 
that the lands of the Raleigh Plantation, which were 
correctly and fairly appraised by competent judges 
in 1866—two years previots—as worth fifty-five dol- 
lars an acre, were appraised by the said Gingery 
and his associate as worth one dollar and a half an 
acre, and that the plantation which had been cor- 
rectly appraised in 1866, as worth ninety-five thous- 
and siz hundred and forty-five dollars, was corruptly 
and fraudulently appraised, in 1868, as worth only 
twenty-five hundred and thirty-three dollars and 
three cents. 
The bill further avers that, for the ostensible reason 
that it was necessary in order to the payment of alleged 
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debts of said succession, to the large amount of forty- 
six thousand dollars, one of said alleged debts being 
six thousand dollars to Sparrow & Montgomery, as 
attorneys of the estate, an order was obtained from 
the Parish Court for the sale of Raleigh Plantation 
for cash, and that after a single advertisement in an 
obscure paper, the said plantation was, covertly and 
without the knowledge of complainant or of her said 
husband, on the 20th of October, 1868, fraudulently 
adjudicated to Wyly, for the price of one dollar and 
a half per acre, or for the total sum for the entire 
plantation of twenty-five hundred and thirty-three 
dollars and five cents. 

The bill avers that the vileness of the price for 
which said plantation was adjudicated to Wyly, isa 
flagrant badge of the unreal and fraudulent charac- 
ter of the transaction, and that Wyly, who is a man 
of education and intelligence, and a lawyer by pro- 
fession, was fully cognizant of the true character of 
the transaction, was a purchaser in bad faith, and 
is to be held in equity to have acquired the legal 
title to the said Raleigh Plantation, in trust for com- 
plainant, and as responsible to her, from the date of 
his said purchase for the rents and revenues thereof. 

The bill avers that all of the money for which this 
fine plantation was sold to Wyly, except one hun- 
dred and eighty-one dollars and eighty cents for- 
commissions and court costs, was paid to Sparrow 
& Montgomery on account of a debt claimed to be 
due them as lawyers of the estate. - 


The bill then states that shortly after the adjudi- 
cation of the plantation to Wyly, he sued out in the 
proper court a process known to the law of Louisi- 
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ana as a monition, alleging that he was ‘‘an innocent . 


third party’’ who had purchased the plantation in 
good faith, and praying for a judgment of homolo- 
gation of title, which was accordingly entered, and 
which he pretends has cured all vices and defects in 
his title; whereas the bill charges that under the 
laws of Louisiana, process of monition and judg- 
ment of homologation of title thereunder, extend 
only to the cure of defects of form, and not. to the 
validation and ratification of acts of fraud and spoli- 


ation, such as characterize the pretended purchase 


as aforesaid of Raleigh Plantation by Wyly. 

The bill avers that, at all times since Wyly has 
been in possession of the plantation, it has produced 
and still produces large fruits and revenues for which 
he is accountable to complainant ; that under the 
apparent legal title so as aforesaid, acquired by him, 
he withholds from complainant possession of the 
Raleigh Plantation, and the fruits and revenues 
thereof, and will continue so to do until compelled 
by decree of court to make restitution. 

Frederick W. Boyd, as dative testamentary execu- 
tor of the will of James Railey, was made party to 
the cause by amendment to the original bill, and by 
the same amendment complainant avers, that her 
brother, H. Otey Railey, mentioned in the will, has 
disclaimed and disclaims in her favor any and all 
claim to the property described in the bill, and sought 
to be recovered by complainant in this suit, and the 
rents and revenues thereof, and that by reason of 
such disclaimer, it is not necessary that he should 
be made a party. to the bill. 

The prayer of the bill is that the defendants may 
answer the premises, but not under oath, the benefit 
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of which is expressly waived, and that the court will 
decree that the document dated the 1st of February, 
1860, purporting to be the last will of complainant’s 
father, James Railey, late of Adams county, Missis- 
sippi, deceased, and duly probated as such in the 
proper court of the parish of Carroll, is a valid will, 
and that the bequest of the said Raleigh Plantation 
to complainant is a valid bequest, and constitutes a 
valid and subsisting title in complainant, under 
which she is entitled to be put into possession of said 
plantation as owner thereof ; and that the pretended 
sale thereof by the said Egelly to the said Wyly, on 
the 20th October, 1868, was collusive and fraudulent, 
and null and void, and that the said Wyly was in 
bad faith in pretending to purchase said plantation; 
that he be decreed to deliver possession thereof to 
complainant and to account to her for the fruits and 
revenues thereof from the 20th of October, 1868. 


Defensive Pleadings. 


The first defensive pleading put in on behalf of the 
defendants Wyly and Egelly, is a document denom- 
inating itself upon its face ‘‘ Pleas and Exceptions ”’ 
to the bill, (pp. 9-15,) embodying no less than eight 


or nine separate and distinct pleas, every one of 


which is to the whole bill, and all of which are ac- 
companied by a partial answer to the bill professing 
to be filed in conformity to Equity Rule 32. 

This congeries of pleas, was, after argument, al- 
lowed to stand, (p. 26,) and, after further argument, 
complainant was allowed to file a replication to them, 
(p. 26,) and thereafter testimony was taken upon the 
issues so joined. 
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Subsequently, by advice of counsel, a full answer 
to the bill was put in by Wyly (pp. 30-37). This 
answer, of course, overrules the pleas which had been 
previously put in by Wyly, which are thereby aban- 
doned, and it will therefore not be necessary to refer 
to the matters set up in those pleas except to the ex- 
tent to which they have been reiterated and adopted 
in the answer. 

Divers matters, in abatemeut, in bar, and to the 
merits, are set forth in the answer, the substance of 
which, we will endeavor to state here succinctly, 
rather in the sequence of orderly pleading than in 
that in which they appear in the answer itself. 

The matters in abatement and in bar, irrespective 
of the merits, are: 

1. That complainant, by reason of her coverture 
disclosed in the bill, is incompetent to bring this 
suit without her husband being joined with her as a 
party complainant. 

2. That it appears by the bill that complainant’s 
husband, F W. Boyd, was at one time dative testa- 
mentary executor of the will of James Railey, and 
that it is claimed in the bill that the proceedings re- 
ferred to therein, whereby it was sought to destitute 
said Boyd of the executorship, are void, and that, 
therefore, upon the showing of the bill, the correct- 
ness of which, however, is not admitted, the said 
Boyd appears to be a necessary party ag dative ex- 
ecutor, as aforesaid, and that the bill is defective, by 
reason of his not having been made party in said 
capacity. 

3. That it appears from the bill, and from the 
will, that Belle Railey, Cornelia Railey, H. O. Railey 
and C. Randolph Railey are either heirs, or particular 
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and special legatees of the testator, and that the bill 
is defective, by reason of their not having been made 
parties thereto. 

4. That complainant has never accepted the suc- 
cession, without benefit of inventory, nor given any 
-bond to secure legatees or creditors, nor has there 
been any order or judgment of any probate court 
recognizing her as an heir or legatee, or putting her 
in possession of the Raleigh Plantation, nor has she 
ever had seizin thereof. 

5. Thatsaid succession, and all controversies there- 
in, are still open, pending and unsettled in the Pro- 
bate Court of East Carroll, which has exclusive 
jurisdiction over said succession, and all matters and 
controversies therein ; and that the orders and de- 
crees of said court, referred to in the bill, are res 
adjudicate against eS and bar the relief 
sought by the bill. 

6. That the complainant has never made any ten- 
der to defendant of the price paid by him for the 
property sought to be recovered. 

7. That the action is barred by the prescription of 
ten years. The prescription of five years, under Art. 
3,542 of the Civil Code, is also pleaded. 

8. That the complainant is precluded from claim- 
ing the relief sought by tlie bill by reason of the 
alleged fact that, at the time of the purchase of 
Raleigh Plantation by Wyly, the succession of James 
Railey was insolvent. 

9. That the complainant is precluded from claim- 
ing the relief sought by the bill by effect of the judg- 
ment of homologation of title in the munition suit 


10 


10. That the bill is without equity on the face 
of it. 


On the Merits. 


The answer admits the execution, purport and 
probate of the will, and the death of the testator as 
set forth in the bill; and a copy of the will is an- 
nexed to and made part of the answer. 

It is admitted that at the time of his death, the 


testator was owner of the Raleigh Plantation re- 


ferred to in the bill; that James R. Carson, named 
as executor in the will, accepted the trust and quali- 
fied as executor, but it is averred that, before hav- 
ing dealt in any: material way with the succession, 
he died, and that thereafter, about the month of 
July, 1866, Frederick W. Boyd was appointed and 
qualified as dative executor, as stated in the bill. 

The answer then alleges, upon information, that 
Boyd was unfaithful to the trust, that he took pos- 
session of the property of the succession and used 
it for his own benefit, that he made no attempt to 
pay any of the debts of the succession, neglected to 
render any account, involved the affairs of the suc- 
cession in confusion, and finally escaped from his 
office and the control of the Probate Court, by per- 
manently abandoning the State; that he had so 
abandoned his trust long prior to July, 1868, and 
that the succession was thus left vacant ;-when the 
Probate Court ‘‘having full jurisdiction, with fall 
and competent authority in the premises,’’ adjudged 
said succession to be unrepresented, and appointed 
Egelly administrator, who qualified and proceeded 
to administer upon the succession ; that Boyd has 
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never rendered any account of his executorship, 
and that defendant is informed that upon a just 
account he would be found largely indebted to the 
succession ; that, though well informed of the action 
of the Court in destituting him of the executorship, 
he has never attempted to have said action annulled 
or avoided by appeal or otherwise, but the same 
stands as the judgment of the Probate Court unre- 
versed and in full force. : 

Further answering, the defendant says that ‘the 
statement in the bill that, at the time specified in the 
bill, or at any other time, he combined or conspired 
with Egelly, or with Sparrow or Montgomery or 
with any other person to defraud the complainant, 
under the forms of law or otherwise, or to transfer 
the apparent title of the Raleigh Plantation to him- 
self, is in all things absolutely and unqualifiedly 
false, and that it is false that he had any part in or 
Knowledge of the proceedings which led to the des- 
titution of Boyd and the appointment of Egelly ; 
that prior to the date of the advertisement of the 
property for sale by order of the Probate Court, 
under which order the sale of 20th October, 1868, 
was made, he was a total stranger to all the proced- 
ings in that court: that prior to the purchase of the 
property he had never seen the record, and had no 
knowledge of the order of sale beyond that derived 
from the newspaper advertisement. 

That it is true that, on or about the 20th of Octo- 
ber, 1868, he purchased the plantation, but he avers 
that he did so in good faith, at a public sale, duly 
advertised ; that he was a bidder at the sale in com- 
petition with others, and the property was adjudi- 
cated to him as the highest bidder ; that he paid the 
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full sum bid to the succession, and that it was ad- 
ministered upon and distributed in the Probate 
Court, in which proceedings he was in no manner in- 
terested, and that his only means of information on 
the subject is the record of the Court. 

That so much of: the bill as avers ‘‘that the vile- 
ness of the price for which said plantation was ad- 
judicated is a flagrant badge of the unreal and 
fraudulent character of the transaction ’’ is scandal- 
ous, bad pleading, and false and untrue. That the 
sale was a fair public sale, open to competition by 
all persons, and that the price paid was fully equal 
to the price for which like lands were at that time 
selling in that locality, as complainant well knows ; 
and that it is not true, but unqualifiedly false, that 
he purchased in bad faith and in fraud, or by or 
through any fraudulent combination or conspiracy 
with any person whomsoever. 

That it is true, as stated in the bill, that a short 
time after he had purchased the property, and after 
he had become acquainted with the record of the 
proceedings in said succession, and after he was in- 
formed of the character thereof by inspection, he did 
sue out in the proper court proceedings of monition, 
in which there was judgment entered homologating 
his title and declaring the same good and valid, 
which judgment was never appealed from, but is in 
full force, and that he claims all the results which 
by law should and do flow from said judgment 
under the law of Louisiana. 

And further, he says again, that the averment in 
the bill that he was a purchaser in bad faith is false, 
and that it is not true that he is to be held, eitherin 
law or equity, to have acquired the property in trust 
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for complainant or any other person, nor is he re- 
sponsible to her or to any person for the rents and 
revenues thereof, and ‘‘ that any such pretense isa a 
sham and a fraud.”’ 

The cause, being duly at issue and much testi- 
monial and documentary evidence having been ad- 
duced on both sides, came on to be heard upon the 
pleadings and evidence, and the court being of 
opinion to dismiss the bill, it was accordingly so de- 
creed on the 9th October, 1883. (p. 557.) 


. Assignment of Error. 


The decree dismissing the bill is erroneous in this, 
that the relief prayed for in the bill should have 
been granted. 


Argument. 


Before proceeding to discuss the question whether, 
upon the merits, the claim of complainant to be re- 
lieved from the consequences of the acts of fraud and 
spoliation specified in the bill, is, as charged in the 
answer, a fraudulent and sham pretense on her part, 
or, is a demand warranted and sustained by the facts 
as they appear in evidence, and the law as adminis- 
tered in courts of equity, we will endeavor to clear 
the approach to the consideration of the merits of the 
cause from the chevauz de frise of technical obstruc- 
tions interposed to prevent the merits of the cause 
being reached by the court at all. 

1. The first objection of this character is, that by 
reason of the coverture of complainant, disclosed in 
the bill, it appears that the bill is defective because 
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of her husband’s not having been joined with her as 
a party complainant therein. 

The bill relates to the separate property of the 
wife, and is framed in conformity to the require- 
ments of the rules of equity procedure in such case, 
being filed in her name by her next friend. 


‘* In general,’’ says Daniel, Ch. Pl. a = —— 
relates to the separate pro roperty of the e,it is necessary e 
suit should be filed in her name by her next friend ; otherwise the 
defendant may demur.”’ 

‘‘ The result of the cases seems to be that snabianes the interests of 
a married woman are brought before the court, they will be attended 
to, whoever the person applying to the court may be.” Jd. ib. 91, 
n. 3. 

‘Courts of equity stand in loco parentis to fémes covert.”’ Jd. 
#b., 92. : 


The relation of the husband, in this case, to the 
separate property of the wife sought to be recovered 
in this suit, is such that he has properly been made 
a party defendant to the bill. 

2. It is objected, in the answer, that, from the 
averments of the bill, that Frederick W. Boyd had 
been duly appointed and qualified as dative executor 
of the will of James Railey, and that certain pro- 
ceedings of the court of probate, whereby he was 
destituted of the executorship, were null and void, 
the bill appeared to be defective by reason of his not 
having been made party thereto, as dative testamen- 
tary executor as aforesaid. 

By an amendment to the bill filed since the answer 
was put in, this objection has been obviated. 

3. It is further objected by the answer that it 
appears from the bill and from the will of James 
Railey that Belle Railey, H. O. Railey, Cornelia 
Railey and C. Randolph Railey, are either heirs, or 
particular and special legatees of the testator, and 
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‘that the bill is defective, by reason of their not being 
made parties thereto. 

H. O. Railey is mentioned in the will in such con- 
nection with the property sought to be recovered by 
complainant that, upon the face of the will, and of 
the bill as originally framed, he might perhaps have 
been held to be a necessary party to the suit. Since 
the answer was put in the complainant has amended 
her bill, so as to avoid objection on this score, by 
setting forth and averring the fact that the said H. 
O. Railey has disclaimed, and disclaims in favor of 
complainant, any and all rights under the will, or 
otherwise, to the property sought to be recovered in 
this suit ; and he has filed such disclaimer of record 
in the cause. 

As to the other persons named in the objection, it 
is not necessary that they should be made parties 
either as heirs or legatees. 

The 50th Equity Rule of the Supreme Court ex- 
pressly declares, that in suits to execute the trusts of 
a will, it shall not be necessary to make the héir-at- 
law a party. | 

A particular legatee may suea party in possession 
of specific property comprised in the Jegacy, and 
claiming title thereto under probate sale to pay debts; 
without making other legatees under the will parties 
to the suit. as 

Pysche vs. Paradol, 6 L. 366, was a suit, by a par- 
ticular legatee to recover specific property, brought 
against the party in possession, claiming to derive 
title from a probate sale, made at the instance of the 
testamentary executor, ostensibly to pay debts of 
the succession. | 
The plaintiff was not only particular legatee of 
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the specific property sued for, but was, conjointly 
with another particular legatee, a general residuary 
legatee under the will. | 

Nothing was sought to be recovered in the suit, 

however, except the property comprised in the par- 
ticular legacy, with its increase and fruits, and 
neither the other particular legatees of the will, nor 
the co-residuary legatee, nor any representative of 
the executor, who was dead, nor of the succession of 
the testatrix, was made party to the suit, which was 
brought directly against the party in possession, who 
called in warranty his vendor, whose vendor was 
purchaser at the probate sale, but who does not ap- 
pear to have been made party to the suit. 

In this form of action the plaintiff had judgment 
in the District Court against. the party holding 
under the purchase at probate sale, for the specific 
property claimed, with its increase and earnings, 
and this judgment was affirmed on appeal by the 
Supreme Court. 

The case just referred to was in a Louisiana State 
Court, but the authorities are equally conclusive as 
to the course of courts of equity in like cases. | 

Where a legacy is given to fwo jointly, one cannot 
sue for it alone, though where there are several 
legacies each may sue for his own. 

1 Dan. Ch. Pl. and Pr. 201, 211. 


A legatee may sue alone for his own legacy. 
Id. 16. 238. 


While the right of a mere pecuniary legatee, or of 
residuary legatee to pursue property of the estate, 
unlawfully aliened, into the hands of the tranferee 
was at one time questioned, the right of a particular 
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legatee to pursue specific property so aliened, has 
never, at any time, been controverted in the Courts 
of Chancery. 

In McLeod vs. Drummond, 14 Vesey, 353, there 
were four executors named in the will, two of whom 
qualified and acted, and, while so doing, aliened 
property of the estate, and, thereafter, became 
bankrupt ; thereupon, the two other executors, hav- 
ing qualified, brought their bill against the trans- 
ferees of the bankrupt executors, to recover the 
property, which had been transferred to them. 


The master of the rolls, Sir Wa. Grant, said : 


<# #® The case of Hil va. Simpson, 7 Vesey, 152, is, probably, the 
first in which a mere Beni hey to 


When the same case came before the Lord Chan- 
cellor, 17 Vesey, 167, Lorp ELDON said : 


the first time he was of opinion that a pecuniary legates hada - 

right in equity to follow the assets. Hard Sicke bart frequently 

con:idered it as doubtful whether, even in the ex —— 
concur 


The jurisprudence on this subject, as now settled, 
is succinctly stated in 1 Story Eq. Jurisp., § 424: 


“It seems at one time to have been thought that no persoa but a 
creditor. of « specific legatec of the property, could question the validity 
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of the disposition made of the assets by an executor, however fraudw- 
lent it might be. * * * It is now well understood that pecuniary 
and residuary legatees may question the validity of such disposition.”” 


From the foregoing authorities it is clear : 


a. That the right of a legatee of specific property 
to claim such property from a transferee in posses- 
sion of the property under a fraudulent and collusive 
sale by the executor, and to have such sale avoided, 
by bill in equity, has at all times been recognized 
without controversy in courts of chancery. 

6. That the legatee of such specific property may 
sue alone for it. 

c. And that neither the heirs at law nor other 
legatees are necessary parties to such suit. 

4. It is further objected, in the answer : 
That the complainant has never accepted the suc- 
cession of James Railey, without benefit of inven- 
tory : ( 
That she has never given any bond to secure lega- 
tees or creditors ; 
That there has been no judgment of any court of 
probate recognizing her as heir or legatee, or putting 
her in possession of Raleigh Plantation, and that 
she has never had seizin thereof. 
The complainant is not claiming as heir at law, or 
as universal legatee or testamentary heir of James 
Railey, to be recognized as such and put into posses- 
sion of his general estate or succession. | 
3 All the provisions of the Civil Code of Louisiana ! 
ai relative to recognition and putting into possession by 
the Probate Court relate to heirs, instituted or at law, 
and not to particular legatees, claiming, not the 
general estate, but the specific property bequeathed 
to them. C. C. 1055, 6, 7, 8. 
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Even if complainant were claiming the general es- 
tate as heir, no previous acceptance of the succession, 
with or without benefit of inventory, would be neces- 
sary before bringing suit to recover the property of 
the succession. 

In GO Donnell vs. Lobdell, 2 L. 301, the Supreme 
Court of Louisiana said: ‘‘ By the Roman law, and 
that of Spain, the acceptance on the part of the heir 
was necessary to vest in him a right to interfere with 
the succession.”” Our old code recognized this prin- 
ciple, and declared ‘‘that until the acceptance or 
renunciation, the inheritance is considered a ficti- 
cious being, representing in every respect the de- 
ceased, who was the owner of the estate. C. Code, 
162, Art. 74.’ 

The legislation in the Louisiana Code has made a 
material change in this part of our law. The juris- 
consults charged with the preparation of this work, 
in their report to the General Assembly, expressly 
state that they thought it wise ‘‘to adopt the rule 
which vests the right of the heir from the moment 
of the death of the deceased.’’ See report of pro- 
posed amendments, page 114. 

This was the doctrine of the ancient law of France, 
expressed by the well known phrase: La Mort saisit 
levif. * * * The result of the whole legislation 
on this subject we take to be, that the heir may in- 
stitute suits before he accepts or rejects. It is true, 
if he be of the age of majority, and do so without 
qualification, this in itself will be an acceptance.”’ 

He who assumes the quality of heir in a judicial 
proceeding accepts the succession simply. Le Cesne 
vs. Collin, 2 N. S., 457. 
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In Heirs of Le Page vs. N. O. Gas Co., 7 R., 183, 
the Supreme Court of Louisiana held, that one suing 
as heir for property of a succession, cannot be re- 
quired, in order to authorize him to sue, to show 
that he has been recognized as heir, and put in pos- 
session of the estate by a decree of the Probate 
Court of the place where the succession is adminis- 
tered. All that can be required of him is to furnish 
satisfactory evidence of his right to inherit. The 
recognition of the heir by the Probate Court is only 
necessary when he seeks to compel a curator, execu- 
tor or administrator to account. C. P. 1,000, 1,001, 
1,002, 1,003. . 

Against a spoliator or unlawful possessor of suc- 
cession property, a joint heir or proprietor may 
maintain a petitory action for the entire property 
without joining with him in the action his co-heirs 
or co-proprietors. 

Dufour vs. Camfranc, 11 M., 713 ; 
Pearson vs. Grice, 6 A., 235; 
Compton vs. Matthews, 3 L 134. 


There is nothing in the objection that complainant 
has never given bond to secure creditors and legatees. 
The provisions of the Civil Code under which bond 
may be required, in certain cases, to secure legatees 
and creditors, have reference only to heirs or uni- 
versal legatees. There is no law requiring a particu- 
lar legatee, in any case to give security for the pay- 
ment of other legatees or of creditors. 

Bond to secure the payment of legacies may, in 
the cases specified in the Code, be required of an 
heir, by an executor or administrator. Bond to se- 
cure the payment of creditors may also be required 


of an heir, in the cases specified in the Code. But 
the creditors must make the claim themselves. An 
executor or administrator can not require such bond 
in their name. He can only require a sufficient sum 
to pay the movable or particular legacies before he 
delivers up the estate to the universal heir or lega- 
tee. 

C. C. 1012, 1671 (1664). 

Succession of Fisk, 3 A. 707. 

Succession of Boutte, 30 A. 128. 


None of the provisions of the Civil Code relative 
to the recognition of heirs and to the putting of them 
into possession of successions by courts of probate, 
have any reference or relevancy to the claim of a 
particular legatee to the specific property bequeathed 
to him. Norcan the distinction of acceptance, with 
or without inventory have any application to sucha 
claim. Nor is it necessary that the particular lega- 
tee should have had possession or seisin of the speci- 
fic property bequeathed to him, and been disposses- 
sed of it, in order to enable him to maintain an action 
to recover it from an unlawful possessor or spoliator, 
claiming title to it under a collusive and fraudulent 
sale by an executor or administrator. Art. 1630 C. 
C. declares that — 
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testamentary executor has not the seisin, or if his functions have ex- 
pired, the legatees must apply to the heirs.’’ 


That article, of course, can have application only 
where the possession or seisin of the property sought 
to be recovered is in the executor or heirs at the 
time the demand is made; and, obviously, can have 
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no relevancy to a case where the property is not and 
never has been in the possession of the heirs, but is 
in the actual “possession of a third party claiming 
title under a fraudulent and collusive sale by an ad- 
ministrator. -In such case the property can be 
recovered only in a petitory action which must be 
brought against the party in actual possession, and 
in a court of ordinary jurisdiction, as was done in 
Psyche vs. Paradol, 6 La. 366; C. P. 43. In that 
case the suit was against the unlawful possessor 
alone, who claimed title under a probate sale made 
at the instance of an executor, ostensibly to pay 
debts, and neither any representative of the executor, 
who was dead, or of the succession of the testator, 
was made party to the suit. 

An action by which real property is claimed, or a 
petitory action, must, under the State practice, in 
all cases be brought against the person who is in 
actual possession. C. P. Art. 43. 

Such action must be brought before a court of or- 
dinary jurisdiction. Probate Courts have no juris- 
diction of suits against third persons to recover suc- 
cession property, which has come into their hands. 
All claims to real property belong to courts of ordin- 
ary jurisdiction. , 

O’ Donoghue vs. Knoz, 11 L., 388 ; 
Donaldson vs. Dorsey, 4 N. S., 509; 
Casanova vs. Acosta, 1 L., 183. 


In Casanova vs. Acosta, the court said : 


‘‘ This action is brought to annul and set aside the proceedings had, 
in the Court of Probates, in relation to the su on of plaintiff's 
father. They allege that their mother, who was their tutrix, made a 
false and fraudulent inventory of the property ; that a house and lot 
was inserted on it as community property, when, in truth, it be- 
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husband ; and that the other property was appraised 


its real value. : 
Since the opening of the succession, three slaves, making part 
thereof, have ngrteg by fi ageae—nketen . By the petition 


ne ee oe and the pisintiffs and that the sale 
to and declared 


: 


And to the same effect see Lessassier vs. Lessas- 

sier, 15 L., 55. 
_ We have already shown upon abundant authority, 
that the right of the legatee or devisee of specific 
property, to proceed by bill in equity against a col- 
lusive and fraudulent transferee, to have the transfer 
annulled and to recover the ‘property, has never been 
controverted or drawn in question in courts of chan- 
cery. 
5. There is embodied in the answer a further ob- 
jection to the bill, in the nature of a plea of litis pen- 
dentia—that the succession of James Railey, and all 
controversies therein, are still open, pending and un- 
settled in the Probate Court of the parish of East 
Carroll, and that said court has exclusive jurisdic- 
tion over said succession, and all matters and contro- 
versies therein; and the orders and decrees of that 
court, referred to in the bill, and therein charged to 
have been fraudulently and collusively obtained are 
—in disregard of the maxim non valet erceptio ejus- 
dem ret cujus petitur dissolutio—pleaded as res ju- 
dicata in bar to the bill to avoid them. 

We have already referred to authorities which 
show that neither of these objections is tenable. It 
has already been shown, that where it is alleged that, 
through the instrumentality of collusive and fraud- 
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ulent proceedings in the Probate Court, property of 
the succession has passed into the possession of third 
persons, relief is to be sought against such persons, 
not in the Probate Court, where the proceedings 
were had, but in courts of ordinary jurisdiction. 

Furthermore, pleas of lis pendens and res judicata, 
are admissible only between those who were parties 
to the prior litigation. The complainant was no party 
to the proceedings sought to be set up in abatement, 
and in bar to: her bill. Nor was the defendant, 
Wyly. On the contrary, he specially avers that, up 
to the day of the purchase by him of the Raleigh 
Plantation, ‘‘ he was, in all things, @ total stranger ’”’ 
to the proceedings in the Probate Court. Certainly 
he does not appear upon the face of the record, to 
have had any connection with those proceedings ; 
and, if he had any, it must have been covert, collu- 
sive and fraudulent, as charged in the bill, and not 
of a character to enable him to invoke the probate 
record to sustain a plea lis pendens or res judicata 
in his behalf. 


In Trichel vs. Bordelon, 9 R., 191, the court said : 


‘* Arts. 604 to 613, C. P., authorizing actions to annul a judgment, 
confine them to the parties to a judgment, and restrict them to the 
court before which they had previously been litigating ; but where a 
cr‘ditor seeks to annul such a judgment, it must be brought before a 
court of ordinary jurisdiction. It is a revocatory action, of which 
courts of probate are without jurisdiction.”’ 


Choppin vs..Forstall, 28 A 303, was an action by 
heirs to recover specific property from parties in pos- 
session and claiming title under probate sales, charged 
by plaintiff to have been collusive and fraudulent. 

The plaintiffs alleged that, for a certain pur- 
pose stated, the firm of E. J. Forstall & Co., caused 


vidal po 
ati 


morttary proceedings to be had in the succession of 
- Choppin, which were collusive and fraudulent, and 
obtained a decree for the sale of two certain planta- 
tions; and that, under such decree, a simulated 
and fraudulent sale of property was made by the 
| sheriff to E J Forstall & Co.; and that under said 
: sale the defendants, after the death of E. J. Forstall, 
took possession of one of said plantations, and, by a 
fraudulent and simulated notarial act, transferred it 
-to the succession of said E. J. Forstall; and they 
prayed that the sheriff's sale to E. J. Forstall & Co., 
and the notarial transfer to the succession of E. J. 
Forstall, of one of the plantations, be annulled, as 
simulated and fraudulent, and that they be decreed 
the owners of said property, and that they recover 
of defendants a specified sum as revenues of the plan- 
; tation. 

The suit was brought in the District Court, and, 
among other exceptions interposed by the defendants, 
was one to the effect that the District Court was ‘‘in- 
competent, ratione materia, to pass upon and decide 
the issues presented in the petition, because it seeks 
the avoidance of acts performed under the decrees of 
another tribunal. 

The District Court sustained the exception, and 
dismissed the case for want of jurisdiction. The- 
plaintiffs appealed, and the Supreme Conrt said: 


gee ME 
‘ae. 


** We think the court erred. The action is one to prong ne orl 
and the value being sufficient, the District Court has juris 

under the constitution and lawe now in force. In determining the 
validity of the sales in question, that tribunal has power to 
whether or not the alleged ings in the Probate Court are ‘ 
and sustain or annul the sales complained of, without formally annull- 
ing or sustaining the said judicial proceedings. All that the plaintiffs 
ask in thia respect is the annulment of the sales, and to have this 
done it is not necessary, as contend:rd by defendants, to obtain a 
judgment annulling the judicial proceedihgs, and decrees resulting in 
the = the property.”’ 
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In Psyche vs. Paradol, 6 La. 366, before referred 
to, which was a suit by a particular legatee to re- 
cover specific property comprehended in the bequest, 
from a third person, who was in possession of the 
property and asserted title to it, under a probate 
sale made by order of court at the instance of the 
executor, it was contended on behalf of the defend- 
ant that the plaintiff could not maintain her action 
of revendication ; because, prior to the institution of 
the suit, a final judgment was rendered by the 
Probate Court, contradictorily with her, she being 
duly represented by a eurator ad hoc, by which 
judgment the account of the executor of the admin- 
istration of the estate of the testator was approved 
and homologated by the court, and that it was there- 
in stated that the property now sought to be recov- 
ered had been sold by order of Court, and that the 
proceeds of the sale were set forth in the account, 
which showed a balance due the present plaintiff, 
which, by the judgment, was ordered to be paid to 
her with interest; that no appeal had ever been 
taken from this judgment and that it had acquired 
the force of res adjudicata, and that, if plaintiff 
ever had any ownership in the property, she had 
been divested of it by virtue of said judgment. 


The Court said :: 


‘* The plaintiff sues to recover a negro woman and her increase, be- 
qucathed to her by the will of M. E.de la Hogue, as a specific legacy. 
# ad The slave was sold by the executor, and after sundry 
the present defendant, who sets 

up title under the sale. . 

**It is clear that the proceedings of the executor in relation to the 
slave in question, were wholly irregular and void. But the defend- 
ant pleads that, afterwards, *  * _ the legal representative of 
the executor, then deceased, had rendered an account of his adminis- 
tration in the Court of Probates, contradictorily with plaintiff, which 


was finally homologated by this Court by a judgment, which forms ba 
bar to this action, and has the force of the thing adjudged. 

It is contended, on the contrary, that the plaintiff was not a wailie ea 
this proceeding ; ; that no curator ad hoe could be appointed to repre- 
— her, but a tutor alone, regularly appointed, could represent 


‘It is Hix: that the validity of judgments. not reversed or appealed 
from, cannot be inquired of collaterally by eéthor of the parties. 
But in this case we are of opinion that the plaintiff was not a party in 
any legal sense of the word, and that the judgment forms no evidence 


against her.’’ 


In Pratt vs. Northam, 5 Mason, 95, it was held by 
Mr. Justice Story that the courts of the United 
States, as courts of equity, possess jurisdiction to 
maintain suits in favor of legatees and distributees 
for their portions of the estate of the deceased, and 
that the settlement of an administrator’s account 
and a judgment of a State court of probates, where 
procured by fraud, are no bar to such jurisdiction. 


Story, J. ‘‘ The first objection taken is, to the jurisdiction of the 
court, as a court of equity, to entertain the suit, for tworeasons. The 
first is, that the plaintiffs have, if entitled to any, a complete remedy 
atlaw. * * * The second is, that by the law of Rhode Island the 
decree of a quictus operates as a final conclusive bar to any further 
proceedings. * * The last reason is founded on the section 
of the act respecting intestate estates, which enacts ‘that the settle- 
ment of the accounts of any executor, administrator, or by 
the court of probate, or, in case of appeal, by the supreme court of 
probate, shali be final and conclusive upon all concerned 
therein, and shall not be subject to re-examination in any way or 
manner whatsoever.’’ 

‘‘This language cannot be considered as giving any higher = 
stronger efficiency to a probable decree than a judgment possesses at 
the common law; 

** Upon general principles, fraud avoids the latter, and the same 
doctrine has been uniformly applied to all. instruments and proceed- 
ings, however solemn.’”’ 


In Michoud vs. Girod, 4 How., 503, a bill in equity 
was filed, in the Circuit Court of the United States 
for the Eastern District of Louisiana, by some of the 
heirs and legatees of Claude Francois Girod against 
a number of persons in possession of property of the 
estate, and claiming title thereto under sales thereof 
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made by order of the Probate Court, at the instance 
of the testamentary executors. The bill was to avoid 
the proceedings and judgment of the Probate Court, 
and the sales thereunder, through which the defend- 
ants claimed title, and to recover the respective 
shares of the complainants in the estate. 

The Supreme Court, being satisfied that the pro- 
ceedings and decrees of the Court of Probate com- 
plained of in the bill were the result of collusion and 
fraud, as charged, had no hesitation in setting them, 
and the sales made under them, aside, and accorded 
to the complainants the relief sought by the bill— 
p. 562. 

Again, in Gaines vs. Hennen, 24 How., 553, the 
claimant, by bill in equity, claimed as legatee, cer- 
tain property of the testator’s estate which had passed 
into the possession of the defendants, who claimed 
title thereto through mesne conveyances from sales 
thereof, made under decree of the Court of Probate 
at the instance of executors. 


At p. 505, the Court said: 


‘* Several immaterial or formal points were made in the argument t° 
defeat the claims set out in the bill. Such as that the case was not on® 
for equity jurisdiction, but was ratione materia exclusively cognizable 
before the Probate Court of New Orleans. * * Again, that the 
probate proceedings in the Second District Court of New Orleans are 
yet pending and und-termined, and on that account that the said Court 
has exclusive jurisdiction over the estate of Daniel Clark. We have 
examined these formal objections and found them unsustained by the 
cases cited in support of them.”’ 


We have already shown, that in Louisiana, relief 
will be afforded, in courts of ordinary jurisdiction 
against proceedings and judgments of Courts of Pro- 
bate, where effected by fraud and collusion, as charged 
against the proceedings complained of in the bill in 


this case. Were it otherwi<e, however, the equity 
jurisdiction of the Federal Courts would still be ade- 
quate to afford relief, in cases where it had jurisdic- 
tion of the suits by reason of the citizenship of the 
parties. The equity jurisdiction of the Courts of the 
United States is not affected, nor its remedies limited 
by State practice or legislation. It is the same in all 
the States, and is co-extensive with the jurisdiction 
of the High Court of Chancery, as it existed in Eng- 
land at the time of the adoption of the Federal 
Constitution. : 

Payne vs. Hook, 7 Wall., 425, and cases there 

cited. 
Dupuy vs. Bemiss, 2 A., 509. 


In Payne vs. Hook, the Supreme Court said : 


‘‘The jurisdiction of the Circuit Court of Miesouri, to hear thie 
cause, is denied, because in that State exclusive jurisdiction over all 
disputes concerning the accounts or duties of »dministrators until 
final settlement, is given to the local county court, which is the Court 
of Probate; and as the administration complained of rag mag RC ge 
in the county court of Calloway county, resort must be to that 
court to correct the errors and frauds in the accounts ef the adminis- 
trator. 

** The theory of the tion is this, that a Federal court of chan- 
cery, sitting in Missouri, will not enforce demands against an admin- 
istrator or executor, if the court of the State having general chancery 
powers, could not enforce similar demands. In-other words, as the 
complainant, were she a citizen of Missouri, could obtain a redress of 
her grievances only through the local Court of Probate, she has no 
po as psc 8 because she happens to be a citizen of Vir- 


gi 

‘* If this position could be maintained, an es of the jur- 
isdiction conferred on the Federal Courts by the tution and the 
laws of Congress, would be abrogated. As a citizen of one State has 
the constitutional right to sue a citizen of another State in the courts 
of the United States, instead of resorting to a State tribunal, of what 
value would that right be if the court in which the suit is instituted 
could not proceed to judgment and afford « suitable measure of re- 
dress? But this objection to the jurisdiction of the Federal tribunals 
has heretofore been presented to this court, and overruled.’’ 


6. It is further objected, in the answer that com- 
plainant is precluded from obtaining the relief sought 
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by the bill by reason of her not having tendered to 
Wyly the price claimed to have been paid by him . 
for the Raleigh Plantation. 

In Shelton vs. Tiffin, 6 How., 185, a bill in equity 
was filed by the complainant, in the Circuit Court of 
the United States fer the Eastern District of Louis- 
jana, against a purchaser at a judicial sale, to avoid 
the sale for fraud, and one of the questions involved 
was, whether, under the law of Louisiana, the pur- 
chaser was, upon the avoidance of thesale, entitled 
to be paid, or credited with, the price paid by him 
at the judicial sale? Mr. Crittenden, for the com- 
plainant, appears (p. 183), virtually, to have con- 
ceded the point, but, notwithstanding this, the Su- 
preme Court of the United States considered other- 
wise, and said : | 
* “* No deduction will be made * * for the five thousand dollars 
which Samue! Anderson may have paid to Mosely and Bouldin, under 
whose judgment he purchased the mortgage debt. He has received 
from the planta ion, while in possession of it, more than that sum. 


But if this were not the case, his frauduient act in the transfer of the 
Mississippi note, is a sufficient ground for a refusal of the credit.”’ 


In a very late decision, Gillespie vs. Twitchell, 34 
A. 299, the law of Louisiana applicable to the case 
in this aspect, is distinctly and emphatically de- 
clared by the Supreme Court of the State. In that 
case it was held, that, where plaintiffs aver that they 
were deprived of their property by fraudulent con- 
spiracy. and received no part of the proceeds, tender 
of the price paid is not requisite to enable them to 
recover the property from the fraudulent purchaser. 


The court said: 


‘* The evidence fails to show that either Mrs. Gillespie or her chil- 
dren ever received one doliar from the sale of their property, and, in 
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view of this, their alleged liability to Twitchell, so gravély urged, to 
tender restitution of the poco’ 4 paid out for the Property, not to 
them, but to one or for one he was assisting in despo them, seems 
to us out of reason. They received nothing, and they have nothing 
to restore, or offer to restore.”’ 


7. It is further objected in the answer that the 
complainant’s right of action is barred by the pre- 
scription of ten years by the law of Louisiana; and 
the prescription of five years established by Art. 
3542 of the Louisana Civil Code is also pleaded. 

The language of the answer setting up the latter 
plea is: 

‘‘ And said defendant having purchased said property at a public 
sale made by a person authorized to sell at public auction, this de- 
fendant, as against all supposed and alleged informalities connected 
with or growing out of said public sale, pleads prescription of five 


years, as enacted in Art. 3543 of the Civil Code of Louisiana, and 
other statutes of said State relating thereto.”’ 


By reference to the Art. 3542, it will be seen to 
have no relevancy to informalities connected with or 
growing out of public sales; but the next article, 
3543, does relate to such informalities, and estab- 
lishes, as to them, a prescription of five years ; and 
it was doubtless the prescription of this article which 
was intended to be pleaded. The article specified, 
3542, relates to actions to rescind or annul contracts, 
and for the reduction of excessive donations, by 
parties to contracts, and has no application to this 
case. 

In regard to Art. 3543, it is sufficient to say that a 
total defect of citation or notice to the party to be 
affected by a judgment, is not a mere informality or 
irregularity, but is of the very essence of the exist- 
ence of any valid proceeding or judgment. Such en- 
tire defect of citation or notice does not come within 
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the scope of the rule of prescription enacted by Art. 
3543; nor do defects in judicial proceedings or sales 
attributable to fraud and collusion of parties invok- 


-ing the prescription. 


Morton vs. Reynolds, 4 R, 26. 
McCluskey vs. Webb, Ib. Id., 202. 


In connection with this prescription of five years, 
the answer invokes also the prescription of ten years 
in the following words: 


‘‘ And, further answering in this behalf, said defendant saith, that 
he acquired said property in good faith, in the year 1868, by a just 
title, legal and sufficient to transfer said pruperty, and has in good 
faith held undisputed possession of the same since October, 1868, be- 
lieving himself to te the true, lawful owner thereof in full title ; 
wherefore said defendant pleads as a further defence herein, that said 
complainant’s action, even if it were sufficient in equity, is prescribed 
against by the lapse of five years since said alleged right of action 
arose, and by the lapse of ten years since said alleged and supposed 
wrongs, and purchase and possession of said property, under and by 
the provisions of the statutes of the State of Louisiana, in full force 
and effect at all times since the year 1867, and before that time.’’ 


The averment of good faith in the purchase and 
possession by Wyly, of the Raleigh plantation, is es- 


sential to the maintenance of this plea of prescrip- 
tion of ten years. | 


In McCluskey vs. Webb, 4 R. 205, the Court said : 


“‘ In order to invoke the prescription of ten years, it is not enough 


‘to show a translative title, accompanied by a possession of ten or 


twenty years. Good faith is an essential requisite, and must have ex- 
isted at the commencement of the possession. It is good faith alone 
which. in the eye of the law, purifies the title of its defects, and 
causes the po-sessor under a just tile to be prefcrred to the true : 
prietor, who has remained so long silent and neglectful of his rights. 
= * * Asto the prescription of five years established by the Act of 
1834, now embodied in Art. 3543, Rev. C. C., *‘we have heretofore 
held, and have no reason to doubt the correctness of our determina- 
tion, that it covers only informalities in the manner of advertising and 
making public sales.”’ 


The case of Gaines vs. New Orleans, 6 Wall., 642, 
came before the Supreme Court of the United States 
at the December term, 1867. It was a bill in equity 
filed by Mrs. Gaines in the Circuit Court of the 
United States for the District of Louisiana, in 1856, 
against certain defendants, in which she sought to 
recover real estate situated in New Orleans, and 
which belonged, as she alleged, to Daniel Clark, her. 

- father, who died in 1813, and to which she claimed 
title as universal legatee under an alleged will of 
his, averred to have been made in 1813. | 

The answer of the defendants admitted the pos- 
session in them of the property claimed in the bill, 
and that the legal iitle thereof was in Clark at the 
time of his death, in 1813, but they set up, among 

‘other matters of defense, that the legal title passed 
to them or their grantors, by virtue of sales thereof, 
made by the executors of a prior will of 1811, which 
had been admitted to probate: they also pleaded 
the prescription of five, ten, twenty and thirty years, 

and that they were ‘‘ purchasers in good faith, with- 

out notice, for a valuable consideration.”’ 


The court, at p. 715, said: 
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‘‘ Jn deciding the issue thus presented, the defense that, although 
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faith and without notice, and are protected, cannot avail the defend- 
ants, unless accompsznied by the plea of prescription. 

“* As we have said in a previous part of this opinion, all that the law 
of Louisiana has done to protect one who has bought property in good 
faith, although it shall turn out that the belongs to another 
persor, is to give him the benefit of the bar of time prescribed the 
Code. If the complainant was end: avoring to establish an eq 
title, this court, if it saw proper to do so, could refuse to her the use 
of the peculiar powers of a cour: of chancery, in aiding to establish it 
against the purcha-er of the legal estate, who had acquired it fairly 
and honestly. As she is not doing this, — right to 
the legal estate, we cannot see how, cither in a court of law or equity, 


ry 
the time in which pyrene cepted a cme tte ne ag 
his possession. But the title of complainant is not barred by — 
tion according to the law of Louisiana. This defense was made 
the case of Gaines vs. Hennen, so often referred to, and disposed of 
adversely to the defendant, and is no longer an open question in this 
court.”’ 


Graines vs. Hennen, 24 How., 554, was a case of a 
complainant in a Dill in equity claiming as legatee 
under an alleged will, property of the testator from 
the defendant, who was in possession, and claimed 
to derive title thereto through mesne conveyances 
from a probate sale ; and among the grounds of de- 
fense relied on were, that the defendant, and those 
under whom he claimed, were purchasers for a valua- 
ble consideration without notice, and that the right 
of action, if any ever existed, was barred by pre- 
scription. 


The court, p. 569, said : 


' “* After the interruption of the prescription by the filing of the bill 


by complainant, the defendants could no longer claim to be in posses- 
sion in good faith, as that is defined by the Civil Code. In article 
3415. the possessor in bad faith is he who possesses as master, but who 
assumes this quality when he well knows that he has no title to the 
thing, or that his title is vicious or defective. The possessur must not 
only not be in bad faith, but in the positive belief that he is the true 
owner, and, if he deubis the validity of his title, his possession is not 


the basis of . Prescription, Vol. 2, p. 451, No. 
oar Ten dia Ne 918, Ib. p. No. 915. The plea prevcrip- 
tioa is not available in this case.”’ 


And in Gaines vs. Delacroiz, 6 Wall., 720, which 
was likewise a case where complainant, by bill in 
equity, sought to recover, as legatee under a will, 


property in possession of defendant, claiming to de- 
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faith ; but Delacroix the property in bed f 
vice of hie title cannot be , even if the sale were in 


regular ; nor can the plea of prescription help it.’’ 


In Michoud vs. Girod, 4 How, 503, already referred 
to, a bill was filed by legatees against parties in pos- 
session of property of the testator’s estate, who 
claimed title thereto under certain proceedings, 
judgments, and sales of the Probate Court, which 
the bill sought to have avoided for fraud. The pro- 
ceedings, judgments and sales complained of oc- 
curred in 1814, 1815, and 1817, and the bill to avoid 
them and recover the property was not filed until in 
or after the year 1840. 

Eustis, for defendants (plaintiffs in error), con- 
tended, inter alia, that: ) 

Claude Girod died in 1813, leaving a will made in 
1812, and the sales complained of took place in 1814. 
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The commercement of the adverse possession, and 
the uninterrupted, exclusive and notorious enjoy- 
ment of the revenues of the estates being fixed by 
the complainant’s own bill, the first ground of de- 
fense is, the entire want of equity in the complain- 
ant’s case arising from the silence, acquiescence and 
laches of the complainants, since 1814. (Nicholas 
Girod died in 1840, and the bill was filed after his 


death. ) 

The defendants rely upon prescription as a de- 
fense. Nicholas Girod purchased and possessed 
the estates mentioned in the bill since 1814. He ac- 
quired to them a complete title by prescription 
under the laws of Louisiana. His acts of convey- 
ance were public and authentic, and duly recorded 
in the proper offices ; and the counsel cited several 
articles of the Civil Code as sustaining the plea. _ 


The court said, p. 553: 


eedtiie * An executor or administrator is in equity a trustee for 
heirs, legatees and creditors.”” * * And at page 560: ‘““ * * 
Nor do we think the complainants have lost their rights by negli- 
gence or by the lapse of time. * * In a case of actual fraud 
courts of equity give relief after a long lapse of time, much longer 
than has elapsed in this instance since the executors purchased the 
testator’s es:ate, In general, lapse of time is no bar to a trust clearly ~ 
established to have once existed : and where fraud is imputed and 
proved, length of time ought nut to exclude relief. * * * Still, 
within what time a constructive trust will be barred must depend 
upon the circumstances of the cases. * * * There is no rule in 
equity which excludes the consideration of circumstances, and in a 
case of actual fraud, we believe no case can be found in the books in 
which a ceurt of equity has refused to give reliet within the life-time 
of either of the parties upon whom the fraud is proved, or 
within thirty years after it has been discovered or become known to 
the party whose rights are affected by it.’’’’ 


The authorities already referred to, establish 
that, in order to afford a basis for prescription as 
possessor in good faith, under title translative of 


property, the judicial sale at which the purchase was 
‘made must have been under a judgment of a court 
having jurisdiction of the prozeeding in which the 
judgment was rendered. And in order that jurisdic- 
tion may attach, it is essential that there should be 
service of citation, or notice upon the necessary 
parties defendant. In default of such service, or of 
the voluntary appearance of the parties to be affected 
by the judgment, such judgment when rendered is 
an absolute nullity, as are all subsequent proceed- 
ings dependent upon it for their validity. 

Tested by this rule, the judgment destituting F. 
W. Boyd from the executorship, and all subsequent 
procedings to which a lawful representative of the 
succession of James Railey was a neccessary party, 
are absolute nullities by reason of the absence of 
notice or citation to said Boyd, personally or through 
a curator appointed to represent him; and the de- 
cree ordering the sale of Raleigh Plantation is like- 
wise an absolute nullity, for the further reason, that 
at the time of the decree, and of the sale under it, 
the property was the property of Mrs. Mary E. R. 
Boyd, the complainant in this cause, who was an in- 
dispensable party to any such proceeding, but who 
was never made a party thereto by service of process 
or otherwise. 3 

By the textual provisions of the Code of Practice, 
Arts. 1017, 1018, it is essential to the validity of a 
proceeding to remove an executor, that the action - 
should be commenced by petition and citation, and 
be conducted in the usual form. 

Actual notice to an executor of the application to 
remove him, even by service upon him of a rule to 


LC ORE 


er eee ee ee er eh nt err ond 


— 


OA AA Ot ol GP 
seats 


perro hee gmenmen -ape smmammesiven 8 seo ricer eteations treetipne coumpneprraannnEsin vxpnporeiin “ 
TN MOR AE CLINE NRL LIES AAW RTS LOL OA AAO LOM Hh Ls AN ape OP Bie an TI op 
RO OR OE LE OE A MMA LALA ALAN EOD EAA EAL! AIA A GEER Ce Hh ee BY we eure ce 


38 


show cause, is not a compliance with the require- 
ments of the law. : 

In Succession of Calhoun, 28 A. 323, a creditor 
took a rule on the administrator to file an account 
and in default thereof to show cause why he should 
not be removed. The administrator filed an account, 
which he prayed should be advertised and homolo- 
gated. Thereupon the creditor filed another rule 
averring that the administrator had not filed an ac- 
count, but a tableau of debts, and praying that he 
be now dismissed for not complying with the order 
of the court, and the mover be appointed adminis- 
trator of the succession. 

The administrator excepted to the proceedings by 
rule on the ground that the action for removal must 
be instituted by petition and citation as required by 
law. The court overruled the exception and dis- 
missed the administrator the second day after the rule 
was taken. (In the present case no rule was taken, 
but a petition was filed praying for the removal of 
Boyd from the executorship, and without any cita- 
tion or notice to him whatever, judgment removing 
him was rendered on the same day the petition was 
filed.) The court referring to the removal of the ad- 
ministrator in the Succession of Calhoun, said: 


‘** This was irregular and in violation of Arts. 1017 and 1018 of the 
Code of Practice, which require that the removal of curators and ad- 
ministrators should be by petition and citation, and the proceedings 
conducted in the usual form. * * If there was cause for the re- 
movai of the administrator it should have been effected in the manner 
prescribed by law. 

‘‘All the prodeedings subsequent to the rule were irregular. 

“ It is therefore ordered that the judgment ap;:ealed from dismiss- 
ing W. 5S. Calhoun from the administration of the succession be re- 
versed, and all the proceedings thereafter be annulled, with costs.”’ 


Wherethe executor or administrator sought to be 
removed has left the State, the proper mode of pro- 


i i 


ceeding is to have a curator ad hoc appointed to rep- 
resent him, upon whom service of citation can be 
made and contradictorily with whom the proceedings 
should be carried on. Such was the course pursued 
in Scott vs. Lawson, 10 A., 547, and in Succession of 
Winn., 27 A., 688. 


In Succession of White, 9 R., 353, the court, 
MaRTIN, C. J., said: 


** Ellen Beattie is appellant from a judgment which impliedly re- 
moves her from the executorship of the wil f her late husband, and 
appoints P. M. Bertin dative executor thereo 
* The reasons on which her removal is oot are vor aes. It. 

is alleged that, although the was appointed and was qu as exe- 
cutrix upwards of three years ago, she has, nevertheless. neglected to 
file an inventory. or to take any steps for the execution of the will, , but 
has removed out of the Staté, to-wit, into the territory of Florida. * - 

‘‘A suit for the appointment of a dative executor wasinstituted, * “* = 

which was followed by the tment of — as such ; but on his 
declaring his inability to qualify * is appointment was re- 
scinded, and on his motion, Bertin, rs a was appointed in his 
place. This appointment was certainly and even ven if the legal 
advertisements and ordinary formalities which must follow the removal 
of an executor, and precede the appointment of a dative one, had 
taken place, the appointment of the apprllee would have been bad, as 
the appellant had not been removed in the mode expressly provided in 
the Code of Practice, Art. 1,018, ¢. e., by petition and citation.”’ 


In the Succession of Guilbeau, 25 A. 474, Deval- 
court was administrator, and upon an ez perte appli- 
cation of some of the heirs, his appointment was 
cancelled, and thereupon, one of the heirs applied to 
be appointed administrator, and the application was 
advertised. Thereupon, Devalcourt appeared and 
Jlled an opposition, and prayed for the annulling of 
the order cancelling his appointment, on the ground 
that it was rendered without citation, notice, or legal 
process of any sort. 

From a judgment sustaining the opposition and 
setting aside the er parte order cancelling the ap- 
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pointment of Devalcourt, an appeal was taken by the 
party seeking the appointment. 


The Supreme Court held that— 


‘<The order removing the appellee, Devalcourt, wasa nullity, having 
been made without citation, notice or appearance. He had been ap- 
pointed, qualified, furnished bond, and caused inventories to be made, 
and, if there was any informality or insufficiency in such proceedings, 
which would authorize a removal, this could be accomplished only in 
a direct action by petition and citation. C. P. 1017, 1018. 


‘So, in the present case, the order removing F. W. 
Boyd from the executorship having been made with- 
out citation, notice or appearance, was a nullity,— 
not voidable, merely, but absolutely void. Much 
stress is laid in the answer, upon the averment that 
no appeal has ever been taken from this void order, 
and it is claimed that, never having been reversed, it 
is in full force and effect as a valid judgment of a 
court of competent jurisdiction. But nullity can 
have no effect. The effect of it is null—ez nithilo 
nihil fit; and it is not necessary, in order to avoid 
the effects of if, to show, asin the case of a judgment 
voidable for error, that it has been set aside by the 
court which rendered it or reversed on appeal by an 
appellate court. When a judgment is absolutely 
null, any one having the least interest in opposing 
its effect, may, at any time, and in any form of pro- 
ceeding, have such nullity pronounced. 


In Quine vs. Mayes, 2 R., 510, the Court said : 


‘<The Code of Practice, Art., 571, gives the right of appeal not only 
to those who were parties to a suit, but also to third parties, when 
they have an interest in the judgment, and believe themselves ag- 
grieved by it. : 

_ “If such right exists when the object is only to show error in a 
judgment regularly rendered, it appears to us that a person who is to 
be affected by a judgment, and against whom it is set up, should, a 


Sortiori, have the right of showing that it ie no judgment atall. * * 
In the case of Bernard vs. Vigneaud, 1 N.8., 9, which was a suit 
against a third possessor, this court said: ‘A judgment rendered 
— & person without citing him in the ordinary manner, without 

appearing. or anything deemed by law equivalent to citation or 
appearance, is ufierly vosd, and imports such nullity that any one the 
least ee in opposing its effects may have such n pro- 
nounced.’ ”’ 


In Conery vs. Rotchford, 30 A. 692, which was a 
suit to revive a judgment, the court said: — . 


‘* Citation being the essential ground of all civil actions, in voomvone | 
abate 6 the neglect of tha: formality annuls radically all - 
gs had, unless the defendant had voluntarily appeared to the suit 


pron . 8. 
léams vs. Clurk, 11 A. 761; 24 A. 252; 8 N. 8. 145;6 L. R. 577. * * * 
‘It is, nowever, urged by counsel that Art. 2818, R. 8S. and Art. 
3547, R. C. C. only fix the prescription of judgments, and the mode 
of arresting that ption ; and that under this proceeding to re- 
vive a judgment it can not be annulled or pronounced null. That is 
very true as to all relative nullitics, but not to absolute nullities, such 
as the want of citation, without which there was and could be neither 
suit nor valid judgment, as we haveseen. * * * Courtsof justice 
deal with the substance and not with the shadow of causes. Itcannot 
be for a moment doubted that a party condemned without citation or 
hearing could sue to have that fact judically determined, and yet 
more evidently that he may use the same fact as an exception to pre- 
serve his right if sued. C. P., Art. 20. This he may do at any time 
the judgment so obtained is sought to be enforced against him, for 
any purpose or in any manner ; and even if it could be held that he 
should bring such suit within a fixed time, as it cannot by the express 
terms of Art. 612 C. P., nowhere and to no class of cases is more ap- 
plicable the maxium: Quac temporalia sunt ad agendum, 
sunt ad excipiendum.”’ 


As it is not denied by the answer that Fred. W. 
Boyd was at one time dative executor of the will of 
James Railey, and as it is apparent that, for want 
of citation, the order removing him from office, and 
all other proceedings consequent thereon, are and 
were radically null, it is evident that he has never 
ceased to be sole lawful executor, and that any ap- 
pointment of administrator there being no vacancy 


in the administration must necessarily have been 
6M 
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void, and that all the acts of Egelly, as administra- 
tor of the succession, are necessarily null. 

In order to give the Probate Court jurisdiction to 
render a decree for the sale of property under ad- 
ministration, the proceeding must be at the instance 
of, or contradictorily with the heirs, or with some 
lawful representative of the succession. The court 
cannot have jurisdiction to order the sale of prop- 
erty unless its jurisdiction is invoked by parties law- 
fully entitled to do so, and unless those against 
whom the judgment is to have effect are notified of 
the proceeding by citation, or other lawful process, 
or voluntarily appear. 

In Boswell’s Lessee vs. Otis, (9 How., 350,) the 
Supreme Court say : 


‘* It may be difficult in some cases to draw the line of jurisdiction, 
20 as to determine whether the proceedings of a court are void, or only 
erroneous. And in‘such case, every intendment should be favorable 
to a purchaser at a judicial sate. But the rights of all parties must 
be regarded. No principle is more vital to the administration of jus- 
tice than that no man shall be condemned in person or property with- 
out notice, and an opportunity to make his defense.”’ 


And in Walden’s Lessee vs. Craig, 14 Peters, 154, 
the court say: 


- ‘It is admitted that the service of process or notice is necessary to 
enable a court to exercise jurisdiction in a case; and if jurisdiction is 
taken where there has been no service of process or notice, the pro- 
ceeding is a nullity. Itis not only voidable, but it is absolutely void.’’ 


Raleigh Plantation having been bequeathed by 
James Railey, asa particular legacy to his daughter, 
Mrs. Mary E. R. Boyd, the complainant in this 
cause, became under the laws of Louisiana, her prop- 
erty at the instant of the testator’s death. 


‘* Every legacy under a particular title gives to the legatee, from the 
day of the testator’s death, a right to the thing bequeathed, which may 
be transmitted to his heirs or assigns.” 


C. C. 1626 (1619). <‘ A particular legatee does not become liable to 
the debts of the succession hy acoepting the legacy, nor is the ifle 
property of the legacy liable for the debts of the estate, except in default 
of all other property. nor can it be subjected to the payment of debte at 
the tnstance of creditors except in the manner and subject to the limita- 
tions prescribed by the Code. 

‘* Particular legacies must be discharged in preference to all others, 
even though they exhaust the whole succession, or all that remains 
after the payment of debts and the contributions for the legitimate 
portion, in case there are forced heirs.’’ C. C. 1634 (1627). 

‘‘If the effects do nt suffice to discharge the particular legacies, 
the legacies of a particular object must first be taken out. The sur- 
plus of the effects must then be divided among the legatees of sums 
of meney,”’ etc. C. C. 1685 (1629). . 


Subsequent articles of the Code provide that if 
the testator has encumbered the property bequeathed 
as a particular legacy with mortgage, it shall remain 
subject to the mortgage in the hands of the legatee, 
who, of course, would be an indispensable party to 
any proceeding to enforce the mortgage. 

Art. 1642 (1635) declares that: 


“The legatee, by a title, shall net be able to the debts o 
the succeesion, except the reduction of the legacies, as is before provid 
and except the action of mortgage of the creditors."’ 


We have said that the property disposed of by a 
testator as specific legacies can be made liable for 
the debts of the testator, only in the manner and 
subject to the limitations prescribed by the Civil 
. Code. 

That all property left by a testator at his death 
should be liable for the payment of his debts, before 
it can be applied to the satisfaction of legacies of 
any character, is rudimentary. But it is equally 
clear that the law making power may rightfully 
limit a time within which the right of priority of 
creditors must be asserted over legatees, and prescribe 
the mode in which it is to be done. And this is the 
purpose of Art. 1431 (1380) of the Civil Code, to 
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which we specially call the attention of the Court.”’ 
It is as follows: 


‘‘If the testator has bequeathed more than his disposable effects 
amounted to, or if there does not remain sufficient property in the suc- 
cession to pay all the debts, the legatees may be made to sive up what 
they have received, above what the testator was permitted to bequeath, 
or the deficit necessary to discharge the debts of the succession. - 

ted But this action on the part of the creditors of the succession 
against the legatees, is prescribed by three years, to be calculated from 
the opening of the success:on.”’ 


The language of this article makes it too plain to 
require elucidation, that, if it is sought to subject 
specific property comprised in a particular legacy to 
the payment of debts of the succession, it must be 
done in an action infer partes, between the creditors 
and the legatee, in which the question is to be deter- 
mined, whether and to what extent, it may be neces- 
sary to reduce the legacy in order to pay debts ; and 
that if the creditors fail to bring suit for that pur- 
pose within three years from the opening of the suc- 
cession, their right of action is barred by prescrip- 
tion. 

We submit, therefore, that the complainant, the 
particular legatee of Raleigh Plantation, under the 
will of James Railey, was an indispensable party to 
any proceeding or suit by executor, administrator or 
creditors, to subject that property to the payment of 
the testator’s debts; and that if she had been made 
party to, or notified of, the proceedings resulting 
in the sale of Raleigh Plantation to Wyly, she could, 
beyond all question, have defeated them by the plea 
of prescription of three years, under Art. 1431 of the 
Civil Code. 

Doriocourt, Executor, vs. Jacob’s Executor, 1 
A., 214. 


The judgment, therefore, under which Raleigh 
Plantation was sold to Wyly, was void for want of 
jurisdiction in the court which rendered it; and the 
sale itself a nullity, irrespective of any question of 
collusion or fraud. ‘‘ Notice, actual or constructive, 
to the defendant,’’ in the words of the Supreme 
Court of the United States, in Wations vs. Johnson, 
24 How., 20, ‘‘is essential to the jurisdiction of all 
courts.”’ Asis said in Baldwin vs. Hale, 1 Wall., 
233 : 


‘* Parties whoee rights are to be affected, are entitled to be heard : 
and, in order that they may y enjoy that right, they must first be noti- 
fied. Common justice ‘without that no man shall be ae in 

out 


a — or property, notice, and an opportunity to make 
ense. 
“Tt is not sufficient that the jud ent on which execution issues 
valid esto be improgn is perfect inform. It must be at least so far 
d as to be impregnable to collateral assault. Avoid judgment is, 
a A Sg hts are divested. From it 
nea sta te obtained. iteelf, all proceedings 
oun 


Freeman, of Executions, § 20. 


8. It is further objected, in the answer, that the 
complainant is precluded from claiming the relief 
sought by the bill, by reason of the alleged fact 
that, at the time of the- purchase of Raleigh Plan- | 
tation by Wyly, the succession of James Railey 
was insolvent. 

It appears from the will of James Railey, referred 
to in and made part of Wyly’s answer, that the 
testator was possessed, at the time of his death, as 
owner, not only of Raleigh Plantation, but of Caron- 
delet Plantation, in the parish of Carroll, and also 
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of large estates in Mississippi and Arkansas, and 
other property of great value. 

But even if the succession of Railey was insol- 
vent at the time of the purchase of the Raleigh 
Plantation by Wyly, ¢hat fact could not avail him 
as a defense to this suit, by a legatee in whom the 
legal title to the plantation was vested at the time 
of the sale, to avoid it as having been made through 
fraud and collasion for a mere nominal price, under 
a void judgment of a court without jurisdiction. 

If creditors of the succession have any rights af- 
fecting the property, such rights would be rather ad- 
vanced than prejudiced by the avoidance of the sale 
to Wyly, who claims to hold the property as owner, 

Jree from all liability for debts of the succession of 
Railey. : 

In Gaines vs. New Orleans, 6 Wall., 713, which 
was a bill in equity by a legatee against parties in 
possession of property comprised in the legacy, who 
claimed title thereto under probate sales, a similar 
plea was interposed by the defendants. 


The court said: 


‘*It is argued with earnestness that the estate of Daniel Clark was 
insolvent, and that the real heir cannot have it until the debts and 
legacies are paid. If this defense were true in fact, which it is not, 
it cannot avail these defendants. They are concerned to show a better 
title than the complainant, and if they cannot do it, are not at liberty 
to make a collateral issue by proving the estate in debt, more or less. 
If the executors rightfully sold the property in controversy they are 
pro‘ected, but they cannot substitute themselves for the creditors of 
the estate, and use them as a means to protection. * * * We 
do not deny that in equity, as well as at law, the plaintiff must recover 
on the strength of his own title; but because this is the rule, it does 
not follow that he must show a good title against all the world ; it is 
enough that he show a right to recover against the defendant. And 
there are many cases in which he has this right, although another 
person must recover it from him.”’ 


a 
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9. It is further objected in the answer, that the 
complainant is precluded from claiming the relief . = 
sought in the bill by the judgment of homologation = 
of title in the monition suit of Wyly, specifically set = 
forth in his answer. z 

If the averments in the bill are true defendant 4 
cannot protect himself in the enjoyment of the fruits 
of his fraud and spoliation by the effect of the pro- 
cess of monition, sued out by him as an innocent 
third purchaser, so promptly after the sale, nor can 

- he thereby supply an entire defect of jurisdiction in 
the court which had ordered the sale, for want of ci- 
tation or notice. A similar plea was interposed and 
disregarded in the case of Gay vs. Morgan, in the 
Circuit Court of the United States for the District 
of Louisiana, in which the defendant, Wyly, was of 

’ counsel for the plaintiff, and in which the sales, by 
order of a Court of Probate, of four plantations in 
the parish of Carroll, were annulled and avoided by 
decree of the Circuit Court, as having been made 
through fraud and collusion, for a nominal price, 
and this, although the titles of the defendants, ac- 
quired at probate sale, had been ratified and homo- = 
logated by judgment in proceedings by process of a 
monition. 3 

In that case the attention of the court was called 
to the following authorities, which were considered 
conclusive on the subject : 

In City Bank vs. Walden, 1 A. 46, Chief Justice 

- Eustis, delivering the opinion in the court, said : 


‘‘ The monition Act of 1834’’—(re enacted in Arts. 2370 et seg. Rev. 
Stat. of La. of 1870)—‘“‘ under which the present proceedings were 
instituted, was passed for the benefit of bona fide purchasers at judicial 
sales, to protect them from litigation, concerning matters of form, & 
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non.observance of which, by public officers, frequent! exposed pur- 
chasers to unreasonable and vexatious suits. * e do not under- 
stand the operation ot this act to extend beyond matters of form, nor 
that it purports to operate in any matter dehors the proceedings.”’ 
The same doctrine is held in Johnson vs. Hamilton, 2 A. 208 ; Corde- 
violle vs. Husmer, 16 L. 593; and in Parmele’s Heirs vs. Overton, 12 L. 


561. 


10. There is embodied in the answer a general de- 
murrer to the bill for want of equity- 

It is obvious from what has already been said that 
this demurrer is utterly untenable. The case made 
by the bill is one peculiarly within the cognizance 
of a court of equity. 

In Gaines vs. Hennen, 24 How., 565, before referred 
to, which was a bill in equity by a legatee against 
parties who were in possession of property comprised 
in the legacy, and who claimed title thereto under 
probate sales, to avoid the sales and recover the 
property, the objection by the defendants that the 
case was not one for equity jurisdiction, but was 
ratione materia exclusively cognizable before the 
Probate Court of New Orleans, was characterized by 
the Supreme Court as ‘‘ formal and immaterial,’’ and 
overruled. 

In Shelton vs. Tiffin, 6 How., 185, which was a bill 
in equity to avoid a judicial sale upon averments of 
fraud and collusion, where the bill was demurred to, 
the Supreme Court said : 


‘‘The demurrer is clearly unsustainable. Fraud is alleged in the 
bill, and relief is prayed against a judgment anda judicial sale of 
the property in controversy. These and other matters stated in the 
bill show that if the complainant shail be entitled to relief, a court 
of equity only can give it.” 


Said the Court of Errors of New York, in Sands 
vs. Codwise, 4 Johns, 588 . 


GS: A 
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is certainly not bad pleading to aver its true character 


“‘The peculiar province of a court of equity is to detect and pursue 
Sraudulent atienations, and arrest the property, particularly while in 
the hands of any of the parties to the transaction.”’ 


Said the Supreme Court of Louisiana, in Muse vs. 
Yarborough, 11 L. R., 531: 


‘*In the eye of the law, no difference exists between a voluntary 
conveyance of property for fraudulent purposes, and such an aliena- 
tion disguised under the forms of judicial proceedings.”’ 


Said Dillon, J., in Martin vs. Smith, 1 Dill., 85: 


‘* Equity looks at substance and not atform. It penetrates beyond 
externals to the substance of things, and delights to brush away bar- 
ricades of written articles and formal documents, when satisfied that 
they have been devised to conceal or protect fraud.’’ 


It is specifically charged in the bill in this cause, 
that not only was the sale to Wyly made under pro- 
ceedings and judgmentswhich were void for want of 
citation or notice to the parties to be affected by 
them, but that the sale is void on the further ground 
of fraud and collusion attending it ; and one of the 
facts specifically alleged in this connection is, that 
the sale was made for a price altogether inadequate 
and grossly out of proportion to the value of the 
property. In reference to the languageof the bill in 
which this charge is couched, Wyly, in his answer, 
says: 

‘That so much of said bill as avers that the vileness of the price 
weenie cgere said plantation was ns pee is a flagrant badge of the 


fraudulent character of the transaction, is scandalous, bad 
pleading, and false and untrue.” : 


The truth or falsity of the averment is to be deter- 
mined upon the evidence adduced. If true, however 
scandalous the transaction itself may have been, it 


a0 


in plain English. Whatever view the defendant may 
choose to take of it, inadequacy of price is certainly 
regarded, in the light of equity jurisprudence, as 
one of the ordinary indicia, or badges, of bad faith, 
collusion and fraud. | 
The inadequacy of the price may be so gross—as 

in the case averred in the bill in this cause—as to 
shock the conscience, and amount, in itself, to con- 
clusive and decisive evidence of fraud. 

Coles vs. Trecothic, 9 Ves., 246; 

Underhill vs. Harwood, 10 Ves., 219; 

Copes vs. Middleton, 2 Maddocks, 409. 

Stillwell vs. Wilkinson, Jacob, 280; 

Peacock vs. Hvrans, 16 Vesey, 512 ; 

Gwynne vs. Heaton, 1 Bro. Ch., 9 ; 

Osgood vs. Franklin, 2 Johns, Ch., 23 and 

14 Johns, 527. 


While inadequacy of price is not, per se, sufficient 
ground to set aside a conveyance, except where it is 
so gross and shocking as to be, in itself, conclusive 
evidence of fraud, yet it isalways an important, and 
often a decisive circumstance to be considered in de- 
termining the true character of a transaction charged 
to be collusive and fraudulent. 


In Perry on Trusts, § 810, it is said that: 


‘* Where property is sold for a nominal price only, or ata fraudulent 
undcrcaluation, or the purchaser knows that the executor intends to 
misapply the money, and the sale is made for that purpose, the sale 
cannot stand; and in all such cases where where there is fraud, or 
suspicion of fraud, the transaction may be investigated and impeached 
by creditors, or by specific, pecuniary or residuary legatees, if they are 
injured in their rights.’’ 


In Scott vs. Tyler, 2 Dickens, 725, Lorp THuRLoWw 
said: 
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** It is of great consequence that no rules should be laid down here 
which may impede executors in their administration, or render their 
administration of the testator’s effects unsafe or uncertain to the pur- 
chaser. * * * But fraud and covin will vitiate any transaction and 
turn it toa mere color. If one concerts with an executor by obtaining 
the testator’s effects at a nominal price, or at a fraudulent undervalia- | 
tion, or by applying the real value to the purchase of other subjects for 
his own behoof, or in extinguishing the private debts of the executor, or 
tn any other manner contrary to the duty of the office of executor, such 
oe ae involve the seeming purchaser and make him liable for 

e full value,’’ 


Shelton vs. Tiffin, 6 How. 185, which has been 
before referred to, is in point to show the view taken 
by the Supreme Court of the United States of inad- 
equacy of price as indicative of fraud, and also in 
point as to nullity of a judicial sale made under a 
judgment which is void for want of citation to the 
party to be affected by it. 

The plaintiff in that case filed a bill in equity, in 
the Circuit Court of the United States for the East- 
ern District of Louisiana, to avoid a judicial sale 
made under a judgment which the complainant 
alleged to be void as to him for want of citation. 
There had been an appearance in his behalf by an 
attorney who undertook to represent him; but the 
Court allowed proof to be made that such appear- 
ance was without warrant from complainant. 


The Court said : 


« * * The judgment, therefore, against L. P. P must be 
considered a nullity, and consequently did not authorize the seizure 
and sale of his property. An execution sale under a fraudulent 
Sar ge is valid, if the purchaser had no knowledge of the fraud. 

t in this case, L. P. Perry was not amenable to the jurisdiction of 
the Court, and did no act to authorize the judgment. He, therefore, 
cannot be affected by st or by any dings underit. * The judg- 
ment being void, for want of jurisdiction in the Court, no right passed - 
to Samuel Anderson under the Marshal’s sale. * ” 


The complainants had sold to Anderson a planta- 
tion in Madison Parish, Louisiana, for seventy-five 
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thousand dollars. Thirty-five thousand dollars of 
this sum were paid, in part, by the surrender by 
Anderson of a note against the complainant, Perry, 
held by Anderson, for thirteen thousand dollars ; 
and the residue of the thirty-five thousand dollars 
by the transfer by Anderson to Perry of a note of 
other parties, payable to Anderson, for eighteen 
thousand two hundred and eighty-two dollars, from 
which nothing appears to have been realized. For 
the residue of the purchase money, forty thousand 
dollars, Anderson gave his three promissory notes, 
secured by mortgage onthe plantation purchased by 
him from the complainants ; and this mortgage debt 
so due by himself, he bought in at Marshal’s sale for 
five thousand dollars, on twelve months’ credit, under 
the judgment against Perry which was held by the 
Supreme Court to have been void for want of cita- 
tion, in the passage, from the opinion of the court 
quoted above. 


Touching theinadequacy of the consideration given 
by Anderson in the transaction, the court said : 


‘*The history of this case shows a successful course of fraudulent | 
combination rarely exhibited in a court of justice. Samuel Anderson 
+ saptrneans the plantation and slaves for seventy-five thousand dollars. 

e gave up a note of L. P. Perry for thirteen thousand dollars, which ot 
was in fact the only payment of any value. The Mississippi note was \ 
worthless, and the mortgage debt ‘due by himself’ he purchased on 7 
a credit of twelve months for five thousand dollars. He must have : 
received more than that sum in the product of the plantation. So that 
in fact he acquired the plantation and negroes for thirteen thousand 
dollars. By this operation he saved of the purchase money sixty-two 
thousand dollars. Such a-result must strike every one as having been 
procured through fraud.’’ 


The inadequacy of the price in this case was not a 
more flagrant badge of the fraudulent character of 
the transaction, than is the vileness of the price 
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claimed to have been paid by Wyly for Raleigh 
Plantation of the true character of that purchase. 
We submit, therefore, that the bill exhibited in 
this cause not only states a case entitling complain- 
ant to relief in a court of equity, but an exception- 
ally strong case; and that, furthermore, it has been 
shown, upon ample authority, that there is nothing 
in any or all of the numerous technical objections 
which have been interposed to preclude the court 
from dealing with the cause upon its merits, and 
affording to the complainant the measure of sub- 
stantial justice to which she is entitled. 

It remains only to be considered whether, and to 
what extent, the case stated in the bill is made out 
by the admissions in the pleadings and the proofs ad- 

| duced ; and this brings us to an examination of the 


Cause on the Merits. 


On the 3d of November, 1860, Sparrow and Mont- 
gomery, as attorneys for James G. Carson, filed in the 
District Court of the Parish of Carroll a petition (p. 
347-8) setting forth that, in September of that year, 
: James Railey died, leaving in that parish a large es- 
; tate, consisting of land,slavesand other property ; that 
y at the time of and long prior to his death he resided 
i and was domiciled in Adams County, Mississippi ; 
| that at his death he left a will, by which he dispossd 
| of all his property in this State and elsewhere, and 

that the will had previously been admitted to pro- 
bate and ordered to be executed by the Probate 
Court of Adams County, Mississippi, the domicile 
of decedent ; that by the will the petitioner, Carson, 
had been named executor thereof, in so far as the 
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same involved the administration of the property in 
this State ; and he prayed that the will be admitted 
to probate in the said court, and that letters of ex- 
ecutorship, as to the estate in Louisiana, be granted 
to him, which was done. 

By the terms of the will (pp. 16 -17) and otherwise, it 
appears that decedent died the owner, not only of the 
estate in Louisiana, but of largeand valuable estates 
in Mississippi and Arkansas, which were disposed of 
by the will; and, also, that he owed debts which 
the will contemplated should be paid out of the re- 
venues of the property, which are, in the will, as- 
sumed to be adequate for the purpose, without sale 
of any of the property comprehended in the will. 
Whatever debts there were, were manifestly not 
chargeable against the estate in Louisiana solely, 
but against the succession generally, including the 
estates in Arkansas and Mississippi. The administra- 
tion in Mississippi, and at the last domicile of de- 
ceased, where his succession was first opened, was 
properly the main administration, and those in 
Louisiana and Arkansas only ancillary thereto. 

Sparrow and Montgomery—J. W. Montgomery ap- 
pearing to be the acting member of the firm in regard 
to the matter throughout—appear to have been the 
attorneys of the estate in Louisiana, at every stage 
of its administration, except when F. W. Boyd was 
dative executor, with which administration, as will 
be shown, they were not altogether disconnected. 
Throughout all the mortuary proceedings in Carroll 
Parish, under the professional supervision and direc- 
tion of Sparrow and Montgomery, no trace is any- 
where found of any objection having been made to 
any and all alleged debts of the decedent being sad- 


dled solely on the property under administration 
there, consisting mainly of the Carondelet and Ra- 
leigh Plantations, both of which had been specifically 
disposed of as particular legacies, by the will. The 
first, without any contradictory proceedings for the © 
purpose being. had with the particular legatee, H. 
O. Railey, was sold to satisfy a mortgage debt with 
which it was encumbered; and the second, Raleigh, 
was sold, ostensibly, for the purpose of paying debts 
of the general estate; and the proceeds of the sale, 
it is claimed, actually and entirely applied, to the 
payment in part of a judgment for a fee due to Spar- 
row and Montgomery, for their professional services 
to the estate, and the residue to pay the costs of the 
proceeding. , 

Upon the granting of letters of executorship to 
Carson, in 1860, an inventory of the property of the 
estate in Carroll Parish was made, whereby the lands 
of Raleigh Plantation were appraised at $119,395, 
(p. 353) and those of Carondelet Plantation at $92,- 
800. (p. 361.) With the value of slaves.and movables 
added, the aggregate value of the estate in Carroll 
Parish amounted, by the inventory, to $432,233.25. 
(p. 366.) 

On the 28th of September, 1865, Frederick W. 
Boyd, the husband of complainant, filed his petition 
in the District Court of the Parish of Carroll, stat- 
ing that James G. Carson, executor, as aforesaid, 
had died during the year 1864, and praying that let- 
ters of dative executorship should be granted him, 
which was done accordingly. (p. 376.) 

Prior to this application being made, J. W. Mont- 
gomery had addressed a letter, dated Floyd, La., 
July 27th, 1865, to the complainant, Mrs. Boyd, at 
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Natchez, Miss., which is in evidence as Exhibit 
‘¢ T),”’ (p. 270) and from which the following are ex- 


tracts : 


‘*Mapam—lIn association with Gen. E. Sparrow, I have been here- 
tofore representing ‘as attorney) the executor of your late father’s 
will. You have, of course, been informed of the death of Dr. James 
G. Carson, who was executor, and who, up to the invasion of the 
country, had possession of the succession in this Parish.’’ 


The letter then goes on to explain, in detail, to 
Mrs. Boyd, what had been done by the executor in 


_ relation to the property entrusted to his administra- 


tion, in accordance with professional advice given 
him by the writer, and then says: 

‘‘ In order to hire the services of the negroes next year, on the 
plantations up here, it will be necessary that another executor should 
be appointed. * * The proper person for that place must be de- 
termined upon by the heirs of the estate. * * * It has been sug- 
gested that you were the proper one for me to correspond with on 


this subject, and I should be pleased to know the wishes of the family 
respecting the matters alluded to. * * ” 


Afterwards, on the 14th of September, 1865, J. W. 
Montgomery addressed another letter to the Rev. F. 
W. Boyd, at Vicksburg, Mississippi, in reference to 
his qualifying as dative executor, in which, among 
other things, he says: ‘“‘I do not think you will 
meet with any serious difficulty,in giving bond for 
your administration upon the estate of Railey,’’ and 
the letter advises him how to proceed in the matter. 
Vide Ex. ‘C.’ (p. 269.) 

These letters indicate that Judge Montgomery 
fully recognized the fact that the complainant, Mrs. 
Boyd, was a proper party to be communicated with, 
and dealt with in matters relating to the admin- 
istration of the succession of her father in Carroll 
Parish, and that he had no difficulty in communi- 
cating with her and her husband, in Mississippi, 


upon the subject. The evidence shows that théy 

could have been as readily communicated with, per- 
sonally, by letter, by Judge Montgomery, or by a 
curator ad hoc, had any been appointed, in relation, 
to the proceedings had thereafter in the succession 
in the Parish of Carroli, in the summer and fall of 
1868. It does not, however, appear to have been 
consonant with the purpose of those proceedings 
that either she or her husband should have had any 
notice of them. | 

F. W. Boyd having been appointed dative execu- 
tor, on the 28th of September, 1865, and having quali- 
fied by giving bond with surety to the satisfaction of 
the Court, (p. 377) in the sum of $30,000, another in- 
ventory and appraisement (pp. 380-1) of the property 
of the succession was made on the 16th day of July, 
1866, the appraisers being D. L. Mory and Geo. 8. 
Wilson whose competency to make theappraisement, 
and honesty in doing so, are specially averred in the 
bill, and not denied or called in question by Wyly 
in his answer. 

According to this inventory and appraisement, the 
lands of Raleigh Plantation were inventoried as 
amounting to 1,739 acres, more or less, and appraised 
at $55.00 per acre—the whole plantation being valued 
at $95,645.00 ; and Carondelet Plantation was inven- 
toried as containing 1,160 acres, more or less, and 
appraised at $45.00 per acre—the whole plantation 
being valued at $52,200.00. 

On the 29th of August, 1866, a petition (pp. 286-8) 
was filed by Sparrow and Montgomery, as attorneys 
of G. Malin Davis, of Mississippi, for the use of Eliza- 
beth Davis; of August Belmont, of New York; A. 


and M. Heine, of New Orleans ; the Citizen’s Bank of 
Su 
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Louisiana; the E. Carver Company, of Massachusetts, 
and J. S. and R. E. Neal, of Madison, Indiana, in 
which it was represented that the succession of James 
Railey was indebted to G. Malin Davis for the use 
aforesaid, in the sum of twenty-nine thousand dol- 
lars, and interest, less certain specified credits, se- 
cured by special mortgage on the Carondelet Plan- 
tation ; andto August Belmont, in the sum of fifteen 
thousand dollars, with eight per cent. per annum 


interest thereon, from 15th January, 1862, secured. 


by special mortgage on a part, 640 acres, of the 
Raleigh Plantation, and to the other petitioners in 
certain other sums stated ; that said succession was 
opened in said court by the appointment and quali- 
fication of F. W. Boyd, as dative testamentary exe- 
cutor of the last will of the said James Railey ; that 
all of said claims had been admitted by the execu- 
tor, and ranked by the judge among the acknowl- 
edged debts of the succession. 

The petition prayed that the said dative testamen- 
tary executor ‘‘may be cited’ and ordered to ren- 
der an account, and in default thereof, that he may 
be destituted of his letters of executorship, and an- 
other executor be appointed in his stead ; that the 
property of said estate may be sold in due course of 
law to pay said debts, and that out of the proceeds 
thereof the said mortgage debts may be respectively 
paid by preference, and the other creditors concur- 
rently. 5 i 

On the filing of this petition an order (p. 288) was 
entered the same day, requiring the executor to file 
an account within ten days from service of the order ; 
and citation was issued, with a copy of the petition 


and order, and service thereof, made, as shown by the — 


sheriff’s return, on the 11th of September, 1866, by 
handing the same ‘‘to George Harrison, a free white 
person over the age of fourteen years, residing on the 
' front Railey place in the parish of Carroll, La.; that 
r being the placeclaimed as the residence of said Fred- 
7 erick W. Boyd, executor, he being absent from home 
( is at the time of service.’? (p. 289.) — 

In this exhibit ‘N’ (p. 286, ) filed on behalf of defend- 
ant, and purporting to be a transcript of the proceed- 
ings in suit entitled, Creditors of Railey vs. Succes- 
sion of James Railey, No. 5104, there appears an entry 
‘that it being. made to appear that the said succes- 
sion of Railey is vacant and unrepresented, and all 
the heirs being non-residents, and the District Judge 
being absent from the parish at this time, it is ordered 
that H. W. Drake be appointed curator ad hoc in 
a this case,’’ (p. 299, ) which order purports to be signed 
by the Parish Judge. It does not appear, however, 
when the order was made, at whose instance, or how 
it was made to appear that the succession was vacant 
and unrepresented. Nor does it appear that any ci- 
tation or notice of any kind was ever served upon 
said Drake as curator. | 
| On the 13th of October, 1866, judgment (p. 300) was 
rendered in this suit, confirming a default, and order- 
ing that a writ issue to the sheriff to sell property 
sufficient to pay plaintiff’s demands, and ordering 
that the property mortgaged to G. Malin Davis, 
which was the Carondelet Plantation, and the prop- 
> erty mortgaged to August Belmont, which was a part 
i ofthe Raleigh Plantation, should be specially seized 
and sold to pay those debts respectively, and that 
if any surplus should remain after paying those debts, 
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it should be applied to the payment of the ordinary 
creditors, mentioned, pro rata. 

Nothing was said in the judgment about destitut- 
ing F. W. Boyd from the dative executorship, for 
failing to render his account or any other cause. 

Under this judgment, a writ of sale (p. 301) 1s- 
sued to the sheriff, dated the 20th of December, 
1866, upon which the sheriff afterwards made re- 


turn, (pp. 30i-2,) that he had received the writ 


on that day, and on the same day executed it by 
seizing the property described in the writ, whicn 
was the two plantations, Carondelet and Raleigh, 
and by serving notice of seizure—not on the pre- 
tended curator, Drake—but ‘‘on James Erwin, a 
free white person, above the age of fourteen years, 
residing at the residence of F. W. Boyd, executor, 
on the front Railey Plantation, in the parish of Car- 
roll, he being absent from home at the time of such 
service, said service being made on the 24th of De- 
cember, 1866.’’ The return goes on to state that the 
property was advertised for sale on the 2d of Feb- 
ruary, 1867, for cash, with benefit of appraisement, 
and that on said day, at the place and hour ap- 
pointed, the defendant, having failed to appear and 
select an appraiser, the sheriff selected one appraiser, 
and the attorney for the creditors another, who are 
named, who, thereupon, appraised the Carondelet 
Plantation, containing 1160 acres, at $39 per acre, 
amounting to $45,240. That the Raleigh property 
was not appraised or sold, ‘‘ having been released 
from seizure by order of plaintiff ’s attorney on the 
day of sale.”’ That the Carondelet Plantation was 
on that day offered ‘‘for sale at public auction to 
the highest bidder, whereupon G. Malin Davis, by his 
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attorney, John W. Montgomery, became the pur- 


chaser thereof for the total price and sum of $46, 240,”’ 
* %* * for which amount the execution was re- 
turned satisfied. 

This sale was on the 2d of February, 1867, and the 
next proceeding had in the succession of Railey was 
in the filing, by the 18th of March, 1367, of'a petition 
by William Craig and James E. Erwin, (pp. 267-8, ) 
claiming that they were acknowledged creditors of 
the succession, and praying for a rule on F. W. 
Boyd, as dative testamentary executor, requiring 
him to file an account showing what funds he had, 
and that upon his failure to answer the rule, or in 
the event of his not exhibiting in his hands sufii- 
cient funds to pay them, an order of sale should 
issue to the sheriff to sell sufficient property to pay 
them. 

On the filing of this petition a citation (p.‘268) was 
issued, addressed to ‘‘ Frederick W. Boyd, Executor, 
residing in said parish and State,’’ which was re- 
turned by the Sheriff (p. 269) on the first of April, 
1867, as having been served ‘‘ by handing the same 
to Frederick W. Boyd, Jr. * * atand residing 
at the residence of the within named Frederick W. 
Boyd, Executor, in said parish, he being absent from 
home at the time of such service.”’ 

No further steps are shown to have been taken in 
this proceeding. 

_ Nothing further appears to have been done until the 
10th of February, 1868, when a petition (p. 383) of the 
dative executor, Frederick W. Boyd, for an injunc- 
tion to restrain the sheriff from selling for taxes, 
certain property of the succession of Railey, verified 
by the oath of Frederick W. Boyd, Jr., as his agent, 
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was signed by Sparrow and Montgomery as his at- 
torneys. | 

Within less than six months from that time, that 
is to say, on the 16th of July, 1868—without cita- 
tation or notice, or prayer for, or pretense of anything 
of the kind—without appearance of defendant, de- 
Jault, joinder of issue or evidence, other than an ex 
parte affidavit of J. W. Montgomery—on the very 
day of the filing of the petition for the purpose, a 
snap judgment was taken on the Rev. Mr. Boyd, 
destituting him of the executorship ; and Charles R. 
Egelly, who, from his own testimony, as well as that 
of J. W. Montgomery, is shown to have been 
throughout the whole transaction the mere instru- 
ment and tool of the latter in wrecking the remnant 
of the Railey succession, was appointed adminis- 
trator. (pp. 334-5.) 

To accomplish the end in view a new and base ap- 
praisement of Raleigh Plantation was requisite, and 
it was madeaccordingly. (pp. 336-7.) Inthe prior 
appraisments that plantation had been estimated. as 
more valuable than Carondelet. which latter we have 
seen had been appraised and sold after the appoint- 
ment of F. W. Boyd, as executor, at $39 per acre, 
amounting in the aggregate for the whole plantation 
to $45,240. Exh. ‘N.’ When Carondelet was ap- 
praised in the inventory of 1860 at $92,800, Raleigh 
was valued at $119,395. When Carondelet was ap- 
praised’ in the inventory of 1866 at $45 per acre, or 
$52,200, Raleigh was valued at $55 per acre, or $95, - 
645. In the new appraisement now made of it, under 
the pretended administration of Egelly, preliminary 
to its sale to Wyly, it was appraised on the 4th of 
September, 1868. at $1.50 per acre, or $2,533.05, at 
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which price it was adjudicated to Wyly on the 20th 
of October, 1868! (p. 265.) 

The appraisers were Michael Gingery and John 
W. Hays. Hay’s testimony, taken by the special 
examiner, is to be found at p. 93. Being asked 
whether he made the appraisement in question or 
not, he answered: ‘‘I can’t say, to save my life, 
whether I did or not. I knowthat I appraised prop- 
erty, but I don’t know what property—swamp prop- 
erty over here somewhere. We live in the hill 
country. (Being shown the appraisement). I have 
a faint recollection of appraising that property, now 
that I see all that.”’ 

Gingery, the other appraiser, is dead. He was 
not a competent appraiser. See testimony of In- 
gram, (p. 81.) His name is signed to the ap- 
praisement in a clerkly hand. Yet the defendant 
Wyly, himself, testified in the case of Gay vs. Mor- 
gan, wherein Gingery had appraised the lands of 
the Oliver J. Morgan estate, in Carroll Parish, at a 
very low rate, that he knew Gingery well, that he 
was a very ignorant and illiterate man, and could 
not sign his own name, and that what purported to be 
his signature to the inventory and appraisement in 
the succession of Oliver J. Morgan, was not his sig- 
nature. 

That the valuation put upon Raleigh by Hays and 
Gingery was a vile one, far below its real value, is 
apparent not only from what has already been said, 
but from other testimony taken in this case. 

The witness, Isam B. Beard, (p. 111,) who owns 
and lives on an adjoining plantation, and testifies 
that he has known Raleigh for over half a century, 
says, that he had his place appraised in the fall of 
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1867 or 1868, and that it was appraised at $15 an 
acre ; that that was what most lands were appraised 
at in 1868; that Raleigh was worth that, and that 
if he had been appointed to appraise it for the pur- 
pose of a probate sale, he could not honestly have 
appraised it for less, (p. 119.) And to the same 
effect is the testimony of James Beard, at p. 164. 
Wm. Craig, (p. 139,) who owns an adjoining plan- 
tation, swears that Raleigh was worth $20 an acre 
in 1868, and that if he had been appointed appraiser 
he could not honestly have appraised it for less that 
$15 or $20 an acre. 

To the same effect is the testimony of David Muir, 
p. 135, as to the value of Raleigh in 1868. In 1872 he 
bought a place within half a mile of Raleigh, con- 
taining 300 acres, for which he paid $12,000, or $40 
per acre. 3 

On the 15th of January, 1868, certain lands were 
sold by C. M. Beard and wife to Wm. Craig, in set- 
tlement of debt, in reference to which James Beard 
testifies that it adjoins the Raleigh Plantation of 
Judge Wyly, and is of about the same quality of 
land, and that the price for which it was sold to 
Wnm. Craig was from $20 to $25 an acre. 

T. B. Rhodes (p. 223) testifies that he bought the 
Airlie plantation, about four miles from Raleigh, con- 
taining about 1,100 acres, in 1869, for $47,000, or 
over $42 anacre. That the lands of Raleigh are very 
good lands, indeed, and that if he had been ap- 
pointed to appraise them he could not have appraised 
them in 1868 for‘less than $10 or $15 an acre; and 
that if Mr. Newman had been at the sale he would 
have given that price for them, and been glad to get 
them (p. 307). 


¢ 


: i 


65 


Charles McAlister (p. 147) also testifies, that the 
lands of Raleigh were worth in 1868 from $20 to $30 
an acre, and that he could not honestly have ap- 
praised them forless than $10 an acre. 

Le May, p. 86, Ingram, p. 77, Beard, p. 111, Craig, 
p. 138, and McAlister, p. 147, all testify that such 
lands as Raleigh renfed in 1868 for from $8 to $10 - 
per acre per year. 

Hedrick, Deputy Sheriff and Tax Collector, (p. 
151) testifies that front river cotton lands in Car- 
roll were generally assessed for purposes of taxation 
in 1868 at $25 an acre, and thinks Raleigh was 

eassessed at that value, that being the price usually 
given in by land owners in 1868 ; and that the fact 
that Raleigh was in part overflowed in the spring of 
1868 would not have affected the assessment valua- 
tion. The assessment rolls for 1868 and 1869 were 
not to be found in the office of the Parish Recorder, 
but the roll for 1870 was, and from a certified extract 
from that roll, it appears that within the very brief 
period between the time when Raleigh was appraised 
and sold to Wyly at a valuation of $2,533.05, it was 
estimated for purposes of taxation at a cash valua- 
tion of $33,600! <p. 529.) 

Furthermore, all the testimony in the case shows 
that Raleigh was more valuable than Carondelet. 
Not only did the latter place sell at Sheriff's sale, 
after the appointment of F. W. Boyd as dative ex- 
ecutor for $45,240, but it was afterwards purchased 
at private sale, on the 15th of August, 1870, for $32- 
000, by J. W. Montgomery / 

In answer to all this, and in attempted justification 
of the appraisement and sale to Wyly of the Raleigh 


Plantation for $2,533.05, much stress is laid upon 
OM 
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the condition of the place in regard to levees and 
liability to overflow in 1868. 

Thetestimony of Montgomery himself (p. 169)shows 
that Carondelet, which is to the rearof Raleigh, is 
equally liable to overflow from the same causesas that 
place is, and that the overflow was much worse in 


1867, when Carondelet sold for $45,240, than it was . 


in 1868, when Raleigh sold for $2,533.05. 
From the testimony of Beard, p. 111, and Craig, 


138, who own plantations adjoining Raleigh, and of — 


Rhodes, p. 223, it is shown that only about two or 
three hundred acres were overflowed in the spring of 
the year 1868, which did not affect the buildings on 
the place ; that the levee was rebuilt in 1868-9, and 
that the place had never been overflowed from that 
time until the general inundation of 1882. As to 
the fencing, Mr. Beard, owner of an adjoining place, 
testifies that there was only a little fencing on the 
front part of Raleigh in 1868 ; that the plantations 
in the parish were fenced before the war, but not since, 
in that section. He also testifies that in 1868 there 


was a dwelling house on the place, a cotton gin, and 


outbuildings. (P. 113.) 

When the testimony was being taken under order 
of court by the special examiner, at Lake Provi- 
dence, in July, 1882, Judge Wyly, whoconducted the 
examination in his own behalf, introduced, on the 
cross-examination by him of J..W. Montgomery, cer- 
tain acts of sale by the sheriff to himself and others, 
and certain notarial acts of sale, to show that other 
lands had been sold at low prices as well as Raleigh 
was, when sold tohim. Among others was an act of 
sale to him on the 17th of October, 1868, by Jas. A. 
and Selser Bass (p. 276) for the sum of $2,000 cash, 


of all the right and claim of the said J. A. and S. 
Bass to the succession of their father and mother, 
and especially their right, title and claim toa certain 
plantation described,supposed to contain 1,400 acres. 
Whether J. A. and S. Bass were the sole heirs of 
their father and mother, and whether their claim to 
the plantation sold was based upon a valid title does 
not appear. As to the condition of the property 
when the purchase by Wyly was made, Mr. Beard 
testifies, that he knows the Bass place, about three 
miles below Lake Providence, thinks the levees were 
down there in 1868, and the place had been over- 
flowed whenever there had been high water since 
1865, that the place was in a very bad fix in 1868, 
ditches were about filled up with deposits, and does 
think there were many buildings on the place ; 
that there was a dwelling house on the place, but it 
was then outside of the levee. It was between the 
river and the levee. Supposes the leveé was put up 
behind the house because the bank was caving. 
With regard to the other acts of sale introduced 
by Judge Wyly, many of the transactions are be- 
lieved to have been collusive, where the property was 
really valuable, or to relate to the sale of poor hill 
lands, or lands in the swamp, overflowed, unre- 
claimed or abandoned, and of little real value. No 


opportunity was afforded complainant to offer rebut- | 


ting evidence, for the reason that although by the 
order under which the testimony was taken, the com- 
plainant was to take her testimony within a certain 
time specified, and the defendant to take his testi- 
mony within a certain specified time thereafter, after 
which the complainant was allowed a further time to 
introduce rebutting testimony, and although com- 
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plainant’s counsel were formally notified in writing . 
that defendants would begin to take their testimony 
at Lake Providence on the 10th of August, 1882, when 
the time appointed arrived, and counsel for complain- 
ants was in attendance at Lake Providence in compli 
ance with the notice given, the defendant refused to 
proceed to take his testimony, (pp. 425-427, ) and per- 
sisted in taking no action to that end until after the 
expiration of the delays allowed by law and the rules 
of court for taking testimony iu the cause had expired, 
and the time for passing publication had elapsed, 
when in the month of February, 1883, an order (p. 
438) was obtained under which Wyly was allowed 
to testify in his own behalf in the City of New Or- 
leans, away from the parish of Carroll, where infor_ 
mation might have been had of evidence in rebuttal 
of his testimony ; and he then took occasion to in- 
troduce another batch of acts of sale from the sheriff 
to himself and others, and of copies of notarial acts, 
relating, as we are informed and believe, to trans- 
actions either collusive, or affecting lands which are 
either poor hill lands, unreclaimed swamp lands, or 
abandoned lands of little intrinsic value. 

That the sale of lands really of great value, as 
those of Raleigh have been shown to be, can only be 
assimilated to transactions of the character of those 
above indicated, for purposes of wrong and _perver- 
sion of justice, is obvious; and that such things 
have been done, and were done in the parish of Car- 
roll, on an extensive scale, in and about the year 
1868, and that J. W. Montgomery was a master and 
adept in the juggling performance, and how it was 
done, are all vey clearly and cogently made to appear 
in a printed statement drawn by Judge W. G. Wyly, 


and addressed to the Circuit Court of the United 
States for the District of Louisiana, in the case of 
Gay vs. Morgan, a copy of which is in evidence. 

And we have in this record a most notable instance 
of how this thing can be done in the purchase and 
sale of Airlie Plantation, which is about four miles 
from Raleigh. 

On the 5th of December, 1868, Catherine Carson, 
executrix of the will of Jas. G. Carson, declares that 
by virtue of an order and decree of the Parish Court 
for the sale of the property belonging to the succes- 
sion of Dr. Jas. G. Carson, she caused said property 
‘to be advertised for sale for cash, with benefit of 
appraisement required in succession sales,’’ and that 
the property was adjudicated and sold on that day 
at $2.50 per acre, ‘‘ that being the appraised value 
thereof, as shown by the inventory ’”’ to J. W. Mont- 
gomery, for the aggregate sum of $2,500. (p. 331.) 

In about three months after this purchase, that is _ 
to say, on the 22d day of March, 1869, J. W. Mont- 
gomery sold this Airlie Plantation to Thos. B-: 
Rhodes for the sum of $47,000! (p. 332.) 


Capt. Rhodes testifies, (p. 223 :) 


Do Rigo own the Airlie Plantation ? 


Q. 

A. r. 

Q. What did you pay for it? 

A. Forty-seven thousand dollars was the purchase price. 
Q. How many acres are there in the Airlie Pplantation ? 
A. At the time I purchased, about eleven hundred acres. 


J. W. Montgomery, as we have seen, had pur- 
chased Airlie Plantation at succession sale in De- 
cember, 1868, for $2,500.00. He testifies that he 
bought, intending to give the benefit of the purchase 
to the Carson heirs; and that when he re-sold to 
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Rhodes, not a cent of the price was paid to any other 
person than the Carson heirs. 

What became of the rights of creditors of the 
successors of Carson does not appear. Perhaps 
Montgomery was not ¢heir attorney. 


At page 217 he testifies as follows : y 


‘*Q. Do you recollect who were the appraisers of the Airlie and 
Erie Plantations when they were sold in 1868? 

A. I don’t remember. It seems to me old man Valentine was. I 
wanted him. 

Q. Will you examine that document which was filed in the succes- 
sion of Carson, and which is the inventory taken on the 18th of Octo- 
ber, 1868, and say who were the appraisers? [Handing witness paper 
referred to. ] 

A. Michael Gingery and John W. Hays! 

Q. Will you state how Michael Gingery signs that appraisement ? 

A. I see he has made his mark here!’ 


We have been able to bring to light one other sig- 
nificant circumstance attending the connection of 4 
W.G. Wyly and J. W. Montgomery with one .an- | | 
another, and with the affairs of the succession of 
Railey, in the parish of Carroll. The testimony was 
elicited only in the face of most strenuous and per- 
sistent protest and objection on the part of Wyly, 


witness, Montgomery. 
On the 19th of October, 1868, the day before Ra- . 
leigh Plantation was sold to Wyly, J. W. Mont- 
gomery, claiming that August Belmont, of New 
York, was indebted to him as a lawyer in a certain 
amount -for a fee for obtaining a certain judgment 
against the succession of James Railey, with recogni- 
tion of mortgage on a part of Raleigh Plantation, 
sued out a writ of attachment against his client, 
Belmont, and seized his judgment, which was for 
$15,000, and W. G. Wyly, was surety on the attach- 
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ment bond. The attachment was executed by the 
seizure of the judgment the day before the sale of 
Raleigh to Wyly. Afterwards Montgomery obtained 
judgment against his client in his attachment suit 
against him, had the judgment seized and sold under 
ji. fa., and bought it in himself on the 6th of No- 
vember, 1869, for $666.66. It does not appear that 
Mr. Belmont, a well-known banker of New York, 
agent of the Rothschilds, was communicated with 
during these proceedings; at any rate, in such a 
way as to insure the communication reaching him. 
Exh. Q. | 


At page 169 e¢ seg. of the testimony taken by the special examiner, 
"Q's ige Moz Judge Wy] indebted. , @ 
udge Mont was Judge yly ever indebte to yout 

Not personally indebted to me. 
ry You are sure that Judge Wyly was never indebted to you? 
on I don’t remember that he was ever in my debt, I don’t remem- 
r it. 
Q. If he bad been in your debt for as considerable a sum as $10, - 


000, do you think you would recollect it ? 
& tun I think I a bearemesceh ° 
ag g of personal transactions 
A. Yeo As attorneys, we have had a creat deal of business to- 


gether. J thtnk Iwill say, we have had personal transactions together. 
. In what year was at? 

I don’t remember. * * It has been several years +09 
Q. Did that transaction relate in any way to the purchase — Ju 
Wyly of the Raleigh Plantation ? 

. It was an outside transaction. - 
. Can you give me the year in which it occurred ? 

A. I don’tremember. I ‘never eharged my mind with it. Ihadno 
occasion to recollect it particularly ; consequently, I can’t sa 

Defendant objects to this line of inquiry because the w tness has 
stated that it is a transaction with the defendant, W. G. Wyly, that 
has no reference to the purchase of Raleigh Plantation in 868, but 
was ap outside matter. Said business referred to 
by said witness being ined foreign and having no connection with 
that matter, the same is irrelevant and res tnier alios acta. 

Q. Can you tell me about what time it occurred ? 

A. I don’t remember about when it was. I have not the slightest 
remembrance at all. 

Q. Did the transaction to which you refer, in any way grow out of 
or Ae to the purchase by J udge Wyly of the Raleigh Plantation? © 

A. No, sir, it did not. 

Q Are you not now the owner of a cotton plantation in this parish? 
A. Yes, sir. 
Q. What is the name of this plantation ? 
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A. One of them is called Desona, the other is called Carondelet. 
Bought Desona about 1870 or 1871. Paid about $25,000 or $26,000 for 
it. The agreed price was $31.00 per acre and something over. 

Q. Did you make a cash payment ? 

A. I did. 

Q. Do you recollect the amount of the cash payment? 

A. No. I don’t recollect. The deeds will show what the amount. 
was. 

. Do you remember how that cash price was paid ? 

A. I believe Ido. J paid itina note I had of Judge Wyly’s. A 

note or some puper. I don’t know whether tt was a note or a adruft. 
. How did you acquire that note? 
_A. From Judge Wyly. 

Q. Yes, sir? 

A. In a transaction between him and me. 

Q. How did Judge Wyly become indebted to you. 

A. In an outside transaction. 

Counsel fur defendant objects. The witness having stated that this 
transaction between himself and the defendant, W. G. Wyly, having 
no reference to the purchase of Raleigh Plantation by the defendant, 
but that it was an outside transaction of a private nature, is wholly 
irrelevant to the issues in this case. we etc., etc. 

Q. When did Judge Wyly become indebted to you, sir,? 

A. I don’t know exactly when. It was about the time J purchased 
that. place. 

Q. How was it he became indebted to you? 

[Counsel for defendant urges the same objection heretofore made. ] 

A. It grew out of the outside transaction before alluded to, and in no 
ss connected with the purchase of Raleigh Plantation by Judge 

yly. } 

Q. Do you decline to answer that question more fully ? 

A. Well, I don’t care about going into my private matters. I simply 
say it had nothing to do with the purchase of the Raleigh Plantation 
b, Judge Wyly. | 

Q. 1 wish either to know the circumstances of the transaction, or else 
to huve your categorical refusal to answer the question ? 

A. Well, I decline to answer the question, for the reason already 
stated, that it had no connection whatever with Judge Wyly’s purchase 
of Raleigh Plantation. Jt was a transaction between him und me growing 
out uf a different matter altogether, and long subsequent to his purchase 
of that place. 


Counsel for complainant protests against this refusal, and says that 
it is not for the witness to determine upon the relevancy of the evi- 
dence svught to be elicited from him. Counsel avers that he has 
information that this transaction has a material bearing upon the issues 
of this case now pending ; that it is important that the Court should 
know the dates and circumstances and amounts {nvolved in the trans- 
action between witness and Judge Wyly Complainant’s counsel, 
therefore, repeats the question, demanding specific information as to 
these facts, and urges the witness to reply fully thereto. 

Counsel for defendant objects to any interrogatury or answer as de- 
manded, on the ground that they are wholly irrelevant to the issues in 
this case. That complainant’s counsel cannot cr:ss-examine his own 
witness, who has stated the matters and things inquired of him to 
have no reference to the issues involved in this case, or the purchase 
of Raleigh Plantation by W. G. Wyly 
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pene repeated—page 172. How was it that he became indebted 


at Oo 3 Reiley. Ibought « 
I had a judgment against the estate o ; 
ment against Re estate of Ratley and iraneforad it to ° Wis. 


THaT was the outside transaction referred to 
Q. What. judgment was that? <A. It was ; et of Belmont 


against the estate of Railey. 
g. When and from whom did you purchase it ? I purchased 
— eriff ’s sale. i pers badge oo Ihave forgotten. Taoe spots 
what time ia ba: be 
"O t what sh re cale aid you uire that t? 
. It was at a sheriff's sale under a y * © Sparrow 


oa Montgomery held the judgment 
Railey was attached for the fees in r 

Q. How much did you pay for the Belmont mnt judgment ? 

A. I don’t remember now—the (The papers 
show—vide exhibit Q—that he bought it Pa the 6th November, 1869, 
for $666.66, which was credited on the judgment of Sparrow and 
Ne eee te cenineegear ie wet 

or how m ou se e tto Ju 
For about twenty thousand dollars. ald 

li appears from Exhibit Q that a written assignment, under date 

_ bo — 9, 1870, was made ‘‘for value received, *? and filed the 


5 oh fy udge Wyly pay you twenty thousand dollars for that 

u gment? 

A. Yes, sir; he et Panes “ee me his notes for it, which was the 

same thing. I used 

. Was this jud dgment againt against the succession of Railey ? 

A. ta sir; against the succession of Railey. 
Q. Du you recollect when you sold that judgment to Judge Wyly? 
7 Ness sir; Idonot. I think it was about that time. 
A. 


PO 


About what time? 
About the time I bou — the Desona 
Q. sey those notes Ju 


1 transferred them. I think they have all been paid. 

Witness transferred the notes to D. . Jenkins, as agent of the heirs 
of Deeson. He collected the money forthem. Knows that the heirs 
gotthe money. * 

. He paid you for an judgment, you say, twenty thousand 


wo ars? 
A. Hedid. Yes, sir. That is, he gave me his notes, running four 
or five years, without interest. 
Q. At the time, was there any property in the Railey succession? 


Q ed etal 
, c 
A. No, sir Not that Iknow of! Do you mean at the time I bought 


place. 
ge Wyly gave fom for the judgment ever 


rEor 


the judgment? 


+ o, sir. At the time you sold tt to Judge Wyly? 
No, sir ; I think not. Idon’t think there was /— 


A lame and impotent attempt was made, rather 


by way of intimation or suggestion than otherwise, 
10m 
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to account for the payment by Wyly to Montgomery 
of twenty thonsand dollars for a judgment claim 
that was not worth: the paper it was written on, ex- 
cept for some ‘‘ outside’’ purpose, by referring to 
certain cotton claims supposed to be then outstand- 
ing. It does not appear that these speculative claims 
had anything whatever to do with the twenty thous- 
and dollar transaction between Wyly and Montgom- 
ery. That they were not considered or taken into 
account in the transaction is clear, from what Mont- 
gomery testifies to in regard to them. 


Q. (p. 219.) Judge Montgomery, why was it that you did not 
cause the cotton claims to be inventoried for the benefit of the credi- 
tors you represented, when Mr. Egeliy was appointed administrator? 

A. I did not know the amount of the cotton claims. They had 
never been reported to me. I did not know of any cotton, or I cer- 
tainly would have put itdown. J did not think tt was an honest claim, 
and I don’t think so yet. * * Thad heard that they (the Boyds ) 
were getting up a cotton claim. J did not believe they had any, and I 
don’t believe tt now. I believe their cotton was all burned up. 


Judge Wyly, when testifying before the Examiner 
in his own behalf, stated that about 1870 he had 
bought claims to a large amount against the succes- 
sion of Railey, but failed altogether to explain why 
he had done so. He certainly did not say that his 
paying twenty thousand dollars to Montgomery for 
the Belmont judgment, was attributable in any de- 
gree whatever to his knowledge of the existence at 
the time of the speculative cotton claims. He gave 


' no reason whatever for his purchase of the Belmont 


judgment. 

With a view of fortifying that portion of the line 
of defense which rests upon the assumption that the 
fact of the insolvency of the succession of Railey, if 
established, would preclude the complainant from 
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recovery in this suit, Judge Wyly interrogated Judge 
Montgomery as to the solvency of the estate, and in 
reply to the question the latter declared that it was 
insolvent ‘‘forever and a day !’’— 

Is it not rather too heavy a call upon our credulity 
to expect us to credit the assumption that two wary 
and astute lawyers have so dealt with one another 
that one has sold to the other a very valuable plan- 
tation for a price so small, as to amount to no price 
at all, and afterwards sold to him a claim against an 
insolvent succession without assets, and of no intrin- 
sic value whatever, for twenty thousand dollars 
which the latter, for some inscrutable reason, really 
and truly pays—and yet that there is no relation or 
connection between the dealings in the two cases, 
but that as to the former, the latter is strictly an 
‘“‘outside transaction !’’ 

It is respectfully submitted that the decree should 
be reversed. 

ROBERT MOTT, 
WM. A. MAURY, 
For Appellant. 
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OCTOBER TERM, 1887. 


Mary E. R. Boypn, by her next JSriend 
JamMEsS R. Boyp, Appellant, 


| 
ok’ Seices 113. 


WILLIAM G. WytLy ¢€ als. 


Brief on the Facts of the Conspiracy. 


The defendant’s title rests on a fraud, the result 
of conspiracy between him and one John W. Spar- 
row and the defendant Egelly and others, too; the 
evidence tends to show. 

The defendant was a practing lawyer, represent- 
ing a great many clients, he tells us (p. 447 ), for 
many years in the region of country where this drama 
of fraud was enacted, the Parish of Carroll, which, 
W yly tells us in his deposition, ‘‘ was one of the most 
productive cotton parishes in the State.”’ (p. 442.) 

The defendant has also been a judge, a member of 
the Supreme Court of the State by appointment of 
Governor Warmoth in 1869. 

Judge Wyly appears to belong to that small class 
of men in the South who came out of the wreck of the 
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war with a plenty of money in their pockets, and, as 
was to be expected, he was fully equipped to add to 
his accumulations through the general distress and 
poverty of the people among whom he lived ; and 
this, I am warranted in saying, for, according to his 
own account of himself (p. 447), he was going about 
the country cash in hand and ready to buy land at 
any forced sale that happened to tempt him. In the 
general gloom he was hopeful and, trusting to his 
riches, felt that he would endure unto the end of the 
depression that had settied on the country. He tells 
us that he purchased ‘‘within a few years about 
20,000 acres of land in all’’ (p. 447) — land lying, I 
believe, mostly in what is called the richest cotton 
belt in the world. 

In this not very elevating pursuit he tells us he had 
it pretty much all his own way, as those around him 
had no means to compete with him, and strangers 
were not tempted to place their money in that quar- 
ter. (p. 447.) 

When it would seem to be the effort of the defend- 
ant to make it appear that he was absent from Floyd, 
the Parish site, before the forced sale of Raleigh 
Plantation in October, 1868, and that he did not 
reach that point. until the very day of the sale, let 
us not be deceived thereby into the belief that these 
circumstances make in his favor as showing a fresh- 
ness of appearance on the scene that forbade any 
inference prejudicial to him. McGregor was no 
more at home on his native heath than Wyly was in 
Floyd and the region round about, and it is rather 
too large a demand on our credulity to ask us to be- 
lieve that he was a stranger to any opportunity exist- 
ing in that quarter to make money, or that there was 


a fact touching this “‘once magnificent plantation,” 
as he calls ‘‘ Raleigh”’ (p. 442) that was not familiar 
to him. His own deposition warrants the belief that 
he had been lying in wait for ‘‘ Raleigh,’’ on which 
he had a mortgage, too, he says in his deposition, 
meaning, no doubt, the mortgageon a part of Raleigh, 
obtained after the sale in 1869, by the purchase from 
Montgomery of the Belmont judgment, of which we 
shall speak further on. (p. 448.) _ , 

This is almost,if not quite, proved by the astound- 
ing statement which Wyly twice makes in his 
deposition that he never made any examination of 
the mortuary papers of the succession of Railey, 
and that he knew nothing of those proceedings ‘wntil 
after the bill in this cause was filed (pp. 440-441). 
In other words, that he bought and paid for a plan- 
tation at the Court House door, and never so much 
as informed himself of the character of the judicial 
order under which he was buying. He knew Boyd 
had been destituted of his position as representative 
of the succession of Railey, and that Egelly was his 
successor, and yet he paid down his money and took 
his title without asking any questions. - 

It is strange, then, that he should have ‘ posted 
with such dexterity”’ to sue out a motion for the 
confirmation, and homologation of his title. The 
sale took place on the 20th October, 1868 (p. 340). 
The deed was made and the money was paid on that 
very day, and the petition for homologation and 
confirmation was filed on the 31st of the same Octo- 
ber. Verily, ‘‘ lt followed hard upon.” Tis avol- 
ume of evidence, this one act, and almost establishes 
the guilty knowledge of this defendant. 

In dealing with the effrontery that puts forth such 
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transparent untruth in the hope to find some ‘‘ fool 
gudgeon’’ to swallow it, we are tempted to send up 
the lamentation of Sir George Jessel In re Moir. 
(21 Ch., Div. 63) ‘‘That there is not a forensic term 
Jor impudence”’ that we might apply it to this de- 
fendant, as Sir George wanted to apply it to the 
Bankrupt before him. 

It was not therefore inappropriate to select the de- 
fendant Wyly to prepare the brief (p. 395, &c.) 
on the evidenc to establish fraud in the case of 
Johnston vs. Waters, (III U. 8., 640) which much 
resembles this case and which has for some of its 
dramatis personae some of the characters that ap- 
pear prominently in this record. 

It is not enough fora witness to swear, but he 
| must swear credibly. We affirm it to be most 
incredible swearing when Wyly says he knew noth- 
ing of those mortuary proceedings. Judging him by 
the ordinary rules of human conduct and by the 
celerity with which he sought shelter under the judg- 
ment of homologation we must conclude that he knew 
all about the proceedings on which rested the order 
of sale under which he bought. 

The very fact of his absenting himself so long from 
the Parish where he resided is more than suspicious 
when viewed in connection with the other facts. 

It is furthermore a powerful evidence of guilt that 
Wryly meets the charges of fraud in so mild a man- 
| ner in his testimony when questioned on that sub- 
| ject (p. 448). 

After doing all he could to make the impression 
that ‘‘ Raleigh,’ that ‘once magnificent”’ planta- 
tion, he had become so run down and was diminish- 
ing in area so rapidly by the caving in of its river 
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bank, he gravely tells us (p. 443) that he has ex- 
pended $25,000 in improvements on this place which 
one would suppose from his testimony was more than 
half the time under water ! 

We leave Wyly for the present and turn to his 
confederate John W Montgomery, one of the law firm 
of Sparrow and Montgomery. 

It is not a very flattering presentation of this ac- 
tor in the drama that on the 10th February, 1868, 
(p. 383) we find him instituting and conducting a 
suit in the name of the dative executor F. W. Boyd 
to restrain the sheriff from selling for taxes certain 
property of the succession and within less than siz 
months thereafter, to wit, on 16th July. 1868, insti- 
tuting a suit to destitute Boyd of his executorship 
(pp. 334-5) on the ground of his abandonment of his 
office and his domicil in the State, and on the very 
same day without the pretence of notice procuring an 
order of destitution. 

It is this firm of Sparrow & Montgomery that 
Wvly in his brief in Johnston vs. Waters (pp. 399- 
400), charges with being parties to a conspiracy ‘“‘ to 
make, through the form of a succession sale, a simu- 
lated and fraudulent transfer of all the valuable 

. property of the estate to themselves,”’ &c., &c., Kc. 

Now, it is of this firm that Wyly says in his depo- 
sition, ‘‘/ hare known Sparrow and Montgomery 
well for over ticenty (20) years (p. 440). And Judge 
Montgomery in his deposition says he and Wyly 
had had ‘‘a great deal of business together’? and 
had had ‘‘ personal transactions together.’’ (p. 169.) 

We are told then by these two individuals them- 
selves that there are very intimate relations between 
them, and, we may infer, just such relations as are 
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to be found between people engaged in the execution 
of a common scheme of fraud. 

Now, let us look at Wyly and Montgomery in 
combination— 


Among the creditors of the succession of Railey 
was the well known Auguste Belmont of New York. 
He had a judgment against the succession for $15, - 
000 with 8 per cent interest from 22d February, 1860. 
This judgment Montgomery had obtained. In Octo- 
ber, 1869, Montgomery without any communication 
with Mr. Belmont, for we cannot believe his story 
that he could not hear from Belmont, brought suit 
(p. 310) for his fee of 31,114 and attached this judg- 
ment, Wyly being his surety in the attachment bond, 
p. 312), and hal it sold under an execution, he, 
Montgomery, becoming the purchaser for $666.33, 
that being two-thirds of the appraised value (p. 317.) 

Now Montgomery swears (p. 202), that when ‘‘ Ra- 
leigh’ was sold, 20th October, 1868, the succession 
of Railey was insolvent ‘‘ forever and aday.”’ Of 
what value to him then in 1869 was Belmont’s large 
judgment against the succession? Why, maribile 
dictu, he turned around and in the next month No- 
vember, sold this same judgment against the succes- 
sion that was insolvent ‘‘forerer and a day”’ to the 
unwary and unsophisticated Wyly for $20,000, sub- 
rogating Wyly to his rights to the mortgage on some 
400 acres of the Raleigh estate which was enforce- 
able by the judgment. 

Wyly gave his notes for the purchase money, and 
Montgomery swears he used these notes in paying 
fora plantation ; and that Wyly must have paid 
them. (P. 173.) 
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Now see the exhibition Montgomery makes of him- 
self while on the rack of complainant’s searching in- 
terrogation: 

At 169 et seq. of the testimony taken by the specia] examiner, 


8 ase Judge Wrly ever indebted to yout * 
udge Montgomery, was age yly ever you 
Not ; indebted to 


Pope 


You are sure that Judge Wyly was never indebted to eS 
A. I don’t remember that he was ever in my debt, I don 

“al 

do you think you w recollect it ? 


A. - think poner oe a * * 
Q. I am speakin personal transactions ? 
A. Yes, sir. pom ae eae we have had a great deal of business to- 


—_ 1 think Iwill say, mas ine ea te Bian er. 


. I don’t remember. : # It has been several years ago. 

7 Did that transaction relate in any way to the purchase by Judge 
Wyly of the Raleigh Piantation ? 

It was an outside transaction. 

Q Can you give me the year in which it occurred ? 

I don’t remember. I never charged my mind withit. I had no 
oma to recollect it particularly; consequently, I can‘t say. 

Defendant objects to this line of inquiry because the has 
stated that it is a transaction with the defendant, W.G. Wyly, that 
has no reference to the purchase of “eee h Plantation in 1868, but 
was an outside matter. = d business referred to by 
said witness being entirely foreign and having no connection with that 
matter, the same is irrelevant and res tnter alois acta, 

Q. Can you tell me about what time it occurred ? 

A. I don’t remember about when it was. I have not the slightest re- 
membrance at all. 

Q. Did the transaction to which you refer, in any way grow out of 
or relate to the purchase by Judge Wyly of the Raleigh Plantation? 

A. No, sir; it did not. 

Q. Are o not now the owner of a cotton plantation in this parish ? 

A. Yes, sir. 

Q. What is the name of this plantation ? 

A. One of them iscalled Desona, the other is called Carondelet. 
Bought Desona about 1870 or 1871. Paid about $25,000 or $26,000 
for it. The agreed price was $31.00 per acre and something over. 

a. ae you make a cash payment? 

1a. 

ry Do you recollect the amount of the cash payment ? 

A. No. I don’t recollect. The deeds will show what the amount 
was. 

Q. Do you remember how that cash price was paid ? 

A. I believe I og I puid it in a note I had of Judge Wyly’s. A 
note or some paper. I don’t kuow whether tt was a note or a draft. 

@. How dad = acquire that note ? 

From Judge Wyly. 
ry Yes, sir? 


If he had been in r delt for as considerable a sum as $10,000, 


: Yo 


8 


A. In a transaction between him and me. 

Q. How did Judge Wyly become indebted to you ” 

A. In an outside tr+nsaction. ? 

Counsel for defendant objects. The witness having stated that this 
transaction between himself and the defendant, W. G. Wyly, having 
no reference tothe purchase of Raleigh Plantation by the defendant, 
but that it was an outside transaction of a private nature, is wholly 
irrelevant to the issues in this case. * ” etc., etc. 

Q. When did Judge Wyly become indebted to you, sir? 

A. I don’t know exactly when. It was about the time I purchased 
that place. 

. How was it he became indebted to you ? 

[Counsel for defendant urges the same objection heretofore made. ] 

A. It grew out of the outside transaction before alluded 1o, and in 
no way connected with the purchase of Raleigh Planta ion by Judge 
Wyly. 

&. Do you decline to answer that question more fully ? 

A. Well, I don’t care about going into my private matters. I 
simply say it had nothing to do with the purchase of the Raleigh 
Plantation by Judge Wyly. 

Q. I wish cither to know the cirenmstances of the transaction, or else 
to have your categorical refusal to answer the question ? 

A. Well, [decline to answer the questiou, for the reason already 
stated, that it had nc connection whatever with Judge Wyly’s pur- 
chase of Raleigh Plantation. Jt was a transaction between him and 
me growing out of another matter altogeth-r, and long subsequent to 
his purchase of that place. 

Counsel for complainant protests against this refusal, and says that 
it is not for the witness to determine upon the relevancy of the evi- 
dence sought to be elicited from him. Counsel avers that he has 
information that this transaction has a material bearing upon the 
issues of this case now pending ; that it is important that the Court 
should know the dates and circumstances and amounts involved in 
the transaction between witness and Judge Wyly. Complainant’s 
counsel, therefore, repeats the question, demanding specific infor- 
mation as to these facts, and urges the witness to reply fully thereto. 

Counsel for defendant objects to any interrogatory or answer as 
demanded, on the ground that they are wholly irrelevant to the issues 
in this case. That complainant’s counsel cannot cross-examine his 
own witness, wi o has stated the matters and things inquired of him 
to have no reference to the issues involved inthis case, or the pur- 
chase of Raleigh Plantation by W. G. Wyly. 

Question repeated—page 172. How was it that he became indebted 
to you? 

A. I had a judgment against the estate of Ruiley. Itought a judg. 
ment agatnst the estate of Railey and transferred tt to Judge Wyly. 
THaT was the outside transaction referre:! to! 

Q. What judgment was that ? 

A. It was a judgment of Belmont against the estate of Railey. 

Q. When and from whom did you purchase it ? 

A. I purchased it at sheriff's sale. 

Q. When? 

A. I have forgotten. I don’t remember exactly what time I pur- 
chased it. * * * 

Q. At what sheriff's sale did you acquire that judgment ? 

A. It was ata sheriff's sale under u judgment [held * Sparrow 
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and Montgomery held the judgment. The judgment of Belmont against 
Railey was attached for the fees tn recovering the same. * * mad 

Q. How much did you pay for the Belmont judgment ? 

A. I don’t remember now—the papers would show. (The papers 
show—vide exhibit Q—that he bought it on the 6th November, 1869, 
for $666.66, which was credited on the judgment of Sparrow and 
— against their client, Mr. Belmont, for $1,110 and interest.) 

Q. For how much did you sell the judgment to Judge Wyly ? 

A. For about twenty weit Q th msec 

(It appears from exhibit Q that a written assignment, under date 
of November 9, 1870, was made ‘‘ for value received,’’ and filed the 
next day.) 

Q. Did Judge Wyly pay you twenty thousand dollars for that 
judgment ? 

A. Yes, sir; he did. He gave me his notes for it, whtch was the 
“OQ. Waihi ; jode os cane sth ccession of Rail 

. Was this ent st the su on 0 ? 

A. Yes, sir; cndinet the succession of Railey. ef 

Q. Do you recollect when you sold that judgment to Judge Wyly ? 

A. No. sir; Ido not. I think it was about that time. 

Q. About what time? 

A. About the time I bought the Desona place. 

Q. Were those notes Judge Wyly gave you for the judgment ever 


d? 
I transferred them. I think they have all been paid. 

Witness transferred the notes to D. C. Jenkins, as agent of the heirs 
of Deeson. He collected the money forthem. Knows that the heirs 
got the money. 
act, “s paid you for that judgment, you say, twenty thousand 

ollars 

A. Hedid. Yes, sir. That is, he gave me his notes, running four 
or five years, without interest. 

Q. At the time, was there any property in the Railey succession ? 


A. Any property ? 
Q. Yes, sir. 


A. No, sir ; not that I know of. Do you mean at the time I bought 
the judgment? 

Q. No, sir. At the time you sold it to Judge Wyly? 

A. No, sir ; I think not. Idon’t think there was /— 


All this was enacted in the presence of Wyly on 
24th July, 1882, who was his own counsel on the 
occasion, and yet when he took the stand on 26th 
February, 1883, (p. 439,) Judge Wyly doesn’t open 
his mouth in explanation of the most inscrutable oc- 
currence in the record! How is this reticence ex- 
plicable on any sound theory of innocence? Why 
did Montgomery falsely deny in the most solemn 
manner that Wyly was ever indebted to him? (p. 
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169.) Why did he persist and persist in his refusal 
to testify as to this extraordinary transaction of his 
with Wyly? Why all this holding back, if it was 
not that the facts sought to be withheld had a dam- 
aging bearing on the case in the witness’ opinion, 
and he as a lawyer of long and varied practice ? 

Wyly cross-examined Montgomery, and the char- 
acter of that pseudo cross-examination, a mere farce, 
the two being in complete accord and playing all 
through into each other's hands, of itself shows how 
intimate the relations of the men were. Yes, I may 
say there is a volume of proof in the tone of that so- 
called cross-examination. 

But to carry out the scheme of fraud a false ap- 
praisement was necessary. 

The evidence as to the qualifications of the ap- 
praisers selected, Hays and Gingery, show their 
unfitness for their positions. They both appear to 
be ignorant men. Certainly they were ignorant or 
corrupt. Indeed Wyly testified in Gay and Morgan 
that Gingery was ignorant and illiterate and could 
not sign his own name. (pp. 564-5) Let us see if 
that is not so. © 

In December, 1868, John W. Montgomery pur- 
chased ‘‘Airlie’’ at a succession sale for $2,500, that 
being the appraisement made by Hays and Gingery. 
(p. 331) In about three months after this purchase 
Montgomery sold ‘‘Airlie’’ to Thomas B. Rhodes for 
the sum of $47;000. (p. 332) 

Railey left two plantations in Carroll Parish, Ra- 
leigh and Carondelet. In 1860 Raleigh was ap- 
praised at $119,395, (p. 353) and Carondelet at $92- 
800. : 
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In 1865 Raleigh was appraised at $95,645 and. 

Carondelet at $52,200. (p. 380-1) 
- In 1867, Carondelet, which was ordered to be sold 
with benefit of appraisement, was appraised at $39 
per acre, amounting to $45,240—and on the 2d Feb- 
ruary was sold to John W. Montgomery for $45,240. 
Yet on the 20th October, 1868, ‘‘ Raleigh’’ was sold 
for $2,533.05, or $1.50 per acre being the appraised 
value as fixed by Hayesand Gingery. Raleigh wasal- 
waysregarded as greatly the more valuable of the two. 
Carondelet was not only not so good land but it was 
more exposed to overflow than Raleigh. 

Then again, why was it that when Gingery, who 
could not write his name, came to sign the appraise- 
ment of Raleigh, he took hold of the pen while Mc- 
Candless wrote his, G.’s, name (pp. 58, 65), thus 
making it appear that Gingery signed his name? 
Why was it that Gingery did not make his mark in 
this instance asin others ? Montgomery shows that 
when ‘* Airlie’’ and ‘‘Erie ’’ were appraised Gingery 
made his mark. (p. 207.) 

The deposition of Egelly shows that he was a mere 
cypher. He says ‘* / will state right here, so as to 
shorten this thing, that 1 had nothing to do with it. 
The attorney, J. W. Montgomery, conducted all the 
succession matters.”’ (p. 122.) This he reiterates 
again and again. Egelly knew nothing, examined 
nothing. He was a mere tool of Montgomery, who 
needed to get Boyd out of the way that he might 
complete the wreck of the Railey succession. 

And then Montgomery’s failure to write to Mrs. 
Boyd, as he did in 1865 (p. 270), and to her husbaud, 
as he did in 1875 (p. 269), seem to point to nothing 
short of fraudulent intention.. 
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Can this record be read without generating the con- 
viction that Wyly was deep in this conspiracy to 
wrest ‘Raleigh’? from its lawful owners ? 


WM. A. MAURY, 
For Appettant. 
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FREDERICK W. BOYD, EXEOUTOR OF 
JAMES RAILY, DECEASED. 
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- Phe estate is insolvent. Bhe has no cause Of action. 


Third—The compleinant has never been recogaised as heir or 


legatee under the testament; nor has an perder of the probate 
court.to pat her in possession of the property of the estate been 


guy property of the succession in Louisiana. 
. Fourth—The succession of James Railey ie still epen and 


Ssipicdud patie ufmtand 0 loner 


the will. | 


Fifth—The administrator of the succession of J. Reiley, or the | 
sapak bien of Jpenne Boley are neeenyee Resear oak Se Sa Rte | 


made parties in thiseyit., © cise, pon 
" Bazth—‘Paoipeeberiptions of eo yelan, coder Axttekee Shand 
9548, of the Civil Code of Louisiqna ; aad the prescripcioes of ten 


Yeats, under Afticles 8474 -and S476, of ‘tlie Orvil-Uode; ‘wad tie 


prescriptiva of oné year, geen grtmnnm had itke! Codie of 
- Peactice, were plesded. Pi A oo 

Seventh—The complainant has not tendered to W. G. Wyly, 
or effered to return to him, the price paid by him for the prop. 
erty, the parchese money baving besa used to pay debts of the 
euccession. 

Eighth—The judgment of thp probste court of ‘Carroll perish, 


< : eo Mentiteting Boyd, :exeentor;. and appointing Egallg adestaistrator 


wl: the eotate::of J.-\Railey, tee Judgement: ordering: the ieale : of 


- 3 "property of the:estate ito pay debis;-qnd the jedgmenti:hpmolo, 
4 gutiag the: final actoust cf Canaries B. Hyelly, dictrivasing the a 
proceeds of the sale of Raleigh plantation and diechatging:bim = 


‘ @euas his trust, Gated :10th-0f Megiand Jab of nly, 1908,: sce 
~all judgments of a State court, :bavieg: juriediction of the nuccee 
sion; - aed said jodgmedts: could:-euly: pave: Been reversed of 


appeal or annulled :by : direct action-éa enid court, within the | 


time preseribed by law.- Bhey were:res jticuta: when thie wait 
was filed and cannot be attrckell collatesaily. : Tus preseription-of 
ene year aguiast any ection to aneulesid: judgments is pleaded, 


Gecensrd should be paid first. The debts have sot bees paid, \ . 


' granted, which is a prerequisite to authorize her to take or claim ; 


wudér Article 618, of the Code of Practice of Louisiana, Aedtee - § : - 
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The bill charges that “ia the mouth of July, 3 
Williem:@. Wyly” onth the qaidCuneias I igtiig.:@ 


enid.proceadings, either perscaaliy:et by wurdor ext hee te ‘repre 
sent him, and Aad no notice whatever. of ths procesdinges, nor: af 
the janbeequent proceedings csanceted. with the: sale. of: said 
as a 
~@gneumated.” “aq aE it cc: oye? go? 
- ,Ebe complainant called eld Charles B, Rgelly-s0 0. witnens, 
He stated ip enbetance . that: he... was: requested: oy Jadge 
Meatgomery. to. nceapt the appoletment. of adesinletratoe : of 
3. Railey’s. estate and be consented #0 dose; and thet be; wes 
guided in bis administration by the::advice of his: eltorneys; 
Geerrow.& Mentgonsery. . On ercss-exacsication ho aaowered'as 
‘ foliows: . That de had na: cawuiation or conferenes with: WG. — 
Wyly,.. in reference to the eutcomion . of Janes... Raila; or: in 
reference to, his appointment as adminisirater,.or in reference $0 the 
inventory, RN ee ee 
40 kis administration of the succession; : iB. p. 128. ni tt 

. JHe:stated that at the. time: be | was: appointed: etemuimgaile 
be. resided at Lake Providence, ead -W:G: Wyly. sceided -:t 
Hieyd, about 20 miler beck from Lake Providence: aad that the 
 vecoli€etion of sesing W.G. Wyly about the 16th of July, 1968— 
<-saienttg iptnadiaria seed 9c <a iataaninmees pete 
so al 

= ile was asked, “Did Wi Go Woty esliade or confederate with = 
yous; fir the purpose of eff-cting «frandatent sale of the Ralsigh 
plantation f ‘and his answer is,’ “Ne,tir, he did got”. Did 
you have any conyewnation with hia te reference to: that snenes- 
sion, or:im reference to -bis purchase of the property ?” « His 
answer is, pe AUGER MSE eR gE EN RS 
of:the property.” B. po ld. = eH be oF 
_<« 6Did- you have ‘aay conversation whatever with bia ia 
reference to the iaventery: or sale of that. property?” Hie. 
auswer fs, “No, sir.” He says, “I telleve tee Met time I saw 
hiaa there (at the plece of sale) was whes I wat tryieg of the 
property.” «Did you have any coaversation with: hien prier.te 
the eale, or any commentication with him before the-esle?’s 
“No, sir; aot that I am aware of.” “Did you make any 
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_ gale, under Jadgment ts his tevot dgetent A:'S 
ment of Balshout agatact thas eaeneabin! of Settee? 
did “that ““jedgeieet © to -Wilttam® G@.- parresienry- 
oe long: tiade for about -920.000, about Desmbers 
178, 174—anore than two gears afte the unle of | 

As this-te the one fact. epos which 
to rly to prove the aad chergatagatant Wu Vy 
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‘ <A. Belmont bad a jadgmant fur $15,000, with 8 per cont inienent 
froga 230d February, 1860, against the sacsessian of Jamen Railay, 
with a. mortgage en the Raleigh plastation. fea 
testimony R. p. 450. ; 

 Antevior to the time W. G. Wyly pastes the Bebeiiat dede? 
ment from Judge Montgomery, wetnes pepaetqriiee tin 
. tended to briag this suit tn eqeity. * 

Hie nad then expended a large sam of money, about $25,000 fa 
improving the plantation to make it possible to encetssfaily 


SS  - Galtivate it, after the levees bad been pat up in 1800, ‘He had 


aleo learned that there was ponding in the court of claims a salt 
in behalf of the estate of James Ratley, against the United States 
for aboat $90,500. As a precaution, he deemed it prudent to per 
Chabe on time, the Belmont jadgment, bs in the event that such a 
cult wae brought aod the plaintiff was sucemetal, that judgment 
would have to be paid, ac it was secured by mortgage on eald 
. place, and at all event, he would prodably be retwdersed ont a 
the proceeds of the claim against the United States, whith he 
‘wee informed was valid. R., p. 448, 178 ; Record of Ovart of 


—— " Chalane p. 516 ; Atvuni’s letter T, 450 


Thie suit against the United States was filed in the Court of 
Claims on 19th August, 1968, and Jedgment in favor of the estate 
_ ee rendered fo May 1874 for $37,350,92, and thet smogot wes 
paid to F. W. Boyd, exeoutor, and the husbaed of compiaisent op 


ore the 27th of August, 1874—siz years after he hed . been deetitated 4 


of the office of executor, R., p, 527. Not a cent of that money 
pas been accounted for to the probate court of Carroll paried, or 
applied to the payment of the debts of the succession, 

_ It appears form the testimony of Mr. Aroni, one of the ation 
neye whom the plaintiff bad employed to institute a seit’ egaingt 
.W. @. Wyly. to 1870.0 1871, thet efter they had investigated.the 
fecte in the case, they declinad én bring the-eait end regarned the =. 
3 ns ics cen tic watated 
4m Sheir letter to ber: 


‘We fied theta number sitgneiinnnd for seinisiaaiiie 


have been obtained against the extate, which are stil existantndd = § 


the sale, aed arsam, & rn -arpeeent 
claime against the estate, whieh stevt, i: 
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- against the estate.” : 


He bad abendoned his residence in the State, gone:of;"aa01 


fous: to have paid thas the: others: 1 weno pret th 
R., p. 179.0 °°: Lee ae 

, (I did:eo”? (caused Boyd to be removed and Egolly appotated 
administrator) ‘because Boyd was not''a resident of tha Stet 


had no means t) serve a process. on hia, Teere was so out to 


ee A i tae BB R.. p. 179, 184. 2° ~ 


. Hedid net represent the estate, that is,:he was not athe State. 
‘The property was just lying there with sobody ia possesion of 
it... “I believe Raleigh plantation. was overflowed ia 1667.‘ It. 


was aan ale PEM iE RRB At: oa 


they were all goiog to ruin,’”’ etc. it a 
\: Hle-testified. that: he thought. iti was ble-daty,: iaeimeine 


: baving. claima against the succession, ‘to cause an. admiaistrator 


to be appointed, and that that bed: been ‘hie :aoiftorss practice: ia 
similar cases; and. that Wa. Deason, surety on -Bayd’s -boed, 
bad gone iato bankruptcy ie 1867 or 1868 and eee 
ward. R.-pp. 180, 164, 185... - cal 


a t 


si 


cml cout octenttlen (Bape) pik beget: ae order of: ert for | 


Mr. Boyd to sell property, and he went off, oat of the State with. 
out trying to enforce the order'of court, There was-nothiag dese 
or.could be dons until Mr, Egelly or seme eae else wae appointed 


ay 


administrator.” . «No, sir ; he (Buy@) dover paid any ‘of them 


(detts) to my kaowledge. He never-did.” ..- - i jie ly 
. He says Boyd had gone (out of the State) more than. a year 


- gefore he took steps-to: have Egelly apposted, His ateation = 
being called to the charge that Sparrow. & Montgomery, Eyelly 


and Wyly bad confederated and conspired together to defread — 


complainant bys sale of the Bileigh: pliatation,:be was acked if 
the charge was trae or false. His auswer is, ‘It te not. tree. 


_ _ Phere was a0 confederstion at ali--aot.a perticle of trath':in :it, 


‘The proceedings are set out by me in the usual mode-of each pra 
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S82 ogrys fot $8000, 90, the 4th.of. April, 1008. ; Deed: moerked 18, 
By FL. Haqana, at private ente,epld.tp, FM. Teginn, sho Riguyped 
pleatation,,:1, mile. belaw Beleigh, aggl .coginiping, 800 ucres, for 
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Ia: Beckeell vs. Comst:ck, 112 U0. 8. -B; the court said: 
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-,, 1a, February, 1900, Jaines “Raitey dtell. Ya'Si 
twenty-one years after, iter} eR Bays : 
under the testament, laciitared this pale to dudét’e da’ tint: - 
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Was not worth $1:50' por acre, when he testified: ici <the 
~ Jeves wets not put ap oa its front. S300 sipay BI setteg 
= * Wit; hes cost the defendant over $25,000 to repair the place-se 20 
.  @itbe-able.to cultivate it. It ib:certain. cmmneaaes Laas xock 
- ~ would not sell for that sums at a ensb enle'Row, <2) | § stb ux 
_imhere is:not.a title of evidence to impage the good. faith, ona 

= poneety of the defendant in baying ot that enle. i. ome, tothe 
<  SEamy, corroborated by .that..of. several thet bis; 
ss caasiean Gon Aah pnd:-hoants.sidl sh e-ssten faldehsaaih Miedo 
959 fon property. effeliaziy.situeted then euiling in thet. parish, 
<The, complainant bas . offered -in_ evidence the irief of W. J. 

S- ~ Wyly filed in another suit, and bis tentiqnony given in. that.ow 
;  A.motjon.to cupprem this evidence, was made... ... . al 
a Bat:if tbe evidesce. be..considersd, and it. prove anything, i 
= ee ve eee not have bern engaged je pay. <a 
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be affirmed with coste. 
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the juriediction and decree of the court ordering the sale Te. 
truth of the record copucrping ,matters. within. tte jertediction cannet . 
be disputed in an action like this, 
14 La, 146; 7 Rob., 68; 10 Rob.; 6; M Ta. Aun, 16; La, Ane., 
-A7; 2 La. Ann., 55; 38 La. Aun., 756. iad a 


Ta equity. 
Boatner & Boatner and Mott, Sanders & Kelly, for claimast. 
John f. Uudeling, J. R, Beckotth ent W. @. Wyly, tot respondent. 


BoaEMaN, J. The complainant alleges that she le the owner, 
of a valuable plantation in Carroll parish, knowe as as the “Raleigh 
plantation,” which was bequeathed to her ase particular Jagatee 
by her father, James Railey, who died A. D..1900 She.avers 
that W. G. Wyly and others, mentioned Ta the’ ‘bul, conspired” 
tagetiior to frandulsatly deprive ber of the sald ” * 
causing jt to be conveyed to sald Wyly ‘nader the forme 
Of... jodicia) sale, which was. made in framd and. without 
’ authority in law in October, 1868; ‘that these detediauts ‘covertly, 
taking advantage of the absenes of F: W. ‘Buje, Net besides, 
sud éxecator of the Railey ettate, festitated seit agaieet him | 
" Gestitate bien from office in the probate court, . Carroll. parish, 
and ia July, 1968, caused 0. R. Egelly to:be appointed aduinie- 
truter ‘of the enld succession ; ‘that enld Boyd wast dot etfed; and 
sheide no voluntary or suthindined ‘eppesranes fa the ‘cait,’ and 
Kuew nothing of the proceedings ender whieh the ssle to Wyly 
. wes made until after the sald illegal and. fraedalent esle-had 
beam gounpleted ; that tho removel.of Boyd:and the appotetment 
of Rgelty ‘was without any effect tn taw; that" Ryetly wader the 
pretence of paying debts agaisist ‘the suctession, a Jarge part -of 
the debte being for lawyers’ fees claimed as-dne to the law fire 


. fe . Qf -gehieh one of these defendants: wag a member, caused the-sald 


plantation tote cold without:any notice to claimant; who alleges 
tliat she, under her father’s ‘will, ‘was and is, as a particular 
legates, the owner of said plastation ; that. these defendants 
caused, the plantation to be appraised, jo fraad of aad.in injary of 
her rights, by incompetent and:nnworthy-appraisers, at the vile 
price of $2588 05, at which ‘price it wes adjadicated ‘to Wyiy, 
when it was worth much more, end hed bees ‘appraised, two . 


SO Oe ran any emcee 


» 


sieajtheassiitactdicteemn ony: putea whttss Ki been believed .00:be 
the mel trees, sprovified fhe title, were anch te to tagmeter theowetientip 
of the property.’” | 
‘The mortuary papers in Railey’s succession show that gait 
| was instituted by the Louisiana Bank snd other eredijors 0 of bis 
saccession to remove Boyil from the executorship, beckaed be 
had left the State, and abandoned bis treet; and jodgme 
indicating in its language the preseuce of ‘all eden ties, 
removing him, and eppointing Egelly innientiee ves, 
rendered July 18, 1868. But it is contended that Boyd was sot 
ctted'and made no appearance in the salt, and, in Sefanit ‘of 
citation or of volantary sppesrance, Boyd's execatorthip could 
not be affected by the jadgoment, which was an ateclete Salllty ” 


that under the proceedings which followed, all of whieh were 
procared by frand and wroogful conspiracy, Wyly could not 

have purchased in good faith ; and thet his illegal title ecassot, 

as against his equitable and legal rights, be mode gobd or cared 

byady statate of limitations." oe aan 

‘fo pass epon the plea of prescription provided for ta airttete 

3478, Civil Code—the only oné I think it necessity to eodsider—' 

it‘ becomes netssary to examine bat = part of thé testidrosy ia 
(hé‘Tasmenee volume of evidence presented to the dovart. : Bat, 

= before discussing the evidence bearing particularly apos the pica 
~~ Gf pteteription, it may be well for me to state-berd that ot the 
=, >  -Udating of this case, at which time moet, if not all;* of the é¢i- 
déuice war'read to the court and illustrated: by the argument of 
Teatoed cotinéel, and on a” most esreful consideration of ‘the 
dviivats subsequently made, I was and am_ sow clearly of the 
Mates that if ttitre' wes asiy fraudelont evespiricy ‘or ‘corrept 

- @illestod by or betwesn any of thé severst persdas meaticéed fa 

» the ‘bit, to deprive complainant of ber property, Wyly kaew 
siéthitg of It, and wad in ‘no Way a patty to the wrong fal aéti 

Ta the early years after the war the testimony is (his nes 

ofirme, what ie historically: knowa to be :true,: that. the sectien 

Of the State in which the Raleigh plantation ‘le ‘cltuate wae, by 
bereft of its old-‘ime prosperity and value. The plantation was 
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sion creditors of Railey’s succession, This money belonged te 
the succession, and with a very small part of it, she or her 
husband, who still claimed to be execator, cowld have defrayed 
the expenses of a suit to bring the Raleigh plantation back into 
the succession assets, It is difficult, under this summary of facts, 
to see any good reason for denying to Wyly the benefit of the 
prescription of 10 years, under whieh the Civil Code wisely 
protects purchasers in good faith who have been holding and 
possessing, as owner, more than 10 years under a title transiative 
of property. 

If a farther reason for confirming Wyly’s legal title was neces- 
sary, it can be found in the principal of lew, abundantly sup- 
ported by numerous decisions of the Sapreme Ooart of Louisiana, 
that a purchaser at a jadicial sale is protected by the order or 
decree of the court, and he need not look beyond the decree and 
the jurisdiction of the court ordering the sale; the truth cf the 
record conceroing matters within its jurisdiction cannot be dise- 
pated in an action like this, 14 Le., 146; 7 Rob., 66; 10 Rob., 
306; 14 La. Ann., 154; 22 La, Ann., 175; 2% Ls. Aon., 56; 2 
ia. Ann., 755, 

Under the view I have taken of the defensive pleadings and 
proof, I have thought it neeessary to discuss, unly in a general 
way, the relations of the several other defendants, aside from 
Wyly, to the compliainant’s demand; but the opinion and de 
eree of the court will protect all of them against the demands of 
complainant. | 
Deeree for defendante. 
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I certify the foregoing to be a true copy from the original 
record in this office. 


- Witness, my had and seal of said coart, at the city of Monroe, 
La., this 23d day of November, 1887. 
tora Anca, : 
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1 Pleas before the Honorable John J. Jackson, judge of the dis- 

trict court of the United States for the district of West 

Virginia, at Charleston, in said district, on the 26th day of No- 
vember, 1883. 


Be it remembered that heretofore, to wit, at a district court of the 


United States for the district aforesaid, holden at Charleston afore- . | 3 


said, on Wednesday the Ist day of May, 1878. , 
GeorGE R. C. Ftoyp 


v3. In Chan ; 
Joon W. JOHNSTON a 2 — 


This day came the defendants, by their counsel, and here filed 
in this court a copy of the record and proceedings in this cause from 
the circuit court of Logan county, West Virginia; and, on their mo- 
tion, it is adjudged, ordered, and decreed that this cause be here 
docketed in this court and proceeded in as if it had been originally 
commenced herein; which record, referred to in the foregoing order, 
is in the words and figures following, to wit: 


Pleas had before the circuit court of Logan county. 


Be it remembered that on the 6th day of October, 1877, the fol- 
lowing bill in chancery was filed in the clerk’s office of the circuit 
court of Logan county, West Virginia: 


Bill. 


2 The bill of complaint of George R.C. Floyd against An- 
thony Lawson, John W. Johnston, James M. Payne, Louisa 
Buchanan, James A. Sidebottom, James M. Jackson, J. B. Buskirk, 
Simpson Ellis, Larkin Justin, Thomas Avis, Hickman S. White, 
John Chafin, William Chafin, J. E. Rickiter, James A. Nighbut, 
Henry Nighbut, Harvey Walker,and John V. Buskirk, filed in the 
circuit court of Logan county. 


To the Honorable Evermont Ward, judge of the circuit court of said 
county : : 

The above-named plaintiff complains and says that on the 2nd 
day of December, 1857, he entered into a contract with the defend- 
ant, Anthony Lawson, for an exchange of lands. By the stipulations 
of said contract the plaintiff, George R. C. Floyd, on his part, sold 
to the said defendant, Anthony Lawsun, two several tracts of land, 
situated in Tazewell county, Virginia, in the west end of Burke's 
Garden—one tract known as the Waterford place and supposed to 
have contained eight hundred and two acres, and the other tract 
known as the Smith place, adjoining the first-named tract, & was 
supposed to contain four hundred and sixty-seven acres; the title 
to the first-named tract of land was in John B. Floyd and this plain- 
tiff, and the title to the second and last-named tract was in one Bal- 
lard P. Smith—for the sum of twenty-six thousand dollars, and 
the said plaintiff agreed to and with the defendant, Anthony 

1—-405 
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2 ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


Lawson, to procure deeds to him, with covenants of general 
warranty and relinquishment of dower, upon the payment 
3 of the purchase-money set forth in said contract, and was to 
deliver up the possession of said lands to the said defendant at 
once; that the defendant, Anthony Lawson, on his part for the said 
tracts of land, bound himself to pay for this plaintiff the following 
sums, to wit: To Ballard P.Smith the amount for which said Smith’s 
place sold for under a decree of the circuit court of Washington 
county, which was supposed to be at that time eight thousand four 
hundred and ten dollars, but it was then understood between the 
parties that if that sum was not correct the true sum was thereafter 
to be ascertained and paid accordingly; and, further, the said de- 
fendant, Anthony Lawson, was to pay one A. S. Gray the sum of 
$9,850 00, to-be paid in three equal installments, and also to pay to 
this plaintiff the property of the said defendant, Anthony Lawson, 
situated at Logan Court-House, consisting of five half-acre lots, to 
wit, Nos. 8, 9, 10, 11, & 12, in the plan of the town formerly known 
as Lawnsville (now Aracoma), and about one thousand acres of land 
lying on the east side of Guyandotte. river and north of Aracoma, 
being all the land owned by said defendant, Anthonv Lawson, below 
or north of Kezer’s branch, lying back of lots Nos. 6 & 7 and below 
the public square and down as far as McDonald’s land, for which 
said lots and land this plaintiff agreed to pay to the said Anthony 
Lawson, in the exchange of land as aforesaid, the sum of ten 
4 thousand dollars; and the said defendant, Anthony Law- 
son, agreed to and with this plaintiff to make to him a deed, 
with covenants of general warranty and relinquishment of dower, to 
the :.bove-described lands, except one tract which had been recently 
granted to the defendant Lawson and that part of another tract 
lying back from the river, which the said defendant was to convey 
specially; and it was further agreed that the difference between 
six thousand dollars and the sum necessary to be paid to Ballard P. 
Smith should be due from this plaintiff to the defendant, Anthony 
Lawson, to have been paid by the plaintiff to the said Lawson when 
he should deliver the possession of the lots, &c., to the plaintiff, a 
copy of which contract and agreement is filed herewith, marked 
“A,” and prayed to be made part of this bill of complaint. 

And the plaintiff would further represent that he failed tu pay 
that portion of money mentioned in contract and agreement of the 
2nd day of December, 1857, to wit, the difference between the six 
thousand dollars and the amount which the said defendant, Anthony 
Lawson, was to pay Ballard P. Smith, and which was a lien on the 
land sold by the defendant, A. Lawson, to this plaintiff, in the county 
of Logan, and mentioned in the agreement aforesaid, and that 
the defendant, Anthony Lawson, after the purchase-money be- 
came due and payable on that portion which was a lien on the 
Logan lands, instituted a suit in the circuit court of Logan —, 

on the chancery side thereof, against George R. C. Floyd, 
5 this plaintiff, and others touching the balance of the pur- 
chase-money claimed by the said defendant for the tract 
of land near Logan Court-House, which said suit was compromised 
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between the said defendant, Anthony Lawson, and the plaintiff and 
John W. Johnson, as will appear by a contract and t en- 
tered into on the 3d day of August, 1871; by the stipulations of said 
contract it was agreed that the said suit should be dismissed at the 
next term of the circuit court of 


making in all $5,051.30, peyable as follows, to wit, one-third on or 
before the first day of January, 1873; one-third on or before the 
first day of January, 1874; one-third on or before the first day of 

January, 1875, all bearing interest, at 6 per cent. per annum, 
6 from the date of said contract and agreement; and it was 

further agreed by the les to the said agreement, the said 
Anthony Lawson and this plaintiff, that the property sold by the 
defendant, Anthony Lawson, to this plaintiff, in the county of Lo- 
gan, to wit, the tract of land estimated to contain 1,000 acres, and 
the lots of land, and all the lands owned by the said Anthonv Law- 
son lying below the Kezres branch above Aracoma, lying back of 
lots Nos. 5, 6, & 7, in the original plat of the town of Lawnsville (now 
Aracoma), including the following town lots, as laid down on said 
plat of said town of Lawnsville, Nos. 8, 9, 10, 11, & 12; thence down 
the river to box-elder at the lower end of said Anthony Lawson’s 
land ; thence with the division line between said Lawson’s land and 
McDonald’s land; thence up the point of the ridge below the Sagar 
Camp Hollow to the back line of said Lawson’s land ; thence with 
the back line of the said Kizres branch, and thence down the same 
to the beginning, should be controlled by the said John W. John- - 
ston, and should be in the said Johnston as an indemnity to him, 
and the legal title to be retained by the said defendant, Anthony 
Lawson, until the payment of the purchase-money by the said John- 
ston and Floyd, except certain portions of lands ana lots sold to Isaac 
Morgan and John & Urias Bushkirk ; and it was further agreed by 

the parties to the said contract that such portions of the said 
7 land should be sold by the said John W. Johnston or his agent 

should be conveyed by the said defendant, Anthony Lawson, to 
the purchaser upon payment to him of the purchase-money of the said 
portion so sold, and the balance of the lands, if any, not sold by the 
said Johnston or his agent to third parties should be conveyed by 
the defendant, Anthony Lawson, to this plaintiff when the said sum 
of $5,051.30 was paid, with all its interest, a copy of which agree- 
ment is filed herewith, marked “B,” and prayed to be made part of 
this bill of complaint; and the plaintiff would further represent 
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that by virtue of the said agreement of date the 3rd day of August, 
1871, this plaintiff was appointed the agent of John W. Johnston, 
duly authorized to make sales of the lots and tracts of land pur- 
chased by this plaintiff of the defendant, Anthony Lawson, at and 
near Logan Court-House, referred to in said agreement, and by virtue 
of his agency and authority conferr-d upon him, as aforesaid, the 
plaintiff in good faith sold the following lots and parcels of land 
mentioned in said agreement to the following parties, to wit: one 
lot, No. —,to Louisa Buskirk (now Buchanan) for the sum of $800.00; 
one lot, No. —, to James A. Sidebottom for the sum of $150.00; 
two lots, Nos. —, to James M. Jackson for the sum of $450.00; one 
lot, No. —, to J. B. Buskirk for the sum of $200.00; two lots, Nos. —, 
to Simson Ellis for the sum of $310.00 ; three lots, 28 acres, to Larkin 
Justice for the sum of $800.00; two lots to Thomas Avis for 
8 the sum. of $200.00; two ten-acre lots to H. S. White for the 
sum of $650.00; four lots to John Chalfin and William 
Chafin for the sum of $750.00; one lot to J. E. Ricketts for the sum 
of $400.00; one lot to Henry Nighbut for the sum of $100.00: one 
lot to Harvey Walker for the sum of $350.00, amounting in all to 
the sum of $5,160.00; that the plaintiff made most of the sales 
aforesaid in the years 1871 & 1872, and at the time of making the 
said sales he took from the parties separately an obligation to pay 
the amount to the defendant, Anthony Lawson, which obligations 
are of record in the clerk’s office of Logan county court, copies of 
which will in due time be filed herewith, numbering from 1 to 12, 
and prayed to be made a part of this bill; and the said plaintiff, 
while acting as such agent and within the scope of his authority, 
divided a portion of said lands into town lots, providing the same 
with proper streets and alleys, part of the sales above made being a 
portion of the lots so laid out, and while performing the duties of 
his agency in good faith and having a due regard to the enhance- 
ment of the value of the said property, the said John W. Johnston, 
arbitrarily and without any cause known to this plaintiff and after 
he had sold nearly a sufficient amount of said property to satisfy the 
amount assumed by the said defendant, John W. Johnston, to An- 
~ thony Lawson, as per agreement of the 3d day of August, 1871, removed 
this plaintiff from any further agency or control over the 
9 lots and parcels of land aforesaid and appointed James M. 
Payne his agent and attorrey instead of this plaintiff, with 
the same powers and duties formerly conferred upon this plaintiff ; 
and the said James M. Payne, defendant, acting in the capacity of 
such agent and as the attorney for the said John W. Johnston, has 
ignored the sale made by this plaintiff to Louisa Buskirk (now Louisa 
Buchanan), as hereinbefore mentioned, and has made sale of said 
lot, together with what is known as the mill lot, to one James A. 
Nighbut for the sum of $500.00, and for which the said Nighbut, 
as this plaintiff is informed, executed his bond, payable to the de- 
fendant, Anthony Lawson, for the same, and that the said Lawson 
has made a conveyance of the said lots to the said Neighbut. Plain- 
tiff would further represent that the said Louisa Buskirk was com- 
petent and able to have paid the purchase-money on said lots, and 
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that the mill lot was worth $300.00, and had refused that sum for 
it; that at that price, added to the sale of the lots to Louisa Bus- 
kirk, at $800.00, and the accruing interest, amounting to some $200.00, 
would make the bonds of Louisa Buskirk and the mill lot of the 
value of $1,300.00 at the date of the sale by the defendant Payne to 
the said James A. Nighbut, showing a loss to this plaintiff of about 
$800.00 ; and the plaintiff further represents that the next transac- 
tion of the defendant Payne as such agent was to sell to the de- 

fendant, Larkin Justice, all the remaining town lots in the 
10 lower bottom, there being ten or twelve of the same, at the 

very reduced price of $150.00, when this plaintiff had sold 
several of the adjoining lots at $100.00 each ; that the said Payne, 
in making sales to the said Justice, had no regard to the town: plat 
whatsoever, ignoring the streets in toto, thereby reducing the value 
of the whole of that part of the said property to the great and irrep- 
arable damage of this plaintiff. The plaintiff further represents 
that the next transaction of the said Payne as such agent was the 
sale of some 7 to 10 lots to John V. Buskirk, in that portion of 
Floyd’s addition to the town of Aracoma, in the northeast corner of 
the same, for the sum of $150.00, having no regard to the streets 
whatever laid down in the plat of said addition, thus materially 
affecting the price and value of the lot adjoining thereto already 
sold, as well as the remaining lots unsold. 

And the plaintiff further represents that the said James M. Payne, 
as the agent for the said John W. Johnston, has now advertised all 
of the remaining town lots in the town of Aracoma and the lands 
sold by the defendant, Anthony Lawson, to this plaintiff, to sell at 
public auction, at the October term next of the county court of Lo- 
gan county, which is only a few days now off, and which, if sold, in 
the present condition of the financial matters of this county and other 
reasons, must necessarily result in a great sacrifice tothis plaintiff; and 
the plaintiff further represents that at the time of his yee: 

the original contract (above mentioned, marked A) with the 
11 defendant, Anthony Lawson, he was wholly unacquainted 

with the Logan lands mentioned in said contract as to the 
quantity of the same, except that part mentioned in the plat of the 
town as original- laid off and that portion immediately around said 
town ; that this plaintiff resided at the time out of said county, at 
Warfield, in the State of Kentucky ; that he did not know the num- 
ber of acres contained in said boundary of land, and had no means 
of ascertaining the same, and that the said contract was made and 
entered into at Tazewell Court-House, in the State of Virginia, nearly 
one hundred miles from said lands, in ccnsequence of all which the 
plaintiff had to rely, and did rely, upon the statement and repre- 
sentation of the said Anthony Lawson as to the quantity of the said 
lands; that his relations with the said Anthony Lawson were at the 
time of said contract of the most intimate character, having had fre- 
quent dealings before that time with the said Lawson with regard to 
money matters and real estate, all of which had caused the plaintiff 
to place implicit confidence in the said Anthony Lawson and to re- 
gard his word as fully to be relied upon and accepted in business 
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transactions, of whatever kind or character. The plaintiff charges that, 
notwithstanding their former business transactions and intimate rela- 
tions, thesaid Anthony Lawson wilfully, knowingly, and falsely repre- 
sented unto this plaintiff (at the time of entering into said contract A) 
that the said Logan lands contained “about one thousand acres,” 

and thereby induced this plaintiff to enter into said contract 
12 for the Logan lands aforesaid, as set out in the agreement of the 

2nd day of December, 1857; that the plaintiff would not have 
entered into said contract but for said representations so made as 
aforesaid by the said Lawson, in whom he was induced to confide by 
the intimacy of their relations and the business transactions before 
that time had between them as above set forth; that the plaintiff 
was financially embarrassed and was in great need of money at the 
time of entering into said contract, and was induced by the said 
Lawson to yield to his representations and to make the trade men- 
tioned in said contract; that if he had taken time to have come to 
the county of Logan to have ascertained the quantity of land he 
would in all probability have lost the opportunity of effecting the 
sale of his Tazewell lands and relieving himself of his embarrass- 
ments; that he deemed it unnecessary to hazard such an opportu- 
nity, having such implicit confidence in the man with whom he was 
dealing. And the plaintiff charges that in pursuance of such repre- 
sentations he executed said contract, took possession of said lands 
and entered upon the same,and has ever since exercised acts of owner- 
ship thereto and payed the taxes thereon ; that on the — day of 3 
186-, the said Anthony Lawson instituted in the circuit court of 
Logan county a suit in chancery against this plaintiff and others 
for the recovery of $—, claimed by said Lawson as balance of 
the purchase-money due by the plaintiff on the Logan lands; 
that the plaintiff, still not suspecting the truth of the afore- 

said representations made by the said Lawson as aforesaid 
13 touching the quantity of the said Logan lands, to wit, on the 

ord day of August, 1871, entered into an agreement with the 
said Anthony Lawson and John W. Johnson, the terms of which 
agreement will be seen by reference to Exhibit “13,” filed herewith ; 
that in consequence of said agreement said suit was dismissed ; that 
in the fall of 1875 the plaintiff, in consequence of applications made 
to him for the purchase of portions of said land by different 
parties concerned—the idea for the first time cf having a sur- 
vey of said land made—accordingly had a survey made by Andrew 
Dingers, a surveyor of Logan county, running the same with refer- 
ence to the description set forth in Exhibits A & B, as will be seen 
by refference to the plat of said survey, herewith filed, marked “ C,” 
as a part of this bill, when to the plaintiff’s great surprise & aston- 
ishment he for the first time became acquainted with the startling 
fact that the said lands, in truth and in fact, contained in the aggre- 
gate only 592 acres instead of about 1,000 acres, as represented by the 
said Anthony Lawson, as hereinbefore set forth, being a deficiency 
of 408 acres less than that contracted for as aforesaid ; that imme- 
ately after ascertaining the deficiency in said lands the com- 
plain communicated by letter with the said Anthony Lawson, 
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calling his attention tosaid deficiency and requesting him to pay 
to John W. Johnston the money paid to him by said Johnston on 
account of the plaintiff upon said ‘and, and to make proper reduc- 

tion to this plaintiff for said deficiency, — which said com- 
14 munication the said Lawson has failed and neglected to pay 

any attention, and .has shown no inclination to relieve this 
plaintiff of the wrong, injury, & fraud put upon him by virtue of 
said contract “A” touching the Logan lands, and the deficiency in 
quantity thereof as hereinbefore stated; but, on the contrary, he has 
ever since said communication sought to enforce the collection of 
the money aforesaid, regardless of the deficiency and the plaintiff’s 
rights in the premises. 

The plaintiff would further represent that at the time of entering 
into said contract “A,” as an additional reason for confiding in the 
said Lawson’s judgment, knowledge, and representation as to the 
quantity of said land, he was aware that the said Lawson from 
early boyhood had lived upon the same or in the vicinity thereof, 
and for many years, while living as aforesaid, the said Lawson was 
the actual owner thereof, and must, therefore, have known, and this 
plaintiff believing, and at the time of entering into the contract 
marked “A” fully and implicitly, that the said Lawson did know 
beyond a peradventure the quantity of said land and the s'd things 
in addition to those already stated in this bill and in connection 
therewith, induced this plaintiff to rely upon the representations of 
the saw Lawson and caused him to be misled by the said Lawson, to 
his great injury, in the entering into and the execution of said con- 
tract “A.” The plaintiff charges, in addition to what he has already 
charged herein, that the said Lawson, John W. Juhnston, & James 
M. Payne, contriving and intending to vex, harass, and im- 
poverish this plaintiff, have instituted a number of suits in 
the circuit court of Logan county against the plaintiff as the 

vendors of said land and acquaint his subvendors, to wit, 
15 _—inearly all the defendants in the bill; that said suits were 

not instituted until after this plaintiff had communicated to 
the defendant, Anthony Lawson, the deficiency in the land, as here- 
inbefore stated in this bill; that even if the said Lawson, Johnston 
& Payne were entitled to enforce the collection of the balance of the 
purchase-money specifically set forth in Exhibit “ B” there is, and 
was at the time of the institution of the said last-mentioned suits, a 
sufficient quantity of the said lands unincumbered by prior lien out 
of which to enforce said recovery without interfering and utterly 
disregarding sales of lands which this plaintiff had made as afore- 
said, and proceeding to resell the same at much smaller prices than 
this plaintiff had sold them, and thereby decreasing the value, not 
only of said portion of land, but of the whole boundary. The plain- 
tiff is advised that a court of equity will not permit the said con- 
tracts mentioned in Exhibits “ A & B” to be enforced against this 
plaintiff, procured by fraudulent representations as above stated, 
nor will it, in the absence of such ffaud, permit the same to be en- 
forced without first inquiring into and settling the question of the de- 
ficiency of the 408 acres hereinbefore mentioned, or to permit said suits 
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pending in the circuit court of Logan county to be further proceeded 
in, or to permit said lands further to be sold, until the whole mat- 
ters hereinbefore set forth and complained of at large can be in- 
quired into and adjudicated according to the principles of equity. 
The plaintiff therefore prays that the purchase-money for said Logan 
lands, as mentioned in contract “ A,” may be abated in pro- 
16 portion to the deficiency of said lands hereinbefore set forth ; 
that the said contract “A” may be corrected ; that the said 
Lawson may be compelled to reimburse the said John W. Johnston 
for money paid on account of the plaintiff to the said Anthony 
Lawson by the said Johnston, and also to reimburse and repay tiis 
plaintiff all moneys collected by him or paid to him on account of 
sales of lots of land made as hereinbefore mentioned by this plain- 
tiff, and also on account of sales made by James M. Payne, if any; 
that the said John W. Johnston be required to refund to this plain- 
tiff all moneys heretofore collected by or paid to him on account of 
any or all sales of lots of land as aforesaid made, and that the said 
Anthony Lawson refund to this plaintiff whatever other sum may 
be found due to plaintiff by reason of the deficiency of the said 
Logan lands, or any other moneys which he may be entitled to 
upon a correction of contract “ A,” or any transaction mentioned in 
Exhibit “ B,” growing out of the said land transaction or in any 
wise connected therewith, either in Exhibits “A” or “B;” that the 
said contracts made by the said James M. Payne, as the agent of 
John W. Johnston, hereinbefore described, be rescinded, set aside, 
and held for nought; and that the said John W. Johnston, James 
M. Payne, and Anthony Lawson be restrained and inhibited and 
enjoined from further collection of any moneys due or hereafter to 
become due upon any of said sales or lots of said land; that 
they hold any money so collected or in their hands subject to 
the order of this court; that the said Johnston, Payne & 
Lawson, their agent, and any and all persons acting under 
or for them, be inhibited, restrained, and _ enjoined 
17 from the sale of said lands or lots or any part thereof, 
or making deeds of conveyance to any that may be already 
sold; that the said defendants, Louisa Buskirk (now Buchanan), 
James A. Sidebottom, James M. Jackson, J. B. Buskirk, Simpson 
Ellis, Larkin Justice, Thomas Avis, H. S. White, John Chafin, Wil- 
liam Chafin, J. E. Ricketts, Henry Nighbut, Harvey Walker, James 
A. Nighbut, and John V. Buskirk, be inhibited, restrained, and en- 
joined from further paying over any moneys due or hereafter to 
become due upon any purchase of any of said lots made by them or 
any of them from the said plaintiff, or from the said James M. Payne, 
agent, as aforesaid, or from either of them, and that the said John 
W. Johnston, James M. Payne, Anthony Lawson, and all other per- 
sons interested therein be inhibited, restrained, and enjoined from 
the further prosecution of any and all suits now pending in the cir- 
cuit court of Logan county against said lands or lots for the payment 
of any money due from any of the defendants for the purchase 
thereof until the further order of this court. 
The plaintiff also prays that upon the final hearing of this cause 
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the said Anthony Lawson be required to execute and file with the 


papers of this cause an apt and proper deed, duly acknowledged 
with relinquishment of dower, to this plaintiff for the said 
lands ; and the plaintiff prays for such other, farther, and re 
lief as to mg may seem meet and his cause may require; and in 
ms 


duty bound he will ever pray. 
: GEORGE R. C. FLOYD, 
By Counsel. 
STOLLINGS & WATTS & SHUMATO, Sols. 


18 Srate or West Vircinia, =e 
Logan County, } To wit: 


George R. C. Floyd, the plaintiff in the foregoing bill, being duly 
sworn, upon his oath says that the allegations and facts contained in 
the foregoing bill, so far as stated on his own knowledge, are true, 
and, so far as stated upon information, he believes them to be true. 

GEO. R. C. FLOYD... 


Taken, subscribed, and sworn to before me, the undersigned, this 
29th day of September, A. D. 1887. 
W. H..PECK, 


N. Public. 


And upon which bill is the following endorsement : 


“ Injunction awarded the plaintiff in accordance with the prayer 
of the within bill, inhibiting and restraining the within-named de- 
fendants, Anthony Lawson, John W. Johnston, & James M. Payne, 
their agents, attorneys, and all others from any and all collection of 
moneys due or to become due for the lands and lots in the bills men- 
tioned, on sales thereof, from making any other or further sales of 
said lands or lots, or from making any deeds or conveyances for said 
lands or lots already sold, and the purchasers of said Jands and lots, 
the defendants herein named, be, & are hereby, restrained from pay- 
ing over either to the said Anthony Lawson, John W. Johnston, or 
James M. Payne any portion of the purchase-money due from them 
for the lands and lots, respectively, purchased by them, either of the 
plaintiff, as agent of thesaid Johnston or of the said Lawson, John- 
ston, or Payne, either that due or to become due, and that the said 

Lawson, Payne, & Johnston, their agents, att’ys, and all other 
19 __ persons, be inhibited and restrained from the prosecution of 
any and all suits against the purchasers of said lots and lands 
now pending in the courts of Logan county until the further order 
of the circuit court of Logan county or a judge in vacation; but 
this order is not to take effect until the plaintiff or some other person 


-for him shall execute before the clerk of the circuit court of n 
county a bond in the penalty of $500.00, conditioned that the plain- 
tiff will pay all costs and damages which may be incurred or sus- 
‘tained by any person if said instruction should be dis-olved. 


; ; Oct. 6, 1877. 


EVERMONT WARD. 
To the clerk cir. court Logan county.” | 
2—405 
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And on the 10th day of October, 1877, the following bond was 
filed in the office of the clerk of the circuit court of Logan county: 


“Know all men by these presents that we, George R. C. Floyd and 
G. W. Taylor, are held and jointly bound unto the State of West 
Virginia in the sum of five hundred dollars, payment whereof well 
and truly to be made, and for which we bind ourselves, jointly and 
severally, firmly by these presents. 

Witness our hands and seals on this 10th day of October, 1877. 

The condition of the above obligation is such that whereas the 
above-bound George R. C. Floyd hath obtained an injunction, bear- 
ing date 1877, Oct. 6th, in the case of the said George R. C. Floyd 
vs. Anthony Lawson & others, in the circuit court of Logan county, 
State of West Virginia, in chancery, in which the defendant-, An- 
thony Lawson, John W. Johnston, and James M. Payne, their agents, 
attorneys, and all others, are inhibited and restrained by said in- 

junction from any and all collections of moneys due or to 
20 become due for the lands and the lots in the bill mentioned 

or sales thereof, and from making any other or further sales 
of said lands or lots, or from making any deeds or conveyances for 
said lands or lots already sold, &c., &c.: 

Now, therefore, if the said George R. C. Floyd shall pay all costs 
and damages which may be incurred or sustained by any person if 
said injunction should be dis-olved, then the above obligation to be 
void; else remain in full force and virtue. 


GEORGE R. C. FLOYD. —, 


G. W. TAYLOR. 
Signed, sealed, and approved by me this 10th day of October, 


1877. 
J. A. DERKINS, Deputy, 
For JOHN CHAFIN, Clerk.” 


SEAL. 


And on the 11th day of October, 1877, the following affidavit was 
filed in the office of the clerk of the circuit court of Logan county, 
to wit: 

A ffidanit. 


“In the Circuit Court of Logan County. In Chancery. 
GEORGE R. C. Fioyn, PI’ff, vs. ANtnHony Lawson & Others. 


The pl’ff, Geo. R. C. Floyd, this day made oath before me that 
Anthony Lawson, John W. Johnston, and Harvey Walker are non- 
residents of the State of West Virginia. 

GEO. R. C. FLOYD. 


Sworn to and subscribed before me this 11th day of October, 1877. 
ISAAC MORGAN, 
Pres. of Logan Co. Court.” 


And on the 22nd day of November, 1877, the following summons 
in chancery was issued from the clerk’s office of the circuit court of 


Logan county: 
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Sum’s to Logan Co. 


“The State of West Virginia to the sheriff of Logan county, Greet- 
ing: 
21 We command you that you summon Anthony Lawson, 
John W. Johnston, James M. Payne, Louisa Buchanan, James 
A. Sidebottom, James M. Jackson, J. B. Buskirk, Simpson Ellis, 
Larkins Justice, Thomas Avis, Hickman S. White, John Chafin, 
William Chafin, J. E. Ricketts, James A. Nighbut, Henry Nighbut, 
Harvey Walker, and John V. Buskirk, if they be found in your 
bailiwick, to appear before the judge of our circuit court of Logan 
county at rules to be held in the clerk’s office of said court on the 
firsts Monday in December next, to answer a bill in chancery ex- 
Pe agg against them by George R. C. Floyd, and have there then 
this writ. 
Witness John Chafin, clerk of our said court, at the court-house 
of said county, the 22nd day of November, 1877, and in the 15th 


year of the State. 
JOHN CHAFIN, Clerk.” 


Memo.—Injunction awarded the plaintiff in accordance with the 
prayer of the within bill, inhibiting and restraining the within- 
named defendants, Anthony Lawson, John W. Johnston, & James M. 
Payne, their agents, attorneys, and all others from any and all col- 
lections of moneys due or to become due for the lands and lots in 
the bills mentioned on sales thereof, and from making any other or 
further sales of said lands or lots, or from making any deeds or con- 
veyances for said lands or lots already sold, and that the purchasers 
of said lands & lots, the defendants herein named be, and are hereby, 
restrained from paying over either to the said Anthony Lawson, 
John W. Johnston, or James M. Payne, any portion of the purchase- 

money due from them for the lands and lots respectively pur- 
22 ~~ chased by them either of the plaintiff, as agent of said John- 

ston, or of the said Johnston, Lawson, or Payne, either that 
due or to become due, and that the said Lawson, Payne, & Johnston, 
their agents, att’ys, & all others, be inhibited and restrained from the 
prosecution ofany & all suits against the purchasersof said lots & lands 
now pending in the courts of Logan county until the further order of 
the circuit court of Logan county or a judge in vacation; but this 
order is not to take effect until the plaintiff or some one for him 
shall execute before the clerk of the circuit court of Logan county 
a bond, with security, in the penalty of $500.00, conditioned that the 
plaintiff will pay all costs and damages which may be incurred or 
sustained by any person if said injunction should be dissolved. 

Bond given with security and approved by clerk. 

Teste: JOHN CHAFIN, Clerk. 


Sheriff's Return. 
Endorsed : We accept legal service of within summons this No- 


vember 22nd, 1877. _ 
JOHN CHAFIN. 
WILLIAM CHAFIN. 
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Executed on Louisa Buchanan, Jas. M. Jackson, J. V. Buskirk, 
Simpson Ellis, Hickman S. White, J. E. Ricketts, James A. Nigh- 


but, Henry Nighbut by giving each of them an office copy | 


of this writ on the 29th day of November, 1877, and J. B. Buskirk 
by giving an office copy to his wife, a white person ard above the 
age of 16 years and a member of his family, and explaining its 
nature to her as well as I could, on 29th day of Nov’b’er, 1877. 
JNO. E. PECK, Dep. 
C. McDONALD, S. L. C. 


23 Executed on L. Justice by giving him an office copy of this 

summons on the 4th day of Dec., 1877, and on Thomas Avis 
by leaving an oflice copy of this summons with his wife, a white 
person, and above the age of 16 years and a member of his family, 
and explaining its nature to her as well as I was able to do, said 


Avis not being at home Dec. 4th, 1877. 
JOE A. PEEK, Dep., 
For C. MCDONALD, S. L. C. 


Sum’s to Boone. 


And on the said 22nd day of November, 1877, a copy of the above 
summons and memorandum was directed to the sheriff of Boone 
county and returned with the following endorsement: 


Return. 
“STATE OF WEsT VIRGINIA, To wit - 
Boone County, wie 


“T, C. A. Smoot, do swear that on the 29th day of November, 1877, 
I delivered to James A. Sidebottom an office copy of this summons 
and memorandum in the county of Boone. 
“C. A. SMOOT. 


“Sworn to and subscribed before me this 29th day of November, 


1877. 
“SAMUEL SMOOT, 
“N. P. for Boone County.” 


Sum’s to Kanawha. 


And on the said 22nd day of November, 1877, a copy of the above 
summons and memorandum was directed to the sheriff of Kanawha 
county and returned with the following endorsement: 


Return. 
“T accept legal service of the within writ this 30th day of Novem- 


ber, 1877. 
“J. M. PAYNE. 


“ Service also accepted for John W. Johnston, said acceptance to 
have the same effect as an order of publication against said John- 
son. 

“Nov. 30th, 1877. 

“J. M. PAYNE, 
“Ait’y for John W. Johnston.” 
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24 And Order of Publication. 


West VIRGINIA, 38: 


At rules held in the clerk’s cffice of the circuit court of Logan 
county on the first Monday in December, 1877 : 


G. R. C. FLoyp 
v8. In Chancery. 


AntHuony LAwson e€ al. 


It appearing by affidavit filed that the defendants, Anthony Law- 
son, John W. Johnston, and Harvey Walker, are non-residents of 
this State, and the object of this suit is to abate the purchase-money 
of the Logan lands, mentioned in the plaintiff’s bill, and to correct 
the contract (“A”) and to compell the defendant Lawson to reim- 
burse the defendant, John W. Johnston, for money paid by him on 
account of the plaintiff, and also to reimburse and repay the plain- 
tiff all moneys collected by him or paid to him on account of sales 
of lots of land mentioned, and also on account of sales made by J. 
M. Payne, if any, and to require the defendant, John W. Johnston, 
to refund to the plaintiff all monevs heretofore collected by or paid 
to him on account of sales of lots of land, and rescind the contract 
made by James M. Payne as agent, &c., and to restrain the defend- 
ants Lawson & Johnston, and their agents from further sales and 
collections and from making deeds to any of the Logan lands in 
the bill mentioned, and to prevent any and all of the other defend- 
ants from paying any of the purchase-money on said lands to said 

Lawson or Johnston, and to compel the said Lawson to deed 

25 the said: lands to the plaintiff, it is ordered that the said non- 

_ resident defendants appear here within one month after the 

first publication of this order and do what is necessary to protect 
their interest in the premises. 


A copy. 
Teste: JOHN CHAFIN, Clerk. 


STOKINGS & WATTS, Sol’s. 
Dec. 13—-4t. 


There is no proof of the publication of this order filed among the 
papers of this cause. 

Upon the bill in this cause is the following endorsement made 
by the clerk of the circuit court of Logan county: “ 1877, Dec’r 
rules. Bill & exhibits filed and decree nisi as to defendants served, 
and order‘of publication as to def’ts Johnston, Lawson, & Walker. 
1878, Jan’y rules. Bill taken for confessed as to defendants; served 
and set for hearing & continued as to defendants Johnston, Lawson, 
& Walker. Feb’v rules. Order of publication executed as to de- 
fendants Johnston, Walker, & Lawson & decree nisi. March rules. 
Bill taken for confessed as to defendants Johnston, Lawson, & 
Walker and set for heariug. 


The following exhibits were filed with the plaintiffs bill : 
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Exuarerit “A.” 


“ Memorandum of an agreement, made this 2nd day of December, 
1857, between George R. C. Floyd, of the one part, and Anthony 
Lawson, of the other part, witnesseth : That the said Floyd has sold 
to the said Lawson for twenty-six thousand dollars two several tracts 
of land lying in the west end of Burke’s Garden, in the county of 

Tazewell, one known as the Waterford place & supposed to 
26 contain eight hundred & two acres, and the other known as 

the Smith place, adjoining the other, and supposed to contain 
four hundred and sixty-seven acres; the title to the Waterford place 
is in John B. Flovd; & the said Geo. R. C. Floyd binds himself to 
procure a deed therefor to the said Lawson with general warranty 
& relinquishment of dower, and the title to the Smith place is in 
one Ballard P. Smith, who will make a deed therefor, with general 
warranty and relinquishment of dower, upon the payment of the 
purchase-money hereinafter named ; and thesaid Floyd is to deliver 
possession of said tracts of land at once; and the said Lawson for 
the said tracts of land binds himself to pay as follows, viz: To Bal- 
lard P. Smith the amount for which said Smith place sold for under 
a decree of the circuit court of Washington county, which is supposed 
to be $8,410, but if that is not the correct sum it 1s to be ascertained, 
& to pay to A.S. Gray the sum of $9,850, which may be paid in 
three installments of $3,283.33 cents each—one due January Ist, 
1859; one due January Ist, 1560, and the other due January Ist, 
1861, each. bearing interest from January Ist, 1858; and also to 
convey to the said Floyd the property of said Lawson at Logan 
Court-House, consisting of five half-acre lots, viz., No-. 8,9, 10, 11, & 12 
in the original plan of the town of Lawnsville, now Aracoma, and about 
1,000 acres of land lying on the east side of Guvandotte & north of Ara- 

coma, being all the lands owned by said Lawson belowor north 
27 of Kezer’s branch, lying back of lot No-. 6 & 7 & below the 

public square and down as far as McDonald’s land, and the 
said Lawson puts the property at ten thousand dollars, and the said 
Lawson is to make the said Floyd a deed, with general warranty & 
relinquishment of dower, to the above-described property, except 
one recent grant and part of another tract lying back from the river, 
which he is only to convey specially, & the said Lawson is to deliver 
possession of the lands and lots by Ist March next, except the store- 
house and dwelling-house, and — of them by the Ist of May next; 
and whereas the above payment to Gray € Smith € the above prop- 
erty at $10,000 makes more than the sum of $26,000, which the two 
tracts of land in the garden are rated at, it isagreed that the differ- 
ence, Whatever it may be, between six thousand dollars and the sum 
necessary to be paid to Smith shall be due from said Fioyd to said 
Lawson, to be paid when said Lawson delivers possession of the 
lands, lots, &c., at Aracoma, ard the said Lawson has the privilege 
of retaining the title to the land to be conveyed by him till the said © 
balance is paid. 

Witness the following signatures and seals. 

GEO. R. C. FLOYD. [sEat. 
A. LAWSON. 4 
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“ Exursir B.” 
Copy. 


“This contract, made this 3rd day of August, 1871, between 

28 Anthony Lawson, Geo. R. C. Floyd, and John W. Johnston, 
witnesseth : That whereasa certain suit is pending in thecircuit 

court of Logan county, West Virginia, in which Anthony Lawson 
is plaintiff and said Floyd and Johnston & others, defendants, touch- 
ing a balance of purchase-money claimed by said Lawson for a tract 
of land near Logan Court-House: Now, therefore, the said suit is to 
be dismissed at the next term of the court, each party paying his 
own costs, and all matters in said suit are settled on the following 
terms, viz.,a note executed by A. Lawson to Geo. R.C. Floyd, which _ 
was filed by said Floyd as an offset against said Lawson in the said 
suit, is to be credited with the sum of two thousand seven hundred 
and sixty dollars, as of the date of June 30th, 1858, being the amount, 
principal, and interest, at that date of the legacies given by the 
will of Mrs. Letitia Floyd to Letty P. Lewis and Mikatte P. Johnston, 
which legacies were paid by said Lawson, the said payments so made 
being hereby ratified by said Floyd; and it is further agreed that 
said Johnston shall assume and he does hereby assume and bind 
himself to pay to Anthony Lawson the balance of said purchase- 
money, amounting, principle and interest, at this date, to $4,851.30, 
and the costs of said suit, estimated to be $200.00, making in all five 
thousand and fifty-one dollars and thirty cents, as follows, viz., one- 
third on or before the first day of January, 1873, one-third on or before 
the first day of January, 1874, and one third on or before the first day 
of January, 1875, all bearing interest at six per cent. per annum 

29 from this date; and it is further agreed that said Lawson 
and said Floyd shall each, and they do hereby, bind them- 

selves that the property and the control of the tract of land herein 
mentioned, sold by the said Lawson to said Floyd, estimated to con- 
tain 1,000 acres, shall be in said Johnston as an indemnity to him, 
which is described as follows, viz: All the land owned by said Law- 
son lying below the Kezers branch above Aracoma, lying back of 
the lots No-. 5, 6, & 7, in the original plan of the town of Lawns- 
ville (now Aracoma), including the following town lots, as laid 
down in said plan of the town of Lawnsville, viz., No-. 8, 9, 10, 11, 
& 12; thence down the river to box-elders, at the lower end of said 
Lawson’s lands; thence with the division line between said Lawson’s 
land and McDonald’s land; thence up the point of the ridge below 
the sugar camp hollow to the back line of said Lawson’s land; 
thence with the back line to the said Kezers branch, and thence 
down the same to the beginning; but the said Lawson is to retain 
the legal title to said Jand and lots as a security for the payment of 
the said purchase-money, except the land & lots sold to Isaac Mor- 
gan & John & Urias Buskirk; and it is further agreed that said 
portions of said land as may be sold by said Johnston or his agent 
shall be conveyed by the said Lawson to the purchaser upon the 
payment to him of the purchase-money of the said portion, and the 
balance of the land, if any, not sold by the said Johnston or 
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30 _shis agent to third parties is to be conveyed by the said Law- 
son to the said Floyd when the said sum of $5,051.30 is paid, 
with its interest; and it is further agreed that the portions of land 
sold by Geo. R. C. Floyd to Isaac Morgan, being about 500 acres, at 
the lower end of the tract, and the lots No-. 11 & 12, in the original 
plan of the town of Lawnsville, now Aracoma, lying between the 
river and the present street, & extending down to the lower corner 
of the stable & thence to the river, sold to Urias Buskirk, shall be 
ratified and the legal title shall be conveyed by said Lawson to the 
said Morgan and to the said Buskirk, respectively, or to such persons 
as they shall in writing direct whenever requested to do so by said 
Floyd. 
And the said Lawson shall convey all the old patent lands with 
general warranty, and the back lands with special warranty. 
Witness the following signatures and seals. 
A. LAWSON. SEAL. 
GEO. R. C. FLOYD. SEAL. 
JOHN W. JOHNSTON.” [sEat. 


Stamped and acknowledged by the parties before a notary public 
Aug. 3d, 1871. 


(Here follows diagram marked p. 31.) 


“S_31, W. 32 poles; S. 91, W. 43 poles; S. 293, W. 41 poles; S. 393, 
W. 46 poles ; S. 613, W. 52 poles; S. 74, W. 54 poles; S. 29, W. 26 


poles ; S. 47, E. 50 poles; S. 20, E. 46 poles; S. 10, W. 32 poles; S. 
20, W. 16 poles; 5. 31, W. 30 poles; 5. 10, E. 10 poles; S. 593, E. 34 
poles; S. 73, E. 19 poles; N. 183, E. 27 poles; S. 71, E. 37; N. 
221, E. 14 poles; S. 733, E. 16 poles; N. 26, E. 53 poles; N. 44, E. 
34 poles; N. 54, E. 12 poles, to the slick rock in the town branch; 
N. 3, W. 70 poles, to a white oak; N. $5, E. 66 poles, toa poplar & 
2 gums; N. 38, E. 56 poles, to two chestnut oak- & two rocks; N. 62, 
E. 164 poles, to chestnut oak & twosmall chestnuts on top of a ridge ; 

N. 54, E. 200 poles, to a chestnut oak and two white oak- on 
o2 top of a ridge between Peach creek and Duigess run; S. 76, 

W. 18 poles, to a chestnut oak on a knob; N.56, W. 14 poles, 
to three small chestnuts on a knob; 8. 70, W. 30 poles, to two chest- 
nut oaks ; 8. 73, W. 22 poles, to a hickory and locust on a flat knob; 
N. 53, W. 62 poles, to three chestnut oaks on a knob; S. 54, W. 24 
poles, to a chestnut ; S. 78, W. 26 poles, to two hickories ; 8S. 58, W. 
30 poles, to two small pines and chestnut oak near the east end of a 
large cliff of rokes ; S. 84, W. 228 poles, to the beginning. 

WM. A. DUIGESS, S. L. C.” 


And Petition of J. W. Johnston. 


“To the Hen. Eromont Ward, judge of the circuit court of Logan 
county, West Virginia: 
The petition of John W. Johnston,a citizen of the State of Virginia, 
respectfully showeth unto your honor that one George R. C. Floyd, 
a citizen of the State of West Virginia, has instituted a chancery 


> ee eS a ee ‘ > : 
: Me Dg a & Stas fA a creed 

- = = ae 7+? eo Ses a 
~ = 


ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 17 


suit in this honorable court against this petitioner and the following 
other persons named as defendants, viz., Anthony Lawson, a citi- 
zen of the State of Virginia, & James M. Payne, Louisa Buskirk 
(now Buchanan), James A. Sidebottom, James M. Jackson, J. B. 
Buskirk, Simpson Ellis, Larkin Justice, Thomas Avis, H. S. White, 
John Chafin, William Chafin, J. E. Ricketts, Henry Nighbut (colored), 
Harvey Walker, James A. Nighbut, & John V. Bushkirk, citizens of 
the State of West Virginia; that said suit, so far as relates to peti- 
tioner, is brought for the pu of enjoining him from selling 
certain lands and lots in the bill mentioned, and also from prosecut- 
ing certain suits named in the bill against some of the said defend- 

ants for the purchase-money of lots sold them. Petitioner 
33 prays that the said chancery suit be removed to the district 

court of the United States (with circuit cou wers) for the 
district of West Virginia, held at Charleston, West ‘Virginia, which 
is the district in which the said county of Logan is situated; and 
as in duty bound petitioner will ever pray, &c. 


Feb’y 18th, 1878. 
JOHN W. JOHNSTON. 


DIstTRIcT OF COLUMBIA, 83: 


I, R. B. Nixon, a notary public in and for the District aforesaid, 
do hereby certify that John W. Johnston, well known to me, per- 
sonally appeared before me & made oath to the above petition. 

Given under my hand and seal of office Feb. 18, 1878. 

[Seal R. B. Nixon, Notary Public, Washington, D. C.j 
R. B. NIXON, 
Notary Public. 


And Bond of J. W. Johnston. 
Removal bond. 


Know all men by these presents that we, John W. Johnston and 
James M. Payne, surety, are held and firmly bound unto the State 
of West Virginia in the just and full sum of two hundred dollars; 
to the payment whereof, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly, severally, 
and firmly by these presents. 

Sealed with our seals and dated this 18th day of February, 1878. 

The condition of the above obligation is such that whereas the 
above-bound John W. Johnston, in a certain suit in chancery now 
pending in the circuit court of Logan county, West Virginia, 
wherein G. R. C. Floyd is plaintiff and said Johnston and Lawson 

and others are defendants, have petitioned said court for a 
34 removal of said suit to the district court of the Uaited States 

(with circuit court powers), held at Charleston, in the State of 
West Virginia: Now, if the said John W. Johnston shall enter into 
the said district court of the United States (with circuit court pow- 
ers), on the first day of the next term of said court, to be held at 
Charleston, a copv of the record of said suit, and shall pay all costs 
which may be awarded by the said United States district court 
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if the said district court of the United States shall hold that 
said suit was wrongfully and improperly removed thereto, then this 


obligation to be void; else to remain in full force. 
JOHN W. JOHNSTON. [sEAt. 
JAMES M. PAYNE. SEAL. 


Acknowledged before me and approved. 
JOHN CHAFIN, 


Clerk Cir. C’t Logan Co., W. Va. 
District oF CoLUMBIA : 

I, R. B. Nixon, a notary public in and for the District aforesaid, 
do certify that John W. Johnston, well known to me, personally ap- 
peared before me and acknowledged the within bond; and I do 
further certify before said acknowledgment the words “and An- 
thony Lawson,” occurring three times, and “J. E. Robertson, surety,” 
occurring once, were erased. 

Given under my hand and official seal Feb. 18, 1878. 

[Seal R. B. Nixon, Notary Public, Washington, D. C.] 
R. B. NIXON, 
Notary Public. 


3D STATE OF WEsT VIRGINIA, \ 
Logan County, 


I, James M. Payne, of Kanawha county, the surety named in the 
foregoing bond, being duly sworn, do depose and say that I am a resi- 
dentof the State of West Virginia and a property-holder therein; that 
I am worth the sum of five hundred dollars over and above all my 
debts and liabilities and exclusive of property exempt by law from 
execution ; that I have property in the State of West Virginia liable 
to execution of the value of more than five hundred dollars. 


JAMES M. PAYNE. 
Subscribed in my presence by James M. Payne and by him sworn 
to before me this 23rd day of April, 1878. 
JOHN CHAFIN, 


Clerk Logan Cir. Court, W. Va. 
And Petition of A. Lawson. 


In the Circuit court of Logan County, State of West Virginia. 


GEORGE R. C. Fioyp, Plaintiff, 
vs. 
JoHN W. JoHNSTON ef al., Defendants. 

Petition for the removal to the district of the United States for the 
district of West Virginia, having circuit powers, sitting at Charles- 
ton, in said district. 

To the honorable the circuit court of Logan county, State of West 
Virginia : 

Your petitioner respectfully shows to this honorable court that 
the matter and amount in dispute in the above-entitled suit ex- 
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ceeds, exclusive of costs, the sum or value of five hundred dollars ; 

that the controversy in said suit is between citizens of differ- 
36 ~—s ent States, and that the petitioner is a defendant in said suit; 

was, at the time of the commencement of this suit and still 
is, a citizen of the State of Virginia, and that George R. C. Floyd, 
the plaintiff, was then, and still is, a citizen of the State of West 
Virginia; the defendants, James M. Payne, Louisa Buskirk, Jas. A. 
Sidebottom, Jas. M. Jackson, J. B. Buskirk, Simpson Ellis, Larkin 
Justice, Thomas Avis, H.S. White. John Chafin, William Chafin, J. 
E. Ricketts, Jas. A. Nighbut, Henry Nighbut, (Harvey Walker, res- 
idence unknown), and John W. Buskirk, were, at the commence- 
ment of said suit and still are, citizens of the State of West Virginia; 
and John W. Johnston was, at the commencement of said suit & 
still is, a citizen of the State of Virginia. Your petitioner states that 
in the said suit above mentioned there is a controversy which is 
wholly between citizens of different States, and which can be fully 
determined as between them, to wit, a controversy between the said 
petitioner and John W. Johnston, on the one side, and Geo. R. C. 
Floyd, on the other. 

And your petitioner offers herewith a good and sufficient surety for 
his entering In said district court of the United States, on the first day 
of its next session, a copy of the record in this suit, and for paying 
all costs that may be awarded by said district court if said court 
shall hold that this suit was wrongfully or improperly removed 
thereto; and he prays this honorable court to proceed no further 
herein, except to make the order of removal required by law, and 
to ercept the said surety and bond, and to cause the record herein 
to be removed unto said district court of the United States in and 
for the district of West Virginia as aforesaid. 

And he will ever pray. 

A. LAWSON. 
37 STATE OF WEsT VIRGINIA, 
County of Kanawha, 


I, Anthony Lawson, being duly sworn, say that I have read the 
foregoing petition and know the contents thereof, and that the 
statements and allegations therein contained are true as I verily 


believe. 


Subscribed by the said Anthony Lawson in my presence by and 


by him sworn to before me this 6th day of April, A. D. 1878. 
JOS. RUFFNER, 


Notary Public in & for Kanawha, W. Va. 


Bond for the Removal of a Cause under the Act of March 3d, 1875. 


Know all men by these presents that I, Anthony Lawson, as prin- 
cipal, and James A. Nighbuty as surety, are held and firmly bound 
to George R. C. Floyd in the penal sum of five hundred dollars; for 
the payment whereof, well and truly to be made unto the said 
George R.C. Floyd, his heirs, representatives, and assignees, we 
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bind ourselves, our heirs, representatives, and assignees, Jointly and 
severally, firmly by these presents. 

Yet upon these conditions: The said Anthony Lawson having peti- 
tioned the circuit court of Logan county, State of West Virginia, for 
the removal of a certain cause therein pending, wherein said George 
R. C. Floyd is plaintiff and said Anthony Lawson & others are de- 
fendants, to the district court of the United States in and for the 
district of West Virginia, which said district court has circuit court 
powers, sitting at Charleston, in said district: Now, if the said Anthony 

Lawson, your petitioner, shall enter into the said district court 
38 of the United States, on the first day of its next session, a 

copy of the record in said suit, and shall well and truly pay 
all costs that may be awarded by said district court of the United 
States if said court shall hold that said suit was wrongfully or im- 
properly removed thereto, then this obligation to be void; otherwise 
remain in full force and virtue. 

Witness our hands and seals this 6th day of April, A. D. 1878. 

A. LA WS( N. L. S. 
J. A. NIGHBUT. [L.s. 


State or W. Va.) ... 
Logan County, | 


I, J. A. Nighbut, of said county, the surety named in the forego- 
ing bond, being duly sworn, do depose.and say that I am a resident 
of the State of W. Va., and a property holder therein; that I am 
worth the sum of five hundred dollars over and above all my debts 
and liabilities and exclusive of property by law exempt from ex- 
ecution, and that I have property in the State of W. Va. liable to 
execution of the value of more than five hundred dollars. 


Subscribed in my presence by J. A. Nighbut and by him sworn 
to before me this 23d day of April, A. D. 1878. 
JOHN CHAFIN, 
Clerk Logan C’r C’t, W. Va. 


STATE OF WEsT VIRGINIA, | ; 
; - To wit: 
County of Kanawha, f 


I, Jos. Ruffner, a notary public in and for the county of Kanawha, 
State aforesaid, do hereby certify that Anthony Lawson, whose 
name is signed to the writing within, bearing date the 6th day of 
April, 1878, has this day acknowledged the same before me in my 
said county. 

Given under my hand this 6th day of April, 1878. 

JOS. RUFFNER, 
Notary Public. 


39 “And at a circuit court held for Logan county, at the court- 
house thereof, on Monday, the 22nd day of April, 1878, for 
the transaction of chancery business. 
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“G. R. C. Flroyp 
vs. In Chancery. 


“ Joun W. JOHNSON ef al. 


“ This day came the parties, by their attorneys, and the defendants, 
John W. Johnson and A. Lawson, tiled their separate petitions, to- 
gether with their bonds and security, as required by law, for the re- 
moval of this cause in the district court of the United States for the 
district of West Virginia, sitting with circuit court powers, at tke 
city of Charleston, in said district, and the court, being satisfied with 
the said bonds and security therein, doth approve and accept the 
same. It is therefore ordered and considered by the court that this 
cause be removed to the said district court of the United States to 
be therein tried and determined, and that the clerk of this court do 
without delay make out and certify and deliver to the said defend-. 
ants or their attorneys a copy of the record herein, together with a 
statement of the costs incurred in this cause, upon the payment of 
his fees for such copy, and that all further proceedings in this cause 
in this court do henceforth cease.” 


STATE oF WeEsT VIRGINIA, \ To — 
Logan County, 


I, John Chafin, i of the circuit court of Logan county, 

40 West Virginia, do hereby certify that the above is a true copy 
of the proceedings had before the circuit court of Logan 
county in the cause of George R. C. Floyd vs. John W. Johnston 


et al., in chancery. 
JOHN CHAFIN, Clerk. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, held at Charleston as aforesaid on 
the 11th day of November, 1878. 

This day the defendants, John W. Johnston and A. Lawson, by 
their counsel, respectively, tendered their several answers to the 
plaintiff’s bill, to the filixg of which the plaintiff, by his counsel, 
objected. 


And at another day of the same term of said court, io wit, at a 
court held as aforesaid on the 26 day of November, 1878. 

This day James M. Payne tendered his separate answer to the 
plaintiff’s bill in this cause, and there being no objection thereto 
the same is ordered to be filed, and the plaintiff replies generally. 

And the defendant John W. Johnston is granted leave to with- 
draw his separate answer heretofore tendered and to file his answer 
at or before the next term of this court. 


The answer of John W. Johnston, afterwards filed under the last 
foregoing order, is in the words and figures following, to wit : 
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41 The Separate Answer of John W. Johnston to the Bill Filed in 


this Honorable Court by George R.C. Floyd against this Re- 


spondent and Others. 


To the Honorable John J. Jackson, Jr., judge of the district court of 
the United States for the district of West Virginia: 


For answer respondent says that he was no party to the contract 
referred to in the bill made on the 2nd day of December, 1857, be- 
tween A. Lawson and the said Floyd and had not the least interest 
in it. The bill does not set forth the said contract fully, but its pro- 
visions can be seen by reference to the copy filed by the plaintiff 
and marked (A). 

Respondent supposes that the allegations of the bill in regard to 


the institution of a suit by A. Lawson against the plaintiff to recover | 


the balance of purchase-money due on the land sold by Lawson to 
the plaintiff and referred to in Exhibit (A) are correct. Respondent 
was made a party to this suit and it was compromised, as stated in 
the bill, the 5rd August, 1871. The precise terms of the compromise 
— by reference to the copy of it filed with the bill marked (B). 

If the plaintiff really made the sales claimed in the bill as re- 
spondent’s agent this is the first time respondent was informed of 
his transactions by the plaintiff. The plaintiff never at any time 

whilst agent made any report to respondent showing how 
4? much land he had sold, the names of the purchasers, or the 

terms of sale. What information respondent got on these 
subjects he obtained from others. 

And the. statements now given by the plaintiff in his bill differ 
widely from those made by him in letters to the respondent, which 
will be filed and specially referred to hereafter. 

Respondent knows nothing, of his own knowledge, in regard to 
the allegations in the bill that at the time of making said “ sales 
the plaintiff took from the parties separately an obligation to pay 
the amount to the defendant, Anthony Lawson.” 

3ut respondent is informed that in some cases the plaintiff made 
no written contract whatever with parties — he pretends to have made 
sales, and in other cases merely signed the contract himself, not re- 
quiring the signature of the purchaser. If there are any such obli- 


gations as the plaintiff sets forth respondent requires them to be. 


filed. 

The plaintiff says “that, while performing the duties of his agency 
in good faith and having a due regard to the enhancement of the 
value of said property, the said John W. Johnston arbitrarily and 
without any cause known to this plaintiff, and, after he had sold 

nearly a sufficient amount of said property to satisfy the sum 
43 assumed by the said defendant, John W. Johnston, to Anthony 

Lawson, as per agreement of 3rd day of August, 1871, re- 
moved this plaintiff from any further agency or control over the 
lots and parcels of land aforesaid,” &e. If by “arbitrarily ” the 
plaintiff means wrongfully, respondent protests and insists that he 
had the best of reasons for removing the plaintiff. 

Respondent says that litigation having commenced between Law- 
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son and Floyd in Logan county, West Virginia, he was made a party 
to the suit. 

Respondent lived then and lives now at Abington, Virginia, which 
is about four days’ good travel on horseback from Logan C. H. His 
business and public duties were such that he could not give any 
personal attention to the suit. 

For this reason and the further reason that he was connected by 
marriage with the plaintiff, respondent was willing to settle the 
said suit out of court. | 

The parties, Lawson and Floyd and respondent, met at Tazewell 
C. H., Va., in the latter part of July, 1871, and commenced negoti- 
ations for the final settlement and adjustment of all matters growing 
out of the suit. These negotiations lasted several days, and resulted 

in the compromise of 3rd of August, 1871, the terms of which 
44 had been duly weighed and considered and were fully under- — 
stood by all parties. | 

The plaintiff declared that this contract was highly agreeable to 
him, because the Logan property had been hung up so that he could 
not sell it, but now, by virtue of this arrangement, it was untied and 
he could make sales, pay the Lawson debt, and secure a surplus for 
himself, which he needed badly. : 

The contract made the payments due to Lawson in equal install- 
ments on Ist January, 1873, 1st January, 1874, and Ist January, 1875. 

The payments being due at these times, the plaintiff was made 
agent for express purpose of making sales sufficient to meet them. 
Respondent did not desire to have — pay Lawson out of his own 
pocket, and was careful in endeavoring to impress this on the plain- 
tiff as agent, and the latter then said nothing about a “ due regard 
to the enhancement of the property,” but gave the most positive 
promises and assurances that he could and would sell enough land 
to pay Lawson, and that respondent should have no trouble about it. 

Respondent is advised that it is the duty of an agent to cunsult 
the interests and follow the instructions of his principal, but the 

plaintiff thought only of his own interest or his imaginary 
45 interest and disregarded wholly the interests and wishes of 
respondent and his positive instructions. 

Respondent removed the plaintiff, he thinks, in August, 1874 
(he has not the exact date at hand), three vears after the contract of 
August (the third) 3rd, 1871, after two of the payments had fallen 
due and after respondent had paid Lawson the sum of $4,184, and 
respondent insists that the plaintiff’s own bill furnishes sufficient 
proof that respondent was right in removing him, because the bill 
says that at the time of his removal he was engaged in the effort to 
sell, “ having a due regard to the enhancement ot said property ”— 
that is to say, that although he had been instructed to sell, so as to 
meet the payments as they fell due, and had agreed to do so, he was 
waiting an indefinite time till the property, in his opinion, was suf- 
ficiently enhanced in value, tho’ his principal had been compelled 
to pay the larger part of the debt and was insisting on sales. 

And respondent says further that the contract of third of August, 
1871, and the power of attorney to said Floyd were, as already stated, 
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entered into at Tazewell C. H., Va., and were both duly acknowl- 
edged for record and delivered to the plaintiff, who lived in Logan 

county, West Virginia, to carry to Logan C. H. and have re- 
46 corded. The plaintiff did carry both papers with him, and 

upon reaching Logan C. H. had the contract recorded, but 
withheld the power of attorney, and did not have it put upon record 
for, respondent thinks, about two years, and not until respondent 
had written to Logan C. H. and ascertained the default of the plain- 


tiff and called his attention to it. 
What motive the plaintiff had in the beginning for thus disobey- 


ing the express understanding of the parties and disregarding iIn- , 


structions respondent does not know. If it was done intentionally 
and for the purpose of obtaining any supposed advantage, of course 
it rendered him unfit to be respondent’s agent, or, if it was mere 
neglect and forgetfulness, as it is quite probable, it made him very 
unsuitable for the transaction of any business which required atten- 
tion and care. He never has at any time informed respondent of 
what he had done fully or in detail, as he ought to have done ; and 
respondent further says the first letter or information of any sort 
that he received from the plaintiff on-the subject of said agency and 


his doings thereunder was a letter dated 18th January, 1873, after _ 


the first payment had fallen due. This letter is made part of this 

answer, marked F 17. It will be observed that while the plaintiff 

in his bill alleges that before he was removed he had made sales 

amounting to 5,160, “ most of which were, he says, made in 1871 & 
1872,” yet, in the letter of 18th Jan., 1873, he only claims 

47 to have sold $2,200, of which one-third was due, as he said, 
Ist Jan., 18783. 

Then, admitting that he had made all these sales, and that the 
money could be realized, he had only provided for payment of one- 
third of the sum respondent was bound for, tho’ he had the means 
in his hands to provide for all, & was instructed to do it. 

The said Floyd not having paid nor provided for the first pay- 
ment, Lawson wrote to respondent demanding that he should pay 
the sum due, and on 18th —, 1873, respondent wrote to the plaintiff 
remonstrating with him for his failure and urging him to make such 
arrangements as would pay Lawson. ‘To this letter respondent re- 
ceived a reply from the plaintiff, dated June 12th, 1873, and here- 
with filed as part of this answer, marked F 27. In this letter the 
plaintiff makes the astounding statement that “he did not know re- 
spondent was held for the debt.” He had been a party to a written 
contract by which respondent became bound to Lawson for the debt. 
He had carried that contract to Logan C. H. and had it put upon 
record. He was acting as attorney-in-fact for the sale of land under 
that contract, and did not know that respondent was held for the 
debt. Such a statemont as this would of itself have justified the re- 
moval of the plaintiff without any further ceremony. 

On the 22nd of July, 1873, the plaintitf wrote respondent 

4§ another letter in reply to one from respondent of date of June 
24th, 1873. The sales stated in the bill to have been $5,160, 

and in the letter of 18th January, 1873, to have been $2,200, drop 
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down in this last letter to be only $2,100, of which $700 was past due. 
The letter is also filed herewith as an exhibit marked F 3 7. 

It will be seen that the plaintiff, in his letter of 12th June, 1873, 
speaks of having put 17,000 acres of land upon the market and 
promised to pay Lawson out of the proceeds. Respondent is in- 
formed that it was out of the power of the plaintiff to sell the said 
lands, because he had previously conveyed them, and the title was 
not in him. His promise, therefore, to sell land that he could not 
legally sell was delusive and worthless. 

It will be further noticed that in the letter of the 22nd July, 1873, 
the plaintiff says: “I have disposed of my stock in Warfield and 
have the promise of the money in sixty and 90 days. When I get 
it I will pay Lawson with great pleasure.” 

Respondent says that he is informed and believes that the plaintiff 
sold and assigned this identical stock to another person to pay or 
secure another debt. 

On 15th August, 1873, plaintiff wrote respondent another letter 
announcing the sale of $300 or $400 of lots and renewing his prom- 

ises to pay out of the Warfield stock and sales of wild lands, 
49 »oromises which it is needless to say were never kept. This 
last letter is filed as part of this answer, marked F 4 7. 

These are all the letters, so far as respondent recollects, received 
by the respondent from the plaintiff during the three years of his 
agency, and all the information of any sort he communicated to 
respondent on that subject. All the sales named in all his letters 
only aggregated, according to one of his statements, $2,400 and to 
another of $2,500. 

The said A. Lawson collected on the 27th September, 1873, from 
James A. Sidebottom, $153, being the principal and interest of his 
purchase, and, as far as respondent knows or believes, this is all 
the money realized in any way from sales made by Floyd up to the 
time of his removal. 

Respondent further represents that the said Floyd having failed 
to provide for the payment of the money owing to Lawson, and two 
payments being due, Lawson demanded that respondent should dis- 
charge the debt, and accordingly, in pursuance of his contract, re- 
spondent paid Mr. Lawson $1,500 on 10th July, 1874, and $2,684 on 
the 21st July, 1874, amounting together to $4,184. Respondent 
understands the plaintiff to admit in his bill the payment by him to 

Lawson of a portion of the debt, but he does not give the 
50 sums, tho’ respondent had furnished him with a statement of 

them. Not one cent of thé money paid by respondent has 
been refunded to him. Respondent is also informed that on or 
about the 20th June, 1876, Mr. Lawson received from L. Justice 
$719.25, and on or about the 14th Oct., 1876, from James A. Nigh- 
but, to whom James M. Payne has madea sale, about $450 or $500 ; 
but respondent knows nothing of his own knowledge of the transac- 
tions at Logan C. H., and, and as to them, refers to the an- 
swer of corespondents, Lawson & Payne. As to the charge in 
the bill that respondent’s agent, James M. Payne, has ignored the 
sale or pretended sale to Louisa Buskirk (now Buchanan), respondent 
4—405 
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denies it, & is informed and believes that the following is the true 
statement of that transaction : 

At the time of the supposed sale made by the plaintiff as respond- 
ent’s agent to Louisa Buskirk she wasa married woman and incom- 
petent to contract, and, even if the contract had been regularly made 
and reduced to writing and signed by the parties, it would have 
been absolutely void. But respondent is informed that the so-called 
contract was not in writing; that Mrs. Buskirk had no property of 
which the money could be made if there had been a judgment or 

decree against her; she not only was willing to surrender her 
51 purchase, but refused positively to execute the contract. So 

far as plaintiff having any claim against respondent on ac- 
count of this sale, it is only an added instance of the incompetency 
or infidelity of the plaintiff as agent— 

For it is an attempt on his part to force his principal to take as 
payment for money advanced a claim void for the double reason 
that it was not against a married woman; that it was not in writ- 
ing, and because she was not responsible and refused to comply 
with the contract, which could be enforced in no court, it Is cer- 
tain that respondent could never collect one cent from Mrs. Buskirk 
by process of law. 

Respondent denies the allegation that Louisa Buskirk (now 
Buchanan) was competent and able to have paid the purchase- 
money, and he is advised and believes that the sale of the same lots 
made by James M. Payne was a fair and judicious one. 

Respondent repeats that he knows woth of his own personal 
knowledge, of the transactions of Mr. Payne, his agent, but requires 
proof that Mr. Payne has been guilty of anything which prejudices 
the right of the plaintiff. 

Respondent has never seen the “town plat,” which the plaintiff 
complains so much has been ignored, and he does not admit that 

the plaintiff, if he made said plat, had any right under his 
52 power of attorney to lay off a city and compel respondent to 

abide by & shape his sales accordingly, whether he thought 
it judicious or not. As to the charge of ignoring the town plat, Mr. 
Payne can answer for himself. 

Respondent is advised that Henry Nighbut, to whom the plain- 
tiff claims to have made a sale, is insolvent, being a poor, old colored 
man. He is also informed that Harvey Walker is insolvent, has 
left the country, and the contract with him was not in writing. 

Respondent is informed that, with the exception of H. S. White, 
James W. Jackson, and James A. Sidebottom, the plaintiff made no 
written contracts with the persons to whom he claims to have sold. 


Respondent denies the allegation in the bill that the plaintiff has- 


paid the taxes on the land sold him by Lawson. On the contrary, 
tho’ the plaintiff has had the occupation and use of the land and 
has received all the rents, issues, and profits, he has paid no taxes, 
as the respondent is informed, since the year 1872. The taxes not 
paid by the plaintiff, which respondent, through his agents, has had 
to provide for, are as follows, viz; 1873, $56.70; 1874, $61.57; 1875, 
$144.35 ; 1876, $72.83 ; total, $335.45. 
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The taxes of 1875 were erroneous, however, and were abated by 
the sum of $63.10, leaving a balance unpaid by Floyd of 

53 $272.35 ; and respondent, tho’ he removed the said Floyd 
from the position of agent, yet left him in pussession and 
enjoyment of the land; but he took the profits and left respondent 
the taxes to pay. Said possession was not in anywise to interfere 
with the agency of Payne in the selling and disposing of the land. 

The plaintiff alleges in the bill that the contracts (A & B) were 
procured by fraudulent representations. Respondent was nota party 
to the contract A, of December, 1857; this was between Floyd and 
Lawson alone; but this respondent wasa party to contract B, of date 
August 3rd, 1871, and if the plaintiff means to charge him with 
making any fraudulent representations the charge is false. Respond- 
ent has lived all his life in Virginia. He has never been at Logan 
C. H. since the year 1852, and then only stayed over night on his 
way to another place; if he ever saw the land in controversy he 
knows it not, tho’, perhaps, he did see part of it when he passed 
through Logan C. H. He made no representations of any sort in 
regard to the land, and it would have been very strange if he had 
to Floyd and Lawson, as he was the purchaser and they the vendors, 
and he knew nothing about it and he knew everything. 

The plaintiff complains that if the land is sold in the 

54 present condition of the financial affairs of the country it 

would necessarily result in a great sacrifice to him. Respond- 

ent has already been subjected to great sacrifice in consequence of 

the default and neglect of the plaintiff and the court is asked to 

remember that the financial crisis did not commence till September, 

1873—more than two years after plaintiff was appointed respondent’s 

agent. During these two years the country was prosperous and prices 

fair. The plaintiff was instructed and promised to make sales with- 
out delay. 

If he had obeyed instructions and done his duty he could easily 
have sold to solvent persons, as respondent believes and as the plain- 
tiff himself declared, at good prices, land enough to have paid every 
dollar of the Lawson debt; but he disobeyed, neglected his obliga- 
tions, to the great injury of the respondent, and now asks the aid of 
a court of equity to give him the advantage arising from his own 
shortcomings and aid him in inflicting further loss, trouble, cost, 
and litigation upon the person whose interest he assumed to protect. 

Respondent begs the court to observe that the land in controversey 
is described in the contract of December, 1857, between Lawson and 
Floyd, as “about one thousand acres,” and in the contract between 
respondent, Lawson, and Floyd as follows, viz., “estimated te contain 
1,000 acres,” so that the plaintiff made the same representation 

substantially to respondent that Lawson made to him. If 
5d Lawson practiced a fraud on the plaintiff, then the plaintiff 
practiced the same fraud on respondent. 

The plaintiff asserts positively that Lawson had lived upon the 
land or in its vicinity from early boyhood and was the actual owner 
thereof, and must, therefore, have known that it did not contain 
1,000 acres. | 
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The same reasoning exactly would convict the plaintiff of defraud- 
ing the respondent and enticing him to assume the burden of his 
debt to Lawson and then trying to turn him over to recover his 
losses by litigating with Lawson, for the plaintiff states in his bill 
that after his purchase of December, 1857, he “ took possession of 
said lands and entered upon the same and has ever since exercised 
acts of ownership thereover,” &c.; then he had exactly the same 
means of knowing how much land there wasas Lawson had. From 
the date of one contract to that of the other was nearly fourteen 
years, and that surely was as good as a century to ascertain the con- 
tents of a single piece of land. 


The sums paid by the respondent for the plaintiff amount at this 


date, with interest, to over $5,000, and there is still a balance due 
to Lawson. The plaintiff’s effort in this bill 1s to force respondent 
to look to Lawson for repayment. The plaintiif, before asking the 

court to arrest respondent in the collection of what plaintiff 
56 admits to be due him, ought at least to have alleged & shown 

that the recovery from Lawson would be sufficient for the 
purpose ; but it is quite sure that even if the plaintiff should recover 
from Lawson the utmost that he claims it will be wholly insufficient 
to pay respondent. 

Respondent does not know whether there is any actual deficiency 
in the said land or not, & requires proof of it. The surveyor re- 
fer-ed to by the plaintiff was wholly ez parte; it may not have em- 
braced all the lands—may not have been correctly run nor correctly 
estimated. 


But respondent does not think that he is at all interested in this — 


question; it is wholly a matter between Lawson and Floyd; it grows 
out of contract made by them more than twenty years ago, with 
which respondent had nothing to do. 

And respondent is advised that it is in the power of a court of 
equity to execute contracts between parties, but not to make them. 
The contract of the 3rd, August, 1871, authorized respondent to sell 
the land therein named to pay the debt due to Lawson. The plain- 
tiff was a party to this contract, and does not allege that respondent 
practiced any fraud upon him, yet he asks the court to deny this 
respondent the right given him by that contract of selling the land 
and compel him to look to another mode of indemnity. 

Respondent insists that the plaintiff, having the means of knowing 

the exact number of acres in the land, & being guilty of 
57 laches if he did not know, and having under seal represented 

to an innocent man that the tract contained 1,000 acres by esti- 
mation, Is estopped from denying that fact. 

Respondent is ad vised that the contract of 3d of August, 1871, is final 
and conclusive and cannot be set aside or interfered with, but must 
be executed by the court. No ground for setting it aside is averred 
against the respondent or exists as to him. It was a compromise of 
an existing and pending suit, and that fact, if possible, gives it a 
greater and more binding and obligatory force, since compromises 
are favored in law. 

Respondent has been put to heavy charges and costs by the fail- 
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ure of the plaintiff to do his duty and comply with his contract, & 
thinks the plaintiff ought to be required to indemnify him in this 
respect. 

He is advised that he can obtain relief upon making a proper 
case by asking it affirmatively in his answer, without filing a cross- 
bill. To this end his prayer is that the injunction awarded may be 
dissolved & that he may have a decree for the money paid by him 
for the plaintiff, viz, $1,500, with interest from 10th July, 1874, till 
paid, and $2,684, with interest from 21st July, 1874, till paid, & also | 
for the costs & charges he has been subjected to, including the taxes 
paid; that there be also a decree for such balances, if any, due A. 

Lawson as he is bound for; that to satisfy these sums the said 
58 land, or so much thereof as may be necessary, be sold by 

commissioner of the court, & that he may have such other 
general relief as he is entitled to in the p:« mises. 

And having fully answered he prays to be dismissed hence with 


his costs. 
JOHN W. JOHNSTON. 


VIRGINIA, ; To wit: 
Washington County, poe 

I, L. T. Cosby, a notary public in the county and State aforesaid, 
do hereby certify that John W. Johnston, well known — me, per- 
sonally appeared before me in said county and made oath the above 
answer is true to the best of his belief. 

Given under my hand & seal of office this 10 day of January, 
1879. , 

[L. s.] LOUIS T. COSBY, 
Notary Public 


The exhibit filed as part of the foregoing answer and marked 
“F 1 7,” is in the words and figures, to wit: 


CHARLESTON, January 18, 1873. 


59 My Dear Jounston: I received yours of the Ist yesterday. 

[ sold, I think, about $2,200.00 of the lots—one-third is due the 
Ist of this month—to Lawson; these sales wer- made in strict ac- 
cordance of the agreement with Lawson, and if he must have his 
money at once I think I can borrow it and pay him. I will write to 
him at once. 

Lawson told me at the time of our agreement that as he had the 
debt fully secured that he could give time if it was desired. I lul 
that during this coming spring that I will be able to sell as much 
land as will pay him and give me as much money asI want. Lands 
adjoining mine have been disposed of to paying men, for timber 
alone, for $5 the acre, and I find that there is a growing desire to 
purchase timber € coal lands. I have 37,000 acres covered with the 
very best of oak and poplar timber and the very best of coal, canal, 

&c., and almost every tree on these lands can be floated to the 
60 Tug river by the dames now being used by these new-comers. 
I am more than hopeful about these matters. When Lawson 
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is paid the $600 on the sales now due him, if he will wate, I think I 
‘an borrow the money — him in 60 or 90 days. I will write to him 
on the morrow — lete you know what he will do. There is some 
men who are going to put upa saw-mill at Logan C. H. this spring, 
which will enhance the value of my Jand there more than $10,000. 
I have put all the bottom lands in a town plat, and as soon as the 
people can get timber I can and will sell as much as will pay Law- 
son; you may rest assured of that. Ido hope he will not harrass 
you about it. Iwill leave nothing undone to keep you from harass- 
ment by him. I hope I am making some friends in this State that 
will aid me for a short time, and all I want is alittle time. If Law- 
son will give me that time I soon will know and write you. May 
God ever bless and protect you and yours is the continued prayer of 


your brother, 
GEO. R. C. FLOYD. 


Exhibit filed with said answer and referred to as marked, 
61 “127,” is in words and figures following, to wit: 


Logan C. H., W. Va, June 12, 1878. 


My Dear Jonnstron: [ received yours of the 18th of Apr. to-day. 
I am truly sorry that Mr. Lawson is so impertuning. I did not 
know that you were held for the debt. Iam truly sorry that I have 
not been able to sell as much of the land as would pay Mr. Lawson. 
I did dispose of as much as could be witho-t giving it away. I did 
try to borrow the money to pay him. I[ could not get it. I have 
placed upon the market 17,000 acres of my land for sale, and I am 
assured that a sale will be made this summer or fall. The first 
money received shall be for Mr. Lawson. I would pay 20 per cent. 
for money to pay Mr. Lawson if I could get it. I will have to ask 
you the very great favor to aid me in this matter. I will secure 
you in any way that you may ask if you can In any way pay Mr. 
Lawson the first payment. Iam sure that I will be able to pay-the 
others as they fall due and pay you this fall, or sooner if I sell my 
lands or any part of them. There is a growing desire to purchase 
coal and timber Jands, and I do assure yeu if I cannot get 
62 one I will take such a price as will secure you. I feel that 
the day is near at hand that I will be relieved from all the 
troubles about money matters. Pleas- write to me and aid me all 
you can. We are all well. Give my love to all, and may God bless 
you all is truly the prayer of your devoted brother, 


GEO. R. C. FLOYD. 


The exhibit filed with said answer and referred to as marked, 
“EF 37,” is in the following words and figures, to wit: g 


Logan C. H., W. Va., July 22d, 1873. 
Dear Jounston: I have received yours of the 24th of June. 
About $2,100 worth of lots have been disposed of; $700 has been 
due upon them since January last. I send you a copy, exact, of 
Lawson’- note to me. You will see by 1t that Iam not due him as 
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much as he claimed at the settlement by $560. This will reduce 
the payments that amount. I see by his statement in the paper, as 
you will see, that he claimed 2,667.50 c-nts as the residue on the 
purchase here. I assure you that you shall not be harrassed lon 
_with this matter. I have disposed of my stock in Warfield and. 
63 have the promice of the money in sixty and 90 days. When 
I get it I will pay Lawson with great pleasure. I hope the 
new men at Warfield will be more successful than I have been; 
mine has been truly a most sad sad failure. I will take my little 
ones to Charleston and send John to Georgetown. Willie I will 
keep with me whilst at Charleston. All of them are well and grow- 
ing very much. 

I hope if I live that I will be able to aid greatly Father Quirk in 
building up a large school at this place next year. I finda growing 
desire among monied men to invest in these wonderful coal and 
timber lands. I will hold all I can for my children. 

I must thank you and my angel sister Nickolter for your and her 
very great kindness to my dear little motherless child. I am truly 
proud of her great advancement. Do give my kind regards to the 
sister for these great attention- and kindness to her. John & Sallie 
reached home 3.days since. I was sorry that Patton did not come 
with them. Kiss sister for me and give my love to all, and tell Ben. 
that I expect of him to be a man in able things. May God bless 
you and yours is truly the wish of your affectionate brother, 


GEO. R. C. FLOYD. 


64 I have had your power of attorney to me recorded so every: 
thing would be done according to agreement. 


Exhibit referred to as filed with said answerand marked “ F 4 7 ” 
is in the following words and figures, to wit: 
Locan C. H., West VirariniA, Aug. 15th. 
My Dear Jounston: I have disposed of 300 or $400 more of lots 


since my last letter and will continue to sell as fast as I can. I have 
not received my money from the New Warfield Co. as yet. I write 


tu Barret & Dr. Black to-day, and as soon as I get my money I will 
pay Mr. Lawson. 

I will be able to sell some of my wild lands in a few months. 
The desire to purchase is a growing one. This and next year there 
will be a railroad up the Louisa fork of Sandy river, and these new 
men at Warfield have had one surveyed to that place this summer. I 
hope the Co. will make a road to that point next year. 

There is a little lawyer here by the name of Williams that is doing 
all he can to threw difficulties in my way touching the sale of lots 

here. He tells the people here that he will get the place to 
65. __ sell, and then he will sell much cheaper than I have been. I 

wish, if you must have an attorney here, that you would not 
employ the dirty little dog Williams. 

I think and hope that I will be able to pay Mr. Lawson by the 
sale of my Warfield stock and the lots and the 17,000 acres of wild 
lands. Lawson has done much to depress the sale of the lots at this 
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place, and his little following here — aid they can. I will, God 


being willing, succeed in my undertakings. 
I will build up a great school at this place in a few years and I 
will educate all my littleones. All are well. Give my love to sister 


and all about you. 


I am truly yours brother, GEO. R. C. FLOYD. 
66 The separate answer of Anthony Lawson, referred to in the 


foregoing order of November 11, 1878, is in the words and 
figures following, to wit: 


The Separate Answer of Anthony Lawson to a Bill in Chancery, Exhib- 
ited against him and others by George R. C. Floyd, in the Circuit 
Court of Logan County. 

This defendant; without waiving any objections or exceptions to 
the manifest errors and imperfections in the plaintiff's bill, for an- 
swer thereto, says that on the 2d day of December, 1557, a contract 
was completed by & between the said plaintiff and himself, as here- 
inafter mentioned, to the tenor and effect stated and set forth in said 
bill, and a copy thereof is herewith filed as part of this answer, 
marked “ Exhibit No.1.” [tis true that the said plaintiff, as 1s usual 
with him in all such cases, failed to pay the purchase-money pro- 
vided for by said agreement to be paid by him, and that this defend- 
ant instituted a suit in chancery in the circuit court of Logan county 
against the said plaintiff to recover said purchase-money and _ to 

enforce his vendor’s lien on the land sold to said plaintiff 

67 therefor. It is also true that all the matters in controversy 

in said suit were compromised between them by the agree- 
ment mentioned in the bill of the 3d day of August, 1871, a copy 
of which agreement is herewith filed as part of this answer, marked 

“ Exhibit No. 2.” It is also true that the said suit was in pursuance 

of said compromise, dismissed as stated in the bill. As to the alle- 

gations of the bill relating to the appointment of the plaintiff Floyd 
as the agent of the defendant Johnston, and his acts and doings as 
such, this defendant has but little knowledge of any sort, and there- 
fore he refers to the answer of his codefendant, John W. Johnston, 
as a full and complete answer on that subject, and he adopts the 
said answer as part of this answer. As to the sales of land alleged 
by said plaintiff in his bill to have been made by him as such agent 
this plaintiff has no personal knowledge, except as follows: James 

A. Sidebottom, mentioned in the bill, paid to this defendant $153, 

the principal and interest due for the lot sold to him by said 

plaintiff. Larkin Justice executed to this defendant his note for 

719.25, which was represented as the purchase-money of 
68 a portion of the lands mentioned In said compromise sold to 

him by said plaintiff, and for which sum this defendant gave 
the said John W. Johnston a credit on the debt which he was bound 
by said compromise to pay for said plaintiff, and this is all that this 
defendant has ever received In any way from the sales of said lands 
made by said plaintiff; and this defendant, on information and be- 
lief, denies that the sales alleged by said plaintiff to have been made 
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by him as such agent were, as a general thing, made in such a way 
as to be binding tn the purchasers, and he is informed and believes, 
and so charges, that no such papers or obligations are recorded in 
Logan county as stated in plaintiff's bill. If there are any such 
obligations of record as aforesaid let the said plaintiff produce them. 
This defendant has no personal knowledge as to the laying off of the 
land mentioned in the bill into lots, streets, and alleys by the said 
plaintiff, as the agent of the def’t Johnston or otherwise, except that 
he has seen the same streets, and they are much longer and 
69 wider and take up a much larger portion of said lands than 
there is any necessity for, and this of itself, if done with au- 
thority, was a sufficient justification, in the opinion of this defend- 
ant, for the removal of said plaintiff as such agent. As to the acts 
and doings of the said James M. Payne, as the agent of the said 
Johnston, this defendant knows but little of his own knowledge, and 
what he does know is in relation to a sale of a part of said lands, 
made by him to James A. Nighbert, mentioned in the bill. The 
said Nighbert executed to this defendant his note for $450 for the 
payment of a portion of the purchase-money of said land sold to 
him by said Payne, as such agent as aforesaid, and this defendant 
executed to said Nighbert his title bond therefor, but it is not true, 
as charged in the bill, that this defendant made him a deed there- 
for; and this defendant gave to the said Johnston a credit for 
the amount of said note on the debt aforesaid, and also for the 
said $153 paid by said Sidebottom. This defendant here refers 
to the answer of his said codefendant Johnston for a full 
70 and complete answer to all the allegations of plaintiff's 
bill as to the sale made by him to Louisa Buskirk. This de- 
fendant knows that the said Louisa Buskirk was a married woman 
at the time of such sale, if it took place in 1871 or 1872, and_ he is 
informed and believes that she was still a married woman in 1873 and 
down to some time in 1874, and that she has had no separate estate 
out of which she could pay the purchase-money said land or any 
part of it; and this defendant is of the opinion, and so avers, that 
the price agreed to be paid for said land by said Nighbut was as 
much as the said land was worth, and that the sale was a fair one 
so far, at least, as the said plaintiff and the said Johnson were con- 
cerned. 

And the defendant, further answering, says that it is doubtless 
true, as charged in said bill, that at the time of the contract of De- 
cember 2, 1857, the plaintiff did not know the quantity of the said 
Logan lands sold to him by this defendant, and it is certainly true 

that this defendant did not then or at any other time since 
71 and does not now know the quantity of said lands, but the 

fact is that the said plaintiff at that time knew as much about 
the town lots and all the bottom land so sold to him as this defendant 
did and as he knows at this time, and he does not pretend the con- 
trary in his bill. This defendant, at the time of said contract, dis- 
tinctly stated to the said plaintiff, in substance, that he did not know 
the quantity of land in the tract, and that he was unwilling to guar- 
antee any particular quantity of acres in said tract, and hence it 

o—4095 


34 ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


was that said land was described in the contract as containing 
“ about one thousand acres,” which was understood by both the parties 
at the time and by the defendant Johnson, who drew the contract, not 
to bind this defendant to make good the said one thousand acres in 
case of any deficiency, and this defendant would not have signed the 

contract with any other understanding than this; and this de- 
72 fendant expressly avers and charges that said sale was a sale 

in gross & not a sale by the acre, & that it was so under- 
stood by the said plaintiff himself at and before the final execution 
of said contract. 

And this defendant, further answering, says that the chief value 
of the said tract of land at the time of said contract consisted in the 
town lots, with the buildings thereon, the bottom land, and the coal 
bank spoken of in the answer of the defendant Johnston, & that the 
back or mountain lands were then, as now, of but little value com- 
paratively, except for the coal that may be in them, but which was 
not regarded at that time; that they are very steep, rough, and 
rugged, so much so indeed that this defendant.was never over them, 
except to a very limited extent, in his life,and he has no knowl- 
edge of any other person having ever been over them, except to the 
same limited extent. 

This defendant, further answering, denies each & every allegation 
of said bill which directly or by implication charges him with hold- 
ing out any inducements or making any statements or representa- 

tions so the said plaintiff as to the quantity of acres in said 
73 tract of land to induce him, the said plaintiff, to enter into 

the said contract or otherwise; but, on the contrary thereof, 
this defendant avers the fact to be that the said contract for the sale 
of the said Tazewell lands to this defendant was first proposed by 
the said plaintiff to this defendant in the county of Tazewell in the 
month of April, 1857; that at the time and place aforesaid the 
said plaintiff proposed to sell to this defendant the said Tazewell 
lands for the price which was finally agreed on; to which proposi- 
tion this defendant replied that, as he had already purchased about 
$44,000 worth of lands of the said plaintiff & his brother, B. R. 
Floyd, he could not make said further purchase at all unless he 
could put in his said Logan lands in part payment therefor ; to 
which the said plaintiff at ounce replied that he would take the said 
Logan lands in part payment at the price of $10,000, and this, too, 
without any representations whatever by this defendant as to the 

quantity of lands he proposed to let the said plaintiff have; 
74 but, in consequence of the title to said Waterford place 

being in John B. Floyd, the brother of the plaintiff, & not 
in the said plaintiff, and this defendant not having the same gush- 
ing confidence in the said plaintiff that said plaintiff says in his bill 
he had in him, & for several other reasons not necessary to mention, 
the said contract was not executed at that time; that some time 
afterwards this defendant visited the said John B. Floyd in the city 
of Washington in relation to said contract, and that said Floyd told 
him his brother, the plaintiff, had already written to him, stating 
the terms of the contract proposed on both sides, with which terms 
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he was satisfied, and to go on & make the contract with the said 
plaintiff, & he would ratify it & convey the said Waterford place to 
this defendant, which he afterwards did as agreed. He also stated 
that, in consideration of the large price which this defendant was to 
pay for his said Waterford place, he was perfectly willing to take 
said Logan lands at the sum of ten thousand dollars, as his 
75 brother George (the plaintiff in this case) had offered to do; 
and this defendant, in fact, says and avers that at the time of 
said contract the said John B. Floyd was the owner of the said 
Waterford place mentioned in said agreement, and that the said 
plaintiff acted as the agent of the said John B. Floyd in all that he 
did in relation to said Waterford place in the making of this con- 
tract. This fact has always been suppressed by the said plaintiff for 
reasons entirely consistent with his own interest, but if he keeps on 
litigating in regard to said Jands it may become prominent greatly 
to his disadvantage; and this defendant, further answering, says 
that the sum actually due to the said Ballard P. Smith & paid by 
this defendant in pursuance of said contract, was $8,667.50, in- 
stead of $8,410, as specified in said contract, & it will be seen 
by the terms of said contract that of the said $26,000 agreed to be 
paid for both tracts about $16,000 of the sum was for the Waterford 
place of the said John B. Floyd, when this defendant understood 
at the time that he could purchase the said Waterford 
76 place from the said John B. Floyd for the sum of $10,000 in 
cash, and this defendant only agreed to said advanced price 
in consideration of the fact that hoth the said John B. Floyd & the 
plaintiff were willing to take his said Logan land at the price of 
$10,000, and in conversation afterwards with said John B. Floyd he 
told this defendant that he would have taken $10,000 in cash for the 
said Waterford place. 

And this defendant, further answering, says that some time during 
the summer or fall of 1857 the said plaintiff came to the county of 
Logan & stopped at the house of this defendant at Logan Court- 
House, at which time the said A.S.Gray mentioned in said contract 
was also present; that this defendant then lived upon a part of the 
property sold to said plaintiff by said contract, and that then & 
there, on the said property & in view thereof, the terms of the 

said contracts, as they were afterwards reduced to writing, were 
7 fully agreed upon, but that the said contract was finally exe- 

cuted and signed by the parties in Tazewell county, Virginia, 
on the dav it bears date. This defendant cannot, of course, have 
any personal knowledge as to the kind, quantity, or quality of the 
confidence which the plaintiff had in his truth, veracity, and integ- 
rity, but he denies that there was any reason or necessity for the 
immense exercise of that confidence, whatever its degree might have 
been, in relation to any representation or statement of this defend- 
ant in regard to said Logan lands ; and this defendant here expressly 
denies that he “ knowingly and falsely ” or otherwise represented to 
the said plaintiff that the said Logan lands “contained about one 
thousand acres” in any other way or manner or in any other sense 
than as hereinbefore stated. The said mountain lands, as before 


36 ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


stated, were very steep, and they came so near being perpendicular 
that the place where the back line of said lands ran could be plainly 
seen from the residence of this defendant in the town, and before the 
said contract was reduced to writing this defendant pointed out to 
the said plaintiff from his said residence where said line ran. As 
this defendant has already said, the sale of said land was a sale in 

gross and not by theacre; and he now further avers and says 
78 that the sale of the said Tazewell lands to him by the said 

plaintiff was also a sale in gross & not by the acre; and al- 
though there is and has been for a considerable time a dispute be- 
tween him and one of the adjoining owners as to the boundary line 
between them, which, if decided in favor of said adjoining owner, 
may reduce the said lands below the quantity named in said con- 
tract, this defendant never thought of having any recourse against 
the said plaintiff or the said John B. Floyd for such deficiency. 

This defendant expressly denies that he in any way whatever, 
either by request, inducements, representations, or otherwise, 1n- 
duced the said plaintiff to enter into said contract, but that on the 
contrary thereof the said contract was first proposed as aforesaid by 
the said plaintiff, and it was never thought of by this defendant 
until it was so proposed by the plaintiff, and this defendant would 
never for a moment have entertained it if the said plaintiff had re- 
fused to take his said Logan land. The said plaintiff, as stated in 
his bill, was financially embarrassed at the time of and before said 
contract. He had purchased the said Smith lands at a judicial sale 
and failed to pay for them, and the said contract was a necessity to 
him and not to this defendant. 

By it he got his debt to Smith paid off and discharged, as well as 
the debt to A. 8S. Gray, owing either by him or his brother John B. 

or both, this defendant does not remember which. 
19 This defendant, further answering, says that the said plain- 

tiff did take possession of said Logan lands under the said 
contract and held the same down to the time of the making of the 
said second or compromise contract on the 3rd of August, 1871, 
thereunder; that at the time of the making of the said first contract 
this defendant had been the owner of the said Logan lands or the 
most of them for about ten years, and at the time of the said second 
contract the said plaintiff had been the ostensible owner of the said 
lands for nearly 14 years, and therefore had had nearly 4 years 
more time in which to ascertain the real quantity thereof than this 
defendant had while he owned them. 

This defendant has no personal knowledge as to the alleged sur- 
vey of said lands mentioned in the bill. The first he ever heard of 
it was the reception of the letter of the said plaintiff, dated March 
6, 1876, which is herewith filed as part of this answer, marked “ Ex- 
hibit No. 3.” This letter he supposes is the one referred to in the 
plaintiff's bill, and is the only letter he ever received on the subject. 
It is true that this defendant made no reply to it, and did not com- 
ply with the very modest request contained in it for reasons which 
will be obvious upon the reading of it. If any such survey as is 
mentioned in the bill has been made it was without notice to this 
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defendant, and he is not bound by it & he does not admit its cor- 
rectness; but even if correct it gives to the plaintiff, as this defend- 

ant is advised and believes and so charges, no right to come 
80 into a court of equity and stay the collection of the debt due 

to the said John W. Johnston and to this defendant or to 
have an abatement in the amount which the plaintiff bound him- 
self by his contract and the said Johnston bound himself by his 
contract to pay for the said land; but even if he could claim an 
abatement of the said sum he agreed to pay & the said Johnston 
agreed to pay it would be but a trifle, as the deficiency, if any 
exists, is in the mountain lands, which are worth next to nothing, as 
before stated. It is true that this defendant lived upon said lands 
and in its vicinity from the time he was 13 or 14 years old till the 
time of said first contract, but it is not true that he was the owner 
thereof until after the death of his father, in 1847. 

This defendant is informed by James M. Payne, who is now the 
agent of the defendant, John W. Johnston, that under the repre- 
sentations of the said plaintiff that he, as the former agent of said 
Johnston, had made valid sales of portions of the said Logan lands 
to James M. Jackson, Simpson Ellis, Thomas Avis, H. S. White, 
William Chafin, Henry Nighbert (colored), and J. B. Buskirk, he 
has commenced suits in the circuit court of Logan county in the 
name of the said J. W. Johnston, plaintiff, against each of them to 
enforce the specific performance of said contracts and to enforce the 
vendor’s lien on the lands sold for the payment of the purchase- 

money by a sale of the lands sold to them, if necessary, in 
81 which suits he has made the said plaintiff a merely formal 

party, without asking any sort of relief against him, and in 
which he has also made this defendant a party defendant. How 
suits on contracts made by the said plaintiff as the agent of said 
Johnson to enforce said contracts by his principal without making 
any claim in any of the said suits against the said plaintiff could 
have been brought for the purpose or intention of vexing, harrassing, 
or impoverishing the said plaintiff passes the comprehension of this 
defendant to understand, particularly when said suits are brought-to 
recover moneys which his principal actually paid for said plaintiff; 
but this defendant denies that he had anything whatever to do with 
the bringing of said suits or either of them. This defendant is fur- 
ther informed by the said Pavne that since the bringing of said suits 
he has not been able to find any contract in writing signed by any 
of said purchasers, or any notes executed by them, or any of them, 
for the purchase-money of the lands bought by them, and that the 
only written contracts or memoranda which he has been able to 
find are memoranda made and signed by the said Floyd, the plain- 
tiff, as agent as aforesaid, as to the sales made to White and Jackson. 

He is also informed by said Payne that the said J. B. Buskirk, 

after the bringing of said suit against him, acknowledged his 
82 liability under the contract with said plaintiff and executed 
his note for the purchase-money, and that he thereupon dis- 
missed the suit against him; and this defendant, further answering, 
says that he is wholly unable to see how or by what right the plain- 
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tiff can come into a court of equity and enjoin the prosecution of 
suits upon contracts made by him as the agent of the said John W. 
Johnston, brought by his said principal to reimburse himself for 
money which he, Johnson, has paid for the said plaintiff, particu- 
larly when the purchasers themselves do not complain. 

He says in his bill that at the time of the institution of these suits 
there was a sufficient quantity of said Jand unincumbered by prior 
liens (by which the plaintiff probably means unsold) “ out of which 
to enforce any recovery ” (by which the plaintiff probably means 
sufficient to pay the moneys due to said Johnson & this defendant) 
“ without interfering and entirely disregarding sales of land which 
this plaintiff had made as aforesaid.” Even if this was true, with 
what sort of face can the plaintiff come into a court of equity and 
ask that his sales as agent shall not be enforced by his principal and 
that his principal instead of enforcing sales already made by him 
as agent shall go on and sell the balance of the land & get his pay 
from them whether he wants to or not? 

No doubt if said Johnson had attempted to make the 
83 money he has paid and is compelled to pay for said plaintiff 
out of the residue of said lands without resorting to those sold 
by the plaintiff as aforesaid the plaintiff would have rushed into 
court with the same fuss and fury he now does to compel him to 
proceed first against the lands so sold as aforesaid for his pay before 
resorting to those unsold ; and that this defendant is right in this 
assertion the court has only to look to another part of his bill in 
which he indulges in his usual strain of complaint that the said 
James M. Payne is proceeding to sell said other lands, which sale he 
asks the court to enjoin, and which the court does enjoin at his re- 
quest, so that no matter what way the said Johnston tries to obtain 
the repayment of the money which he has been compelled to pay 
and will be compelled ‘o pay for his unfaithful agent, that agent 
asks that he be enjoined € restrained from doing so, because it will 
be prejudicial to his interest; and as to the value of the said Logan 
lands at the time of said first-named contract this defendant, further 
answering, says that even if the allegation of the plaintiff’s bill as 
to the number of acres thereof are true, and this plaintiff had known 
this fact at the date of said contract, he would not have sold or dis- 
posed of the same for one dollar less on that account than he would 
have done if he had known the tract to contain 1,000 acres for 
S4 the reason before stated, that the mountain lands are of little 
or no value,and he would have sold the same in either event 
with reference to the boundary and not to the quantity, as he did sell 
them in this case. 

Now, as to the real value of said land, this defendant will state the 
following facts: 

After said contract was finally executed as aforesaid the said 
plaintiff sold to Isaac Morgan 50 acres of said land at the lower end 
of the tract, binding on the McDonald line and mostly hill land, for 
$S00 or $850, this defendant is not certain which, and this defend- 
ant is Informed that he reserved the minerals in said 50 acres in said 
sale. He also sold to Urias Buskirk and als. Nos. 11 & 12, in the 
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town, for $700, and this sale was after all the buildingson said lots 
had been burned down, which occurred during the war. He also 
sold to John V. Buskirk a small lot for about $50. This defend- 
ant is informed and believes that said plaintiff sold $300 worth 
of timber from the said lands & received the money. The houses 
and outbuildings on said lots Nos. 11 & 12,and which were burned 
as aforesaid, and the said lots together were worth a large sum of 
money—certainly not less than $2,000. The value of lot No. 10 in 
said town, with the store-house, lumber-house, salt-house, carriage- 
house, and shop thereon, was certainly not less than $1,000; 
85 and this defendant is informed and believes and so charges 
that said plaintiff now asks $1,000 for said lot No. 10 without 
any buildings thereon, they having also been burned. There were 
other buildings on the said lands of the value of at least $800. The 
bottom lands in and adjoining the town had a market value of at 
least $100 per acre, and now one of the sales made by the said James 
M. Payne, of which the said plaintiff complains in his bill, is the sale 
of two acres of the least valuable of said bottom lands to John V. 
Buskirk for $200. This defendant does not know, and the plaintiff 
does not state in his bill, the quantity of said bottom lands, but this 
defendant is satisfied that there is not less than 20 acres thereof. 
There is alsoa small bottom just below the town of not less than, as he 
believes, than 7 or 8 acres, and the whole amount under fence between 
the road and the river, of which a part is hill land, is not less, he 
is satisfied, than 14 acres. Seven acres of this land, as this defend- 
ant is informed by the said Payne and believes to be true, have been 
sold by said plaintiff for $700, and the residue within said fence for 
$290. 
The value of lots Nos. 8 & 9 is at least $300, and the value of 
said coal bank was at least $500 as a coal property. The plaintiff 
has also sold to Larkin Justice about 28 acres of said land, 
86 being nearly or quite all hill and mountain land, for $800, 
reserving the minerals, as this defendant is informed. He 
also sold to H.S. White 20 acres of the hill land just back of the town 
& extending up into the mountain, reserving the minerals, for $650, 
and the purchase of the said James M. Jackson was two small lots 
100 feet square each, as defendant is informed, of the said bottom 
lands for $350. The lot which the said plaintiff claims in his bill 
to have sold to J. E. Ricketts for $400 is also a part of said bottom 
lands, and said lot is also, as defendant is informed, 100 feet square. 


_ By reference to the plaintiff’s bill it will be seen that he claims to 


have made sales, as agent of the defendant, John W. Johnston, of 
portions uf said lands amounting to $5,160; deducting from this 
amount the $800 for the sale of Louisa Buskirk leaves $4,360 as the 
amount of said sales, and the amount of lands so sold by him, ac- 
cording to his own account, was about from three to four acres of 


. the bottom at the town and from eight to nine acres in the bottom 


below the town and about 43 acres of the hill and mountain Jands; 
add to this the 50 acres he sold to Morgan, the two lots he sold to 
Urias Buskirk, about one acre, and about one-half of an acre he sold 
to J. V. Buskirk, makes the whole of his sales, both on his own ac- 
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count and as the agent of said Johnston, amount to about 106 acres 
in all, and of which number of acres about 83 acres 7s hill and moun- 

tain,in most or all of which the said plaintiff has reserved the 
87 minerals as aforesaid. For this 106 acres his said sales 

amount to $6,000 and upwards, according to his own show- 
ing, and this, too, after all the buildings on the property had been 
destroyed by fire, and he still has lots Nos. 8, 9, & 10 in the original 
plan of the town, the most valuable of all the lots sold him, and 
about sixteen acres of the bottom lands at and adjoining the town, 
a considerable portion of which is the most valuable of all the said 
bottom lands sold him, and about 470 acres of the hill & mountain 
lands, even if his survey thereof is correct, which defendant does 
not know and does not admit. 

‘And this defendant, further answering, calls the attention of the 
court to the following facts illustrating the singular and remarkab-e 
phases of this case: The first contract was made more than 20 years 
ago, and by it the sum which the plaintiff was bound to pay this 
defendant was $2,667.50. Under the contract he took possession of 
the property & held and enjoyed it to his own exclusive use until 
the making of the second contract, when he continued in such pos- 
session as such agent until he was displaced, as stated in his bill, 
and the said James M. Payne appointed in his place, but he has never 
been deprived of the use of the property and still has the use of it. 
During all this time the plaintiff has never himself paid one dollar 

towards the said purchase-money or its interest, but has used 
88 and appropriated to his own use the rents and profits of the 
land, the proceeds of the sales of timber, and all the purchase- 
money, whatever it was, received from the said Morgan, Urias and 
John V. Buskirk, and the only moneys ever realized by this de- 
fendant on the purchase-money & interest of the said land, except 
what has been paid him by the said defendant Johnston, was the 
sums received by him arising from the sales made by said plaintiff 
as the agent of said Johnston, as hereinbefore stated ; and this 
defendant, further answering, says that the defendant John W. 
Johnston and this defendant are both non-residents of this State 
and are residents and citizens of the State of Virginia, and that the 
plaintiff, George R. C. Floyd, is a resident and citizen of the State 
of West Virginia; that all the other parties to this suit are residents 
and citizens of the State of West Virginia; that the defendant, 
James M. Payne, has no interest in this suit and is only a formal 
party therein, and that the matters in controversy in this suit are 
wholly between the said John W. Johnston and this defendant, on 
the one side, and the plaintiff on the other, who are citizens of dif- 
ferent States as aforesaid. 
And, having thus fully answered, this defendant prays that the 
injunction heretofore awarded in this cause be dissolved, and that 
he be hence dismissed with his costs. 


ANTHONY LAWSON. 
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89 Srave oF Wrst VIRGINIA, \ as : 
Logan County, : 


Anthony Lawson, the defendant named in the foregoing answer, 
being duly sworn, says that the facts and allegations therein con- 
tained, so far as they are stated on his own knowledge, are true, and 
that so far as they are stated upon information he believes them 


to be true. 
ANTHONY LAWSON. 
Taken, sworn to, and subscribed before me this the 25th day of 


April, 1878. 
JOHN CHAFON, 
Clerk Cir. C’t Logan Co., W. Va. 


This answer is excepted to— 


Ist. Because it is argumentative. 

2nd. Because it gives the declaration, of John B. Floyd, James 
M. Payne, and others. 

ord. Because it is not addressed to any court. 

4th. Because it is unnecessarily voluminous. 


QUARRIER ano WATTS, 
Counsel for Complainant. 


The contract filed with the answer of A. Lawson and marked 

“Exhibit No. 1” is hereinbefore copied on page 25 et sequitur. 

90 Exhibit No. 2, with Johnson’s answer, 1s hereinbefore 
copied. See pp. 27 to 30, inclusive. 


Exhibit “ No. 3” is zs in the following words and figures, to wit: 


LoGaN County, West Va., March 6, 1876. 
Mr. A. Lawson. 


Dear Sir: I have had the land you sold me at the court-house 
surveyed, as called for in your title bond to me. You sold me one 
thousand acres. There is not quite six hundred. I wish you would 
repay Mr. John W. Johnston the money he has paid you, as he is press- 
ing me for it, and the ballance you will be due me we can settle when 
you come down to our court in April. I have no news. 


l am, as ever, yours truly, 
GEORGE R. C. FLOYD. 


P. S.—I will send you a copy of the survey if you desire it. 


91 The separate answer of James M. Payne, mentioned in the 
foregoing order of November 26th, 1878, is in the words and 
figures following, to wit: 


6—405 
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Separate Answer of James M. Payne to the Bill of Complaint of G. R. C. 
Floyd, Filed in the Circuit Court of Logan County against A. Lawson 
et als. and Removed to the District Court of the United States for the 
District of West Virginia. | 


To the Hon. John J. Jackson, Jr., judge of the district court of the 
United States for the District of West Virginia: 


The defendant, now and at all times hereafter, saving to himself 
all benefit or advantage of exception or otherwise that can or may 
be had or taken to the many errors, uncertainties, and imperfections 
in the said bill contained, for answer thereto, or to so much thereof 
as he is advised it is material for him to make answer to, answer- 
ing, says that it is true that his codefendant, John W. Johnston, 
employed defendant as his agent and attorney some time in the win- 
ter of 1875-’6 to sell certain lands in the county of Logan, in the 

State of West Virginia, or so much thereof as would be nec- 
92 essary to reimburse said Johnston the moneys he had assumed 

to pay and had paid for the said Floyd, being the same lands 
mentioned in the bill of complaint, and also to collect, by suit or 
otherwise, the purchase-money due on lots and parcels of land 
which said Floyd, the plaintiff, has, as said Johnston’s agent, pre- 
viously sold, and to do anything else which the defendant deemed 
advisable to carry out the agreement entered into on the 3d day of 
August, 1871, between the said plaintiff and his codefendants, John 
W. Johnston and Anthony Lawson; that pursuant to such em- 
ployment defendant, while in Logan county, soon after he was 
so employed, had a conversation with the plaintiff concerning the 
sales that said plaintiff, as agent as aforesaid, had made; that said 
plaintiff said that he wanted all the contracts he, as such agent, had 
made, enforced, and referred defendants to the records in the clerk’s 
oftice of the county court of Logan county for the evidence of the 
sales which he, said Floyd, had made. 

This defendant, further answering, says that upon an examina- 
tion of the records of said office he found no evidence of any sales 
made by the said Floyd as such agent except a sale to James a Side- 

bottom of lot No. 8, on the plat known as “ Floyd’s Map ” of 
93 the village of Aracoma; of lots Nos. 9 & 12 to J. M. Jack- 

son ; of three acres to Anderson Blair and Julia Y. Morgan ; 
of one tract of ten acres to H.S. White, and another tract of ten 
acres to same. The prices to be paid were, by Sidebottom, $150.00 ; 
Anderson Blair or Julia Y. Morgan, $300.00; J. M. Jackson, $450, 
and H.S. White, $650.00, and the mineral interest in the said two 
tracts of ten acres each was reserved. There was no contract of any 
kind or character of record that this defendant could find, and he 
searched diligently of any sale to Louisa Buchanan (or Louisa Bus- 
kirk), J. B. Buskirk, Simpson Ellis, Larkin Justice, Thomas Avis, 
John Chafin, William Chafin, J. E. Rickets, Henry Nighhert, or 
Harvey Walker, and if there exist any written contracts for these 
sales such contracts have never been seen by this defendant; but, 
on the contrary, the said J. B. Buskirk, Simpson Ellis, Thomas Avis, 
Johu Chafin, J. E. Rickets, and Henry Nighbert all assured this 
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defendant that no written contracts had ever been made for the re- 
spective sales to them. The matter was closed with Larkin Justice 
soon after this defendant’s appointment as agent, and the balance 
due, or all the purchase-money, whichever it was, was credited by 
A. Lawson on John W. Johnston’s bonds or notes, and it was agreed 
that the amount, whatever it was, should be paid directly by said 
Larkin Justice to the said A. Lawson. | 

94 This defendant, further answering, says that Louisa Bus- 
kirk alias Buchanan repudiated the contract of sale to her by 
the said G. R.C. Floyd, agent as aforesaid, and refused to carry it out; 
that said Louisa Buchanan, as this defendant was informed and 
verily believes, at the time the said sale is alleged to have been made, 
was a married woman, the lawful wife of Uriah Buskirk, and that 
she had no personal or real estate of her own, or any separate estate 
of any character, and that the sale to her was such an one as could 
not be enforced, but was void; that Harvey Walker was, at the time 
of the pretended sale to him, if any was ever made, was insolvent 
and has since then left the State; that Wm. Chafin refuses to carry 
out his contract and is insolvent; that Henry Nighbert (who is an 
old colored man) has erected a log cabin on his lot and is insolvent ; 
that J. KE. Rickets, — took possession of his lot so purchased of the 
said Floyd, agent as aforesaid, has built but not completed a frame 

dwelling and stable upon it and is now insolvent. 
This defendant, further answering, says that it is true that, as 
y agent as aforesaid, he sold to James A. Nighbert certain lots in the 
rs village of Aracoma for $500, $50.00 of which was puaid to this 
i 95 defendant in cash for his commission on the sale, and for the 
| residue a note for $450.00 was executed by the said James A. 
Nighbert to the said A. Lawson, which sum was at the time of the 
: sale a reasonable and fair price for the same, and it is also true that 
he, as such agent, sold to Larkin Justice a part of the land in con- 
troversy, being 7} acres, for the price of $290. Said sale was made 
on the 14th of Oct.,1876. The purchase-money was to be paid eighteen 
months after date, with interest from date, and J. V. Buskirk was 
: and is security for the purchase-money. This defendant executed 
an agreement with said L. Justice to that effect, which said agree- 
ment was delivered to said Justice, and took from said Justice & Bus- 
kirk their joint and several bond for the payment of the money to 
said John W. Johnston. Said bond is herewith filed, marked “ Ex- 
hibit No.1,” as part of this answer; but the said 7} acres of land did 
not comprise “ all the remaining town lots in the lower bottom, there 
. being ten or twelve of the same,” as the plaintiff in his bill has falsely 
: alleged, but only a small portion of the bottom, and that principally 
swamp, and the residue a narrow strip of hill land, there being not 
a single lot embraced in the said boundary laid down upon the said 
“Floyd Map,” said Floyd having sold nearly all of the valuable toe 
of the lower bottom to other parties, and that, too, regardless 

96 of any streets and alleys. 

This defendant, further answering, says that it is true that 
he, as such agent, has sold to John V. Buskirk a part of the land in 
controversy, being three acres, more or less, within a certain bound- 
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ary set out and described in the agreement made and entered into 
between him and the said John V. Buskirk, at the price of $100 per 
acre; that the said lot or parcel of land is adjacent to the town of 
Aracoma, chiefly swamp, and does not embrace or include any of 
the lots laid down on the town plat called the “ Floyd Map” or 
“Floyd Plat;” that said “ Floyd Map” not being of record, but in 
the possession of the said Floyd or his agent, H. S. White, the said 
Buskirk in surveying the same made an error in running the line 
of Coal Hollow street and included a part of said street in his sur- 
vey, which part of said street this defendant never sold to said 
Buskirk, and which he, said Buskirk, is willing to surrender when- 
ever the line is correctly run—said street having never been opened ; 
and this defendant took from the said J. V. Buskirk his and L. 
Justice’s joint and several bond for $300, payable six months after 

date, with interest from date. Said sale was made on the 14th 
97 October, 1876, and the said bond is herewith filed, inarked 

“ Exhibit No. 2,” as part of this answer; and this defendant 
denies that such sale affects the value of any lot adjoining thereto in 
such way as to impair it, but this defendant says the price was a 
very fair and reasonable one. 

This defendant, further answering, says that it 1s true that suits 
have been instituted by his codefendant, John W. Johnston, in the 
said circuit court of Logan county, West Virginia, against some of 
the purchasers of lots and parcels of lands, to wit, against H. S. 
White, Thomas Avis, Henry Nighbert, Simpson Ellis, J. V. Buskirk, 
and Wm. Chafin, for the purpose of obtaining specific performance 
of their respective contracts, and of selling the lands sold to them to 
satisfy the purchase-money respectively due for the same. 

The suit against J. V. Buskirk was compromised by his paying 
the costs and executing to said John W. Johnston his bond for the 
purchase-money. Said bond bears date April 27, 1877, and is for the 
sum of $250.00, including principal, interest, and costs, on his pur- 
chase of lot No. 7, in the village of Aracoma. Said bond is herewith 
filed, marked “ Exhibit No. 3,” as part of this answer. Said J. V. 
Buskirk has paid about $100 of taxes due on the land in contro- 
versy, and is, by agreement with this defendant, acting as agent 

as aforesaid, entitled to a credit for the same on his said 
98 bond. 

And this defendant denies, as absolutely false, that this de- 
fendant was “ contriving and intending to vex, harrass, and impov- 
erish the said plaintiff” by the institution of the said suits, but, on 
the contrary, was doing what this defendant believed to be the only 
thing that could be done to promote the interest of the plaintiff, as 
well as that of his codefendant, John W. Johnston ; and _ besides, 
the said Floyd, the plaintiff, insisted on the enforcement of the con- 
tracts of sale which he had made, but now seems to think that this 
defendant should not sell any more of the lands, because he claims 
to have sold enougl: to pay off what he owes under his said contract 
with said A. Lawson and John W. Johnston of 3d August, 1871, 
filed as Exhibit B with said plaintiff’s bill, and that this defendant 
should not prosecute any suits to collect the money due on the sales 
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which the plaintiff himself has made as agent of said Johnston, 
because there remains enough of the land unsold to pay off his said 
liability to said Johnston. 

This defendant, further answering, says that he has no knowledge 
of the allegations in the bill concerning the procurement of the con- 
tracts filed as Exhibits A & B; that he has no personal interest 

whatever in the subject-matter of this suit, the only interest 
99 or connection with it being that of agent and attorney for the 

said John W. Johnston, his codefendant, and as attorney for 
his codefendant, Anthony Lawson, and that his only object in sell- 
ing the lands to Jas. A. Nighbert, J. V. Buskirk, and L. Justice, so 
far as the same concerned the plaintiff, and in instituting the suits 
aforesaid, was to perform his duty as the agent and attorney. of his 
principal and client, John W. Johnston, in carrying out the letter 
and spirit of the said agreement of 3d August, 1871. 

And now, having fully answered all of the said bill that he is 
advised it is material for him to answer, this defendant prays hence 
to be dismissed with his reasonable costs in this behalf expended ; 
and he will ever pray, &c. 

J. M. PAYNE. 


James M. Payne appeared in open court, and on oath says that 
allegations and facts stated in the foregoing answer, so far as stated 
on his own knowledge, are true, and so far as stated on information 
and belief he believes them to be true. 

Nov’r 27, 1878. 

Teste : JASPER Y. MOORE, 
Clerk D. C. U. S., D. W. Va. 


100 ~=And at another day, to wit, at a district court of the United 
States for the district of West Virginia, holden at Charleston, 
on the 3d day of June, 1879. 

This day the defendants, A. Lawson and John W. Johnston, gave 
notice to the plaintiff that on the first day of the next term they 
would move the court to dissolve the injunction in this cause upon 
the bill and exhibits therewith filed, answers of said defendants and 

exhibits therewith filed, and upon the depositions of witnesses. 
101 The depositions taken and filed in the cause are in the 
words and figures following, to wit: _ 


Henry P. CLark, a witness of lawful age, having been by me 
first duly sworn to speak the truth, the whole truth, and nothing 
but the truth, answers and deposes as follows on behalf of the com- 
plainant, George R. C. Floyd: 


1st question by J. W. KENNEDy, Esq. State your name, age, resi- 
dence, and occupation. 

My name is Henry P. Clark; my age 60, and I live in Logan 
county, West Virginia; my occupation a lumberman. 

2d by same. Please state whether or not you are acquainted with 
lots 8, 9, 10, 11, and 12, sold by Anthony Lawson to George R. C. 
Floyd by contract dated 1857; if so, how long you have been ac 
quainted with said property. 
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Answer. I might be acquainted with the ground, but not by the 
number; I mean by it I could not locate them, and don’t know 
them by the number. 

3d by same. Do you know the lots upon which Mr. Lawson’s 
dwelling-house and store were at the time of said sale; and, if so, 
how long? | 

Answer. Yes, sir; I know where they stood ; I have known them 
something over 30 years. 

4th by same. How long had you been acquainted with said lots 
at the date of said contract of 1857. 

Answer. About 15 years, I suppose. 

5th by same. State what you would regard to be the value of said 
property at the date of said contract. 


(This question objected to by the defendant Lawson.) 


102 Answer. I think they would be worth $5,000. 
6th by same. Please state what you embraced in your 
above valuation. | 
Answer. It was the land which is now explained to me as the 
whole of the 5 lots. 


Cross-examined by J. H. Ferauson, Esq. : 


Ist question. Do you mean to be understood as saying that the 
value of the 5 lots, with all the buildings and improvements thereon, 
at the date of the contract between Lawson and Floyd, in 1857, 
was, In your opinion, not more than $3,000 ? 

Answer. That 1s what I valued it at; of course, that is what I 
thought. 

2d by same. Did you ever examine the buildings on either of the 
lots so as to form any opinion as to their value from an examina- 
tion ? 

Answer. By daily observation for years I formed my opinion. 

3d by same. I repeat the above question because it is not 
answered. 

Answer. I never went and examined them inside and all over to 
fix a value upon them. 

4th by same. Did you ever examine them at all, inside or outside, 
with a view of fixing their value for any purpose ? 

Answer. I never did. 

oth by same. What was the size of the dwelling-house ? 

Answer. I could not say the size of it. 

6th by same. How many rooms were in it? 

Answer. I have been in Mr. Lawson’s house often, but I do not re- 

member the rooms that were in it. 
103 «th by same. What was the shape of the house? 
Answer. The house was longer than wide, and, I think, a 
story and a half or two stories high; I think a story and a half. 
Sth by same. Is that your best recollection of its height ? 
Answer. I think it was a story and a half, tho’ it may have been 
a two-story house ; I don’t just remember. 
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9th by same. Did it haveany L to it? 

Answer. I am not certain about that. 

10th by same. State what kind of a house it was. 

Answer. It was of wood; it was weather-boarded ; but I don’t 

know whether it was a frame house or a log house weather-boarded. 
11th by same. How was it finished on the inside? 

Answer. I think it was ceiled. 

12th by same. How many chimneys had it and what kind were 
they ? 

Answer. I don’t remember. 

13th by same. According to vour recollection, about what was the 
length of the house in its largest part? 

Answer. From my recollection, it would be, say, near 40 feet. 

14th by same. What is your recollection of the width of the 
house ? 

Answer. Well, I could not give it a width; I could give an 
opinion ; I think it would be 16 or 18 feet wide, from my recollec- 
tion of the house. 

15th by same. Was it painted inside or outside, or both ? 

Answer. It was painted on the outside ; I don’t remember how the 

Inside was. 
104 16th by same. Was it papered on the inside? 
Answer. I don’t remember that. 

17th by same. Did the house have any porch or portico to it? 

Answer. It had a portico. 

18th by same. Do you remember how the portico was covered— 
with metal or shingles ? : | 

Answer.*No, sir; I can’t remember. 

19th by same. What other buildings and improvements were in 
the lots between the street and the river—I mean lots Nos. 11 and 
12? 

Answer. I don’t know anything about the number of the lots, but 
I remember the ground. There was a house that stood at some little 
distance between Mr. Lawson’s dwelling-house and the river, and 
there was a well-house and some other buildings that I can’t describe 
just how they was arranged, and I can’t say what the buildings 
were. 

20th by same. Describe the house vou say stood between the 
dwelling-house and the river—the size of the house, kind, number of 
rooms in it, and for what purpose used. 

Answer. I could not describe it; I think it was used for col- 
ored people ; I did not visit that house, and cannot describe it and 
cannot give the size of it, nor number the rooms in it. 

_ 21st by same. Can you give any idea of its value? And, if so, state 
it. 

Answer. I don’t know that I could fix a correct value to it. 

22d by same. Can you give any idea of the number of the 
105 other buildings on those lots besides the dwelling-house and 
the negro house? And, if so,state their number. 

Answer. There were some other buildings, but I cannot give 
their number or dimensions. 
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23d by same. If you can give any idea of their value give it. 

Answer. I cannot give any value. 

24th by same. Was there a cellar under any of the houses? 

Answer. I have forgotten whether there was or was not. 

25th by same. Do you know anything about a barn and stable 
or either being in either of these lots? And, if so, state all about 
it—its size, &c. 

Answer. I don’t think the barn or stable was upon them or either 
of them next to the river. 

26th by same. Do you know anything about the well—the depth 
of it—how it was fixed or its value? 

Answer. The well stood a little to the right of Mr. Lawson’s house 
with a well-house around it; the depth I don’t know; as far as I 
could see from the top, it was stone inside. I could not put a value 
to it. 

27th by same. What quantity of ground was there in those 2 lots 
between the street and the river, as nearly as you can tell ? 

Answer. I suppose there was about one acre or nearly that. 

28th by same. In giving your estimation of the value of the lots 
8, 9, 10, 11, and 12, and of the buildings and improvements thereon, 
in your direct examination, what sum did you include for the value 
of those two lots 11 and 12 independent of the buildings and im- 
provements ? 

Answer. According to my estimate, which was made alto- 
106 _—s gether, but, to divide it, I would think that $200 was their 
value. 

29th by same. What was your estimation of lot number 10? 

Answer. I did not make any separate estimate, but I Would put 
what is called 8, 9, € 10 altogether at $200. 

20th by same. Did you have any knowledge whatever in 1857 
and for the period of 10 vears prior thereto of tke market value of 
lots at Logan Court-House, then called Aracoma ? 

Answer. I bought lots here during tnat time; I bought one of 
Mr. Lawson which lay fronting the public square next to the hill ; 
I bought a lot, supposed to be 2 acres in it, at the upper end of town 

of Judge Ward. 

3ist by same. What was the size of the lot that you bought from 
Col. Lawson and what price did you give him for it? 

Answer. As near as I know, it was near 3-quarters of an acre. 
My recollection don’t serve me just what price I did give him, but 
it was 1n the bounds of from $300 to $400 with the house and little 
fixtures upon it. 

32d by same. Were not lots 8, 9, 10,11, and 12, in 1857 and before 
and since, regarded as the choice lots in the town ? 


(Question excepted to by complainant.) 


Answer. The part that is called 9 and 10 was always considered 
the choice ground of the place. 

dod by same. Were not lots 11 and 12 also considered very choice 
lots, or do you know? 
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Answer. I could not say, for they were occupied, and I never heard 
them spoken of in that connection. 
34th by same. Which do you consider the most valuable, 
107 ‘the ground, I mean, independent of the buildings, lots Nos. 
11 and 12 or the lots below there running down to where 
James A. Nighbert lives, independent of the buildings on them? 


(Excepted to by complainant.) 


Answer. Would consider 11 and 12 the most valuable. 

35th by same. Did you ever know about the year 1857, or for a 
period of 10 years before that time or since that time, at other than 
forced sales, any lot of the size and character of 8, 9, 10, 11, or 12, 
and so situated as to be ranked among the choice lots, to be sold as 
low as $100 or any price near that sum? And, if 30, state who sold 
it and who bought it. 


(Excepted to by complainant ) 


Answer. I consider that the lot that Mr. Lawson sold me would 
not cost that much or over; I don’t know of any others, if you con- 
fine it to the choice lots; I don’t know of any others selling. 

36th by same. When did you buy the lot of Col. Lawson, and 
who now occupies it ? 

Answer. I don’t remember the date, but it was before the date of 
the contract of Col. Floyd with Lawson; John Buskirk now occu- 
pies it, and his heuse and store-house are on it. 

37th by same. At the time you bought it was there any public 
road or street leading into the town from below except that between 
lots Nos. 10 and 11? 

Answer. I don’t think there was; at this time there is a street 
leading up to it and by it from below. 

38th by same. In your estimation of the value of the lots 

108 and buildings at $3,000 above spoken of, how much do you 

include as the value of the dwelling-house occupied by Col. 
Lawson in 1857 ? , 

Answer. From $1,200 to $1,500. 

39th by same. How much did you include for the other house 
that stood between the dwelling-house and the river? 

Answer. I estimated that at from $200 to $300. 

. 40th by same. How much did you include for the well and well- 
ouse ? 

Answer. I suppose about $60. : 

41st by same. How much did you include for the other buildings 
that you say you can’t descrihe ? 

Answer. When I made my estimate I estimated them in with 
oo other buildings, and I could not fix auy particular value to 
them. 

42d by same. What buildings and improvements were on the lots 
known as 8, 9, and 10 in 1857, at the date of the contract between 
Flovd and Lawson ? 

Answer. I could not say what lot the barn was on, but the store- 


house was on the ground that I have described, and under the 
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same roof a salt-house, or warehouse rather. I don’t know of any 
other buildings on the lots; there might or might not have been a 
coal-house; but I don’t know that there was. 
43d by same. Give the size, number of rooms, and character of 
the store-house. | 
Auswer. I don’t remember the size. It was a wood-house. I 
could not say whether it was a log or a frame house. There 
109 was a salt-house or warehouse connected with it, and a place 
cut off for a counting-room or office, and there was a store- 
room; I think it was weather-boarded, and I think it was painted; 
but I am not sure of that. 
44th by same. At what sum did you value that store-house, with 
all the rooms attached, in making up the said sum of $3,000? 
Answer. At about $500. 
45th by same. In making up the said estimate of $3,000, how 
much did you include for the barn or stable, as it has been called, 
if anything ? 
Answer. I am inclined to think that I did not estimate it. 
46th by same. Where did you live in 1857? 
Answer. Ai Logan Court-House. 
47th by same. How long had you lived there, and when did you 
remove therefrom? — 
Answer. I think I moved here in 1848, aud left here in 1859. 
48th by same. What business were you engaged in while at Logan 
Court-House ? 
Answer. Carrying on a tannery, and shoe and saddle business 
mainly, and mixed up with saw-logs. 
49th by same. Now, reflect and see if you settled at Logan Couri- 
House as early as 1848. 
; _—- That is my recollection, that I came here in November, 
8. 
50th by same. Do you remember one E. T. Tillotson, and when 
he came to this country ? 
110 Answer. I remember him very well. I brought him here. 
I came years before he did. 


Re-examined by J. W. Kennepy, Esq.: 


Ist Question. Where is the lot you purchased from Mr. Lawson 
situated with reference to lots 8, 9, 10, about which you have been 
testifying ? 

Answer. It is situated adjoining No. 8, at the corner of 8; the lot 
that I bought runs back towards the hill and faces on the public 
square. I refer toa plat which is filed with my answer; the lot that 
I bought, No. 7, runs for length north, and lot No. 8 runs for length 
west. 

2d by same. State whether it lies wholly within the bottom. 

Answer. Yes; it is in the bottom. 


And further this deponent sayeth not. 
HENRY P. CLARK. 
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H. S. Wurre, a witness on behalf of George R. C. Floyd, of law- 
ful age, having been by me first duly sworn to speak the truth, the 
whole truth, and nothing but the truth, answered and deposed as 
follows : 


1st question by J. W. KENNeEpDy, Esq. State your age, residence, 
and occupation. 

Answer. My age is 54; I live about 6 miles from here, and am a 
farmer. 

2nd by same. Please state whether or not you are acquainted 

with the lands purchased by George R. C. Floyd of Anthony 
111 Lawson by contract dated 1857; if so, how long and what 
are your upportunities of being so acquainted ? 

Answer. Yes, sir; I would say that I was acquainted with them. 
I think that I came to this place about 1848, and I lived here as 
my home until about 1854 or 1855. I have been over the land 
since the war and have become more familiar with it than ever I 
did before that time. 

3d by same. State whether or not you were acquainied with that 
portion of said property designated as lots Nos. 8, 9, 10, 11, and 12 
at the date of said contract of 1857 or before said date. 

Avswer. Yes, sir; I was acquainted with it before and at that 
time. 

4th by same. What was the value of said lots 8, 9, 10, 11, and 12 
at the date of said contract ? 

Answer. If I could be permitted to put the value at which Mr. 
Lawson put them in to the commissioner of the revenue I could do 
that. I could give my opinion of it, but I don’t pretend to say that 
I could give the cost of putting up the house; but my opinion is 
that about $3,000 is a fair estimate for the lots at the time. 

5th by same. Do you mean to include in this estimate the value 
of the buildings ? 

Answer. Yes; I mean it for the whole value of the property as it 
then stood. 

6th by same. State whether you were thoroughly familiar with 

said property at that date. 
112 Answer. Well, I would say that I was as much so as any 
man could be who lived in this place. I was frequently on 
the property and in the houses. 

7th by same. State whether you are acquainted with the value of 
property in the same community at said date. 

Answer. There was property selling here at that time or about 
that time that fronted the public square. Mr. Henry P. Clark 
bought a lot about that time. I don’t know that I could state any 
further than I have; nota great many lots were sold about that 
time. Dr. Bryant and me purchased a lot over here that fronts the 


square that I now own. We paid, or was to pay, $500 for it; it 


fronted on the northeast corner of the public square and was next 
to the hill. We resold the property ; I don’t know that I could tell 
the price exactly, but I think it was for $600. 
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Cross-examined by Jas. H. FErGuson, Esq. : 


1st Question. Do you know in what year Henry P. Clark made 
his purchase ? 

Answer. I don’t know that I do, but it was somewhere from 1848 
to 1850, but I would not be positive as to the year. 

2d by same. Then it was not about or near 1857, as you stated in 
your direct examination ? 

Answer. If I stated that it was a mistake. 

3d by same. In what year did you and Dr. Bryant make your 

purchase and who from ? 
113 Answer. It was either in 1849 or 1850 or 1851 we pur- 
chased from William Stratton. 

Ath by same. Were the lots purchased by Clark and yourself and 
Bryant the only lots you know of having been sold at Logan 
Court-House between 1848 and the date of Floyd’s purchase from 
Lawson in 1857 ? 

Answer. They was not; there was more lots sold if I am not mis- 
taken. I think Mr. E. T. Tillottson bought a lot of Col. Lawson in 
the southeastern corner of the public square and fronting it. I 
think that Tillottson laid off his purchase into small lots, and sold 
some of them. I think that Judge Ward purchased his lot on the 
corner after 1848. The old Smith tavern was traded some time 
within that period, and owned by 2 or 3 different men. I don’t re- 
member now any others. 

5th by same. Can you tell about what year Tillottson made his 
purchase of Lawson ? 

Ans. I don’t know that I can tell precisely the year; the im- 
pression upon my mind is that it must have been from the year 
1849 to 1851. 

6th by same: Do you remember into how many lots Tillottson 
laid off the lot that he bought? 

Ans. I do not. 

7th by same. Was not the purchase and sale of the lots by Tillott- 
son the commencement of a large increase of the value of lots at 

Logan Court-House? 
114 Ans. That is the way that I always looked at it. Property 
then commenced to increase in value. 

Sth by same. State what constituted the public square at Logan 
Court-House originally. 

Ans. My understanding of it is that the public square commenced 
from the lot — John Buskirk and the lot that I now own and ran from 
there to the river; it was then what is now the public square and 
the lots between the street and the river. 

Yth by same. Do you remember the number of lots that it was 
laid off into? 

Answer. I think four (4). 

10th by same. Give your recollection of the purchasers of each 
lot and the price paid for each. 

Ans. I don’t know that I could correctly state what the lots brought. 
I think James Lawson bought the one that the old court-house 
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stood upon and George Clarke bought the one that the stone clerk’s 

office stood on. I bought the upper corner lot and I think I paid 

$250 for it, though I would not be positive. 

3 11th by same. State to whom you sold the lot that you bought and 

for how much. 

Ans. I sold it to Major Reese Browning, but I do not remember 
for how much. 

12th by same. In what year were these sales? 

: Ans. I think about 1852. 

| 13th by same. In the year 1857 and prior thereto were not the 

a. lots 8, 9, 10, 11, and 12 considered among the choice lots at Logan 

‘te Court-House ? 

F Ans. Yes, sir; I think it was decidedly the best property. 
115 14th by same. About what was the size of the lots sold out 
of the public square that you have spoken of as compared 

with lots 8, 9, 10, 11, and 12? 

Ans. I would think that the lots 8, 9, 10,11, and 12 are larger 
than the lots sold out of the public square if they run down as far 
as I think they do. | 

15th by same. About how much land in the aggregate, in your 
opinion, was sold off of the public square at the sale that you have 
mentioned ? : 

Ans. To guess at it, I would think that there was between one 
i acre and a quarter and one acre and a half. 

y 16th by same. In your estimation of the value of lots 8, 9, 10, 11, 


and 12 and the buildings thereon, how much do you estimate for 
the land without the buildings and how much for the buildings? 

Answer. I would estimate the 5 lots at probably $1,200. 

17th by same. Do you pretend to say that $1,200 would have 
been the market price of those lots at that period, or that they could 
have been bought at any such price? 

Ans. I don’t know what Mr. Lawson would have taken for them 
or what price he would have taken for them if there had not been 
any buildings on them; but that is my opinion of their value. Mr. 
Lawson sold Mr. Tillotson the corner acre lot, I think, for $300 
about about the year 1852; that is the basis upon which I formed 
my estimate of the value of the lots 8, 9, 10, 11, and 12, but I don’t 

know that it is the sole basis. 
116 18th by same. Have you not already said that there was 
a large increase in the price of lots at Logan Court-House 
after that sale to Tillotson and before 1857 ? 
y Ans. That is the way that I always looked at it. The price of 
" lots began then to go up. After he bought of Mr. Lawson was the 
beginning of the increase. 

19th by same. Did not Tillottson divide the lot he bought of Law- 
son into 3 or 4 lots and sell them at from $200 to $300 each, or 
more, after he bought and long before 1857? 

Ans. I could not say what Mr. Tillotson got for the lots after he 
laid them off into 3 or 4, but that he sold them ata verv good 
profit; my impression is that he sold off enough to pay off $300 or 
$400 and then had a lot left, though I may be mistaken. 
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20th by same. In fixing the value of lots 8, 9, 10, 11, and 12 and 
the buildings thereon, how much do you include for the whole of 
the buildings on all of the lots? 

Answer. It would be about $1,800. 

2ist by same. State whether or not the buildings were all burnt 
off the lots during the war. 

Answer. Yes, sir; they were all burnt off. 


(Question and answer excepted to by counsel for Geo. R. C. Floyd.) 
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22d by same. State anything you know of your own knowledge 
or from conversations with the plaintiff Floyd as to a sale by him, 
Floyd, of any of the said lots after the buildings were burnt off; to 
whom sold, and at what price. 


117 (Question excepted to by counsel for Geo. R. C. Floyd.) 


Answer. Yes; Col. Floyd sold the lots 11 and 12 to Urias Bus- 
kirk for $700, according to my recollection. 

23d by same. Describe the dwelling-house of Mr. Lawson on lot 
11; its size, including length and width ; its shape, how constructed ; 
the number of rooms in it, the number of chimneys, the material of 
which the chimneys were built, the number of fire-places, and its 
height. 

Answer. I could not describe neither the length nor width, for I 
don’t know ; never measured it; I don’t know as I could tell its 
shape: it was a framed house, I think; I could not tell the number 
of rooms in it; I have frequently been in the house, but don’t re- 
member exactly how many rooms it did have; I don’t know the 
number of chimneys, but there was some 2 or 3, I am not certain 
which; I could not tell now whether the chimneys were brick or 
hewed stone; I think that the chimney of the kitchen was stone, 
but I may be mistaken in that; I don’t remember the number of 
fire-places; I would suppose, though, that there were from 3 to 5; from 
the recollection that I have of it now, I don’t know how high it was; 
it was a two-story house, but I don’t know how high ‘the stories 
were, for I never measured them. 

24th by same. Was not the house two and a half stories high? 

Answer. I don’t know; I always regarded it as a two-story house. 

25th by same. In your estimation of all the buildings on 
118 all the said lots, how much did you estimate for the value of 
the dwelling-house ? : 

Answer. I estimate the dwelling-house at about $1,000 and the 
store-house at about $800. 

26th by same. Now, inasmuch as you have sworn that you don’t 
know the length of the dwelling-house or its width or its shape or 
the number of rooms in it or the number of fire-places in it or the 
number of chimneys to it or the height of it, please tc tell us how 
you have arrived at your conclusion as to its value. 

Answer. Well, just in this way: The property was a property that 
had been used by John Lawson in his lifetime and by Mr. Anthony 
Lawson while he lived here; I don’t know of any other persons liv- 
ing 7 the property until it was sold to the Colonel ; for a number of 
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years the property would naturally decay and become old and not 
worth as much as new property that was built out of fresh material 
and built in the same way, and that is the reason why I considered 
the property worth in the aggregate what I put it at, because, if the 
property had been fresh built out of new material, I should have 
placed them ai a higher estimate. | | 

27th by same. Do you know, or have you any idea, of what it cost 
to build that house ? 

Answer. I could not say, because I don’t know what it cost; some 
way or other — the impression, either by Mr. Lawson or some other 
person—I think Mr. Anthony Lawson, though I may be mistaken 
in that—that it cost Mr. John Lawson, who built the house, about 

$1,500 ; I don’t state this as a fact, but as an impression. 
119 28th by same. Now, give the size, character, and number 
of rooms in and connected with the store-house that you say 
you valued at $800. 
Answer. I think the store-house was about a story and a half high. 
I don’t know its length or width. It fronted the public square, and 
had a front porch to it and a counting-room, as it was always so 
called, that run back from the store-room, and I don’t know what its 
size was, because J never measured it, and it joined an old house that 
connecteh with the counting-room and was called the old store-house, 
and it may have had—it seems to me it did lhave—something like a 
carriage-house attached to it. 

29th by same. Then, if I understand you correctly, your estima- 
tion of the value of lots 8, 9, 10, 11, and 12 and the buildings 
tnereon at $3,000 is made up of the lots without the buildings at 
$1,200, the dwelling-house at $1,000, and the store-house at $800; am 
I correct in this? 

Answer. Yes; I think so. 

30th by same. Now, please to state what other buildings there 
were upon those lots or any of them. 

Answer. There was no building that I remember of except that 
Mr. Lawson built a house for his colored people under the bank. 

The stable was not on these lots: That is my recollection, 
120 though I may be mistaken. I think that the stable stood on 
the upper end of the lot that Nighbut bought. 

dist by same. Don’t you remember that the street or road run- 
ning down — the river instead of going straight as it now does turned 
to the left and ran down to the river bank about or just below where 
the stable now is? 

Answer. Yes; the road turned to the left and ran down to the 
river bank just below where the stable now is, put I don’t remember 
that there was any stable there, though there may have been, but if 
there was it has gone clear out of my mind. 

32d by same. Then, in your estimate of $3,000, you did not in- 
clude anything for the stable; is that correct? 

Answer. No; I did not include anything for the stable. 

33d by same. Now give the size, character, and number of the 
rooms and value of the house which you say Mr. Lawson built for his 
negroes between his dwelling-house and the river. 
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Answer. I think it had two rooms to it. I don’t know the size. I 
think it was only one story high, though it might have been higher. 
I could not say the value of it. 

34th by same. Then do you wish to be understood as saying that 
you did not include anything for the value of this house in your 

estimation of $3,000 for the value of the whole property ? 
121 Answer. I did not include anything for the value of the 

house under the bank in my estimate of $3,000; that was 
only my estimate of the value of the property in running over it in 
my mind. 

35th by same. Did you include anything in that estimate for the 
value of a carriage-house or blacksmith shop on lot No. 10? 

Answer. I don’t know that I thought of the carriage-house or 
blacksmith shop in making that estimate; I did not include any- 
thing for the value of the carriage-house or blacksmith shop. I 
don’t know whether the blacksmith shop was on any of the lots. 

36th by same. When was your attention first called as to the value 
of lots 8, 9, 10, 11, and 12, including the buildings thereon, and by 
whom and for what purpose, and when did you first arrive at your 
conclusion that the value of the whole was $3,000? 

Answer. Col. Floyd told me some time during this term of court 
that he wanted to take my deposition with regard to this property, 
and I have been thinking over the thing ever since he told me that 
he wanted to take my deposition. I put the thing into the scales 
and weighed it the best way that I could and gave my opinion, and 
that is all that there is in it. 

37th by same. What, if anything, did Col. Floyd say to you as to 
his opinion of the value of the property. 


(Excepted to.) 


122 Answer. There was a conversation took place between Col. 
Floyd and myself as to what he put the property at and 

what Col. Lawson put it at. I think that Col. Floyd told me that 
Col. Lawson put the property at $500 less than he did. I think that 
was the conversation if I am not mistaken. 

38th by same. What did Col. Floyd tell you that he put it at. 

Answer. I think that he said that he put it at $3,300, and Mr. 
Lawson at $2,800; I am not positive; I may be mistaken, but it 
seems to me that that is what he said. 

39th by same. In this conversation was Col. Floyd speaking of 
the testimony of Lawson and himself in this case with regard to 
this property ? 

Answer. That is the way I understood it. 

40th by same. Then, as you understood Mr. Floyd, from his state- 
ments, to have placed the value of the whole property at $3,300, and 
Mr. Lawson to have placed it at $2,800, you came to the conclusion, 
did you not, that it would be fair to split the difference between them 
and fix it at $3,000. 

Answer. I never thought anything atall about splitting the differ- 
ence. After I was called upon by the Col. here — that he wanted to 
take my deposition, I valued the property in my own mind, regardless 
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I of anything that I had heard talked of about it. In the last 2 or 
r. 3 days, since court commenced and since it was understood 
123 _—sctthat ‘I was going to give my deposition, I valued the prop- 
ub erty and placed the estimate of all the property that I then 
r | thought of that was upon it, and put the estimate at $3,000. The 
conversation that I had with the Col. or with any one else did not 
e | have anything to do with it at all. | 
S : 41st by same. Now, please tell what other conversations you had 
2 with Col. Floyd about the value of the property since you were 
spoken to by him. 
2 ‘ Answer. We did not have any that I remember of. 
: 42d by same. Have you not been in consultation with Col. Floyd 
P at various times in the street here, and at White’s Hotel in this 
; town, during the last two days, about this case and your evidence 
in it? 


Answer. I have not; I never intimated to Col. Floyd what my 
evidence would be at all. 

43d by same. Do you mean to be understood as saying that you 
have not been in consultation or have conversations with Col. Floyd 
at various times in this town, on these streets and at White’s Hotel, 
in the last 2 days? 

Answer. I have; every time the Col. and me meets we have some- 
thing to talk about, but, so far as it pertains to the value of this 
: property or what I would put it at, he never intimated to me or I 
<~ to him what it would be. 


\ 44th by same. Please tell us what you did talk about. 
| Answer. The Col. and I was talking about the property 
| 124 that I bought of him before, for one thing, and then about 


the lots that he sold to other parties and a lot of cattle that 
I had on hand, about paying him when the time came if necessary, 
what the property failed to bring, and perhaps many other things 
not recollected now. 

45th by same. Did you have any conference or conversation with 
Henry P. Clark about the value of the property during this court? 

Answer. I don’t remember any; I might have had, but I don’t 
remember it. 

46th by same. State what knowledge and experience you had in 
the building of framed houses and the cost thereof prior to 1857. 

Answer. I was a boy when I came here to this place, under 21 
vears of age, and had very little knowledge or experience of the cost 
of building a house of that character. 

a. 47th by same. State how much less, in your opinion, was the 
y- dwelling-house of Mr. Lawson, that you have testified in regard to, 
| worth in 1857 than when originally built ? 

Answer. I coula not say, because the natural decay of the prop- 
erty and the rotting of the sills, &c., is a thing that I cannot an- 
swer ; I know that I put a higher estimate on property that was 
new than on that that had been built for a long time. 

48th by same. Did not Mr. Lawson, as a rule, keep his 
125 dwelling-house in good condition and repair? 

Answer. I think he did, sir. | 
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49th by same. Do you know as a fact that that house was worth 
any less in 1857 than when it was originally built ? 

Answer. No, sir; I do not. 

50th by same. Now, look at Deed Book “ C,” on pages 304-305, at 
the record of the deed bearing date the 9th day of October, 1852, 
from Anthony Lawson and wife to. Edward T. Tillottson, for parts 
of lots Nos. 1 and 2, in the town of Lawsonville, now Aracoma, and 
sav whether or not the property conveyed by said deed is the same 
you have spoken of in your cross-examination as sold by Lawson to 
Tillottson for $300. 

Answer. Yes, sir; that is a part of the property that I talked 
about. I thought that it included the whole lot, but I find that the 
deed does not include the whole lot; but I still have an impression 
on my mind that Tillottson bought the whole lot for $300. 


Note by Com’r P. Fontaine: (The defendant, Anthony Lawson, 
will file a copy of this deed with this deposition as an exhibit, 
marked “ L. & T.”) 


51st by same. Now, look at the same book, page 299, at the record 
of a deed from E. T. Tillottsen to William Straton, for parts 
126 of lots numbers 1 and 2 aforesaid, for the consideration of 
$100, and say if that is a part of-the same property conveyed 
-by Lawson and wife to Tillottson, mentioned in the last question 
and answer. 
Answer. I think it is, sir. 


Note by Com’r P. Fontain: (A copy of this deed will be filed by 
the toy Anthony Lawson, as a part of this deposition, marked 
“T. & 8.” | 


52d by same. Now, look at the same book, page 305, at the record 
of deed dated November 8, 1852, from E. T. Tillottson to Allen T. 
Butcher, for parts of lots Nos. 1 and 2 aforesaid, for the considera- 
tion of $200, and say whether that is a part of the same property 
conveyed by Lawson and wife to Tillottson as aforesaid. 

Answer. I think it is, sir. 

53d by same. Now, look at the same book, on pages 315-316, at 
the record of a deed from E. T. Tollottson to Levi Vance, for part of 
lot No. 1, for the consideration of $133, and say if it is part of 
—_ property conveyed by Lawson and wife to Tollottson as afore- 
said. 

Answer. It is a part of the same. 


Note by Com’r P. Fontain: (Copies of the two deeds last spoken 
of will be filed by the defendant, Anthony Lawson, as parts of this 
deposition.) 


54th by same. Now, look at the same book, page 316, at the 

127 _—record of a deed from E. T. Tillottson to William Straton, for 

parts of lots Nos. 1 and 2 aforesaid, for the consideration of 

$220, and say whether this is also a part of the same property con- 
veyed by Lawson and wife to Tillottson as aforesaid. 

Answer. I think it is. 
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Note by Com’r P. Fontain: (A copy of this deed will also he filed 
by the defendant, Anthony Lawson, as part of this deposition, 
marked “T. & S.” No. 2.) 

Memo. by Com’r P. Fontain: (The complainant, by counsel, excepts 
and objects to the filing of each and all of the aforesaid copies.) 


55th by same. Now, look at the same book, page 584, at the record 
of the report of Thomas Dunn English to the county court of Logan 
county, to the November term, 1855, of said court, and of the order 
of said court thereon, and say if the lots therein named are the 
same lots sold by the county court, being part of the former public 
square in the town of Lawnsville, as stated in your testimony given 
to-day. 

Answer. Yes. 


Note by Com’r P. Fontain: (A copy of said report and order will 
be filed by the defendant, Anthony Lawson, marked “T. D. E.”) 

Memo. by Com’r P. Fontain: (The complainant, by counsel, excepts 
and objects to the filing of the last aforesaid copies.) 


Re-examined by J. W. KEnnNEpy, Esq.: 


128 Ist Question. State whether or not at any time or on any 

occasion in any conversation Col. Floyd attempted to influ- 
ence you in reference to the testimony to be given by you in this 
case, and whether you were so influenced or in any otherwise. 


(Objected to by the defendant, Anthony Lawson.) 


Answer. He never did; if he ever attempted to influence me in 
any way I don’t know it. I was not so influenced or otherwise. 

2nd by same. State whether or not, at the time of the several 
conveyances referred to in the deed-book the rise in property here- 
tofore spoken of existed. 

Answer. From the time Mr. Tollottson commenced to sell those 
lots there was a rise in the property here, as I understood. 

3d by same. State whether or not the lot purchased by Henry P. 
Clark was regarded as among the choice lots. 

Ans. Yes, sir; from the fact that it fronted the square; it was a 
front lot. 


Recross-examined by Jas. H. Fereuson, Esq.: 


1st Question. Do you know the date of Clark’s purchase and how 
much of lot 7 Mr. Lawson sold to him? 
Ans. I don’t remember the date precisely, but my opinion is that 
it was either in 1848, 1849, or 1850. I think rather it was in 1849, 
though I may be mistaken in that, or in its being either one of those 
years. 
129 : 2d by same. You know, do you not, that it was before Oc- 
tober, 1852 ? 
Answer. I think it was. I cannot state positively, but my im- 
ression is that it was. As to how much of lot No. 7 was sold to 
Clark I don’t know and never did know. 
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3d by same. : 
And further this defendant sayeth not. 


H. S. WHITE. 


Memo. by Com’r P. Fontain: (The defendant, Anthony Lawson, 
here called upon the complainant to produce and take the evidence 
of all of his witnesses, except such as might be required in rebuttal 
of the testimony produced by said defendant, and gave notice to him, 
said complainant, that he would object and except to the taking of 
the testimony of any witness on behalf of said complainant, except 
in rebuttal as aforesaid. 

Memo. by Com’r P. Fontain: (And the complainant, by counsel, 
asks that a record be here made of the fact that he states that he is 
through with his testimony for the present.) 

Memo. by Com’r P. Fontain: (The complainant, by counsel, then 
stated that he wished tu reserve the right to examine L. D. Chambers 
in chief; and the defendant, Anthony Lawson, by counsel, then 
stated that he would not object or except to the examination of said 
Chambers as desired by the complainant, provided that said witness 
be produced by 12 m. of to-morrow, April 7, 1882.) 


Wit.raM A. DINGEss, a witness on behalf of the defendant, An- 
thony Lawson, of lawful age, having been by me first duly sworn 
to speak the truth, the whole truth, and nothing but the 

130 ~—truth, answered and deposed as follows: 


Ist question by James H. FerGuson, Esq. State your age, residence, 
and occupation. | 

Ans. I am going on 76 vears old; live in Logan county, and am 
a farmer in part and have been a surveyor for a time. 

2nd by same. Are you the surveyor whe made the survey and 
plat for Col. Floyd, the plaintiff in this case, a copy of which is filed 
with his bill as Exhibit “ C?” 

Ans. Yes, sir. 

ord by same. Now, look atthe book of surveys of Logan county, 
on page 400, and say whether or not the land contained in the plat 
and certificate of survey recorded thereon of 700 acres, dated the 5th 
day of March, 1855, or any part of it was included in in the survey 
you made for Mr. Floyd, the plaintiff, and, if only part thereof was 
included, was it the half or less than the half thereof. 


(Excepted to by complainant.) 


Answer. There was a part of it included, but I could not say 
whether it was half or more than half or less than half, but from 
the plat that is in the book here I would say that there was less 
than half. 

4th by same. Have you compared the plat of the survey made by 
you with the said plat of 700 acres recorded in the book and on the 
page referred to; and, if so, have you—taking the two plats asa 
basis—have you calculated as nearly as you can, without a survey 
of the 700-acre tract, the proportion of said 700 acres included in 
your said survey ? 


(Excepted to by complainant.) 
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131 Answer. I have compared them, and from the appearance 
of them the plat that I made for Col. Floyd don’t cover half 
of the land. 
Sth by same. At whose instance did you make that survey, and 
did the defendant Lawson, or any one representing him, have any- 
thing to do with it? | 


(Excepted to by complainant.) 


Answer. I made it at Col. Floyd’s instance. The defendant Law- 
son, or any one representing him, did not have anything to do with 
it that I recollect. 

6th by same. Can you tell without an actual survey of the whole 
700 acres and an equal partition thereof between the defendant, 
Anthony Lawson, or Col. Floyd holding under him, and Astyanax 
McDonald, holding under a purchase from James Lawson, the for- 
mer owner of a moiety thereof, what number of acres is contained 
within the boundary sold by Lawson to Floyd by the contract of 
1857 ? 

(Excepted to by complainant.) 

Answer. No. 


Memo. by Com’r P. Fontain : The defendant Lawson here asks a 
memorandum to be made of the fact that he offers to the plaintiff, 
in order to expedite this suit, to let Mr. Dingess, the surveyor 
selected by Floyd to make the former survey, go on and complete 
the survey by running the lines of the 700 acres above mentioned 
and making a partition thereof between the plaintiff Floyd and 
Mr. McDonald above named and assigning to each an equal portion 

thereof; and the said Astyanax McDonald, being present, 
132 agress that that may be done, and the plaintiff declines to 
accede to this proposition.) 

And further this defendant sayeth not. 

WM. A. DINGESS. 


JOHN DEGARETTE, a witness, &c. : 


Ist question by JAME3 H. Fercuson, Esq. State your age, resi- 
dence, and occupation. 

Answer. I am 64 years old; live at Logan Court-House, West 
Virginia, and am a carpenter. 

2d by same. How long have you lived at Logan Court-House? 

Ans. I have lived here since 1853. 

3d by same. In 1851 and prior thereto were you acquainted 
with the dwelling-house and other buildings of the defendant Law- 
son on lots Nos. 11 and 12 at Logan Court-House, and also on lot 
No. 10 at same place. 

Answer. Yes, I was. 

4th by same. Describe, as near as you can, the size and character 
of Mr. Lawson’s dwelling-house, the manner of its construction and 
shape, the number of rooms and chimneys therein in 1857, the 
— nities you had of knowing its character and construction, and 
its value. 
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Answer. The house was what I called an “ L” building, the length 
of it, fronting the old square and running towards the river ; could 
not be less than 50 feet the other side; the first sitting-room was in 
the main building in the corner next to the store, and also fronted 
the square; I hardly know the length of the dining-room, but it 

may have been 20 or 25 feet; adjoining that was a one-story 
133 i building, which was used as a kitchen awhile, and was 15, 

16, or 18 feet, I guess; and then there was a shed between 
that and the kitchen; the kitchen was pretty near a square building, 
15 or 18 feet square. The whole “L” was about 55 feet long, I 
think, not including the kitchen. 

The hall must have been, I think, 12 feet wide and ran up and 
down the river into a back porch. The porch ran with the main 
building down the river to the shed between the kitchen and main 
building. The large parlor was to the left of the hall as you go in 
from the front, and, I think, was 20 or more feet long and about 18 
feet wide. 

The portico, I think, was about 8 by 12 feet and corresponded 
with the hall. 

I covered it with zinc and made a latticed banister to it. The 

rtico had a stone floor and the stones were nicely gotten out and 
aid level and smooth and well jointed up. The house was a full 
two-story building; some might call it a story and a half, but I call 
it full two stories high. It was all that high except the small room 
down the river that I have said was one story high. There were 
seven rooms upstairs; there was three chimneys; the one next to 
the river was brick, I think, and the other two were stone, and one 
of them double, I think. The double chimney was at the lower end 
of the dining-room, adjoining the one-story building. There were 
5 fire-places that I remember. I don’t remember whether or not 
there was one upstairs in the chimney next to the river. The house 

was a frame building, ceiled and weather-boarded, and as well 
134 finished as mechanics could do it in those days. I lived 

with Mr. Lawson in the same house for about 2 years, in 
1840 and 1841, I think, and while I lived there I roofed the house 
and pitched it with coal-tar and sanded it, &c., and also repaired the 
portico—put in new pillars and covered it with zinc—and did some 
painting inside the building. I was frequently repairing and fixing 
about the house—doing little jobs—but I cannot now remember 
them, except that I remember repairing the back porch. The house 
was partly painted inside—not all over—I think, when I left, and was 
painted outside. I think I went away whilst Mr. Lawson had a 
painter there. 

Sth by same. Now, from your knowledge and experience as a 
carpenter, what would it have cost to build just such a dwelling- 
house as you have described at Logan Court-House in 1857 ? 

Answer. Well, I don’t think a man could have built that building 
and delivered up the keys; it would certainly have cost $1,500. 

6th by same. How were the facilities fur building in 1857 com- 
pared with the same facilities for from 15 to 20 years before ? 
Answer. There could be hardly ary comparison, for from 15 to 
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20 — before there was hardly any facilities; lumber had to be gotten 
out by hand, whip-sawing, &c.; the lumber in that building was 
partly got out by whip-sawing and the repairing that was afterwards 

done on it seems to have been with lumber got from a saw-mill. 
135 7th by same. Now, look at your former deposition in this 

case as to the value of all the buildings on lots Nos. 11 and 
12, as well as the buildings on lot No. 10 and the lands below, and 
see if you have any change to make in your figures; if so, state it. 


(Excepted to by complainant.) 


Answer. No, sir; I don’t know that it is necessary to make any 
change. 


Cross-examined by J. W. KeEnNepy, Esq.: 


Ist Question. Please state the value of the buildings other than 
the dwelling-house on lots 11 and 12 at the date of said contract of 
1857. 

Answer. I never noticed particularly the finish of the kitchen 
next to the river that Mr. Lawson built, and was never in it much, 
and don’t know the manner in which it was finished, but I think 
that it was not altogether finished below. That building, as well as 
I can remember and recullect, would, I suppose, be worth about 
$300. There was a kitchen at the end of the “ L” which was worth 
$150 to put it up. I can’t recollect much about the smoke-house, 
but it was a single story and guod size; can’t recollect whether it was 
frame or log. These were all the buildings on 11 and 12. 

2nd by same. In your estimate contained in your former depo- 
sition referred to of the value of the buildings on lots 1] and 12, 
how much did you include for the value of the smoke-house, lower 
kitchen, ~ upper kitchen, and the dwelling-house, respect- 

ively? 
136 yl In mv former deposition I did not designate 
the lots. I did not then recollect about the smoke-house. I 
might have said what it was worth—guessed at it. 

3d by same. Would you have me to understand you to say that 
in making up your estimate in your former deposition, under oath, 
of the buildings on said lots Nos. 11 and 12, you did not take into 
consideration the said smoke-house or guess at its value? 

Answer. 1 must have guessed at the value, because I was at the 
time 3 or 4 days trying to get at the value of all the buildings. 

4th by same. How much do you include for the value of said 
smoke-house ? 

Answer. Well, sir, I can’t include anything, because I cannot now 
call to mind its character ; I cannot call to mind the finish and can- 
not estimate it unless I knew exactly what it was. 

5th by same. How much did vou include for the value of the 
lower kitchen next to the river in making up vour said estimate of 
the value of the building on said lots? 

Ans. I did not mark the buildings; I put all the buildings to- 
gether; I did calculate them separately, too, and then put them to- 
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gether ; I always calculated it at about $300. I think I understood 
that I had to make an estimate of all the buildings on the different 
properties. 

6th by same. How much did you include for the value of the 
137 dwelling-house in said estimate? 

Ans. About $1,500. 

7th by same. How much did you include for the value of the 
upper kitchen at the end of the shed ? 

Ans. About $150. 

8th by same. Are those the values of all the buildings in your 
former estimate of the buildings on the lots Nos. 11 and 12? 

Answer. Yes, sir. 

9th by same. Now, tell me how you arrived at the sum of $3,100 
from the sums of $300, your estimate of the lower kitchen; $1,500, 
your estimate of the dwelling-house, and $150, your estimate of 
upper kitchen. 

Answer. I arrived at that by including the other buildings—the 
store over here partly. 

10th by same. Did you not state in your former deposition that 
the value of buildings on lots No. 11 & 12 was 3,100? 

Answer. No, sir; 1 don’t see how I could state that in my former 
deposition. I don’t recollect it, because I never did know anything 
about the number- of the lots; consequently I put them together, and 
not knowing about the number- of the lots I put them all together, 
and don’t recollect that I understood before anything about the 
numbers of the lots. I never understood anything about the num- 
ber- of the lots. 

1ith by same. Did you not in your examination-in-chief look at 
your former deposition and state that you did not wish to make any 

change as to your estimate there made ? 
138 Answer. Yes, sir; I did not understand then that that ex- 
amination regarded these numbers; I did not consider the 
numbers. 

12 by same. Please to state the value of what buildings you did 
include in the sum of $3,100 in your former depositions. 

Answer. I included the store on this corner lot, and I went to the 
lower end of the lot then and took in that barn and blacksmith shop 
in making that calculation. I arrived at that calculation in that way, 
but I can’t think what I valued them at. I think I took in also the 
old dwelling where Mr. Miller lives. 

13 by same. Is the house where Mr. Miller lives situated on said 
lots Nos. 11 and 12? 

Answer. No, sir. 

14th by same. Did you not state in your former deposition that 
the value of the buildings on lots Nos. 11 and 12 was $3,100? 

Answer. Well, sir, I did not estimate it in a way that I could 
place it on them lots alone. 

15th by same. State where the store-house was spoken of by you 
as included in your said estimate of $3,100. 

Answer. It was right on the corner of the square, fronting Mr. 
Lawson’s dwelling and the square. It was not on lots 11 and 12 
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= on the opposite side of the street from Mr. Lawson's dwelling- 
ouse. 

16th by same. State the value of what building or buildings was 
included in the sum of $1,000 given by you as the value of build- 
ings on lot No. 10. in your former deposition. 

Ans. I think it was the store and the other buildings ad- 
139 joining it. I don’t recollect now what I valued it at at that 
time. 

17th by same. Did you not just state that you included the store- 

house in the said sum of $3,100? 


(Objected to as respecting the same question over and over.) | 


Answer. Yes, sir. | 
18th by same. State the value of said store-house at the said date 
of 1857. 


(Objected to as a continued repetition of the same question, and 
because the question is not definite from the explanations of the 
counsel.) 


Ans. The store-house was in front of the other buildings. It was 
worth alone about $350. | 

19th by same. State the value of the other buildings on lot No. 10 
at said date. 

Answer. I think the balance of the building- were worth as much 
as the store. 

20th by same. . 


Re-examined by James H. Fercuson, Esq.: 


Ist Question. State whether or not at the time of giving your former 
deposition in this case you had any knowledge of the location of lots 
Nos. 10, 11, and 12, sold by Lawson to Floyd, by their numbers. 

Answer. I had not. 

2d by same. Do you now understand the location of said lots by 
their numbers, as has been explained to you ? 

Answer. I think I do. 

3rd by same. With that knowledge, now state what buildings you 
included in making up your valuation of $3,100 in your former 
deposition, whether you included only the buildings on lots 11 and 
12, or whether you included.all the buildings on lots 10, 11, and 12. 

Answer. At that time I included, I think, the buildings on 
140 11 and 12 in that calculation. I understood the whole of it 
as a lot, and the stable. I expect I included the buildings on 

10 also. 

4th by same. Reflect upon it, and see whether you don’t know 
whether you did or not. 

Answer. I can hardly satisfy myself, but I must have done it. 

5th by same. Now see if you can figure up $3,100 without includ- 
ing the buildings on number 10. 

Answer. Of course I cannot. 

6th by same. State, as nearly as you can, the location of the black- 
smith shop that you spoke of. 

9—4U5 
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Answer. It was on the lower end of the lot that the store-house 
was on, which was called, as I now understand, number 10. 

7th by same. Now describe the location of the stable you speak of, 
across the street from the blacksmith shop. 

Answer. As I now understand it, it was at the lower end of lots 
numbers 11 and 12 and opposite the blacksmith shop, and stood 
near about the same place where the stable now stands. 

8th by same. State whether or not you have any recollection of a 
well and well-house on either of said lots; and, if so, give the loca- 
tion and character. 

Answer. Yes, sir; there was a well and well-house. It was closed 
up, with a frame building around it. It was a good well, walled 
with stone, and with a windlass and bucket. It was on lot No. 11, 
nearly adjoining the kitchen at the lower end of the house. 

10th by same. State further, as you now remember, whether or 
not you included the $400, value of what you have called the Miller 
house, below lots number- 10, 11, and 12, in your estimation of 

$3,100. 

141 Answer. I don’t think I did. 

9th by same. Now, state, if you remember, whether or not 
you included the well, well-house, smoke-house, and stable and 
blacksmith shop across the street in your valuation of the buildings 
on said lots. 

Answer. I think I did. 

llth by same. Taking your former deposition as it is written 
down, in which you are made to say that the value of the buildings 
on lots numbers 11 and 12 was $3,100, and of the buildings on lot 
number 10 was $1,000, making in all $4,100, value of buildings on 
lots 10, 11, and 12, now, state whether this is what you said or in- 
tended to say at that time. 

Answer. J intended to say they were worth $3,100. 


Recross-examined by J. W. KENNepy, Esq.: 


Ist. Question. Can you now say that you know whether or not 
you included in your estimate in your former depositions as to the 
value of the buildings on lots 10, 11, and 12, the house where Mr. 
Miller lives, spoken of in your former cross-examination in this 
deposition ? 

Answer. I cannot recollect whether I separated that from that 
calculation or not. ere 

2d by same. State what was the value of the house where Mr. 
Miller lives at the date of the contract of 1857. 

Answer. I think my estimate of the house was about $1,400. I 
repaired and did a good deal of work on it. 


Note by Com’r P. Fontain: (The further taking of the deposition 


of — — John Degarnette, is adjourned until to-morrow, April 
8, 1882. 


142 Ist question by James H. Ferevuson, Esq. After the best 
reflection and examination you have been able to give to the 
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subject since yesterday, now, state what you intended — include in 
your former deposition in the sum of $3,100 as to what you now 
understand to be lots numbers 11 and 12, and if you have made 
any figures showing what vou intended to include state them. 

Answer. After reflecting a good deal yesterday, I am pretty well 
satisfied that this is my former calculation: I put the house at 
$1,500, the negro house at $400, the kitchen at $150, and the smoke- 
house that I could not call to mind at all yesterday occurs to me 
very plain this morning, and I put that down at $100, the well- 
house at $50, the stable at $200; I calculated the lots when I made 
that calculation at $700. 

2d by same. Now, to your former deposition in regard to what 
you now understand to be lot No. 10, state whether you include the 
buildings alone or the buildings and lot. 

Answer. I included the lot with the buildings. 


Recross-examined by J. W. KENNnepy, Esq.: 


1st Question. When and by what assistance were you enabled to 
arrive at the conclusion as to the intention of your former deposi- 
tion with reference to the lots 10, 11, and 12 just given by you? 
143 Answer. I had no assistance; I went directly into the 
clerk’s office here vesterday and made the calculation when 
Judge Ferguson asked me to figure it up. 
2d by same. Can you now say that you are positively certain as 
to the result of your reflection and figuring in reference to the in- 
tention of your former deposition as above stated ? 
Answer. I can’t say that Iam positively certain, but I am satisfied 
in my own reflection that I am correct. 
And further this defendant sayeth not. 
JOHN DEGARNETT. 


ANTHONY Lawson, a witness in his own behalf, of lawful age, 
having been by me first duly sworn to speak the truth, the whole 
truth, and nothing but the truth, answered and deposed as follows : 


Ist question by James H. Ferauson, Esq. State your age, resi- 
dence, and occupation. 

Answer. I am 69 years old; live at Wytheville, Wythe county, 
Virginia, and am a farmer and cattle grazer; I am a defendant in 
this suit. 

2d by same. Were you present at the taking of the deposition of 
the witness, Henry P. Clark? 

Answer. I was present most of the time ; don’t remember whether 
I was present all the time. 

3d by same. Give the date, if you can, of the sale to him by you 
of the lot mentioned in his deposition. 

Answer. It was January Ist, 1852, that his note for the 
144  purchase-money is dated. He contracted for the lot, but 
never paid me for it. 

4th by same. To whom did you convey the lot, and when? 


(Excepted to by complainant.) 
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Answer. I conveyed it to Urias Buskirk by deed dated Dec. 23, 
1856, and recorded in Deed Book “C,” pages 495 and 496; I will file 
a copy of said deed with this my deposition. 


(The complainant excepted to the filing of said copy.) 


5th by same. At whose instance did you convey it to Buskirk, and 
did you convey the same piece of ground that you sold to Clark? 


(Excepted to by complainant.) 


Answer. Clark sold to Buskirk, and Buskirk came to me fer the 
deed. I conveyed to Buskirk precisely the same piece of ground that 
I sold to Clark. 

6th by same. Did you sell and convey the whole of lot No. 7 or 
only a part of it? 

Answer. I have stated in the deed all about it; I have no recol- 
lection about it. 


(Excepted to by complainant.) 


7th by same. How much did Clark agree to pay for the lot? 
Answer. $450. 


(Excepted to by complainant.) 


8th by same. Describe the buildings on it at the time of the sale. 
Answer. I don’t know that I can; there was a house on it, but I 
have forgotten what kind of a building it was. 


145 (Question and answer excepted to by complainant.) 


9th by same. Can you tell whether it was a fine building or old 
and dilapidated ? 

Answer. It was a small building and not a good one is all that I 
can recollect about it. 


(Question and answer excepted to by complainant.) 


10th by same. What was the number of that lot and the size of 
the whole of it. ; 

Answer. It was number 7, and the whole of it contained one-half 
of an acre, like all the other lots. 


(Question and answer excepted to by complainant.) 


11th by same. State the quantity contained in each of lots Nos. 
1 and 2 above the old public square, and in lots 8, 9, 10,11, and 12 
below said square. 


(Excepted to by complainant.) 


Answer. They were all half-acre lots originally. 

12th by same. Were you present at the sale of the lots into which 
that part of the public square lying between the street running up 
and down through the town of Lawnsville or Aracoma and the 
Guyandotte river was divided ? 

Answer. I was very unwell on that day, and was present only 
when the 2 lots were sold that I purchased. 
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13th by same. State the number of lots purchased by you and 
the location and the price paid for each as far as you can remember. 


(Excepted to by complainant.) 


Answer. On the commissioner’s books they are numbered 4 and 
5. They lie at the west end of the lots sold, and I paid for one of 
them something over $300 ; that was the lot nearest the street. 
146 Ido not remember the amount over $300 that I paid for it; 
that was lot No. 4. Lot No. 5 adjoined number 4, and was 
back of the court-house lot; ran up and down the river and did not 
come to the street, and adjoined the lot above purchased by Reese 
Browning. I don’t remember what I paid for 5, but think it was 
something over $100. : 
14th by same. State, as nearly as you can, about the quantity of 
land contained within the six lots into which said portion of the 
— square was divided, excluding the cross-streets above and 
ow. 


(Excepted to by complainant.) 


Answer. I think about three-quarters (#) of one acre. 

15 by same. Did you hear the deposition of John Degarnette 
given in regard to the size, form, construction, number of rooms, &c., 
of your dwelling-house at Logan Court-House? And, if so, state 
whether or not the statement was in the main correct, and if any- 
thing in regard to said house was omitted, state what it was. 

Answer. I was present and heard his deposition, and in the main 
I believe it is correct. I don’t remember anything that he omitted, 
unless it be the grates, and there were six fire-places in the house, 
and 4 of them had grates. 

16 by same. State in what condition and repair your dwelling- 
house was at the timne of your contract with Col. Floyd in 1857. 

Answer. My recollection is that the house was in good condition 
and repair. 

17th by same. Now, describe the house built by you spoken 
147 of _by the witnesses between the dwelling-house and the river, 
giving, as nearly as you can, its size, character, construction, 

and height and the number of rooms in it. 

Answer. It was a double house about 40 feet long and about 20 
feet wide, one part of it hewed logs and the other part framed, with 
a stone chimney in the middle between the buildings, with 
a fire-place in each; it was one and a half stories high, weather- 
boarded outside and ceiled inside; the frame part of the building 
was divided into 2 rooms by a partition and it has a shingle roof. 

18th by same. Describe the other buildings on lots 11 and 12 as 
nearly as you can, giving their size, character, and construction. 

Ans. I had a framed kitchen about 18 feet square, with a stone 
chimney and a covered and floored hall between the main building 
and kitchen ; this hall and kitchen were at the west end of the main 
building on the street running up and downtheriver. I had a well 
and well-house near the kitchen; the well was walled up with stone 
in the usual way; I think — was from 40 to 48 feetdeep, with a smooth 
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rock bottom, and was a good well. The well-house was, I think, 
locust posts set in the ground, with a shingle roof, and about 12 feet 

uare and weather-boarded, and with a common windlass and 
bucket. The next building was a smoke-house, which was a double 
two-storied hewed log building from 14 to 16 ft. square, I think; I 
don’t remember the size of it. I mean by double that it had a floor 

above the lower story. I used the lower part asa milk-house 
148 and the upper part as a meat-house; it also had a shingle 
roof and was not weather-boarded, and the cracks were 

chinked, but not daubed. I think the logs were notched down 
closely. The next was the stable, which was framed, I think, about 
40 feet long and about 30 feet wide, and had a floor in it above the 
first floor and a shingle roof, stalls for the horses, &c.; 1t was weather- 
boarded. 

19th by same. Now, look at your deposition taken in this cause 
on October 4, 1879, pages 7 and 8, and state whether you have ary- 
thing further to say as to the value of lots numbers 8, 9, 10, 11, and 
12, and the buildings thereon. 

Answer. I have nothing further to say. : 

20th by same. Did you have anything to do with the survey made 
by Wm. A. Dingess, filed by the plaintiff in this cause, or any notice 
whatever that said survey would be made? 


Excepted to by complainant. 


Answer. I had nothing to do with that survey and received no 
notice of it. 

21st by same. State your interest in and title to the survey of 700 
acres spoken of by the witness, William A. Dingess, in his deposition 
and whether or not your interest in that survey was part of the land 
- included in your contract of 1857 with Col. Floyd. 


(Excepted to by complainant.) 


Answer. I owned one-half of the survey, 350 acres, and got it by 
a patent from the Commonwealth. My interest in that survey was 
part of the land included in said contract. 
22d by same. Who owned the other half of said survey and what 
disposition did he make of it in his lifetime ? | 
Answer. My brother, James Lawson, owned the other half 
149 of it and sold it in his lifetime to Astyanax McDonald. 


(Question and answer excepted to by complainart.) 
Cross-examined by J. W. KENNeEpy, Esq: 


Ist Question. In your estimate of the value of the buildings on 
lots 11 and 12 in your former deposition, how much did you include 
for the value of the stable? 

Answer. I think about $200. 

2nd by same. In said estimate how much did you include for the 
value of each of the other buildings on said lots Nos. 11 and 12? 

Answer. That would be utterly impossible — ; I could not answer 
how I made it at that time. 
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3d by same. How much do you include for the value of each 
building on said lots 11 and 12? 

Answer. Dwelling-house, $1,500; negro or servants’ house, $300; 
kitchen, $150 ; well-house and well, $50 ; smoke-house, $100; stable, 
$200, making in all $2,300 for the buildings. 

4th by same. In your former deposition how much did you in- 
clude for said lots numbers 11 and 12? 

Answer. $700, though I am not certain, and might have put the 
buildings higher and the lots at less than $700; I am inclined to 


- think I did put the buildings higher; I think I put the negro house 


at $350, and also I think I put the kitchen, with stone chimney 
and fixtures, at over $150. 

5th by same. What do you now put the valte of said lots 11 and 
12 at, independent of the buildings ? 

Answer. I would not know how to price them ; I would say this, 
though, that in my opinion they were worth as much in 1857 as 
they were when Col. Floyd sold them to Buskirk. 

6th by same. If you are not able to say what the value of said 

- lots numbers 11 and 12 was at the date of said contract 
150 of 1857, how do you arrive at the aggregate value of $3,000 
for lots and buildings? 

Answer. I don’t know how to answer that question further than 
I have answered it by valuation of the buildings and valuation of 
the lots; we always valued lots with good buildings on them at 
more than naked lots, of course; the lots were well fenced and had 
shrubbery on them and good gardens, neach trees, &c. In the year 
1857 I sold a half a lot in the upper side of town to Judge Ward 
for $300, a naked lot, with nothing on it. That is the any guide 
that I have to the value of lots at that time—some guide, at least. 

7th by same. In your former deposition what did you include for 
the value of the buildings in your estimate of $1,200 for lot and 
buildings of No. 10? 

Answer. I don’t know, sir, how I estimated them ; I could not tell 
now atall; I might have estimated them in various ways; have 
put the buildings higher and the lots lower, or the buildings lower 
and the lots higher, and have easily arrived at the estimate of $1,200 ; 
at a low valuation we always considered that the best lot in town. 

8th by same. What do you now include for the value of the build- 
ings on said lot No.10? 

Answer. The buildings on lot No. 10 all together I value at $900. 

9th by same. What do you include for the value of said lot No. 
10? 

Answer. $300. 

10th by same. How is it that you are able to fix the value of the 
buildings and lot separately as to lot number 10 and not able to fix 
the value of the buildings and lots separately as to lots numbers J 1 
and 12? 


151 (Objected to by defendant Lawson because it assumes that 
the witness has made no answer as to lots 11 & 12.) 


Answer. I don’t understand the question. 
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11 by same. Can you now answer the question ? 
Answer. I can’t answer the question any further than I have 


answered it. 


Re-examined by James H. FerGuson, Esq. : 


1st Question. Now state what improvements, if any, were on lot 
number 10 in addition to the buildings thereon, and in what con- 
dition was the lot itself as compared with lots 11 and 12 in addition 
to the building on those lots. 

Answer. There were no improvements on lut 10; it was included 
in a field in cultivation. Lots numbers 11 and 12 were in high 
state of a cultivation.as a garden, with shrubbery, peach trees, &c., 
and kept in good order, well manured, and improved by a regular 
gard-ner. No. 10 was not improved ; it was cultivated sometimes 
in corn and sometimes in oats, and did not have any fruit trees or 
grass plats on it; we had had clover on it some years before. 

2nd by same. Take lots Nos. 11 and 12 in the condition you have 
described, with all the buildings and the other improvements 
thereon ; was $3,000 for lots, buildings, and improvements a high 
or low estimate of their value, in your opinion. 

Answer. I always considered it a very low estimate. 

3d by same. Take lot number 10 in the condition it was with all 
the buildings thereon ; was $1,200 a high or low estimate of lot and 
buildings, in your opinion 

Answer. I always considered it a low estimate. 


4th by same. What was the size of the lot or part of lot sold by 
you to Judge Ward for $300, as stated in your cross-examina- 
tion ? 
152 Answer. It was intended to be a quarter of an acre. 


And further this defendant sayeth not. 
A. LAWSON. 


JaMeES A. NIGHBERT, a witness in behalf of Anthony Lawson, of 
lawful age, having been by me first duly sworn to speak the truth, 
the whole truth, and nothing but the truth, answered and deposed 
as follows: 


Ist question by James H. Ferauson, Esq. State your age, resi- 
dence, and occupation. 

Answer. I am 49 years of age; live at Logan Court-House, West 
Virginia, and my occupation for 12 months has been timbering; I 
was formally merchandising. 

2d by same. Were you acquainted with the buildings on lots Nos. 
10, 11, and 12 in the town of Aracoma in the year 1857 and previ- 
ous thereto, and where did you reside at that time? 

Answer. I was acquainted with those buildings at that time and 
then resided at Logan Court-House ; I occupied the store counting- 
room, salt-house, and old store-house or lumber-room for about 4 
years ; I reckon they were on lot No. 10. 

3d by same. What, in your opinion, was the value of the build- 
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ings in 1857 tn said lot No. 10 at the time of the sale thereof by 
the defendant Lawson to the plaintiff Floyd? Give the same in 
detail and in the aggregate. 

Answer. I = the store-house at $450, the counting-room at $75, © 

the old store or lumber room at $150; that was ceiled inside 
153. —s and shelved, and had a pair of stairs; the salt-house at $50; 
the carriage-house was worth about $50, and the blacksmith 

shop $25, making in all $800; I consider that to be the fair value 
of those buildings. 

4th by same. What, in your opinion, was the fair value of the 
buildings on lots Nos. 11 and 12 at the same time spoken of in the 
last question ? Give the same in detail and in the aggregate. 

Answer. I should put the main building, the dwelling-house, at 
$1,500 ; the negro house at $350 ; the kitchen at $100 (which, I think, 
is too low, there having been an entry between it and the main house 
which was not taken into account; the entry was covered and floored 
and had a shingle roof); the smoke-house a- $100; the well-house 
at $50; the barn at $200; in all $2,300. 

5th by same. How much, in your opinion, would the entry you 
have described add to the value as you have stated it, if anything? 

Answer. I think about $100. | 


Cross-examined by J. W. KENNEpDy, Esq.: 


1st Question. Did you ever make any examination of the build- 


_ Ings either on lot No. 10 or lots 11 and 12 with a view of fixing a 


value upon them ? 
Answer. I did not, sir. 
2d by same. Can you say you are sufficiently familiar with any of 
said buildings to be enabled accurately to fix their value? 
Answer. I think that I was, sir; for five years in succession I was 
in them buildings and intimately acquainted — them, and 
154 Judge Ward and I occupied the house after Mr. Lawson left 
here. 
3d by same. Have you ever dealt in the business of buying and 
selling like property or are you otherwise conversant with the value 
of such property ? 
Answer. I had not built any property at that time. I have never 
bought and sold any buildings. I have bought land that buildings 
were on. I have been building since. 


And further this deponent sayeth not. 
JAMES A. NIGHBERT. 


(Here follows diagram marked p. 155.) 


155 Exhibit “ L. & T.,” filed with the foregoing deposition of 
H. S. White, is in the words and figures following, to wit: 


156 Deed. Lawson to Tilleston. 


This deed, made the 9th day of October, in the year of 1852, 
between Anthony Lawson and Ann Brook, his wife, of the first part, 


10—405 
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and Edward T. Tilleston, of the second part, witnesseth: That in 
consideration of the sum of three hundred dollars to the said Law- 
son in hand paid by the said Tilletson, the receipt of which is hereby 
acknowledged, the said Lawson hath bargained and sold unto the 
said Tillotson that part of lots No. 1 & No. 2in the town of Lawns- 
ville lying above the following stakes: Beginning at a stake sixty 
poles above the northwest corner of lot No. 2, thence running back 
from the street across lot No. 2, 36 feet; thence running eastwardly 
46 feet to a stake one hundred and six feet from the public square ; 
thence a straight line to the river Guyandotte; thence with the line 
of said No. 1 lot up the river to the ‘upper corner of said lot, and 
thence with the upper line — No.1 & No. 2 to thestreet ; thence with 
the street and the line — No. 2 to the stake first mentioned as a begin- 
ning corner of the land hereby conveyed ; and the said parties of the 
first part covenants with the party of the second part that the- will 
warrant generally ¢o title to the property hereby conveyed. 
Witness the following signatures and seals. 
ANTHONY LAWSON. L. 8. 
ANN BROOK LAWSON. |[L.s. 


In Logan County Court. 


CLEKK’s OFFICE, Oct. 9th, 1852. 


This deed was acknowledged before me by Anthony Lawson and 
Ann Brook, his wife, and admitted to record, and the said Ann B., 
upon examination separate and apart from her husband, and hav- 
ing the contents hereof fully explained to her, declared that she had 


willingly executed the same and that she wished not to retract it. 
Test: WM. STRATON, Clk. 


Copy. JOHN CHAPIN, Clerk, 
By J. B. WILKINSON, Deputy. 


157 (Endorsed :) “ Filed before me on April 8th, 1882, by the 

defendant, Anthony Lawson, and at the same time the com- 
plainant, G. R. C. Floyd, objected to said filing. Teste: P. Fon- 
taine, com. U.S. C., D. W. Va.” 


Exhibit “'T. & S.,” referred to in the foregoing deposition of H. S. 
White, is in the words and figures following, to wit: 


158 Deed. Tiletson to Straton. 


This deed, made the 9th day of October, 1852, between Edward 
T. Tilleston and William Straton, both of the county of Logan and 
State of Virginia, witnesseth: That in consideration of one hundred 
dollars in hand paid, the receipt of which is hereby acknowledged, 
the said party of the first part doth grant unto the said Straton the 
folluwing-described tract or parcel of two lots of land, being part 
and parcel of lot- No-.1 & 2 in the town of Lawnsville, Logan 
county, to wit: Beginning on the eastern or upper corner of lot No. 
2, thence with the alley down tothe river Guyandotte; thence down 
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the river along the line of lot No. 1 the distance of twenty-five feet ; 
thence crossing said lot- No-. 1 & 2 to the street ; thence up the street 
25 feet to the oe including a small frame lately erected by 
Asbery C. Chambers on said part or parcel of said two lots; to have 
and to hold the same free from all persons forever; and the said 
party of the first — doth warrant generally the title to said part or 
parcel of said lot. 
Witness the following signature and seal. 
: E. T. TILLETSON. [seat] 


Attest: HUGH BRYAN. 


In Logan County Court. 


CLERK’s OFFICE, Oct. 9th, 1852. 


This deed was admitted to record. 
Test: WM. STRATON, CVé. 


Copy. JOHN CHAFIN, Clerk, 
By J. B. WILKERSON, Deputy. 


(Endorsed :) “ Filed before me on April 8, 1882, by the defendant, 
Anthony Lawson, and at same time the complainant, G. R. C. 
ag — to said filing. Teste: P. Fontaine, com’r U.S. C., 

. W. Va.” 


159 Exhibit “T. & B,” filed with the foregoing deposition of 
H. S. White, is in the words and figures following, to wit: 


160 Deed. Tiletson to Butcher. 


This deed, made this 8th day of November, in the year 1852, be- 
tween Edward T.Tilletson and Sarah, his wife,and Allen T. Butcher, 
witnesseth: That in consideration of the sum of two hundred dollars 
the said Tilletson and wife doth grant unto Allen T. Butcher all 
that part of lot- No-. 1&2 in the town of Lawnsville, Logan county, 
in the following bounds, to wit: Beginning on a stake one hundred 
and six feet from the northwest corner — No 2 in said town, thence 
east 89 feet along the street to a stake at the lower or northwest cor- 
ner of a lot or parcel of said lot now owned and occupied by Wm. 
Straton ; thence square across said lot- No-. 1 & 2 to the river Guy- 
andotte; thence with the river line of lot No. 1 down toa stake 89 
feet ; thence across said lots No-. 1 & 2 to the beginning; and the 
said parties of the first part agree to warrant generally the title to 
the same. 


Witness the following signatures and seals. 
E. T. TILETSON. [sEAt.] 


Attest: JAMES H. BAILEY. 
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In Logan County Court. 


CLERK’s OFFICE, November the 18th, 1852. 


This deed was acknowledged by E. T. Tiletson and admitted to 


record. 
Test: , WM. STRATON, C. 


Copy. JOHN CHAFIN, Clerk, 
By J. B. WILKINSON, Deputy. 


(Endorsed.) “ Filed before me on April 8, 1882, by the defendant, 
Anthony Lawson, and at the same time the complainant, G. R. C. 
Floyd, objected to said filing. Teste: P. Fontaine, com. U.S. C., D. 
W. Va.” 


161 Exhibit “T. & V.,” filed with the foregoing deposition of 
-H.S. White, is in the words and figures following, to wit: 


162 Deed. Tillotson to Vance. 


This deed, made and entered into 21st of Feb., 1853, between 
Edward T. Tiletson, of the first part, and Levi Vance, of the second 
part witnesseth: That in consideration of the sum of one hundred 
and thirty-three dollars the said par-y of the first part doth grant, bar- 
gain, and sell unto the said party of the second part a certain lot of 
ground in the town of Lawnsville, county of Logan, and State of 
Virginia, beginning sixty feet east of the northwest corner of lot 
No. 1, thence thirty-six feet south ; from thence forty-six feet east; from 
thence 36 feet north; thence forty-six feet to place of beginning; to 
have and to hold the said lot of ground free from the claim of the 
party of the first part or any person claiming through him. 

Witness the following signatures and seals; date the day above 


written. 
E. T. TILETSON. SEAL. 
SARAH L. TILETSON. [skKEAt. 


In Logan County Court. 


CLERK’s OFFICE, Feb. 21st, 1853. 


This deed was duly acknowledged before me by Edward T. Tilles- 
ton and Sarah Tiletson, his wife, to be their act and deed and ad- 
mitted to record, and the said Sarah, upon a private examination 
apart from her husband, declared that she had willingly signed, 


sealed, and delivered the same and that she wishes not to retract it. 
Test: WM. STRATON, Cl’E. 


Copy. 
JOHN CHAFIN, Clerk, 
By J. B. WILKINSON, Deputy. 


(Endorsed:) “Filed before me on April 8th, 1882, by the defend- 
ant, Anthony Lawson, and at the same time the complainant, G. R. 
. A objected to said filing. Teste: P. Fontaine. com’r U.S. C., 

. W. Va.” 
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163 Exhibit “ T. & S.,” filed with the deposition of H. S. White 
foregoing, is in the words and figures following, to wit: 


164 Deed. Tiletson to Straton. 


This deed, made the 23rd of February, in the year 1853, between 
Edward T. Tiletson and Sarah, his wife, of the first part, and Wil- 
liam Straton, of the second part witnesseth: That in consideration 
of the sum of two hundred and twenty dollars the said parties of 
4 the first part doth grant untos’d Straton all that part of lot- No-.1 & 
‘ 2in the town — Lawnsville, Logan county, lying in the following 
« bounds, to wit: Beginning on the north corner of small white house 
* now owned by Asberry C. Chambers, thence down the street north- 
west with the street 80 feet to Allen T. Butcher's line; thence square 
across to the river Guyandotte; thence with the line of main lot No. 
1 up the river 80 feet to the line of said Chambers, which line is 
described in the deed from said Tiletson to said Straton; thence 
with said line across lot- No-. 1 & 2 to the beginning; to have and 
to hold the same unto him and his heirs and assigns forever; and 
the said party of the first part doth warrant generally the title to 
the said property hereby conveyed. 
Witness the following signatures and seals. 
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Attest : E. T. TILETSON. SEAL. 
| JAMES H. BAILEY. |sEAt. 
$ ar In Logan County Court. 


CLERK’s OFFICE, Feb. 23rd, 1853. 


This deed was acknowledged by E. T. Tiletson and admitted to 


record. 
Teste: WM. STRATON, Cl’k. 


Copy. 
JOHN CHAFIN, Clerk, 
By J. B. WILKINSON, Deputy. 


(Endorsed :) “Filed before me on April 8, 1882, by the defendant, 
Anthony Lawson, and at the same time the complainant, G. R. C. 
Floyd, objected to said filing. Teste: P. Fontaine, com’r U.S. C., 
D. W. Va.” | 


é Exhibit “T. D. E.,” filed with deposition of H.S. White, is in the 
‘io words & figures following, to wit: 


T. D. English to Report, County Court. 


To the worshipful the court of Logan county: 


The commissioner appointed by the court to determine and lay 
off the boundaries of the lots sold by the county of Logan as 
165 part of public square of said county finds the metes and 
bounds to be substantially as follows: 
Lot No. 1, originally sold to H. S. White, commencing at a stake 
¢ at a corner formed by the junction of Jefferson avenue and Guyan- 
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dotte avenue, the latter being the main street of the town of Ara- 
coma, said stake being situated N. 74 W. 40 feet from a cedar post 
corner to a lot of ground on the opposite or southeast side of said 
Jefferson avenue, now, or late, the property of Anthony Lawson; 
thence with the — of said Guyandote avenue N. 74 W. 46 feet; thence 
S. 14 W. 100 feet; thence 74 E. 46 feet ; thence with the line of said 
Jefferson avenue N. 163 E. 100 feet to the place of beginning. 

Lot No. 2, originally sold to Allen Butcher, commencing at a 
stake corner to lot No.1 on the line of Guyandotte avenue, and 
thence with said line N. 74 W. 44 feet 8 inches; thence S. 16 W. 100 
feet; thence S. 76 E. 44 feet 8 inches; thence with line of lot No. 1 
N. 16 E. to place of beginning. 

Lot No. 3, originally sold to James Lawson, commencing on a 
stake corner to lot No. 2 on the line of Guyandotte avenue, and 
thence with said line N. 76 W. 50 feet to a sunken stake; thence S. 
16 W. 100 feet; thence with the line of lot No. 2 W. 16 E. 100 feet 
to the place of beginning. 

Lot No. 4, originally sold to Anthony Lawson, commencing at a 
sunken stake corner to lot No. 3 on the line of Guyandotte avenue, 
and thence with the said line N. 74 E. 45 feet 2 inches ; thence with 
the line of Washington avenue S. 16 W. 100 feet; thence S. 74 E. 
45 — 2 inches; thence with the line of lot No. 3 N. 16 E. 100 feet 
to the place of beginning. 

Lot No. 5, sold originally to Anthony Lawson, commencing at a 
point on Washington avenue 100 feet southwestwardly from its junc- 
tion with Guyandotte avenue, & thence to lot No. 4, and thence with 
the line of said avenue S. 16 W. 60 feet; thence with line of land 
now or late of Anthony Lawson S. 74 E. 92 feet 11 inches; thence 
N. 16 E. 60 feet; thence with back lines of lot 3 an 4 N. 76 W. 92 
feet 11 inches to the place of beginning. 

Lot No. 6, sold originally to Reese Browning, commencing 

166 = at ata point on the line of Jefferson avenue 100 feet from the 

junction of the same with the Guyandotte avenue, and thence 

with said line S. 16 W. 60 feet; thence with the line of land now 

or late of Anthony Lawson N. 74 W. 92 feet 11 inches; thence with 

the line of lot No. 5, N. 16 E. 60 feet; thence with back line of lot 

No. 3, No. 2, No. 1, S. 74 E. 92 feet 11 inckes to the place of begin- 
ning. 

It may be necessary to say that the chain with which the measure- 
ment was made was not standard, but the relative proportions of 
the lots would be the same under any measurement, and that the 
meridian was the magnetic of the present year, and not the true 
meridian. All of which is semaine submitted. 

THOMAS DUNN ENGLISH, 
Commissioner. 


At Logan County Court. Nov. Term, 1855. 


Thomas Dunn English, Esq., who was heretofore appointed a com- 
missioner to a-certain & draft a report showing the metes and bounds 
of the several lots of ground sold off at the public square, this day 
made his reports and filed the same, and, no exception being taken 
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thereto, it is ordered that the deeds to be made to the purchasers of 
= “ee conform to said report as respects the metes and bounds of 
said lots. 


A copy. 
Teste: JAMES M. LAWSON, D. C. 
. To WM. STRATON, Clk. 
Copy. 


JOHN CHAFIN, Clerk, 
By J. B. WILKINSON, Deputy. 


| (Endorsed :) “ Filed before me on April 8, 1882, by the defendant, 
‘ * Anthony Lawson, and at the same time G. R. C. Floyd objected to 
said filing. Teste: P. Fontaine, com’r U.S. C., D. W. Va. 


Exhibit “L. & B.,” filed with the foregoing deposition of Anthony 
Lawson, is in the words and figures following, to wit: 


167 Deed. Lawson to Buskirk. 


This deed, made the 23rd day of December, in the year 1856, be- 
tween Anthony Lawson and Ann Brook, his wife, of the county of 
Logan and State of West Virginia, of the first part, and Urias Bus- 
kirk, of the same county and State, of the second part, witnesseth : 
That whereas the said parties of the first part, in consiaeration of 
. § y» the sum of four hundred and fifty dollars, doth grant, bargain, & 

’ # _ sell unto the said Urias Buskirk the following lot or parcel of land, 
known in the plan of the town of Lawnsville (now Aracoma) as part 
of lot No. 7, commencing at the -southwest corner of said lot and 
running with the plank fence on the front side of said lot; thence 
with the plank fence on the east side of said lot to the north side or 
back fence of said of said lot; thence with said fence to west side (or 
rail fence); thence with the said rail fence & shop to the beginning, 
with its appurtenances, except a 12-foot alley that runs through said 
lot, as laid off in the said lies of the town of Lawnsville, it being 
understood that the said Lawson and wife does not sell the said 12- 
foot alley or any part of it; and the said parties of the first part 
covenant with the party of the second part that they will warrant 
| specially the property hereby conveyed. 

“_—— the following signatures and seals the day and vear afore- 

said. 
a ANTHONY LAWSON. tt =| 
| ANN BROOK LAWSON. |[L.s. 


In Logan County Court. 
CLERK’s Or FIcE, December 30th, 1856. 


This deed was duly acknowledged before me by Anthony Lawson 
and Ann Brook Lawson, and she, the said Ann Brook Lawson, being 
examined by me privily and apart from her husband and having 
the contents of the deed fully explained to her, she, the said Ann 
: Brook Lawson, acknowledged the same to be her act, and declared 
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that she had willingly executed the same and does not wish to re- 


tract it. This deed is therefore 7s admitted to record. 
Test: WM. STRATON, CVE. 


Copy. 
JOHN CHAFIN, Clerk, 
By J. B. WILKINSON, Deputy. 


168 (Endorsed :) “ Filed before me on April 8, 1882, by the de- 

fendant, Anthony Lawson, and at the same time the com- 
plainant, G. R. C. Floyd, objected to said filing. Teste: P. Fontaine, 
com’r U.S. C., D. W. Va. 


169 '  Depositions. 


Joun V. Buskirk, of iawful age, being first duly sworn, deposeth 
and says, in answer to the following questions: 


Question Ist by def’ts. State your age and residence. 

Answer. I am over fifty years of age and reside at Logan Court- 
House, West Virginia. 

Question 2nd. How long have you resided at Logan Court-House ? 

Answer. Over twenty years. 

Question 3d. Are you acquainted with the lands in controversy in 
this suit? 

Answer. I think [am with the most of it. I don’t know that I 
know where all the lines are. 

Question 4. State whether or not you have been over the lands or 
any of them at or near the top of the mountain back of Logan 
Court-House; and, if so, to what extent ? 

Answer. I think I have been over all or nearly all of it coon 
hunting & squirrel hunting, except a part on the lower side of the 
branch that comes into the river at Ham. McDonald’s. I suppose 
this is at the lower end of the survey. I have — over and — both 
sides of the mountain and on the top of the mountain and along where 
I was informed that the lines ran, as far as the McDonald branch. 

Question 5. State the character and quantity of the land 
170 = at the top of the mountain and on each side and extending 
down towards the town to the cleared land nearest the top of 

the mountain? 

Answer. After leaving the cleared land the land on the mountain 
becomes very thin and rough & steep until we strike what is 
known as the big bench, which is a little strip about a half a mile 
long, containing four or five acres which could be cultivated. After 
leaving the bench the land becomes very steep, rocky, and rough 
all over the west side of the knob, and on the east side the land is 
rough and rocky & steep. 

Question 6. State as near as you can about how far it is from the 
cleared land to the top of the mountain. 

Answer. About three-quarters of a mile. 

Question 7. In all the boundary you have described beyond the 
cleared land state as nearly as you can about what quantity would 
be useful for farming purposes? 
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Answer. About twenty acres, I think. There may be another 
iece of some ten acres that might be taken between the cleared 
and at town and the land that Lark Justice has cleared, though it 

would be steep. os 

Question 8. Were you in this country in 1857? 

Answer. I think I was, though I am not positive. I know that I 

was here before that time. 
171 Question 9. State if you were here in the years 1858 & ’59. 
Answer. Yes, I was here. 

Question 10. Now state what, in your opinion, about the year’s 
1857, ’8, & ’9, was the fair value of the land per acre you have de- 
scribed, above and beyond the cleared land. 

Answer. That is a question that I cannot answer, as I know noth- 
ing of the value of lands at that date, as I paid no attention to the 
value of wild lands. : 

Question 11. State, if you can, whether or not there was any 


. market or demand for lands of that character and situated as that 


is, in this country at that time. 

Answer. None that I know of. 

Question 12. State if you were living in this place during the 
year 1871 and since. 

Answer. Yes, sir; I was living here in 1871 and since. 

Question 13. Now state what, in your opinion, was the value of 
the land per acre mentioned in question 10 in 1871. 

Answer. If I owned it I would take one dollar per acre for it and 
would think I would be getting a big price. I mean this answer 
to apply to any time since | have known it. 

Question 14. State what, in your opinion, was the value of the 

cleared hill land per acre, commencing at Kezer’s branch 
172 and running with the foot of the hill down to the road run- 

ning down Guyan river, and with the road down to the line 
of the fifty acres sold to Isaac Morgan in 1871. I mean all the land 
that was cleared in 1871. 

Answer. I think ten or fifteen dollars would be a big price for it. 

Question 15. How much, in your opinion, is the present value of 
the cleared land, cleared since 1871, within the lines aforesaid ? 

: Answer. I think it is worth about the same as the other cleared 
and. 

Question 16. What part of the land has been cleared since 1871? 

Answer. The hill land lying next to Ham. McDonald, bought by 
Larkin Justice. 

Question 17. Are you acquainted with the character of the lands 
lying on the mountain back of the back line of the lands in con- 
troversy in this suit? And, if so, state its character and its value per 
acre. | 
Answer. I am acquainted with it as far as the McDonald branch ; 
its character does not differ much from the other, and I would make 
no difference in its value. 


Cross-examined by J. E. Sto.iings, attorney for the plaintiff: 


Question Ist by pl’ff. State whether or not you were acquainted 
11—405 
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with the value or price of lands in the neighborhood of Logan Court- 
House in the years 1857 & 8? 
Answer. I was not. 
173 Question 2. State whether or not you were acquainted with 
the value or price of lands in the neighborhood of Logan 
Court-House in the year 1871? 

Answer. I don’t know of any lands being sold in the neighbor- 
hood of the court-house, except some of the land in controversy 
bought by Larkin Justice. I commenced about 1871 trading in 
wild lands, but not immediately about the court-house. 

Question 3. State if you know of whom Larkin Justice purchased 
the land mentioned in your answer, the quantity purchased, and 
the amount paid therefor. 

Answer. Justice purchased of Col. Floyd, but I don’t know the 
price or quantity of land. 

Question 4. State if you know the quantity and value of the bot- 
tom lands in controversy, with the exception of lots No-. 8, 9, 10, 
11, & 12 of the town formerly known as Lawsonville in 1871. 

Answer. I can’t tell anything about it. 

Question 5. What would have been a fair value of the land, in- 
cluding the bottom land, and the hill land as well as lots, in 1871? 

Answer. I don’t know what it would have been in 1871. I can’t 
value it as a whole, because I don’t know the quantity of hill or 
bottom land. 


And further this deponent saith not. 
JOHN V. BUSKIRK. 


ANTHONY LAWSON VS. GEORGER. C. FLOYD. 


174 Adjourned until 8 o’clock a. m. of Monday, February 9th, 
1880. 
H. C. RAGLAND, Com’. 


FEBRUARY 9TH, 1880. 
Com’r sat pursuant to adjournment of Saturday. 


JOHN CHAFIN, of lawful age, being duly sworn, deposeth and says, 
in answer to the following questions : 


Question Ist by def’ts. State your age, residence, and occupation. 

Answer. I am forty years of age; reside at Logan Court-House, 
West Virginia, and am clerk of the circuit and county courts of 
Logan county, West Virginia. 

Question 2. State whether or not you have examined the records 
in the clerk’s office of the county court of Logan county in order to 
find any recorded evidence of sales of lands and lots made by the 
plaintiff, George R. C. Floyd, as agent of the defendant, John W. 
Johnston, of the lands in question in this suit or any part of them; 
and, if so, state all evidences of sales you have so found, and if you 
have copied them, file the copies with this your deposition. 

Answer. I have examined the records of said court in relation to 
said sales and found the following contracts of sale of record in my 
office, to wit: To James M. Jackson ; to H. S. White (2); to James 
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A. Sidebottom ; to Anderson Blair & John Y. Morgan, & to 
175 Harvey Walker and to Louisa Buskirk; copies of each of 

which I now file as parts of my deposition, marked Nos. 1, 2, 
3, 4, 5, & 6, & 7. 

Question 3. Are these all the evidences of such sales recorded in 
your office as clerk of the county court of n county ? 

Answer. These are all that I find after a diligent search. 

Question 4. Are there any such contracts filed in your office 
unrecorded ? 

Answer. The only one filed in my office that I know anything of 
is one to myself, a copy of which I file here with my deposition, 
marked No. 8. 

Question 5. Look at the map now shown you of the town of 
Aracoma, made by the plaintiff in this suit, and state which of the 
lots are the ones that you purchased as numbered on said map. 

Answer. The lots that I purchased by my said contracts are Nos. 
17 & 18, fronting on Stratton street. I also purchased from my 
father, who had purchased from the plaintiff as such agent, lots Nos. 
19 & 20, adjoining the two I had purchased and fronting on Stratton 
street. I don’t know where the written contract between the plaintiff 
& my father is, but suppose that my father has it. 

Question 6. What was the purchase price of the two lots purchased 
by yourself, and how much, if anything, has been paid thereon, and 
to whom ? 

Answer. The purchase price of said two lots were three 
176 hundred and fifty dollars. I paid J. M. Payne, as attorney 
for John W. Juhnston, about fifteen dollars and have bis re- 

ceipt therefor; this is all that I have paid on said purchase. 

Question 7. Did you execute ony note or notes for said purchase- 
money ; and, if so, to whom were they payable and to whom de- 
livered ? 

Answer. I don’t think that I ever executed any note for said pur- 
chase-money. 

Question 8. Was there any other paper or writing executed and 
signed either by the plaintiff Floyd or yourself in relation to said 
sale or purchase than the one of which No. 8 is a copy ? 

Answer. I don’t think there was. 

Question 9. State whether or not there is a street running paral- 
lel with Straton street, in the rear of the lots so purchased by you, 
of the same width of Straton street, not shown on the map. 

Answer. There is no street opened, though I purchased the lots 
with the understanding that there was a forty-foot street running in 
the rear of the lots I purchased and parallel with Stratton street, 
which the plaintiff now admits to be the fact. 

Question 10. Do you know, and if so state, the purchase price of 
lots Nos. 19 & 20, purchased by your father, as above stated, and 
sold by him to you? 

Answer. Three hundred and fifty dollars was the purchase 

rice. ; 
177 Question 11. In the purchase of said lots from your father 
what were you to pay for them and to whom were you to pay? 
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Answer. I was to pay three hundred and fifty dollars for them, 
and the payment was to be made to the defendant Lawson. 
Question 12. Was there any note or other writing executed by your 
father or yourself in relation to said purchase by you from him ? 
Answer. No; there was no writing. 


Objected to by the plaintiff. 


Question 13. State if you are acquainted with the land on the 
mountain back of Logan Court-House and the town of Aracoma, 
above and beyond the cleared land, and on both sides of the line of 
the lands in question in this suit ? 

Answer. I know nothing of the back lines except what has been- 
shown me, if that line is correct ; I am acquainted with the land on 
both sides of the lines. 

Question 14. Describe the line, as near as you can, as has been 
shown you, from where it leaves Kezer’s branch running back. 

Answer. I don’t know exactly where it leaves the branch, but, as 
shown me, it runs through the first gap back of the third large cliff 
on the ridge and between the two highest points that can be seen 
from the road at the mouth of Kezer’s branch. 

Question 15. Look at the copy of the plat. now shown you, filed 

with plaintiff’s bill in this case as Exhibit C, and state 
178 whether or not if the back lines of the land in question from 

the gap you have mentioned are correctly laid down on said 
_—, You are acquainted with the lands on both sides of said 
ines ? 

Answer. Yes; I think I am. 

Question 16. Now, state the character of the lands along said 
lines from the gap you have mentioned, the quality and nature of 
the soil—whether rough, rocky, or smooth, whether level or steep— 
and generally all you know in relation to it. 

Answer. The soil is poor; it is rough and rocky and generally 
steep, and very little if any of it could be cultivated at all. 

Question 17. How is it timbered ? 

Answer. I don’t think there is any poplar timber on it; there is 
some oak and chestnut timber; I don’t think it is well timbered for 
oak—I mean poplar timber for log-ing purposes. 


Objected to by the plaintiff. 


Question 18. How much, in your opinion, was the value of that 
land per acre along and on both sides of that back line in 1871 and 
about that time? 

Answer. I should not consider it worth much, except for its tim- 
ber, to persons owning land along the river; taken by itself it is not 
worth much. That along the ridge close to the line I don’t consider 
over one dollar per acre. 

Question 19. Suppose that the back line from the gap you have 

mentioned were so changed as toadd four hundred and eight 
179 = acres to the tract in question, how much, in your opinion, 

would it have added to the value of the lands in question in 
this suit ? 
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Answer. Four hundred and eight dollars. 

Question 20. Are you acquainted with Harvey Walker, mentioned 
in pl’t’ff’s bill as one the purchasers of the land? | 

Answer. I am. 

Question 21. Do you know what lot he purchased ; and, if so, state 
its number on the map, of the town already shown you? 

Answer. According to the written contract it is lot No. 6. 

Question 22. State any knowledge that you may have as to said 
Walker’s present residence and financial condition. 

Answer. I understand that he lives in Maguffin county, Kentucky. 
I know nothing of his present financial condition, but understand 
that he is poor. | | 

Question 23. Did he reside in this county formerly, and when? 

Answer. He lived in this county from about 1867 until about 
1874 or ’5. 

Question 24. What was his reputation, if you know, of his solvency 
or insolvency then ? 

Answer. I don’t think he was considered as worth anything. 

Question 25. Did he ever make any improvement on the Tot he 
purchased? 

Answer. Not that I know of. 

Question 26. Are you acquainted with Henry Nighbut, one 
180 of the purchasers mentioned in the plaintiff's bill, and is he 
white or colored ? 

Answer. I am acquainted with Henry Nighbut, and he is a black 
man. 
Question 27. Do you know his reputation for solvency or insol- 
vency at the time of his purchase or since? And, if so, state it. 

Answer. I don’t think he was worth anything; he may have had 
as much as sixty dollars’ worth of property. 

Question 28. Was he a married man and had he a family of 


children ? 
Answer. He had a wife, and one or more children. 


Cross-examined by Jorn E. Sronuines, attorney for the 
plaintiff: , 

Question Ist. What improvements have you put upon the lots 
purchased by yourself of the plaintiff and of your father and the 
value of said improvements. 

Answer. I have built upon the lots that I purchased of the plain- 
tiff a dwelling-house, a smoke-house, and coal-house, together with 
some fencing, and have set out an apple orchard upon the lots I 
purchased of my father. The improvements are worth six hundred 
dollars. 

Question 2. State whether or not you knew the value of lands in 
the vicinity of Logan Court-House in the year 1857, and from that 
period to the year 1871? 


Answer. I don’t think I did. 
Question 3. State whether or not the woodland or back 


181 lands in question have not considerable timber on the same. 
And, if so, what is that timber worth per acre for fuel and 


other purposes? 
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Answer. It has considerable timber on it that would do for fuel and 
some timber that would do for fencing purposes, but as to its value for 
fuel I could not fix any price, as fuel—I mean wood—has no market, 
as coal is used for fuel, except poplar wood, for cooking purposes. 

Question 4. How much coal is there on the land in question, to your 
knowledge ; what number of veins are there of coal and what is the 
quality of the same? : 

Answer. I don’t know of but one vein, which is bituminous coal, 
and the thickness of the vein is about four feet; the quality of the 
coal is considered good. 

Question 5. Owning the bottom lands adjoining the back lands in 

uestion, would you not put a greater valuation on the back lands 
than you have stated? 

Answer. Yes; I would. 


Re-examined by J. H. Ferauson, Esq., attorney for the de- 
fendants: 


Question 1. Look at the map of the town of Aracoma, already re- 
ferred to, and state if the width of Straton street is correctly laid 
down and stated thereon; and, if not, what is the true width of said 
street 7 

Answer. It is not according to my understanding when I pur- 
chased lots Nos. 17 & 18; it is laid down upon said map as being 

thirty feet in width, while I understood it as forty feet, and it 
182 __is now fenced off forty feet wide. 
Question 2. Give the location of the coal vein spoken of by 
you in this deposition. 

Answer. It is just at the foot of the hill, up the coal hollow, and 
I suppose it is fifty feet above the bed of the river and within H. S. 
White’s purchase. 


And further this deponent saith not. 
JOHN CHAFIN. 


AntuHony LAwson, one of the defendants in this suit, of lawful 
age, being first duly sworn, deposeth and says, in answer to the fol- 
lowing questions: 


Question Ist by defendants. In the contracts between the plaintiff 
and yourself on the second of December, 1857, and August 3d, 1871, 
there are provisions to the effect that a part of the land sold or ex- 
changed by you to him were to be conveyed with covenants of 
special warranty. Please state what lands these provisions of the 
contracts related to. 

Answer. It included one-half, or what we supposed to be one-half, 
of a 700-acre survey made in my name; it lies on the hill and down 
below the branch at Hamilton McDonald’s, and up the mountain or 
ridge to the back line on the mountain ; and also a small survey on 
the mountain I bought of Cyrus Hinchman; these, I think, are all 
the then recent surveys that I owned. 

Question 2. In your former deposition in this case you spoke of 
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coming into possession of the land under your father’s will. 
183 Now, state as nearly as you can what portions of the land in 
question you inherited from your father. 

Answer. I inherited all except the portion of the 700-acre survey 
before mentioned. | 

Question 3. State whether or not you have ever received from the 
plaintiff Floyd or any one else any notes or any other written evi- 
dences of debt against the following-named persons mentioned in 
the plaintiff’s bill as purchasers of portions of the Jots and lands in 
question in this suit, to wit, Louisa Buskirk, James M. Jackson, J. 
B. Buskirk, Simpson Ellis, Thomas Avis, H. S. White, John & Wil- 
liam Chafin, J. E. Rickett, and Henry Nighbert. 

Answer. I never have. : 

Question 4. If you ever received any such notes or evidences of 
debt purporting to be executed by any of the other persons men- 
tioned in said bill as such purchasers state it. 

Answer. I received two notes on Harvey Walker, amounting in 
the aggregate to $300, and still have them, and have never collected 
anything on them. 

I don’t know whether I had a note on James A. Sidebottom, but 
I know that he paid me $153.00, as stated in my former deposition, 
nor do I recollect of any note or obligation on Larkin Justice, but 
I settled with him on a statement which he brought me. 

Question 5. Have you heard the answer read of the plaintiff, Col. 
Floyd, to the 21st question-in-chief of his deposition given in this 

case on the 3d day of October, 1879? 
184 Answer. I have just heard it read. 

Question 6. Now state if at the making of the contract of 
December 2nd, 1857, or at any other time before or after that date 
you sold to the plaintiff the portion of the lands in question, known 
as the public square, and referred to by the plaintiff in his said 
answer as that portion of the public square upon which Robertson’s 
old store stands, or any part thereof? | 

Answer. I never sold Cul. Floyd any lots except those embraced 
in contract dated December 2nd, 1857, and the compromise contract 
dated August 3d, 1871. I never sold him the lot on which Robert- 
son’s old store-house stands or any part thereof. 

Question 7. State as nearly as you can when and where the terms 
of the contract executed between the plaintiff, Col. Floyd, and your- 
self, and the 2nd of December, 1857, were first agreed on between 
you and him? 

Answer. The agreement was made at Logan Court-House. 

Question 8. Now state if you pointed out any of the lines of the 
land he was to take from you in the contract; and, if so, what lines? 

Answer. My recollection is that I puinted out to Col. Floyd where 
the lines crossed the ridge from Kezer’s branch as nearly as I could, 
as we could see that from where we stood, but no other lines. 

Question 9. State whether or not you are acquainted with 
185 the character and quality of the lands lying back of and 
adjoining the lands you sold to the plaintiff, beyond where 
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the lines crosses the ridge above Kezer’s branch, or to the left of said 
branch ? 

Answer. I have been over it several times, but not lately ; part of 
the lands are rough, rocky, and mountainous, and the balance is 
just the top of mountains running up together; there is some level 
land upon the top of the mountain, but not very much. 

Question 10. How much, in your opinion, would it have added to 
the value of the lands you sold to the plaintiff if the back lines, 
after crossing the ridge above Kezer’s branch before spoken of, had 
been so run as to include an additional quantity of four hundred 
and eight acres in the tracts? 

Answer. To me it would have have added nothing to its value, as 
it lies too far from the river and is not accessible. The part most 
accessible is so rough and rocky it would have been worth nothing 
even for timber. In selling it in the aggregate, as to quantity, it 
might bring fifty cents an acre. I don’t think it would bring any 
more than that. . 

Question 11. State whether or not, at the time the contract was 
agreed on as stated, the plaintiff and yourself were in sight of the 
bottom lands and the improvements thereon at and near the town. 

Answer. Yes; we could see all the town that there was and the 

bottom near the court-house and the improvements thereon. 
186 Question 12. State also, as near as you can, whether the 

plaintiff and yourself, at the same time, had in view any of 
the hill lands, and to what extent. 

Answer. We could see the top of the first hill, back of the bottom, 
up to the first cliff, without any trouble. 


Cross-examined by J. E. Stoiuines, Esq., attorney for the 
plaintiff : 


Question 1. State about what number of acres there were in that 
portion of the land exchanged or sold by you to the plaintiff by the 
contract of December 2d, 1857, which you inherited from your 
father ? 

Answer. I don’t know what the quantity was. 

Question 2. Did you or did you not, by the contract of December 
2d, 1857, sell all the land you owned, including all town lots, from 
Kezer’s branch down to the McDonald line, to the plaintiff at that 
time? 

Answer. I sold all the lands, and included lots Nos. 8, 9, 10, 11, 
& 12, in the old plan of the town of Lawsonville (now Aracoma); 
this was all I sold to the pl’'ff. 

Question 3. Did you or did you not, at the date of the contract 
of December 2d, 1857, own any other lands or lots in the town of 
Aracoma besides those mentioned in the contract ? 

Answer. I might have owned other lots, but I did not sell them 

to the plaintiff, Col. Floyd. I don’t think I owned the Rob- 

187 __ ertson store lot at that time—that is, the present Robertson & 
Nighbut store-house lct formerly occupied by justice. 

Question 4. State on which one of the lots in the original plan of 
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the town of Lawsonville (now Aracoma) was situate the dwelling- 
house mentioned in the contract of December 2nd, 1857. 

Answer. Upon No. 11. 

Question 5. Now, state in what direction from the front of the 
dwelling was the lot or land on which Robertson’s old store stands. 

Answer. There was an alley running between my house and said 
lot, and the dwelling fronted up the river toward said lot; the lot 
ran from the main street back towards the river. 

Question 6. Did you or did you not, at the time of making the 
contract, December 2nd, 1857, point out to the plaintiff that portion 
of the public square upon which Robertson’s old store-house stands 
as part and parcel of the lands you were selling the plaintiff ? 

Answer. I have no recollectian of doing anything of the kind. 

Question 7. State whether or not you did not dictate and write out 
the contract between yourself and the plaintiff of December 2d, 
1857. 

Answer. I neither wrote nor dictated it. , 

Question 8. Did you at any time before making the contract 
188 of December 2, 1857, represent to the plaintiff that there was 
about 1,000 acres of land in the boundary sold to the plaintiff 

or at the time of executing contract ? 

Answer. I did not before the making of said contract at any time 
make any such representations. I don’t know who mentioned the 
thousand acres at the time of the writing of the contract, but I know 
that I objected to mentioning of any nuinber of acres, but Mr. John 
W. Johnston, who was writing the contract, said that it would make 
no difference, as he would describe it in the contract by its bound- 
aries. I know that I never represented it as having a thousand 
acres at the time of making the contract or at any other time, but I 
did represent it as a tract that had never been measured and I did 
not know the quantity it contained. 


Re-examined by J. H. Fercuson, Esq’r, attorney for the de- 
fendants: 


Question 1. Look at the plat of the town of Aracoma referred to 
by the witness Chafin in his deposition and state, by reference to that 
map, the locations of lots Nos. 8, 9, 10, 11, & 12, mentioned in your 
contract of December 2nd, 1857, with the plaintiff, Col. Floyd. 

Answer. No. 8 lay, in whole or in part, to the right of No. 14. In 

the platé No-. 9, 10, 11, & 12 are represented on the plat, in 
189 whole or in part, by No-. 14 & 13, and the street between 

thirteen & fourteen, and by the lot lying across Main street 
opposite lot No. 13, marked “hotel ;”’ they all fronted the public 
square, represented by the letters “C. H.” in the small square rep- 
resenting the court-house. As well as I recollect, all of the lots ran 
down to about the place represented by the alley running out from 
the river to Main street at the lower side of the lot, marked stable, 
and to the street running back towards the hill opposite to said 
alley, marked Coal Hollow street. (A copy of this map referred to 
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in question and answer is to be made and filed as a part of these 
depositions for the use of beth parties by consent of the parties.) 


And further this deponent saith not. 
A. LAWSON. 


James A. Nicuout, of lawful ege, being first duly sworn, deposeth 
and says, in answer to the following questions : 


Question Ist by defendants. State your age, residence and occupa- 
tion. 

Answer. I am forty-seven vears of age, reside at Logan C. H., 
W. Va., and by occupation a merchant and timberman. 

Question 2. How long have you resided in Logan county ? 

Answer. Since 1844. I may have been absent during that time 

for three or four years." 
190 Question 3. How long have you resided at and near Logan 
Court-House ? 

Answer. It has been my home principally since 1856. 

Question. 4. State whether or not you have been engaged in buy- 
ing and selling lands in Logan County ? 

Answer. I have bought and sold some tracts of land, but have 
not been engaged in it extensively. 

Question 5. Were you acquainted with the value of lands at 
Logan Court-House or Aracoma and vicinity mn 1857 and 1871? 

Answer. I was not very well acquainted with lands at Aracoma 
or its vicinity in 1857. I had only been here at that time in busi- 
iness for myself a litle over a year. I think I have some idea of 
the value of lands in that vicinity in 1871. 

Question 6. Look at the copy of the platé filed with the plaintiff's 
bill in this cause, marked Exhibit “C,” and state if you are ac- 
quainted with the lands on both sides of the lines laid down on said 
— beyond the point where it crosses the ridge above and to the 

eft of Keezer’s branch to the sharp angle at the top of the platzé. 

Answer. Iam. 

Question 7. Now state the character and quality of the lands 

along and on each side of the lines, character of the soil— 

191. whether rough or smooth, Jevel or steep, rocky or otherwise. 

: Answer. The soil is poor, the ground is rough, steep, and 
rocky. 

Question 8. How was it timbered inside of the line in 1871? 

Answer. It was poorly timbered. 

Question 9. Suppose the lines laid down on the platé referred to 
in question “6” from the place where it crosses said ridge designated 
on said plat by the word gap to the angle aforesaid to be the true 
line of the lands in question in this suit. How much, in your 
opinion, would it have added to the value of said lands if said line 
commencing at the point where it crosses said ridge as aforesaid 
were so changed and run as to include four hundred and eight acres 
more land in the tract in question in this suit ? 

Answer. If it was really my land I should not consider that it 
would add anything to its value, as I would not pay the taxes on it 
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for it, but for the purposes of sale it might add a value to the extent 
of fifty cents an acre for the four hundred and eight acres; I don’t 
think it would be over that. 

Question 10. State the character of the lands that such change of 
lines would include?’ 

Answer. It would include principally rough, south ground, 
192 rocky and steep and tops of mountains. 

Question 11. How is it situated as to its accessibility from 
the town and from the river above and below the town ? 

Answer. There is no road to it, and it would be a very rough, 
steep way in any direction to get to it. 

Question 12. Do you know anything as to any timber cut and 
hauled from the land in question in this suit; and, if so, by whom 
and under whose authority it was done, the value thereof, the price 
paid therefor, and to whom paid, and all you know in relation to it? 

Answer. I do know of timber being cut and hauled from the land. 
The first timber that I know of being cut was in the year 1866. It 
was cut by a son of the defendant, Lawson, and myself. We sup- 
posed at the time that we were cutting it from the lands of the de- 
fendant, Lawson. We cut 868 feet,‘lineal measure, for which I paid 
the plaintiff, Col. Floyd, $86.80 in a settlement of November 22d, 
1866. After we cut the timber Col. Floyd told us that it was his 
land, and I paid him for the timber. William F. Butcher hauled 
timber from the land under a contract of Urias Buskirk, who bought 
it from the pl’t’ff, Col. Floyd, but how much he hauled or how much 

he paid for it I don’t know. Larkin & John Justice also 
193 hauled timber from the land under a contract with Col. 

Floyd ; also Larkin Justice and Marcian White hauled tim- 
ber from the land, but how much any of them hauled or how much 
they paid for it I don’t know. 

Question 13. If you know of any rents arising from the lands in 
controversy, or any part of them, being paid to the pl’t’ff Floyd 
state how much was paid and by whom. 

Answer. I paid Col. Floyd for 65 bushels of rent corn at seventy- 
five cents per bushel; this corn was raised on the bottom opposite 
the mouth of Island creek. I settled with Col. Floyd for two years 
rent of store-house on lot No. 10 of the old plan of the town of Law- 
sonville (now Aracoma), the sum of $235.00; this is all that I know 
about rents. 

Queston 14. State if you are the James A. Nighbut mentioned in 
the plaintiff's bill in this case as a purchaser from the defendant, 
James M. Payne, of a portion of the lots in question in this swét. 

Answer. I am. | 

Question 15. Look at the — now shown you of the town of Ara- 
coma, or a part of it, marked “ Floyd’s Addition,” and state which 
of the lots represented thereon you so purchased ? 

Answer. I purchased from the s'd James M. Payne lots Nos. 1, 2, 3, 
4, & 5, as laid down on said map, running from Main street to the 

Guyandotte river. I hold the title bond of the defendant, 
194 Anthony Lawson, and James M. Payne as attorney-in-fact 
for John W. Johnston. 
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Question 16. State as nearly as you can about how much land is 
included in your said purchase and at what price you purchased 
said lots? 

Answer. About two and a half acres—it may be a little more or a 
little less—and the purchase price was five hundred dollars. 

Question 17. State whether or not, in your opinion, five hundred 
dollars was a full and fair price for the said lots. 

Answer. I think that a fair price, and I would take five hundred 
dollars back for it, without interest, if I could get pay for my im- 
provements. 


Adjourned until 8 o’clock to-morrow morning. 
H. C. RAGLAND, Com’. 


TUESDAY MorninG, February 10th, 1880. 
Commissioner sat pursuant to adjournment of yesterday. 


JAMES A. NIGHBERT, a witness sworn and examined in chief on 
yesterday, appeared and deposed as follows, in answer to questions 
proposed by Joe. E. STOLLnGs, attorney for plaintiff, on cross-ex- 
amination : 


Question Ist. State whether or not you knew the value of all the 
lands in question in this suit in the years 1857 & 1871. 
195 Answer. In 1857 I had been at the court-house for only s 
little over a year and knew nothing of the value of lands in 
that vicinity at that time; in 1871 I knew something of the value 
of the lands in question. 


Objected to by the defendants as wholly immaterial. 


Question 2nd. State what the value of the lands in question were 
in the year 1871, including the bottom and hill lands, but excepting 
the lots sold by Lawson to the plaintiff, Nos. 8, 9, 10, 11, & 12, in 
the contract of Dec. 2d, 1857, mentioned. 

Answer. I can’t answer it unless I know the amount of bottom 
Jand, which I don’t, and I can place no estimate upon it. 

Question 3d. What was the value of the bottom land, immediately 
at & below the court-house, of the lands in question, per acre, in the 
year 1871, exclusive of the lots named in last question ? 

Answer. One hundred dollars per acre, exclusive of buildings. 

Question 4. How much was the lower bottom—that is, the one 
opposite the mouth of Island creek, worth per acre in 1871 ? 

Answer. Forty dollars per acre. 

Question 5. How much was the bottom land at the lower end of 
the tract, within the purchase of Isaac Morgan, worth per acre in 
1871? 

Answer. Thirty-five dollars per acre, buildings and all. 

Question 6. What was the value per acre in 1871 of the cleared 
hill lands back of the bottom at the court-house and adjoining the 

same? 
196 Answer. Fifteen dollars per acre, which I consider a high 
price for it. 
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Question 7. State whether or not if you were owning the bottom 
and cleared hill lands in question, or whether you owned them or 
not, taking the back or mountain lands in question in this suit in 
connection with the bottom & cleared hill land, would you not con- 
sider those back or mountain lands of a greater value than ‘taken 
separate ? 

Answer. Of course, for farming purposes, I would. I should want 
the timber to keep up the farm with, as there is no other timbered 
land belonging to it. 

Question 8. Then, taking the back or wood land, in the connec- 
tion referred to in the last question & answer, what would have 
been the value of the same per acre in the year 1871? 

Ans. I could not place it at over one dollar and a half per acre, 
outside of the cleared land. I include in this all the wood land in- 
side of lines of the land in controversy. 

Quest. 9. Did you or did you not know at the time you purchased 
of James M. Payne, agent and attorney for John W. Johnston, lots 
Nos. 1, 2, 3, 4, & 5, as laid down on the plat of the town known as 
Floyd’s addition, that the plaintiff, as the former agent of John W. 
Johnston, had sold lots Nos. 1, 2,3, & 4, of the lots aforesaid, to 
Louisa Buskirk ? 

Ans. Mv understanding was that lots Nos. 1, 2, 3, & 4 had 
197 been sold by Col. Floyd, as attorney-in-fact for John W. John- 
ston, to Louisa Buskirk. 


Re-examined by James H. Fercuson, Esq., attorney for the 
defendants : 


Question 1. Look again — the map of Col. Floyd’s addition to 
the town of Aracoma already shown you, and state which of the 
streets and alleys laid down thereon existed in 1871, in whole or in 
part, and which of them, if any, have been opened or provided for 
since. | 
Answer. Main street existed in part, as laid down on the map, to 
the corner of lot No. 11, opposite the point marked stable; thence 
across lot No. 1 to the river bank ; thence with the bank of the Guy- 
andotte river back of lots Nos. 1, 2, 3, 4, 5, 6, 21, 22, 23, 24, 25, 26, 
27, 28, and 29, and none of the other streets existed at that time; 
the balance of Main street and the other streets and alleys appear- 
ing on said map have been laid off, opened, and provided for since. 

Question 2. How many of the lots, as they now appear on said 
map, have dwelling-houses upon them at this time? 

Answer. The lot, marked “ hotel,” and lots 5, 25, 8, 17, & 14, have 
dwelling-houses upon thein. 

Question 3. What other buildings, erected for any business pur- 
poses, are upen anv of the other lots? 

Answer. P. K. McComas has a law office on the corner of lot No. 

13, and R. E. Lowe has a blacksmith shop on the corner of | 
198 lot No. 14; also an office known as Dr. Ricket’s office; I 
don’t know of any other buildings. 

Question 4. About how many families reside in the town of Ara- 
coma? 
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Answer. Eighteen, and several of them are not property-holders. 


And further this deponent saith not. 
J. A. NIGHBERT. 


Louisa RaGeanp, of lawful age, being first duly sworn, deposeth 
and says, in answer to the following queetions : 


Question 1 by def’ts. Are you the lady called Louisa Buskirk, 
mentioned in the plaintiff’s bill? 

Answer. I am. 

Question 2. On your cross-examination, in your former deposition 
given in this case, you stated that at the time you made the purchase 
from the plaintiff, Col. Floyd, mentioned in the bill in this case, you 
were living separate and apart from your then husband ; now state 
how it was that vou came to be separated from him at that time, 
and where he then was. 

Answer. He was charged with killing one Peter Morgan, and had 
broken out of jail and left the State, and I understood at that time, 
from correspondence with him, that he was in the State of Missouri. 

Question 3. At the time of your husband’s arrest for the murder 
of Morgan, and before, what business was he in, if any, at Logan 

Court-House—on what property did he live and carry on 
199 business, and state whether or not vour said husband and 
yourself were living tugether as husband and wife. 

Answer. He wasa boot & shoemaker by trade, kept a hotel, and 
carried on a farm. He lived on the property mentioned in the bill 
as lot No. 11, and on that part of it marked on the map of Floyd's 
addition as “ hotel,” and we were living on said property as husband 
and wife up to the time of said arrest. 

Question 4. State on what property you resided from the time of 
his arrest until he broke Jail and left, and from then until bis re- 
turn home, if he did return. 

Answer. I continued to live on the same property until he broke 
jail and left and until he returned home, some time after my pur- 
chase from Col. Floyd. | 

Question 5. Who was the owner of the property vou and your hus- 
band lived on while you lived there ? 

Answer. My then husband, Urias Buskirk. 

Question 6. At the time of your said purchase from Col. Floyd had 
you any property of your own ? 

Answer. I had one horse that I claimed as my own, worth oue 
hundred dollars. 

Question 7. State when and how you acquired that horse and 
what you did with him? 

Answer. I got him about a year after my husband left, and paid 
for him with money that I realized from the tavern, and I sold him 

and put him in the property where I now live. 
200 Question 8. Did you ever sign or execute any paper in rela- 
tion to said purchase, except the written contract of purchase 
and sale between Col. Floyd and yourself ? 
Answer. I don’t think [ ever did. 


ey 
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Question 9. State as nearly as you can when you removed frem 
the property on which you resided as aforesaid to the property upon 
which you now reside. 

Answer. I left that property in March, 1874, and came to the prop- 
erty where I now reside in November, 1875. 

Question 10. From whom did you purchase the property where 
you now reside and what buildings, if any, were on it when you took 
possession of it ? 

Answer. I purchased it from Larkin Justice, and there was a 
small dwelling-house of two rooms, a kitchen, smoke-house, and 
stable upon it. 

Question 11. What business, if any, have you been engaged in 
from the time you took pcssession of this property until now 

Answer. Keeping hotel. 

Question 12. State whether or not the lots you bought of Col. 
Floyd had any buildings or other improvements upon them at the 
time of your purchase or since that time. 

Answer. They had no improvements when I bought, even as 
much as a fence ; no improvements have been put on them since, 
except a fence. 

Question 13. How much have you paid on the property you now 
own and from what source did vou derive the means of said pay- 
ment? 

Answer. I have paid $750.00 on the property and still owe 
201 $50.00; 1 made the most of the money that I paid since I 
have been upon the property by keeping hotel. 

Question 14. At the time you purchased this property from Larkin 
Justice were vou still the wife of Buskirk ? 

Answer. I was not. 


Cross-examined by Joe. E. STo.iinéGs, Esq., attorney for the 
plaintiff : , 

Question Ist. State whether or not at the time you purchased the 
lots of Col. Floyd mentioned in the bill were you not dependent 
upon vourself for the support of yourself and children, and did you 
not have other means besides the horse spoken of in your deposi- 
tions-in-chief? | 

Answer. My husband was full-handed when he left, and I had 
his means to go on, and I depended upon my industry and manage- 
ment to support myself and children; of course I made some- 
thing upon the property, but I applied it to the payment of my 
husband’s debts. 

Question 2. What amount — debts against your husband did you 
pay out of the money which you made during the absence of your 
husband in the State of Missouri, spoken of in your examination- 
in-chief ? 

Answer. Eight hundred dollars. 

Question 3. What is the amount in value of improvements that 

you have put upon the property where you now live since you 
202 purchased it? 
Answer. I don’t know exactly, but some five or six hun- 


dred dollars. 
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Question 4. Did you or did you not take possession of the lots so 
purchased of Col. Floyd at the date of the purchase, and remain in 
possession of the same until the said lots were sold by James M. 
Payne, att’y for John W. Johnston, to Jas. A. Nighbert ? 

Answer. I took possession of the lots immediately after the pur- 
chase, and remained in possession of them for two or three years. 
I think there was two or three years that no one had them in pos- 
session. 

Question 5. Were you not in possession of the lots so purchased 
of Col. Floyd after you were divorced from Uriah Buskirk ? 

Answer. Yes; I was. 

Question 6. Did you not claim the lots under your contract with 
Col. Floyd after said divorce? 

Answer. After the divorce I did not claim them; my husband 
after he came home objected to my taking and paying for them, as 
Col. Floyd had charged too much for them, and I told Col. Floyd 
so after the divorce, and he told me to go on and cultivate them ; 
that they belonged to me and nobody else, and I told hiin that I 
was not able to pay for them, and asked him if-they were sold again 
and did not bring as much as I had promised to give for them who 

would be the loser, and he said that he would, that I should 
203 _—inot lose a single twenty-five cents by it, and I cultivated them 
one year afterwards. 


And further this deponent saith not. 
LOUISA RAGLAND. 


The following is a copy of Exhibit No. 1, filed with the foregoing 
deposition of John Chafin : 


Agreement. Floyd to Jackson. 


Agreement, made and entered into on this 3d day of November, 
A. D. 1871, between George R. C. Floyd and James M. Jackson, wit- 
nesseth: That thesaid George R. C. Floyd hath this day con- 
204 tracted, bargained, and sold unto the said James M. Jackson 
all that certain lot of land situate in the county of Logan, 
State of West Virginia, to wit, No-. 12 & 9 in the map of the town, at 
the lower end of the town, at Logan Court-House, in said county, 
containing 100 feet front on Main street and running back to Strat- 
ten street same width, which said map is in the hands of said 
Floyd, with the name of said Jackson written upon the face of said 
lot- No-. 12 & 9, for which lots said Jackson is to pay to Anthony 
Lawson the sum of four hundred « fifty dollars in three annual 
instalments of one hundred and fifty dollars each, commencing on 
the first day of January, 1873, with interest from this date, and 
upon which payments the said Jackson will be entitled to a deed of 
conveyance to him of said lots to be made by said Lawson, as per 
agreement entered of record in the chancery order of Logan circuit 
court in the case of Lawson v. Floyd & others. 
Witness the following signatures € seals. 
GEORGE R. C. FLOYD. [seEat.] 
JAMES M. JACKSON. SEAL. | 
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In Logan County. 
RECORDER’s OFFIcE, the fourth day of November, 1871 
The parties to this contract acknowledged the signing and sealing 


thereof to be their act and deed before me. 
Teste: THOMAS BUCHANAN, Recorder. 


And on the 19th day of March, 1872, the annexed contract was 
admitted to record. 


- 
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> 205 THOMAS BUCHANAN, Recorder. 
ycPy from Deed Book E, page 440, records of Logan county, West 
irginia. 
Teste: JOHN CHAFIN, Clerk. 


The following is a copy of Exhibit No. 2, filed with the deposition 
of John Chafin aforesaid : 


Agreement. Floyd and White. 


Agreement, made on the 20th day of March, A. D. 1872, between 
George R. C, Floyd, attorney-in-fact for John W. Johnston, of the 
first part, and Hickman S. White, of the second part, witnesseth : 
That whereas, in a suit in equity lately pending in the circuit court 
of Logan county, State of West Virginia, involving certain lands 
therein mentioned and described and claims thereon, in which An- 
thony Lawson was plaintiff and the said Floyd and others defendants, 
¥ the said suit was compromised, and, among other things, the said 
? Floyd was to sell certain lands and lot- lying at and near Logan 
Court-House on a credit and the purchasers to pay over to said 
Lawson the purchase-money by instalments; and that said Floyd 
has sold to the said White a lot or parcel of said land lying in the 
side or face of hill immediately on the back of his house and lot 
where he now resides, at said court-house, which lot or parcel of 
land is now under fence and_in cultivation and in the pos- 
206 _— session of said White, under said sale (yet to be measured), 
at thirty-five dollars per acre, and to contain ten acres, in- 
cluding what may be necessary to make that quantity higher up 
the hill, said White to pay one hundred and sixtecn and one-third 
dollars, or one-third a year, by instalments, as it becomes due, with 
interest thereon from date, and the coal in said land reserved, except 
what the said White may want for his own use. 
(Signed) j GEO. R. C. FLOYD. 
a H. S. WHITE. 


In Logan County Court. 


CLERK’s OFFIce, the 20th day of March, 1873. 


The foregoing instrument of writing was this day acknowledged 
before me by George R. C. Floyd and admitted to record. 
Teste: JOHN CHAFIN, Clerk. 


| Copy from Deed Book E, page 639, records Logan county, West 
: Virginia. 

o eTeste JNO. CHAFIN, CUE. 
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Exhibit No. 3, filed with the deposition of John Chafin aforesaid, 
is in the words and figures following, to wit: 


Common Land Deed. Floyd to White. 


Agreement, made on the 21st day of August, 1873, between George 
R. C. Floyd, agent and attorney for John W. Johnston, party of the 
first part, and Hickman 8. White, party of the second part, 
207 ~witnesseth: That in a suit in chancery lately pending in the 
circuit court of Logan county State of West Virginia, wherein 
Anthony Lawson was plaintiff and the said Floyd and others were 
defendants, involving certain lands therein mentioned and described, 
which suit was compromised, and among other things the said 
Floyd was authorized to sell said lands on a credit, to be paid for by 
instalments, and the payments to be made to said Lawson, and the 
said Floyd has sold the said White ten acres of said lands near Logan 
Court-House, to be laid off and measured, commencing at the coal 
hollow near the grave-yard and running down and binding on a 
street which is to be laid off at the foot of the hill along down to 
and along the road leading down the river in that direction, and 
from the beginning before named and running up the coal hollow 
as far as the land is cleared in that direction, and running on the 
grave-yard hill for quantity, and including the grave-yard, but one 
acre to be excluded and counted out and laid off for a grave-yard, 
and pass-way to the same; for which the said White is to pay three 
hundred dollars in three annual instalments of one hundred dollars 
each, with interest thereon from this date till paid; but said Floyd 
reserves all the coal in said land. 
Witness our hands and seals. 


GEO. R. C. FLOYD. mens, 


H. S. WHITE. SEAL. 
Witness: 
WM. STRATON. 
208 In Logan County Court. 


CLERK’s OFFICE, 21st day of August, 1873. 
The foregoing instrument of writing was acknowledged before 
me by Geo. R. C. Floyd and admitted to record. 


Teste : JOHN CHAFIN, Clerk. 
Copy from Deed Book E, page 638, records Logan county, West 
Virginia. 
Teste : JOHN CHAFIN, Clerk. 


Exhibit No. 4, filed with foregoing deposition of John Chafin, is 
in the words and figures following, to wit: 


Agreement. G. R. C. Floyd & Jas. A. Sidebottom. 


Agreement, made and entered into on this 3d day of November, 
A. D. 1871. between George R. C. Floyd and James A. Sidebottom, 
witnesseth: That the said George R.C. Floyd hath this day con- 
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tracted, bargained, and sold unto the said James A. Sidebottom all 
that certain lot of land situate in the county of Logan, State of 
West Virginia, to wit: No. (8) eight, in the map of the town, at the 
lower end of town at Logan Court-H., in said county, containing 
100 feet front on Main street and running back to Streton street the 
same width, which said map is in the hands of the said Floyd, with 
the name of the said Sidebottom written upon the face of said lot No. 
(8) eight, for which lot said Sidebottom is to pay to Anthony 
209 Lawson the sum of one hundred and fifty dollars in three 
annual instalments of fifty dollars each, commencing on the 
first day of January, 1873, with interest from this date, and upon 
which payment the said Sidebottom will be entitled to a deed of 
conveyance to him of s’d lot,to be made by said Lawson as per 
agreement entered of record in the chancery order of Logan cireuit 
court in the cause of Lawson v. Floyd e al. 
Witness the following signatures and seals. 
GEORGE R. C. FLOYD. SEAL. 
JAMES A. SIDEBOTTOM. [sEAL. 


STATE OF West VirGciniA, Logan County : 
RECORDER’s OFFICE. 


I do hereby certify that George R. C. Floyd and James A. Side- 
bottom personally appeared before me and acknowledged the sign- 
ing and sealing of the foregoing instrument of writing to be their 
act and deed. 

Teste: | THOMAS BUCHANAN, Recorder. 


In Logan county recorder’s office 17th day of March, 1872, the 


annexed agreement was admitted to record. 
THOMAS BUCHANAN, Recorder. 


Copy from Deed Book E, page 436, records of Logan county, West 
Virginia. 
Teste : JNO. CHAFIN, CPE. 


Exhibit No. 5, filed with the foregoing deposition of John 
210 Chafin, is in the words and figures following, to wit: 


Contract. G. R. C. Floyd with A. Blair & Julia Y. Morgan. 


Memorandum of agreement, made and entered into this 14th day 
of August, 1873, between Anderson Blair, Julia Y. Morgan, and G. 
R. C. Floyd, attorney-in-fact for John W. Johnston, witnesseth: That 
whereas, some time in the year 1872, the said Anderson Blair pur- 
chased from the said G. R. C. Floyd, att’y, &c., a certain parcel of 
land, situate in the bottom field in the west corner of the same, on 
Guyandotte river, in the county of Logan, about one-half mile 
below Logan Court-House, supposed to contain three acres, more 
or less, together with the free use of a road or street running from 
the main big road, leading down the said river along on top of the 
river bank forty feet wide to the front part of the said parcel of land 
and of the same width; thence down by the side of the said parcel of 


100 ANTHONY LAWSON VS. GEORGER. C. FLOYD. 


land fronting thesaid main road to the lower end of said lots, for which 
he, the said Blair, agrees to pay to Anthony Lawson, Sr., the sum of 
one hundred dollars per acre; and if the said parcel of Jand shall not 
contain three acres then to be a reduction in the said purchase- 
money at the rate of one hundred dollars per acre; and if 
the same contains more than three acres then to be paid for 
at the same rate, which said purchase-money is_ payable at 
the following periods, to wit, the first hundred dollars on the 
firsts day of January, 1873; the 2d on the first day 
211 of January, 1874, and the 3rd on the Ist day of January, 
1875, and when the same was fully paid to the said Anthony 
Lawson, Sr., that he, the said Lawson, in whom the legal title now 
is, would make to him, the said Blair, a good and sufficient title to 
the same: Now, therefore, the said Anderson Blair hereby bargains 
and sells and conveys to the said Julia Y. Morgan all his right, title, 
and interest whatever to the said parcel of land hereinabove named, 
with the free use of the said road or street attached to the same, as 
set forth in the above contract; and the said Julia Y. Morgan hereby 
agrees and covenants to assume the payment of the said three hun- 
dred dollars to the said Anthony Lawson, according to the instal- 
ments as hereinabove mentioned, as a consideration of the said parcel 
or lots of land, with the free use of the said road or street, as set forth 
in the above contract; and the said G. R. C. Floyd, att’y-in-fact for 
John W. Johnston, also hereby covenants and agrees to receive and 
accept the said Julia Y. Morgan as the purchaser, in the room of the 
said Blair, of the said land and the free use of the road or street of 
forty feet, as set forth in the above contract with himself and the 
said Blair; and he also hereby covenants and agrees that when the 
said Julia Y. Morgan pays to the said Anthony Lawson the said 
sum of money that he, the said Lawson, will make to her a good 
and sufficient title to the same. 
212 Witness the following signatures and seals. 
ANDERSON BLAIR. [seat. 
JULIA Y. MORGAN. [seEat. 
GEO. R. C. FLOYD, [sea] 
Att’'y-in-fact for J. W. Johnston. 


In Logan County Court. 


CLERK’s OFFIcE, August the 20th, 1873. 


The foregoing instrument of writing was acknowledged before me 
by George R. C. Floyd and Anderson Blair, and admitted to record. 


Teste : JOHN CHAFIN, Clerk. 
Copy from Deed Book E, page 637, records of Logan county, W. Va. 
Teste: JNO. CHAFIN, Clerk. 


Exhibit No. 6, filed with the foregoing deposition of John Chafin, 
is in the words and figures following, to wit : 
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Contract. Floyd to Walker. 


This contract, made this 23d day of September, A. D. 1873, between 
George R. C. Floyd, attorney-in-fact for John W. Johnston, of the 
one part, and Harvey Walker, of the second part, witnesseth: That 
whereas the said Harvey Walker has this day purchased of the said 
George R. C. Floyd, attorney as aforesaid, one lot of land, situated 
in the town of Logan, W. Va., known as lot No. 6, on Dingess and 

Main streets of Floyd’s addition to said town, for the sum 
213. of three hundred dollars, as evidenced by two promissory 

notes, payable to Anthony Lawson, one note for one hundred 
dollars, due January Ist, 1874, the other note for two hundred dol- 
lars, due January Ist, 1875, both bearing interest from its date, and 
signed by the said Harvey Walker: 

Now, therefore, upon the payments of said notes by the said 
Harvey Walker, the said George R. C. Floyd binds himself to de- 
liver to the said Walker a good and sufficient deed of conveyance of 
said lot, with covenants of general warranty, from the said Anthony 
Lawson. 

Witness our hands & seals. 

GEORGE R. C. FLOYD, ‘gry 
Attorney-in-Fact for John W. Johnson. 
Witness: 
JOSEPH M. BROWN. 


In Logan County Court. 


CLERK’s OFFICE, Oct. 14th, 1873. 


This contract was this day admitted to record. 
JOHN CHAFIN, Clerk. 


Copy from Deed Book B, page 616, records of Logan county, West 
Virginia. 


Teste : JOHN CHAFIN, Clerk. 


Exhibit No. 7, filed with the foregoing deposition of John Chafin, 
is in the words and figures following, to wit: | 


Agreement, made and entered into on this 3d day of November, 

A. D. 1871, between George R. C. Floyd and Louisa Buskirk, 

214 witnesseth: That the said Floyd hath this day contracted, 

bargained, and sold unto the said Louisa Buskirk all those 

four certain lots of land situate in the county of Logan, State of 
West Virginia, to wit : 

The four lots as laid down on a map now in the hands of said 
Floyd of the lower end of the town, at Logan Court-House, in said 
county, and numbered on said mapas follows, to wit: No-. 1 (one), 
2 (two), 3 (three), and 4 (four), and lving — Main street, on the river 
Guyandotte, and including the first alleys above the alley at the 
steam-mill site, for which land the said Louisa Buskirk agrees to 
pay to Anthony Lawson the sum of eight hundred dollars, divided 
into three annual instalments, commencing one-third on first day 
of January, 1873; one-third or the first day of January, 1874, & 
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the remaining third on the first day of January, 1875, with legal in- 
terest on the whole from this date till paid, and upon payment as 
aforesaid she will be entitled to a deed for said land from Anthony 
Lawson, per agreement made in chancery suit in Logan circuit 
court, A. Lawson vs. Floyd e¢ als. 

Wiiness our hands and seals on the day and year first above 


written. 


GEO. R. FLOYD. [SEAL. ] 
er 
LOUISA x BUSKIRK. [seat] 
mark. 


In Logan County. 


RECORDER’s OFFICE, Nov. 4, 1871. 


George R. C. Floyd and Louisa Buskirk came before me and ac- 
knowledged the signing and sealing of the foregoing instrument of 


writing to be their act — day and year aforesaid. 
THOMAS BUCHANAN, Recorder. 


215 In Logan county recorder’s office on this 28th day of No- 
vember, 1871, the annexed and foregoing agreement was ad- 
mitted to record. 


Teste : THOMAS BUCHANAN, Recorder. 
A copy from Deed Book E, page 411, records Logan Co., W. Va. 
Teste : JOHN CHAFIN, Clerk. 


Deposition of Anthony Lawson. 


ANTHONY Lawson, a witness of lawful age, being duly sworn, 
says: 
Ist ques. by att’y for def’t Lawson. What is your age, place of resi- 
dence, & where did you reside prior to 2d day of December, 1857 ? 
Answer. I am 66 years of age and reside at Wytheville, in Wythe 
county, Va., and prior to Dec’r, 1857, I lived at Logan Court- 
House. 
2d ques. by same. What relation do you sustain to this suit? 
Answer. I am one of the defendants. 
3d ques. by same. How long had you been the owner of the 
lands 1n question when you sold the same to the plaintiff, as stated 
in the first contract mentioned in the bill? 
Answer. A little more than 10 years ; I came into possession of the 
land under my father’s will. 
4th ques. by same. What was the character of your sale to the 
plaintiff of the land in question, in gross, by the tract, or by 
216 theacre & what, if anything, was said by either of the par- 
ties upon that subject at the time of the execution of the con- 
tract? 


(Excepted to by the pl’t’ff.) 


Answer. It was a sale of my property here to the pl’t’ff in 
gross; there was no price fixed per acre ; [ sold it to him for $10,000 
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by the boundary as set forth in the contract, 2d Dec’r, 1857. There 
was nothing said at the time of the sale about it being sold by the 
acre; neither tract of land was to be measured. I took the tracts I 
got for $26,000 & sold the lands to Floyd for $10,000. __ 

5th ques. by same. At what place and when were the terms of 
the contract finally agreed upon? What was said about the lands 
and who was present, and when and where and at what place was 
the contract reduced to writing? Give the history of the transac- 
tion that led to the exchange of lands & the circumstances con- 
nected therewith & in what capacity was the plaintiff acting in the 
trade as to part of the lands gotten by you in the said exchange. 


(Excepted to by att’y for pl’t’ff.) 


Answer. The proposition to make the trade of the lands was‘made 
to me at Tazewell Court-House by Col. George R. C. Floyd ; then, dur- 
ing the summer or fall of 1857, Col. Floyd & Col. A. S. Gray came 

to my house at Logan C.-House, and in aconversation Col. Gra 
217 agreed to give me time on the debt I was to pay for Col. Floyd, 

and it was at that time the trade was agreed on between Col. 
Floyd and myself, but the contract was not reduced to writing till 
the 2d day of Dec’r, 1858, at Tazewell C.-House, Virginia. The con- 
tract was I was to take the Smythe & Waterford landsin Burk’s Garden 
at the gross sum of $26,000 and Floyd was to take the Logan prop- 
erty at the gross sum of $10,000 in part payment for the Smythe & 
Waterford lands. I was to pay the difference of $16,000 to Gray & 
Smythe, as set out in the contract. I agreed to pay $16,000 for the 
Waterford tracts in consideration that they would take my Logan 
land at $10,000, I having been offered the Waterford lands at $10,000 
cash, & could have bought it forthatsum. The said pl’t’ff was acting 
as agent for his brother Jno. B. Floyd as to the Waterford land, the 
legal title to said lands being in said Jno. B. Floyd. 

6th ques. by same. What representations, if any, did you make 
to the said plaintiff as to the quantity of acres of the Logan lands? 

Ans. Nothing was said about quantity that I recollect of until the 
contract was reduced to writing, the 2nd Dec’r, 1857. 

7th ques. by same. What knowledge, if any, did you have at 

the time said contract was agreed upon, as well as at the 
218 time it was executed, as to the quantity of the lands in ques- 
tion: 

Answer. None,so far as measurement was concerned. I had been 
over them & had seen them, but had never had them surveyed or 
known of them being surveyed. 

8th ques. by same. What knowledge, if any, did you have at the 
time of the execution of the last contract mentioned in the bill as to 
the quantity uf said Logan land, and what, if anything, was said on 
the subject by the parties, or any of them, yourself included ? 


(Excepted to by att’y for pl’t’ff.) 
Answer. I had no more knowledge then as to the quantity than I 


did at the time of entering into the contract of Dec’r 2, 1857. Mr. 
Johnson was writing the contract of Aug. 3d, 1871. He asked the 
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quantity of acres. Col. Floyd answered, about 1,000 acres. I re- 
plied thet I would guarantee no quantity of acres whatever ; that 
the tract was made up of several tracts & parts of tracts, & that I 
didn’t know how much was in it. Mr. Johnson then said he would 
put it about 1,000 acres, or estimate it at that quantity, and said he 
would set out the boundaries of said land as all the land that I 
owned between Keezer’s branch & to the McDonald line, as set out 
in the contract of August 3d, 1871. 
219 9th ques. by same. Describe the property, as nearly as you 
can, in question in this suit at the time of the execution of 
said first contract, the number of lots which had been laid off 
thereon, with the buildings -thereon, & the value of said lots and 
buildings, the quantity of acres of bottom land not laid off into lots, 
the value thereof as nearly as you can give, & the value of the hill 
lands near the bottom, as well as the top & high upon the moun- 
t2ins, so far as you have seen these lands. 

Answer. I always thought there was from 20 to 25 acres of bottom 
land ; then the cleared land adjoining the bottom lands that I had 
under fence, I suppose, was from 80 to 100 acres, which was in pasture 
in Dee’r, 1857; then the balance of the lands was in the woods to 
the back line. Below town there was a field, including a bottom 
and hill of about 25 acres lying below town, and below that there 
was the tract sold to Col. Isaac Morgan by Col. Floyd, containing 
about 50 acres, about two-thirds of which was bottom land. The lands 
lying back of and between the two last-mentioned tracts was wood 
land to the back line; I have no idea as to the quantity of — 

there is. No-. 8, 9,10, 11, & 12 lots were laid off at the time 
220 of the contract of 1857, with the buildings thereon, consist- 
ing of a large frame house in the shape of an L, 40 or 50 feet 
each way, 2 stories high, portico in front, and back porch; then I 
had a frame kitchen adjoining to covered hall between the kitchen 
and house, meat-house, well and well-house; then I had a good 
double house, now on the lot, and a good stable on the lower end of 
the lot; these were on 11 & 12; which I always estimate the value of 
lots Nos. 11 & 12 with the aforesaid buildings to be worth $3,000. 
On lot No. 10 I had a log — one and 3 story high, 20 by 30 feet ; 
then I had a log lumber-house about 18 feet square; a small 
frame salt-house, counting room to the back of the store-house, 
about 20 feet by 10; on the same lot I had a frame carriage- 
house; also on the same lot a good log blacksmith shop ; the value 
of lot No. 10 & buildings — about $1,200. I had on the bottom 
land a double barn & double corn-crib. These buildings were 
worth about $300. Then the building my father lived in, a 
log building, finished off very neatly, with porches on each side, 
smoke-house & stable; also a well, but no well-house; estimated 
worth of these buildings, about $500. I estimate the value of the 
bottom lands not laid off into lots at about $100 per acre. I valued 
lots Nos. 8 & 9,on which there was no buildings, at about 
221 $200 each, and the value of the bottom land below town I 
estimated at $30 per acre, and the quantity of same at about 
15 acres. The bottom part of the land sold by Col. Floyd to Col. 
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Morgan I estimated at about $20 p’r acre. I can fix no estimate of 
the value of the hill lands or back lands in 1857. 

10th ques. by same. If there is such a deficiency in the esti- 
mated. quantity of said Logan lands, as claimed by the plaintiff, and 
you had known the fact at the time of the contract of sale from you 
to the plaintiff would you have sold them for any less sum in the 
contract of sale as made by you and the plaintiff than the sum for 
which you did sell them by that contract? 

Answer. I would not have taken one dollar less, no matter what 
the deficiency was, and taken the Waterford land at $16,000. I con- 
sider the chief value of my Logan lands consisted in the town lots 
& buildings & the bottom land and coal bank. ? 

11th ques. by same. Then what was the principal or chief in- 
ducement that led you to give the $16,000 for the Waterford lands? 

Answer. It was the taking of the Logan lands in gross, at $10,000, 
and that was the inducement and the only reason in fact for buying 
the Waterford land. 

12th ques. by same. How much of the purchase-money of said 

lands has been paid you, and howand by whom was it paid? 

222 Answer. I have received direct from sales of this land $153 

from Sidebottom ; from Larkin Justice, $719.25; from J. A. 

Nighbert, $450, and I received some amounts from Mr. Johnson ; 

res say exactly what, but think the amount was something over 
4,000. 

13th ques. by same. If you know, state what was understood and 
intended by the by the contract of August 3d, 1871, as to its relation, 
bearing, or effect upon the contract of Dec’r 2d, 1857. 


(Excepted to by pl’t’ff’s att’y.) 


Answer. It was intended to annul and abrogate the contract of 
1857, and settle all matters in dispute that was then invalid in a 
suit to subject the Logan lands for the payment of purchase-money. 


Cross-examined : 


[st quest. by plaintiff. How long had you been acquainted with 
the Logan lands prior to your becoming the owner in 1847? 

Answer. About 20 years. 

2d questicn by same. Who was the owner previous to your be- 
coming the owner? 

Answer. My father. 

3d quest. by same. How long had he owned it previous to the 
year 1847 ? 

Answer. He owned a part of the land in 1827, and purchased the 

balance at different times thereafter. 
223 4th quest. Name what tracts you can that make up the land 
purchased by Col. Floyd in 1857. 

Answer. I don't recollect the different tracts from memory. 

Sth quest. by same. In the purchase of the original tracts and the 
different tracts thereafter was the number of acres given in the dif- 
ferent purchases ? 

Answer. I think they were, but can’t tell what. 

14—405 


ney ee et ee ene ee er 
Si ge gE Up lm s 


nal Be | i 


106 ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


6th quest. by same. How does the value of the bottom land com- 
pare now with its value in 1857 ? 


Answer. I think the value then about as the value now, although ° 


I learn they — asking more now for them than then. 

7th quest. by same. Have not the same lands been selling for 
much more within the past few years? 

Answer. I understand they have. 


And, no further questions being asked, further this deponent saith 
not. 
A. LAWSON. 


JOHN DEJARNETT, another witness, of lawful age, being intro- 
duced on the part of the defendant Lawson and being duly sworn, 
says: 


Ist ques. by att’y for def’t, A. Lawson. What is your age, place of 
residence ; where did you reside in December 1857; were you ac- 
quainted with the property and buildings exchanged by the said 

Lawson to the pl’t’ff Floyd? And, if so, state the value of 
224 the buildingson said property in December, 1857,and what 

was your opportunities for being acquainted with said prop- 
erty and buildings? 

Answer. Sixty-two years ; I reside at Logan Court-House; resided 
at thesame place in December, 1857, and was acquainted with the prop- 
erty and buildings exchanged by Lawson to Floyd at the time of said 
exchange ; I value the buildings on lot No. 10 at $1,000; on lots 
Nos. 11 & 12 at $3,100, and value the buildings on the bottom land 
- $400. I worked on the buildings and lived 2 or 3 years with Col. 

wson. 


And further this deponent saveth not. 
JNO. DEJERNATT. 


Mrs. Louisa RaGianD, another witness, of lawful age, being duly 
sworn, deposes and says: 


Ist quest. by att’v for A. Lawson. Are you the same person who 
purchased of the plaintiff, Col. Floyd, at Logan C. H., 4 lots of land at 
said place? Ifso,— when and at what price, how many lots you pur- 
chased, whether you at the time of said purchase was a married or 
single woman, «& whether or not at the time of said purchase or at 
the time the payments became due you was able to have paid for the 
same. 

Ans. I am the same person that purchased some lots of Col. Floyd, 

viz., 4 lots at the price of $800; I was married at that time; 
225 ~—idI_ was not able at that time to pay the first purchase nor to 
pay for the lot. i 


Cross-examination : 


Ist ques. by pl't’ff. Were you not living separate and apart 
from your husband at that time? 
Answer. I was, though we hadn’t separated finally. 
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2nd ques. by same. After said purchase did you not purchase the 
property you now live in at about the same price? 

Answer. About 3 or 4 years after I made the purchase of Col. 
Floyd I purchased where I now live for the sum of $800. 

3d quest. by same. Have you not about paid for the property you 
afterwards purchased ? 

Answer. Yes, Iam; but 50 dollars due upon it. 

4th quest. by same. Have you not also made valuable improve- 
ments on said lot; and, if so, to what the value of same? 

Answer. I have made improvements to the value or three or four 
hundred dollars. I have made the money since I came here. 

Sth quest. by same. Have you not paid a considerable amount of 
money towards the satisfaction of your former husband’s debts; 
and, if so, how much ? 

Answer. I have paid about $500. 


And further this deponent saith not. 
LOUISA RAGLAND. 


226 J. M. Payne, being first duly sworn, deposes and says: 


Ist quest. State your name, age, residence, and occupation. 
Ans. J. M. Payne; 31 years; Charleston, W. Va.; lawyer. 
2d quest. Please state what, if anything, you have had to do with 
the transactions of the plaintiff in this cause and the defendants, 
John W. Johnston and Anthony Lawson. 
Ans. I was employed by Mr. Johnston, as well as I now recollect, 
in the winter of 1873-6 to sell certain lands situate at Logan Court- 
House, being the same involved in this controversy, and to 
227 do whatever I deemed necessary to collect the claim of Mr. 
Johnston which he held against said lands. The plaintiff 
had been agent of Mr. Johnston prior to my employment, and at the 
spring term of the circuit court of Logan county I met the plaintiff 
at Logan C. H. and consulted with him as to the condition of affairs. 
He told me of the sales he had made, which were about the same 
set forth in the bill. I called upon all the parties that I could find to 
whom he had made such sales and also examined the records in the 
clerk’s office of Logan county court. I could not find any writings 
concerning said sales of record or otherwise except those contracts 
made with H. S. White, Jas. M. Jackson, Jas. A. Sidebottom, Julia 
Y. Morgan, and Anderson Blair. This last contract with Mrs. Mor- 
gan and Blair was for 3 acres of land in the lower bottom and was 
afterwards sold by Mrs. Morgan to Lailson Justice. Col. Floyd told 
me that he had taken written obligations from each one of the pur- 
chasers to pay the purchase-money to Anthony Lawson, and I think 
he said some of them were recorded and others were delivered to 
Mr. Lawson. I went to Mr. Lawson to get these obligations, but Mr. 
Lawson assured me that he had none. Upon the information I re- 
ceived I instituted the suits against the following parties, H. 
228 S. White, J. M. Jackson, Henry Nighbut, Thomas Avis, Simp- 
son Ellis, Jas. B. Buskirk, and William Chafin, and, for cer- 
tuin reasons not deemed by me necessary to mention, I forebore to 
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institute any suits against the other parties to whom Col. Floyd 
stated he had made sales. Col. Floyd requested that I should bring 
the suits and said he wanted all of his sales enforced. 

3d Quest. Why did — not institute suit against Louisa Buskirk 
to enforce the sale made to her. 

Ans. In the first place, I did not find any contract in writing with 
her for the sale to her of the said land, but the controlling reasons 
were that she was a married woman, wife of Uriah Buskirk, when 
Floyd sold to her, and besides had no separate estate. I met Louisa 
Buskirk and her husband in February, 1873; they kept a hotel at 
Logan C. H. and I was a guest there fora few days; they were living 
together then as man and wife and were divorced by the circuit court 
of Logan county in the spring of 1874 or 1875. Thesuit was brought 
for a divorce by Mrs. Buskirk and I was counsel for her husband in 
the suit. Besides al! this, she positively refused to carry out the 
contract, and I then did not believe and don’t now that the contract 

could be enforced against her. 
229 4th Quest. What is the character of the map and plat 
which the plaintiff refers to in his bill and which he says you 
disregarded ? 

Ans. The map has never been put upon record, but kept by Floyd 
or his agent, H.S. White. I have examined it several times. It is 
not well made off by any means, having more streets than necessary. 
I think the lots between Main street and Straton street and between 
Straton street and 3rd St. are 100 feet square, there being but one 
row of lots between the streets, making all the lots front on the 
streets on either side of them. There ts no other streets than these 
three, except Dingess street, which runs at right angles with these. 
There are some alleys, I believe, and a street to be called Coal Hol- 
low street, laid down upon it, but the Coal Hollow street is not open 
and has never been since I have known the land. That part of the 
land through which Coal Hollow street was to run, and also the land 
which I sold to John V. Buskirk, which borders on it, and bounded 
by it on the northwest side, has been in cultivation ever since I 
have known the land. It is not true that I disregarded the map in 
my sales, but, on the contrary, I was guided and controlled by it in 

my sale to Jas. A. Nighbert. There was not a single lot laid 
230 down on the map included in my sales to John V. Buskirk 

and Larkin Justice. It will be seen by reference to the plain- 
tiff’s bill that he states that the sale made by me to Larkin Justice 
embraced “all the remaining town lots in the lower bottom, there 
being ten or twelve of the same,” and that my sale to John V. Bus- 
kirk embraced “7 to 10 lots,” thus showing that he did not know 
what number of lots at his usual size of 100 feet square the several 
tracts would make, and that there were no lots laid off there. There 
are no streets or alleys in the lower bottom, bat there is a road be- 
tween the lot of about two acres, sold to Thos. Avis by Floyd, and 
the land sold Larkin Justice by me, and when Floyd sold to Avis 
and to Julia Y. Morgan and Henry Nighbert, the old colored man, 
he did not sell by lots, but by the acre. 
Sth Quest. Was the prices for which you sold the three several 
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parcels of land to Jas. A. Nighbert, Larkin Justice, and John V. Bus- 
kirk fair and reasonable, and how did such sales affect the value of 
the adjacent property—injuriously or otherwise ? 
Ans. I regarded the prices very fair for the times. I consulted 
other parties who were more familiar with the value of 
231 the land, and from the opinions I gathered and from the 
information I had of the value of real estate in that place I 
based the prices of my sales, and I am at a loss to see how the adja- 
cent lands could be injured by these sales. No communication is 
cut off from any of the lands by reason of these sales, nor is the 
shape of the residue of the lands altered thereby to the injury of it. 
In the matter of sales, I, acting for Mr. Johnston, was endeavor- 
ing to sell the land at the very best prices I could obtain for it, 
believing that it was necessary to do so in order to make the land 
pay the debt which he had against it. | 
6th Quest. What was the financial condition of the parties to 
whom Col. Floyd had sold when you were employed by Mr. John- 
ston in these matters? 
Ans. J. M. Jackson was in doubtful circumstances; John Chafin 
I considered good ; Wm. Chafin was insolvent, and had put no im- 
provements on the two lots he purchased; H.S. White was good 
for his debt; Dr. J. E. Ricketts improved the lot he bought, but had 
not, I don’t think, done so then; he had no other property available 
that I know of; Thos. Avis was and is a poor man ; Sones Nighbert 
is a negro, and is poor; Harvey Walker had left the State, and 
232. I could find no property belonging to him and no contract of 
any sale to him ; Simpson Ellis had but little property—none 
available; James B. Buskirk was and is still in a condition to pay 
for his lot and has paid, at my request, something over $100 on the 
taxes of the whole property, aa is entitled to a credit for that 
amount on his note. 
7th Quest. Have any taxes on said property been paid by John 
W. Johnson since your employment? 
Ans. Yes; about $108.00 was paid by him early in last September. 
I had arranged between J. B. Buskirk and the sheriff of Logan — 
for the payment of the taxes of 1873, ’4, 5, & ’6, so far as the pur- 
chase-money of Buskirk would go towards the payment of them, 
but the arrangement was stopped by the injunction. The tax tickets 
which Mr. Johnston paid were paid through me, and I here file 
them as part of my deposition, marked Exhibits X, Y, & Z. 


And further this deponent saith not. 
J. M. PAYNE. 


Subscribed and sworn to before me this 7th day of May, 1880. 
H. D. SHREWSBURY, 
Notary Public for Kanawha County, West Va. 


Exhibit “ Z,” referred to in the last foregoing deposition, 
233. isin the words and figures following, to wit : 
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“Mr. Lawson, Anthony, Sr., in Logan district, Floyd to pay, to the 


sheriff of Logan county, W. Va., Dr. 


* 1878. 
igig is |# |# 
(els {8 |ig]ee] & 
is |=8|15| 28/38! * 
.|8 |ge/#8)eelse| = 
S$ | « |eel|"@ 8 ite 
2; Ss /8°le [28/388] ze ; 
2isig {8 |B7>|8°] 3] g 
= |i 23 i2Z if = = =. S ° 
- }Q2izr |{|o9 = A |; 2 |; & 
Tax on 25 acres, Guyan. river; 
To $1.00 and tax on____.- 6 25 1 1 12 3 2 17 
Tax on 350 acres land, } of 
700, back survey. ._.--..; 87 50) «18 | 9 83 44 26 96 
Tax on 25 acres land, Mt. | 
back, C. H. - 25 5 | 3 24 13 8 33 | 
Tax on 21 acres land, bot- 
tom, C. H. ~~. -----.---.'990 198, 99 9 41 | 4 95 | 2 97 (12 88 | 
Total tax —___- (ee Pe: ees |__| 87 09 
| | ; | 
Received payment, JNO. E. PECK, Dep., 
For C. M. McDONALD, S. L. C.” 
(Endorsed :) “This ticket paid by James M. Payne for J. W. | | ; 


Jolinson. 


Jno. E. Peck, dep., C. McDonald, S. L. C.” 


Exhibit “ X,” filed with deposition of J. M. Payne, is in the words 
and figures following, to wit: 


“Mr. Lawson, A., Sr., in Logan district, to the sheriff of Logan 
county, W. Va., Dr. : 


1878. 
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To $1.00 and tax on— | - 
Tax on } lot 10, old plan, | 
Aracoma_.. ~~ ---- ---- , 6205124) 62 589 3 10; 1 86) 8 OF | 20 75 
Tax on } lot 9, old plan, ! : 
Aracoma._.- --. -------, 00 100) 0 475,230 1530 65) 16 75 
Tax on 4 lot 8, old plan, | | : 
Aracoma -----.-------- 500. 100, 3 475 250 150° 6 50! 16 75 
Total tax _._. -_-. -__-_: vinta: Teatibiaiantssse suntelilie le cmaiiiams se 
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| | $54 25 
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Received payment, 


JNO. E. PECK, Dep., 
For C. M. McDONALD, S. L. C.” 


ee 
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(Endorsed :) “ This tax paid by James M. Payne for J. W. John- 
son. Jno. E. Peck, dep., C. McDonald, S. L. C.” 


234 Exhibit “Y,” filed with the deposition of J. M. Payne 
aforesaid, is in the words and figures following, to wit : 


“ Mr. Lawson, Anthony, Sr.,in Logan district, Floyd —, to the sheriff 
of Logan county, W. Va., Dr. 
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=| |e "alos 
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> nN |'R oO S ro) mM e 
6 acres land, Guyan. river— | 
To $1.00 and tax on .__.__-- 72 14 7, 68 35 22 94: 240 
Tax on 109 acres land, 
Guyan ___.-... ~~. ---... 187 34,27 14 1 30 69 41,179; 460 
Tax on 100 acres of land | 
Keser’s br. ..._.-. ~~. .... 300 60 30, 285/150) 90:3 85 10 00 
Total tax _____---__- | TPES BES: = OS = |.-----|-----.| 17 00 
| 
Received payment, JNU. E. PECK, Dep., 


For C. M. McDONALD, S. F. C.” 


(Endorsed :) “This ticket paid by James M. Payne for’J. W. 
Johnson. Jno. E. Peck, dep.,C. M. McDonald, S. L. C.” 


235 Deposition of John W. Johnston. 


Jounx W. Jonxston, of lawful age, having been duly sworn, de- 
poses and says: 


Quest. Ist by Jonn M. Jonnson: State your age, residence, and 
occupation. 3 

Answer. I am 60 years old; resident of Washington county, Vir- 
ginia ; a lawyer by occupation. 

2d Q. Are you acquainted with the plaintiff, G. R. C. Floyd, and 
what relationship, if any, exists between him and yourself? 

Answer. I have known Mr. Floyd for about 40 years, and I mar- 
ried his sister. 

od Q. Are you acquaninted with the defendants, Anthony Law- 
son and James M. Payne; and, if so, how long have you known them ? 

Answer. I know Mr. Lawson very well; have known him for 
about 25 years, I think. I never saw Mr. Payne but once; that was 
about one month ago, tho’ I have been corresponding with him for 
about three years; he is my agent for the sale of the land in Logan 
Co., West Virginia, named in this suit. | 
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4th Q. State all you may know in relation to the compro- 

236 mise mentioned in the plaintiff’s bill and evidenced by Ex- 

hibit “ B,” filed therewith, what led to it, and at whose in- 

stance it was made, and at whose instance, suggestion, or request 

you became a party to it, and all that the plaintiff, Floyd, said in re- 
gard to it. | 

Answer. There was a suit pending in Logan county, West Vir- 
ginia, between Messrs. Floyd and Lawson. I was made a party to 
that suit, but upon whose motion I don’t know, as I never saw the 
record ; it was the pendency of that suit that led to this compromise ; 
it was a compromise of that suit; at this distance of time I cannot 
recall who made the first suggestion to settle the matter out of court, 
but Mess. Floyd, Lawson, and myself met by mutual arrangement 
at Tazewell Court-House, Virginia, in the latter part of July, 1871. 
I think that all three of the parties were quite anxious to settle 
it, and after some days’ consultation we finally agreed upon the 
compromise, which was very acceptable to all the parties. It is 
impossible for me to tell all that Mr. Floyd said in regard to 
this matter. He expressed himself as relieved by the compro- 
mise. It will be seen by the terms of the compromise that when 

enough land had been sold to pay off the Lawson debt the 
237 land unsold by me or my agent was to be conveyed by the 

said Lawson to the said Floyd. Mr. Floyd said that tne time 
allowed in the compromise to make the payments to Lawson was 
ample, and that enough land could easily be sold to meet the pay- 
ments as they became due; that there was a demand for lots at 
Logan Court-House, but sales could not be made, owing to the con- 
dition of the title and litigation about the property, but compromise 
now removed these difficulties and that sales could readily be made. 
After the compromise was entered into I gave Mr. Floyd a power of 
attorney constituting him my agent to make sales, but giving him 
no authority to collect or receive money. Mr. Floyd rated the land 
high and thought he would have a handsome surplus after paying 
the debt. 

Sth Q. State, so far as you know, any and everything done by the 
said plaintiff, as your agent, since the date of said compromise and be- 
fore the institution of this suit; when, if at all, he ceased to act as your 
agent, and why, and what reports, if any, he ever made to you of 
his actings and doings as such agent, and, if you removed the said 
wee from his said agency, state in full the reasons why you 

id so. 

238 Answer. All the information, verbal or written, that Mr. Floyd 

ever furnished me of his transactions as my agent is contained 
in four letters from him to me—one dated January 18, 1873, marked 
“F” 17; one dated June J2th, 1873, marked “F” 27; one dated 
July 22, 1873, marked “ F” 37; one dated Aug. 15, 1873, marked 
“F” 47. These letters were made exhibits with my answer in this 
case, and [ also filed them. In answer to tnis question, as part of 
my deposition, | removed Mr. Floyd as my agent, I think, in Au- 
gust, 1874, tho’ I haven’t the exact date of the paper removing him. 
He never made any report to me of his actings or doings as my 
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agent except those contained in the above-named letters. I removed —_ 
Mr. Floyd as my agent because.I learned from his own letters that 
he had failed to provide the means from the sales of lots to pay Mr. 
Lawson the amount due him. His letter of the 18th of Jan’y, 1873, 
reports about $2,200.00 of sales, only one-third of which was due. 
the first of that month. Supposing the whole of this $2,200.00 to 
be good, one-third of it fell upwards of $1,100 short of paying Lawson 
the amount then due him. In his letter to me of June 12, 73, 
Mr. Floyd made this statement, “that he did not know that I 
was held for the debt,” which statement surprised me greatly. 
In his letter to me of the 22d of July, 1873, Mr. Floyd reported the 
sales as about $2,100.00, or $100 less than his report of 
239 Jan’y previous. Another reason for the removal of Mr. 
Floyd was that the compromise of Aug. 3, ’71, and the power 
: of att’y from me to Floyd were both executed at Tazewell C. H. 
and given to Mr. Floyd to have put upon record. After he reached 
his home in Logan he put the compromise on record, but withheld 
the power of att’y, and did not record it for nearly two years, and 
not until I had learned of his failure and called his attention to it. 
In Mr. Floyd’s letter to me of the 15th of August, 1873, he reported 
the sale of three or four hundred dollars more iots since his last 
letter. Mr. Floyd gave me no information after the 15 of August, 
1873, ot his transactions. Two payments to Mr. Lawson having 
[ become due, and nothing except a small amount from James A. 
} v Sidebottom having been realized from the sale of lots, and being 


bound to Mr. Lawson, I made him two large payments in July, 
1874, on account of his debt. 

6th Q. State whether or not you have made any payments to de- 
fendant Lawson on the debt due to him from the plaintiff Floyd 
since the date of said compromise; and, if so, give as nearly as you 
cau the date or dates of the payments and the sum or sums paid, 

and state whether said payments were made in whole or in 
240 part by funds furnished you by the plaintiff Floyd, or with 
waa funds of your own derived from sources other than the Logan 
ands. 

Answer. I paid Mr. Lawson $1,500 on the 10th day of July, 1874, 
and $2,684 on the 21st of July, 1874. These payments were made 
wholly from my own funds and not derived in any part either from 
Mr. Floyd or the Logan lands. : 

7th Q. State whether or not the plaintiff Floyd or any one for him 
has ever repaid to you in any way the money or any part thereof 

- paid by you to said Lawson on said debt of Floyd, and, if any such 
) payment has been made to you, how much has been paid, and 
when and by whom. 

Answer. I have never received any part of the money paid by 
me from Mr. Floyd or any one else. The whole amount is still due 
me. 3 

8th Q. State what taxes, if any, you have paid on the landsin ques- 
tion in this suit, and whether such payments, if any, have bene 
made by yourself personally or by your agent, and, if by your 
agent, the name of such agent. 

15—405 
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Answer. I have paid no taxes myself, but Mr. James M. Payne, 
my agent, reported to me that he had paid $272.35 taxes for the 
years 1873, 1874, 1875, and 1876. 
241 9th Q. State what representations and statements, if any, 
were made by you and by the defendant, A. Lawson, in your 
presence, to the plaintiff in regard to the lands in question at and 
before the making of said contract of compromise of the date of 
August 34, 1871, and filed with the plaintiff’s biil as Exhibit “ B,” 
and whether you or said 1. Lawson made any false or fraudulent 
representations to the plaintiffs on that occasion or any other in re- 
gard to the land in question in this suit. 

Ans. I made nostatements or representations to the plaintiff about 
the said land at the time of making the said contract or at any other 
time. Mess. Floyd and Lawson both knew all about the land; I 
knew nothing; I was in the relation of a buyer and not a seller. I 
was never at Logan Court-House but twice in my life—once when 
I was a boy and once in 1852—and I merely staid there all night 
when on my way to Warfield. I never at any time made any false 
or fraudulent representations to Mr. Floyd ; I do not recollect hear- 
ing Mr. Lawson make any statement or representations to Mr. Floyd 
at — time about the land. 

10th Q. What knowledge, if any, did you have, at and before 
the date of said contract of Aug. 3, 71, as to the quantity of the land 

to which said contract relates, and what wassaid by Lawson 
242 and Floyd in the presence of each other as to quantity of 
said land, at and before the execution of said contract? 

Answer. I had no knowledge at all of the quantity of said land; 
I knew nothing about it; I wrote the contract, Mess. Floyd and Law- 
son sitting at the table. When I came to that part of the contract 
where I had to describe the number of acres I asked the question, 
addressed to both of them, how many acres there were; Mr. Floyd 
said, “A thousand.” Mr. Lawson said, “No; I won’t be bound to 
any particular number of acres; there are several tracts and I don’t 
know how they would run out.” Then I used the language con- 
tained in the contract describing the land, which seemed to be satis- 
factory to them both. 


And farther this deponent saith not. 
JOHN W. JOHNSTON. 


Deposition of John L. Cole. 


Joun L. Coe, a witness, of lawful age, having been by me first 
duly sworn to speak the truth, the whole truth, and nothing but the 
truth, answered and deposed as follows, to wit : 


1st question by Com’r FonTAINeE: State, if you can, the character, 
quality, and value per acre of the uncleared mountain land involved 
in the suit of G. R. C. Floyd against Anthony Lawson and others, 
pending in the United States court at Charleston, and what 

243 opportunity you have had of learning the same. 
Answer. I surveyed the land referred to in the question some 
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time within a year. The uncleared portion is steep and rough, with 
but little marketable timber on it. I do not know what minerals it 
may contain, as they have never been developod, and I am not suffi- 
ciently acquainted with the geology of that region to know what is 
in the mountains; but, so far as the outside appearance of the land 
and timber goes, I think it worth from one to two dollars per acre; 
I would say one dollar and fifty cents per acre. 


And further this deponent saith not. 
| JOHN L. COLE. 


244 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, at Charleston on the 
19 day of May, 1880. 


This day this cause came on to be heard and was argued by 
counsel, and upon consideration it is adjudged, ordered, and decreed 
that the injunction awarded by the judge of the Stute court, on the 
Gth day of of October, 1877, so far as it enjoins and restrains the 
defendants Lawson, Johnson, and Payne from prosecuting the suits 
in chancery mentioned in the bill against the defendants, James M. 
Jackson, Simpson Ellis, Thomas Avis, Hickman S. White, John 
Chafin, William Chafin, J. E. Rickets, and John B. Buskirk, now 
pending in the circuit court of Logan county, to enforce the con- 
tracts for the sales of the lands made by the plaintiff to them men- 
tioned in the bill, and from collecting the purchase-money of said 
lands from said purchasers, and from making any further sales of 
the lands mentioned in the bill and Exhibits A & B, filed therewith, 
and from making any deed or deeds of conveyance for any of the 
said lands, and so far as it enjoins the purchasers of said lands from 
paying the purchase-money of the lands or any of them purchased 
by them as stated in the bill be, and the same is hereby, dissolved; 
and it appearing to the court that the defendant, James M. Jackson, 
is indebted forlots Nos.9 & 12,in the town of Aracoma, Logan county, 

sold to him by the plaintiff Floyd,ag’t of the defendant, John W. 
245 Johnston, by acontract in writing, bearing date the 3d day of No- 

vember, 1871, in the sum of $450, payable as follows: one hun- 
dred and fifty dollars, with interest thereon from the 3d day of No- 
vember, 1871, on the Ist day of January, 1873; one hundred and fifty 
dollars, with interest from same date, on the Ist day of January, 
1874, and one hundred and fifty dollars, with interest from same 
date, on the Ist day of January, 1875, and that the defendant, Henry 
Walker, is indebted for lot No. 6, in the town of Logan, sold to him 
by the plaintiff Floyd, agent of the defendant Johnson, in the sum 
of $300, payable as follows: One hundred dollars, with interest from 
the 23d day of September, 1873, on the 1st day of January, 1874, 
and two hundred dollars, with interest from some date, on the Ist 
day of January, 1875, and that the defendant, John Chafin, is in- 
debted for two lots sold him by the plaintiff Floyd, agent for the 
defendant Johnson, and particularly described in the writing filed 
with the deposition of said Chafin as Exhibit “ No. 8,” in the sum of 
$350, payable as follows: one-half in one year, and the balance in 
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two years from the 15th day of December, 1874, the date of said 
contract, with interest from said last-named date: It is, therefore, 
adjudged, ordered, and decreed that the said defendants, and 
each of them, do pay the said sums of money and interest so 
due by them, respectively, as aforesaid, to the defendant, John W. 
Johnston, or to his agent, James M. Payne, within 30 days from the 
rising of this court, and, unless they shall do so, that Joseph 
246 _—sCE.. Chilton, who is hereby appointed a special commissioner 
for that purpose, do proceed to sell the said lots and each of 
them, if necessary, to pay to the said Johnston the monies paid by 
him for the plaintiff, Floyd, to wit, the sum of $4,184, with the in- 
terest due thereon, under the provisions of the contract, Exhibit “ B,” 
filed with the bill, and $108.31, paid by said Johnston for the taxes 
on the lands in question for the year 1878, at public auction, to the 
highest bidder, in front of the door of the court-house of Logan Co., 
after having advertised the time, terms, and place of sale by adver- 
tisement published in the Wayne Advocate, a newspaper of general 
circulation in Logan Co., printed at Cassville, in Wayne Co., once in 
each week for four successive weeks, and by posting a copy thereof 
on the front door of the court-house of Logan county at least 50 days 
prior to said sale, upon the follo-ing terms, to wit, one-fourth of the 
purchase-money cash in hand and one-half the residue in 8 months 
and the residue in 16 months, taking from the purchaser his notes, 
with good security, bearing interest from date, for the deferred instal- 
ments, the legal title to remain in the defendant Lawson till all the 
purchase-money is paid, and in case a sufficient sum to pay the said 
Johnson the money so due him as aforesaid shall not be realized 
from said sale, then it is further adjudged, ordered, and decreed that 
the said special commissioner shall proceed to sell, as hereinafter 
described, upon the same terms, time, place, and notice as 
247 ~=above specified, so much of the lands and lots mentioned in 
the bill, answers, and exhibits remaining unsold as may be 
necessary to pay the said sums due as aforesaid to said Johnston, 
but in making said sales he shall have regard to the streets and 
alleys in the said town laid off by the plaintiff, Floyd, so far as they 
have been opened, and so far as the said Floyd, before or during his 
said agency, or the said Payne have sold any of said lands or lots 
bounded by said streets and alleys or either, and that he report his 
proceedings under this decree to the next term of this court, but 
before receiving any money under this decree the said special com- 
missioner shall give bond, with good security, to be approved by the 
clerk of this court, in the penalty of $5,000, conditioned according 
to law; and as to all other questions arising upon the papers, plead- 
ings, and evidence in the case the court takes time to consider until 
the next term of this court. 


And at another day, to wit, at a district court of the United States 
for the district aforesaid, held at Charleston on the 23rd day of No- 
vember, 1881— 


This cause came on to be heard & was argued by counsel, and the 


court being of the opinion that the plaintiff is entitled to an abate- 
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ment in the purchase-money set out in the contract of De- 
248  cember 2, 1857, filed in this cause, by reason of the deficiency 
of 408 acres in the tract of 1,000 acres, but not being advised 

of the amount in money of such abatement, it is adjudged, ordered, 
and decreed that it be referred to Master Peter Fontaine to ascertain 
and report— 

1st. What was the value of the said town lots Nos. 8,9, 10, 11, 12, 
at the time of the contract aforesaid. 

2nd. What was the value of the said 1,000 acres at same time. 

3rd. What was the value at the same time of the bottom lands in 
the bottom and adjoining the town per acre; what was the value 
per acre of the bottom lands in the lower buttom at the same time ; 
what was the value per acre of the cleared hill lands at the same 
time, and what was the value per acre of the wooded mountain lands 
at the same time. 

4th. What is the amount of abatement in money to be allowed of 
purchase price by reason of said deficiency. 

5th. To report any other matters deemed pertinent by said master 
or required by either or any party as to the subject of inquiry, and 
that he report his proceedings under this order to the next term of 
court; but before proceeding to act under this order he give such 
notice as is required by law or the rules of this court to the parties 
in interest. 


249 And at another day, to wit, at a district court of the United 
States for the district aforesaid, held at Charleston on the 3rd 
day of May, 1882. 
This day Peter Fountaine, a commissioner of this court, filed a re- 
port made by him in this cause, and it is ordered that the same be 
filed. 


Which report is in the words and figures following, to wit: 


250 In the District Court of the United States for the District of 
West Virginia at Charleston. In Chancery. 


GEORGE R. C. Fioyp vs. ANtHony Lawson & als. 


Office of Peter Fountain, Commissioner of U. S. Court for District of 
West Virginia, 


CHARLESTON, West VIRGINIA, April 24th, 1882. 


To the Honorable John J. Jackson, judge of the district court of the 
United States for the district of West Virginia : 


Your undersigned commissioner respectfully reports that on the 
23rd day of November, 1881, a decree was made and entered by 
your said court in the cause entitled as above, by which it was pro- 
vided and ordered as follows, to wit: * * * “And the court 
being of opinion that the plaintiff is entitled to an abatement in the 
purchase-money set out in the contract of December 2nd, 1857, filed 
in this cause, by reason of the deficiency of 408 acres in the tract of 
1,000 acres, but not being advised of the amount in money of such 


— ‘ 
T 


118 ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


abatement, it is adjudged, ordered, and decreed that it be referred 
to Master Peter Fountain to ascertain and report— 
“1st. What was the value of the said town lots Nos. 8, 9, 10,11, 
and 12 at the time of the contract aforesaid. 
“2nd. What was the value of said tract of 1,000 acres at same 
time. 


251 “3rd. What was the value at the same time of the bottom 


land in the bottom adjoining the town per acre. 

“ What was the value per acre of the bottom lands in the lower 
bottom at the same time 

“ What was the value per acre of the cleared hill lands at the 
same time, and what was the value per acre of the wooded mountain 
lands at the same time. 

“Ath. What is the amount of abatement in money to be allowed 
of purchase price by reason of said deficiency. 

“5th. To repart any other matters deemed pertinent by said mas- 
ter, or required by either or any party, as to the subject of inquiry.” 

* * * * * * * 


See decree of Nov. 23, 1881. 


And the defendant, Anthony Lawson, requires a specific report 
upon the following matters, viz: 

“1st. What was the value of the town lots 8, 9, 10, 11, and 12, 
with the buildings on lots Nos. 10, 11, and 12, in December, 1857, 
stating the value of each lot and of the buildings on each lot sep- 
arately. 

“2d. What was the value of the whole tract outside of said lots 
at the same time. 

“3d. What was the value at the same time of the bottom land 
adjoining the town of Aracoma per acre, and the number of acres 
thereof. 

“Ath. What was the value per acre, at the same time, of the lower 
bottom land, and the number of acres thereof. 

“Sth. What was the value per acre of the cleared hill 
252 ~=—iland at the same time, and the number of acres thereof. 

“6th. What was the value per acre of the wooded hiil and 
mountain land at the same time. 

“7th. What is the actual deficiency, if any, in the whole tract out- 
side of said lots, taking it to have been sold as a tract of 1,000 acres; 
and in this connection the said defendant desires the evidence of 
William A. Dingess, Floyd’s surveyor, to be reported, that he did 
not survey the whole o* the tracts sold to Floyd by Lawson, and that 
it is impossible to ¢o tell the actual deficiency without further sur- 
veying been done, and the offer of Lawson to Floyd thereon and his 
refusal thereof. 

See pages 1 and 2 of Exhibit “J. H. F.,” filed herewith. 


In pursuance of the requirements of said decree of reference I 
gave notice to Messrs. Watts & Kennedy, the counsel of record for 
the complainant, George R. C. Floyd, and to James H. Ferguson, 
Esq., the counsel of record for the defendant, Anthony Lawson, that I 
would proceed to take evidence at Logan Court-House, in Logan 
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county, West Virginia, to enable me toanswer the enquiries of said de- 
cree; and J. W. Kennedy, Esq., of thesaid law firm of Watts& Kennedy, 
and the said James H. Ferguson, Esq., being present, I began on the 
5th day of April, 1882, at said Logan Court-House, to take the depo- 
sitions of witnesses in this cause, and continued to take the same, at 
the said place, until the 8th day of April, 1882. 
On said days I took at said Logan Court-House the depositions of 
Henry P. Clark, H. S. White, William A. Dingess, John De 
253. Jarnette, Anthony Lawson,and James Nighbut, which dep- 
ositions are filed herewith and made a part of this report, 
bound together and marked as exhibit “ H. P. C.” herewith. 


See Exhibit “ H. P. ©.” 


In answer to Ist inquiry of said decree of reference, viz., 
“ What was the value of said town lots Nos. 8, 9, 10, 11, 12, at the 
time of the contract aforesaid,” and itemizing the values of said lots 
and of the buildings thereon in the manner required by the defend- 
ant, Lawson, viz., “stating the value of each lot and the buildings on 
Nos. 10, 11, and 12, separately,” I would report as follows, viz: The 
witnesses who have testified in this cause as to the values of said lots 
and of the buildings thereon on December 2d, 1857, estimate their 
values as follows: 


George R. C. Floyd, a witness in his own behalf, states that the 
dwelling-house and the buildings appurtenant thereto on said lots 11 
and 12, and the said lots, were worth at said date $3,000. 

See Ex. “G. R.C. F.,” p. 13, ans. to 10th q’n, and page 14, ans. to 
13th q’n. 

‘ And that the house down in the field was worth about $300 or 
400. 


See same Ex., p. 13, ans. to 10th q’n. 


Henry P. Clark, a witness on behalf of the complainant, Floyd, 
states that said lots 8, 9, 10, 11, and 12, with all the buildings and 
improvements on them, were worth at said date $3,000. 

See Exhibit “ H. P. C.,” p. 3, ans. to 5th and 6th q’s and Ist q’n on 

cross-ex’n. 
254 That the value of said lots11 and 12, independent of the 
buildings and improvements on them, was $200, and that said 
lots 8, 9, and 10, all together, were worth $200. 

See same ex., p. 10, ans. to 28th and 29th questions. | 

That the value of the dwelling-house was from $1,200 to $1,500. 

See same ex., p. 13, ans. to 38th question. 

That the servant’s house was worth from $200 to $300, the well 
about $60, and that he estimated the value of the other buildings 
on said lots 11 and 12 in with his whole estimate, and could not fix 
any particular value to them. 

See same ex., p. 14, ans. to 39th, 40th, & 41st questions. 

That he valued the storehouse. and all the rooms attached at 
about $500. 


See same ex., p. 15, ans. to 44th ques. 
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And that he was inclined to think that he did not estimate the 
barn or stable. 

See same ex., p. 16, ans. to 45th ques. 

H. S. White, a witness on behalf of the complainant Floyd, states 
that about $3,000 was a fair value of the said lots 8, 9, 10, 11, and 
12 and the buildings and improvements on them. 

See Ex. “H. P. C.,” pp. 19, 20, ans. to 4th and 5th questions. 

That said lots 8, 9, 10,11, and 12, without the buildings, were 
worth probably $1,200. 

See same ex., p. 25, ans. to 16th ques. 

That all of the buildings on all of said lots were worth about 
$1,800. 

See same ex., p. 27, ans..to 20th ques. 

And that the dwelling-house was worth about $1,000 and the 

store-house about $500. 
295 See same ex., p. 29, ans. to 2oth ques. 


Anthony Lawson, a witness in his own behalf, states that he esti- 
mated the value of said lots 11 and 12 and the buildings thereon at 
$3,000, and the value of said lot 10 and the buildings thereon at 
about $1,200. 

See Ex. “A. L.,” pp. 7-8, ans. to 9th ques. 

And that he valued said lots 8 and 9, on which there were no 
buildings, at about $200 each. 

See same ex., p. 8, ans. to 9th ques. 

smd Read references to dep. of A. Lawson, on p. 9, post in this 
place. 


John De Jarnett, a witness on behalf of the defendant, Anthony 
Lawson, states that he values the buildings on lot 10 at $1,000, and 
on lots 11 and 12 at $3,100, and on the bottom land at $400. 

See Ex. “A. L,” p. 12, ans. to Ist ques. 

A part of the testimony of this witness is somewhat confused and 
entangled (see pages 54 to 64, inclusive of Exhibit “ H. P. C.”), but 
he shows that he was in a position to be well acquainted with the 
value of said buildings (see pages 49 to 53, inclusive, of same ex.), 
and, after clearing himself of his entanglement, finally states clearly 
that he put the house at $1,500, the negro house at $400, the kitchen 
at $150, the smoke-house at $100, the well-house at $50, the stable 
at $200, and lots 11 and 12 at $700. 

See Ex. “ H. P. C.,” pp. 80-S1, ans. to Ist ques. 

And that in his former estimate as to lot 10 he included the lot 

with the buildings. 
256 See same ex., p. 81, ans. to 2d ques. 


Anthony Lawson, «a witness in his own behalf, states further 
that he reaffirms his deposition of October 4, 1879 (found on pages 
7 and 8 of Ex. “A. L.”), as to the value of said lots 8, 9, 10, 11, and 
12 and the buildings thereon. 

See p. 72, Ex. “ H. P. C.,” ans. to 19th ques. 

That he puts the dwelling-house at $1,500, the negro house at 
$300, the kitchen at $150, the well-house and well at $50, the smoke- 
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house at $100, and the stable at $200, making in all $2,300 for the 
buildings. 

See same ex., pp. 74-75, ans. to 3d ques. 

That in his former deposition he put lots 11 and 12 at $700, tho’ 
he is not certain of it. 

See same ex., p. 75, ans. to 4th ques. 

And that he put the buildings on lot 10 all together at $900 and 
lot 10 at $300. 
See same ex., p. 77, ans. to quest’s 8 and 9. 


James A. Nighbut, a witness on behalf of the defendant Lawson, 
puts the buildings on lot 10 all together at $800, and the buildings 
on lots 11 and 12 at $2,300, with $100 to be added for value of 
entry. 

See Ex. “ H. P. C.,” pp. 83-84, ans. to 3d, 4th, and 5th questions. 

After a careful consideration of all of the said evidence I report that, 
in my opinion, the weight of said evidence shows that the value of 
said luts 8, 9, 10, 11, and 12 and the buildings thereon in 1857 was 
as follows, to wit: 


257 Value of lots 11 and 12 (land above) --- $700 
“ —“ buildings, &c., on lots 11 and 12 ---- 2,300 
. $3,000 
Value of lot 10 (land above) ----..-----------..--- 
“ “ buildings, &c., on lot 10----.----.---.---- 800 
1,100 
«< _* lots 8 and 9, each $200_.__--.-----.-----.------ 400 


Total value of 8, 9, 10, 11, and 12 and buildings thereon=_ $4,500 


The copies of deeds filed as exhibits on behalf of the defendant 
Lawson also tend strongly to show that the above valuation of said 
lots, as to the land, is moderate and reasonable. 

In answer to the 2d enquiry of said decree of reference, viz: 

* What was the value of said tract of 1,000 acres at same time?” 

And to the 2d requirement of the said defendant Lawson, viz: 

“What was the value of the whole tract outside of said lots at 
the same time?” 

I would report that the evidence which is now adduced in this 
cause does not enable me to answer these enquiries— 

For, although at the time when said decree of reference was made 
it appeared from the bill and Exhibit C therewith and the deposi- 
tion of the complainant (see p. 4, Ex. G. R. C. F.) that there was a 
deficiency of 408 acres in said whole tract, or, in other words, only 
592 acres therein, it is now shown by the testimony of the surveyor 
who made the survey reported in said Exhibit “ C,” taken in con- 

nection with the testimony of the defendant Lawson, that 
258 the amount of said deficiency, and, consequently, the number 
of acres in said whole tract have not been accurately ascer- 
tained, and cannot be known until an actual survey is made of a 
certain 700-acre tract, and said tract is partitioned into two equal 
paris. 
16—405 
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- See Ex. “H. P. C.,” pp. 45 to 48, inclusive, and pp. 72-74, ans’rs 
to 21st and 22d questions. 

And at this point, in accordance with the aforesaid 7th require- 
ment of the defendant Lawson, I call attention to the offer made 
by said defendant to the compainant as to a survey of said 700-acre 
tract, which offer and the action taken thereon are recorded on page 
48 of said Exhibit “H. P. C.” 

In answer to the 3d enquiry of said decree of reference, viz: 

(a.) “ What was the value at the same time of the bottom lands 
in the bottom adjoining the town, per acre ; 

(6.) “What was the value per acre of the bottom lands in the 
lower bottom at the same time; 

(c.) “ What was the value per acre of the cleared hill lands at the 
same time; and 

(d.) “ What was the valie per acre of the wooded mountain lands 
at the same time.” 

And to the 3d, 4th, and 5th requirements aforesaid of the defend- 
ant Lawson, which add an enquiry as to the number of acres in the 
parcels designated above by the letters (a), (6), and (c) on the mar- 

gin, and to the 6th requirement aforesaid of the said defend- 
239 ant, which is the same as the above enquiry, designated by 
the letter (d) on the margin. 

I would report as follows, viz: 

The witnesses who have testified in this cause as to the value of 
said parcels of land in December 2d, 1857, and the number of acres 
there, estimate their values and the number of acres as follows, viz: 

George R. C. Floyd, a witness in his own behalf, states that there 
were between 21 and 25 acres in the bottom adjoining the town, and 
that this land was worth about $100 per acre. 

See ex. “G. R. C. F.,” pp. 13, 14. 

That there were about 11 to 14 acres of what was known as the 
second bottom, and this land was worth about $50 per acre. 

See same ex., p. 14. 

- That the parcel first mentioned (21 to 25 acres) is more closely 
about 19 acres. 

See same ex., p. 15. 

That the mountain lands were cheap at $8 or $10 per acre. 

See same ex., p. 16. 

H. S. White, a witness on behalf of the complainant Floyd, states 
that the mountain lands were worth more than $10 per acre. 

See ex. “G. R. C. F.,” pp. 19, 20. 

Anthony Lawson, a witness in his own behalf, states that there 

were from 20 to 25 acres of bottom land, 80 to 100 acres of 
260 ~=— cleared hill land adjoining the bottom land, a field below 
town, including about 25 acres of bottom and hill; below 
that the tract sold to Isaac Morgan by Floyd, containing about 50 
acres, about 3 of which was bottom land, and that he had no ide 
of the quantity of the wooded land. } 
That there were on the bottom land a double barn and double 
corn-cribs, worth about $300, the building that his father lived in 
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and the buildings appurtenant thereto, which were worth about 


That the bottom lands not laid off into lots were worth about $100 

r acre. 

That the bottom land below town was worth $30 per acre, and 
there were 15 acres of this land. 

That the bottom part of the land sold by Floyd to Morgan was 
worth about $20 per acre, and that he could not estimate the value 
of the hill or back lands. 

See ex. “A. L.,” pp. 6, 7, 8. 

And that if the back line of the tract had been so run as to in- 
clude an additional quantity of 408 acres the land soadded might 
have been worth fifty cents (50c.) an acre and not more than that. 

See ex. “J. V. B.,” p. 21. ; 

John Dejarnette, a witness on behalf of the defendant Lawson, 
states that the buildings on the bottom land were worth $400. 

See ex. “A. L.,” p. 12. 
261 John V. Buskirk, a witness on behalf of the defendant Law- 
son, states that if he owned the mountain land he would take 
$1 per acre and think it a big price; that $10 or $15 an acre would 
be a big price for all the hill land that was cleared in 1871 and for 
that cleared since 1871. 

And that he would make no difference between the price of the 
land back of the back line (and the land running up to the back 
line). 

See ex. “J. V. B.,” pp. 6, 7. 

John Chafin, a witness on behalf of the defendant Lawson, states 
that the land along and on both sides of the back line and close to 
it was not worth more than $1 per acre in 1871,and that if the back 
line had been run so as to add 408 acres to the tract that would have 
added $408 to the value of the tract. 

See ex. “J. V. B.,” pp. 13, 14. 

James A. Nighbert, a witness on behalf of the defendant Lawson, 
states that if the back line were changed so as to add 408 acres to 
the tract he would not consider that it would add anything to the 
value of the tract ; that he would not pay the taxes on it for it, but 
that for purposes of sale it might add fifty cents (50c.) an acre for 

the 408 acres and not over that. 
262 From aconsideration of all of said evidence I report as fol- 
lows, viz: | 

The bottom landsin the bottom adjoining the town were worth, 
at the date of said contract, $100 per acre; but it is not clear from 
the testimony of said witnesses whether the value of the buildings 
on said land should be added to the value or said buildings were in- 
cluded to make up the value of $100 per acre. 

The number of acres in this parcel 1s put variously at 19, 20, 21, 
and 25 (see dep’s of G. R.C. Floyd and Anthony Lawson), and your 
com missioner thinks that this matter is not properly a subject for 
estimate or to be decided by the weight of testimony, as it can be 
accurately determined by a survey. 
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The bottom lands in the lower bottom were worth at said date $30 
per acre. 

The number of acres in this parcel is put at 11, 14, and 15 acres 
(see dep’s of G. R. C. Floyd and Anthony Lawson), and I repeat here 
the remarks made as to ascertaining the number of acres in the 
parcel above. 

As two the cleared hill lands, the only evidence that I can find as 
to their value — in the statement of the witness John V. Buskirk 
that he thinks “ten or fifteen dollars would be a big price for it.” 
(See ex. “ J. V. B.,” p. 6, ans. to question 14.) 

This evidence is so vague and uncertain that I cannot state what 

the value of said land was. The witness does not say that 
263 $10 or $15 per acre was the value of the land, which would 

have been sufficiently uncertain, but that $10 or $15 per acre 
would have been a big price for it, thus leaving the true value un- 
certain. 

The only estimate given in the testimony of the number of acres 
in said parcel is that it contained from 80 to 100 acres. 

(See dep. of Anthony Lawson.) 

I repeat here the remarks made above as to ascertaining the num- 
ber of acres in this parcel. 

As to the value of the wooded mountain lands at the same time, 
I think that the weight of the evidence shows that said lands were 
worth fifty cents (50c.) per acre. 

It is impossible to state the number of acres of land of this class, 
because no witness has testified on this subject and there is no evi- 
dence in this cause as to this matter, and for the reason stated at 
page 11, anie. 

In answer to the 4th enquiry of said decree of reference, viz., 
“ What is the amount of abatement in money to he allowed of pur- 
chase price by reason of said deficiency?” I would report that it is 
impossible for me to answer this enquiry, for the reasons stated here- 

inbefore. 
264 In answer to the 5th clause of said decree of reference, viz., 

“To report any other matters deemed pertinent by said mas- 
ter or required by either or any party as to the subject of enquiry,” 
I would state that I have reported hereinbefore the matters specially 
required by the defendant Anthony Lawson, and that I have not 
been required by the complainant or any other person to report 
specially any matters. 

I would suggest that it seems evident that additional surveying 
will be required in this case in order to ascertain with aay degree of 
accuracy the true amount of deficiency in the land in question, and 
that if it is desired that the values of the several parcels of “ bottom 
land adjoining the town,” “bottom land in the lower bottom,” 
“cleared hill land,” and “wooded mountain land” should be known 
with accuracy these parcels ought to be run out separately; also, 
= evidence should be taken as to the value of the “ cleared hill 
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This report is completed and very respectfully submitted this 4th 


day of May, 1882. 
PETER FONTAINE, 
Com’r of U. S. C. for D. of W. Va. 
Costs of report, $135. 


The complainant, by counsel, entered exceptions on said report in 
the following words and figures: 
265 The complainant, by his counsel, excepts to all and every 
part of the report of Commissioner Fontaine, except so much 

thereof as ascertains the value of the town lots, with the improve- 
ments thereon, at the sum of $4,500, as to which he makes no ex- 
ception, because the same is within the matter referred to said com- 
missioner. He excepts to all the residue of said report and sug- 
gestions made by the commissioner for the following causes: - 

Ist. Because it is not necessary to ascertain the value of the upper 
& lower bottoms of the supposed 1,000 acres, as the principles of 
equity require the price paid or fixed upon as the true value of the 
land, and that the average value is to be apportioned over the whole 
of the tract, when sold as a whole, without any difference in the value 
of parcels. 

2d. Because the suggestion of a survey to be made to ascertain the 
deficiency is not necessary, as that deficiency is ascertained by the 
decree at 40S acres, and is res adjudicata in this case. 

3d. Because, having ascertained the value of the lots at $4,500, it 
leaves the value of the supposed 1,000-acre tract at $3.50 per acre, 
which, with 408 acres as the ascertained deficiency, makes the 
amount for which decree should be made $2,244.00, with interest 
from January 8, 1858S. 

May 8, 1852. 

SAM’L A. MILLER anp 
WATTS & KENNEDY, 
Counsel for Complainant. 


266 And at another day, to wit, at a district — of the United 
States for the district of West Virginia, holden at Charles- 
ton.as aforesaid on the 20th day of May, 1882. 

The defendant, Anthony Lawson, by James H. Ferguson, his 
counsel and attorney, this day filed his petition praying, among 
other things, for a rehearing of an interlocutory decree made in this 
cause at the last term of this court and for leave to file a bill in the 
nature of a bill of review for that purpose ; also for a survey to be 
made under the order of this court of the 700 acres tract of land men- 
tioned in the petition to ascertain the true deficiency in the quan- 
titv of land sold by defendant Lawson to complainant, in accordance 
with the contracts A & B filed with the bill, and for a partition 
thereof between the plaintuff and one Astinax McDonald, the owner 
of an undivided interest thereof, and that said plaintiff be compelled 
to amend his bill for the purpose by making said Astinax McDonald 
a party defendant therein. The plaintiff thereupon, by Miller & 
Watts, his counsel and attorneys, moved the court to strike out said 


’ — Ae sl 
© o- eevee sm vere oe 
' 


136 ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


petition, and the court, without deciding or passing upon any other 
of the matters arising upon said petition and motion, adjudges, 
267 orders, and decrees that the plaintiff do amend his bill by 
making the said Astinax McDonald a party defendant there- 
in, which is accordingly done, and the said McDonald, by James H. 
Ferguson, his counsel and attorney, waived process as to himself and 
filed his answer to the plaintiff’s bill, and therein agrees to the parti- 
tion ofsaid 700 acresofland between the plaintiffand himself,as prayed 
for in said petition, and his cause is set for hearing as to him ; and 
it is further adjudged, ordered, and decreed that John L. Cole, of 
Kanawha county, do, according to the praver of said petition and on 
said Lawson’s motion, go upon the lands in controversy, and espe- 
cially upon the said 700 acres,and survey and lay off the same and 
make partition thereof, dssigning to the said McDonald all the land 
embraced in his deed from Lawson to him, running the dividing 
line, if any is called for in the deed, according to the call and terms 
of said deed, and that he do such other surveying of the other lands 
in controversy in this suit as either party may require, and report 
his proceedings to the next term of this court ; and it appearing to the 
court that a considerable portion of the lands in controversy in this 
suit have been sold and purchased by the plaintiff, and that 
268 one of his notes of $1,400 therefor will become due on the 
15th day of July, 1885: It is, by consent of all the parties, 
further adjudged, ordered, and decreed that the defendant Lawson 
do refund and repay to the defendant, John W. Johnston, out of the 
moneys heretofore paid him by said Johnston under the contract of 
August 3rd, 1871, on or before the day the said note will become due 
and payable, the amount of principal and interest due thereon, but 
such payment is not in any way to affect the rights of the said Law- 
son under the said contract or under the original contract of Decem- 
ber 2d, 1857, or under the contract of August 3rd, 1871, on or before 
the day the said note will become due and payable the amount of princi- 
pal and interest due thereon, but such payment is not in any way to affect 
the rights of the said Lawson under the said contract or under the origi- 
nal contract of December 2nd, 1857, or under the contract of August 3rd, 
1871, for the satisfaction and payment of any sum of money which 
may be found due him from the plaintiff, George R. C. Floyd, for 
the lands in controversy in this suit by an enforcement of his lien 
thereon or by action or suit against said plaintiff or said Johnston per- 
sonally, and when such payment is made the same is to be stricken 
from the amount claimed by said Johnston against the plaintiff. 
And it is further adjudged, ordered, and decreed that all proceed- 
ings to collect the said note of the plaintiff of $1,400, payable on the 
said 15th day of August, 1882, be stayed until the further order of 
this court, and on motion of the defendant Lawson he has 
269 _ leave to file a cross-bill in this cause in the office of the clerk 
of this court within 60 days from this date, and when said bill 
is filed said clerk is directed to issue the proper process thereon, and 
this cause Is continued. 
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The answer of Astinax McDonald, referred to in the foregoing de- 
cree and filed, ts in the following words, to wit: 


The Separate Answer of Astinar McDonald to a Bill in Chancery Filed tn 
the District Court of the United States for the District of West Virginia 
by George R. C. Floyd against him and others. 


This defendant, for answer to said bill, says that he is the owner 
in fee of the undivided one-half of the 700 acres of land, the residue 
of which was sold by the defendant Lawson to the plaintiff Floyd, 
and he admits the right of the plaintiff to a portion thereof between 
the plaintiff and himself, and he prays that such partition be made. 

ASTINAX McDONALD, 
By Sounsel. 
J. H. FURGUSON, Sol. 


The petition of A. Lawson, referred to in the foregoing decree, is 
in the words and figures following, to wit: 


270 In the District Court of the United States for the District 
of West Virginia. In Chancery. 


GeorGE R. C. Fioyp vs. ANTHONY Lawson ée al. 


To the Honcrable John J. Jackson, judge of said court: 


Your petitioner, Anthony Lawson, respectfully represents that 
this cause was heard at the last term of your honor’s court, sitting 
at Charleston, and an interlocutory decree was entered therein, 
which decree is here referred to and prayed to be taken, read, and 
considered as part of this petition. 

By reference to said decree it will be seen that it states by way of 
recital that there is a deficiency of 408 acres in the tract of land 
agreed to be conveyed by your petitioner to the plaintiff by the con- 
tract of December, 1857, copies of which are filed with the plain- 
uiff’s bill and the answer of your petitioner in this cause, and said 
copy so filed with your petitioner’s said answer is here referred to 

and prayed to be taken, read, and considered as a part of this 
271 petition. Said decree was based upon an er parte survey 

made by the plaintiff and filed with his bill in this cause, 
and its correctness was not admitted by your petitioner in his 
answer, and procf of its correctness was required by your petitioner 
in his said answer, but no such proof was furnished or attempted to 
be furnished by the plaintiff. A copy of said survey is filed with 
the plaintiff’s bill, aa the same is here referred to and prayed to 
be taken and read as part of this petition, and that part of vour pe- 
titioner'’s answer to said bill calling for proof of the correctness of 
said survey is also here referred to and prayed to be taken, read, and 
considered as a part of this petition. The said plaintiff, both in his 
bill and in conversations in regard to it, claimed and asserted the 
correctness of this survey, and, inasmuch as he made no proof on 
the subject, your petitioner was driven to the alternative of allowing 
the cause to be heard upon this survey without other proof than the 
declarations of the plaintiff and the allegations of his bill upon the 
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subject or take the risk of a resurvey at his own costs if it turned out 
that the same was correct, and therefore, relying upon the truth 
of the allegations and representations of the plaintiff made as afore- 

said, and believing at the time and under the circumstances 
272 ~=that the same was true, he did not require said resurvey to be 

made, and the said hearing was had with this understanding 
and belief on his part, and your petitioner never knew or suspected 
anything to the contrary until the fact was disclosed on the taking 
of the account directed by your honor’s decree in this cause a short 
time before the present term of your honor’s court. 

By reference to said contract of Dec’r, 1857, it will be seen that 
the land which your petitioner was to convey under the terms thereof 
is described as follows: “The property of said Lawson, at Logan 
Court-House, consisting of five half-acre lots, viz., No-. 8, 9, 10, 11, 
& 12 in the original plan of the town of Lawsonville, now Aracoma, 
and about one thousand acres of land lying on the east side of Guyan- 
dotte and north of Aracoma, being all the land owned by the said 
Lawson below or north of Kiesee’s branch, lying back of lots No-. 
6 & 7, and below the public square, down as far as the McDonald 
land.” : 

And as to the warranty the contract says: “The said Lawson is to 
make to the said Floyd a deed, with general warranty and relinquish- 
ment of dower, to the above-described property, except one recent 
grant and part of another tract lying back from the river, which 
he is only to convey with special warranty.” 

273 That the part of survey mentioned in said contract was a 

survey of 700 acres, more or less, made on the Sth day of 
March, 1855 (see deposition of William A. Dingess, surveyor, taken 
by P. Fontaine, commissioner, pages 46 to 48, which 1s here referred 
to & prayed to be taken € read as part of this petition), in the name 
of your petitioner, by his brother, James Lawson, and of which your 
petitioner owned an undivided moiety at the date of said contract, 
his brother, the said James Lawson, owning the other undivided 
moiety thereof; that after said contract was so made as aforesaid, 
his said brother sold his said undivided moiety of said tract of land 
to one Astinax McDonald, and directed your petitioner to convey the 
same to him, which he did by deed, bearing date the — day of . 
18—, after the execution of the said contract of December, 1857, but 
the-exact date cannot be here given in the absence of the deed. The 
McDonald line called for in said contract is the dividing line running 
back from the Guyandotte river, between the lands of vour petitioner 
mentioned in said contract and some old men named McDonald, who 
owned said adjoining land for 2 years previous to Dec’r, 1857, and 

Fas no reference to or connexion with said survey of 700 acres, 
274 which lies away off on the mountain on further side or end 

of the lands mentioned in said contract from the river, and 
no person of the name of McDonald had any interest in or connex- 
ion with said 700 acres at the date of said. contract; that the said 
survey, made by said Dingess for the plaintiff Flovd, a copy of 
which is filed with the plaintiff’s bill as Exhibit “C,”’ was made 
without any notice to and in the absence of this defendant, as ap- 
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pears by the deposition of said Dingess already referred- to, and by 
that of — reper taken before Se ae commissioner, 
on pages 73, 74, which said pages of his deposition he prays ma 
be taken, read, and considered as part of this petition ; that. as = 
pears by the said deposition of the said William A. Di , the 
said survey made by him for the plaintiff did not and does not 
include the one-half of the said 700 acres to which this petitioner 
was entitled at the date of the contract of December, 1857, and that 
no partition thereof can be legally and properly made without an 
actual survey of the whole of the exterior lines of said survey, and 
no partition thereof can be properly and legally made between 
275 ~=sthe said plaintiff and Astinax McDonald, who now holds 
your petitioner’s deed for the one undivided moiety thereof, 
until the said McDonald is made a party to this suit. As before 
stated, your petitioner had no knowledge or information that said 
survey of 700 — had not been run by said Dingess, or that the one- 
half thereof had not been run off to the plaintiff by said Di at 
the time said decree was made, and as soon as he ascertained these 
facts he offered to the plaintiff Floyd and his counsel, in the pres- 
ence of said commissioner, in order to expedite the final hearing of 
this suit, to let Mr. Dingess, his own chosen surveyor, go at once 
and run off the said survey of 700 acres and make a partition 
thereof between the said Astinax McDonald and the plaintiff, and 
he also procured the attendance of the said McDonald before the 
said commission-, who then and there agreed that such survey and 
partition might be made as proposed by your petitioner, and that 
he would abide by it, which proposition and offer the plaintiff and 
his counsel refused to acceed to. 
Your petitioner therefore prays that he may be permitted to file in 
this cause a bill in the nature of a bill of review to have the 
276 said interlocutory decree reviewed and set aside and the cause 
be heard ; that the plaintiff be compelled to amend his bill 
and make the said Astinax McDonald a party defendant therein, 
and that a survey and partition of the said 700-acres survey be 
made between the said McDonald and the plaintiff, assigning to each 
an equal moiety thereof, according to quantity, quality, and value. 
He also prays that he may be allowed to file a cross-bill in this cause 
in order to reform and correct the said contract of December, 1857, 
as well as the subsequent contract between your petitioner, the plain- 
tiff, and the defendant, John W. Johnston, so as to make the same 
conform to the contract and agreement on each occasion as it Was 
made, agreed upon, and understood between all the parties thereto 
before and at the time said contracts and each of them were written 
by the said Johnston and executed by the parties, as stated in the 
answer of your petitioner to the plaintiff’s bill and in his depositions 
taken in this cause before the hearing thereof at the last term of this 
court; all of which are here referred to and prayed to be taken, 
read, and considered as parts of this petition. Your petitioner also 
prays that a rehearing of said interlocutory decree be granted him, 
for the reason stated in this petition and in the papers herein 
277 ‘referred to, and for such other, farther, and general relief as 
17—405 
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he may be entitled to in equity; and as in duty bound he will 


ever pray, ce. 
ANTHONY LAWSON, 
Defendant & Petitioner. 
JAMES H. FERGUSON, Sol. 


District OF WEsT VIRGINIA, | on 
Kanawha County, j ae: 


James H. Ferguson, being first duly sworn, deposes and says that 
he is the attorney and counsel of the above-named defendant and 
petitioner, Anthony Lawson, in this cause, and that said Lawson is 
not a resident or citizen of the State of West Virginia, but is a resi- 
dent and citizen of the State of Virginia, & has not attended the 
present session of this court ; that he was present at the whole of 
the proceedings in this cause before the commissioner, Fontaine, 
named in the foregoing petition, and has a personal knowledge that 
all the facts stated in the foregoing petition as to what took place 
before said commissioner are true. Affiant further says that he saw 
and inspected the record of the survey of 700 acres mentioned in 
said petition in the surveyor’s book of Logan county, spoken of by 
William A. Dingess in his deposition before said commissioner, and 
that it was — his request and suggestion that said Dingess made the 

examination and teste from his field-notes of the survey, made 
278 _ by him for Floyd, the plaintiff, which-disclosed the fact that 

less than half of said survey, according to the plat thereof 
recorded in said book, had been run off by him to the plaintiff, and 
it was questions put by him to said Dingess shortly before he was 
sworn and examined as a witness, as aforesaid, that disclosed the 
fact that said Dingess had not run the lines of said 700-acres sur- 
vey except to a limited extent, and that, according to the plat of 
said survey, the one-half thereof had not been run off to the 
plaintiff. 

Affiant further says that he saw and examined the deed-book of 
Logan county, wherein the deed of said Lawson to Astinax McDon- 
ald is recorded, and the record of said deed therein, and that his 
recollection is that he directed a copy of said deed to be made and 
filed with the depositions taken by said Commissioner, but upon 
examination he finds no such copy. His recollection, however, is 
that said deed bears date long after the date of the contract between 
Floyd & Lawson of December, 1857. Affiant further says that he 
resided in Logan county for several years, commencing with the 
year 1845, and was and is well acquainted with the McDonald lands 
mentioned in said contract, and that he was one of the counsel in a 
suit for the partition of said lands between the several owners 

thereof, which suit was determined prior to 1853, and that the 
279 statements of said petition in relation to the said McDonald 

lands and the line thereof between said lands and those of 
said Lawson are true. 

And affiant further says that he has had charge of all the litiga- 
tion between the said Floyd and Lawson fer said Lawson, with the 
exception of a short interval from the commencement of the first 
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suit brought by Lawson against Floyd in Logan county, shortly 
after the close of the late war until this time, and he knows person- 
ally about all the facts and circumstances attending said litigation, 
sofaras Floyd & Lawson — concerned, and he knows particularly that 
all the material facts and allegations of the foregoing petition are 


true. 
JAMES H. FERGUSON. 


ay Laken, sworn to, and subscribed, in open court, this 18th day of 
ay, 1882. 
Teste : JASPER Y. MOORE, Clerk. | 


And at arother day, to wit, on the 14th of July, 1882, came An- 
thony Lawson, by Mess. Ferguson and Camden, his counsel, and 
filed in the clerk’s office of the district court of the United States 

for the district of West Virginia, at Charleston, his cross-bill 
280 against George R. C. Floyd, which cross-bill is in the words 
and figures following, to wit: 


The cross-bill of Anthony Lawson, a resident and citizen of the State 
of Virginia, filed in the district court of the United States for the 
district of West Virginia, in a suit in chancery therein pending, 
wherein George R. C. Floyd, a resident and citizen of the State of 
West Virginia, is plaintiff and the said Anthony Lawson, John 
W. Johnston, and others are defendants. 


To the Hon. J. J. Jackson, judge of said court: 
Your orator, Anthony Lawson, respectfully represents that on the 
2d day of December, 1857, he entered into a written contract with 
George R. C. Floyd, the plaintiff in the original bill filed in this 
case, a copy of which agreement is filed with said plaintiff’s bill, 
and the same is here referred to as a part of this bill. Your orator 
also refers to his answer to the said bill of said plaintiff Floyd and 
the exhibits therewith filed, and prays that the said answer and 
each of the said exhibits be taken and -read as parts of this bill; 
that at the date of said contract the tract of land mentioned therein 
as the Waterford place was the property of John B. Floyd, the 
brother of the plaintiff, George R. C. Floyd, and the legal 

281 ___ title thereto was in him, and the contract, so far as the said 
Waterford place was concerned, was made with the said 
George R. C. Fioyd as the agent of his said brother, although that 
> fact is not stated in said contract; but, as stated in the said answer 
all of your orator, the terms of the said contract between him and the 
said George R. C. Floyd were agreed upon several months previous 

to the execution thereof, and in the meantime your orator went to 
Washington city to see the said John B. Floyd, who was then Secre- 

tary of War, in relation the right of the said George R. C. Floyd to 

make the same, and, as stated in said answer of your orator, the 

said John B. expressed himself as satisfied with the terms of said 

contract, declared his willingness to take the lands of your orator at 

Logan Court-House at $10,000 in part payment of said Waterford 

g place at the price of $16,000, inasmuch as he had been and was will- 
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ing to sell said place to your orator for $10,000 in cash, and he then 
and there told and authorized your orator to go on and close the 
contract with the said George R. C. Floyd and that he, the said 
John B. Floyd, would convey the Waterford place to your orator, 
which he afterwards did; that the Smith place mentioned in said 

contract had previously been purchased by the said George 
282 R.C. Floyd at a judicial sale, and that he had not complied 

with the terms of said sale by paying the purchase-money, or 
any part thereof, which he had agreed to pay, and that all the right, 
title, and interest the said Floyd had in said lands was the right to 
acquire the title and ownership thereof by paying the purchase- 
money therefor, which he was wholly unable to do, and but for the 
said contract, by the terms of which your orator assumed the pay- 
ment thereof, as stated in his said answer, the same would again 
have been sold for the said purchase-money due thereon from the 
said Floyd. 

And your orator avers, charges, and says that in the said contract 
and the carrying out of the same the said George R. C. Floyd, in 
fact and in truth, had no valuable interest in either tract of land 
and parted with nothing of value to him, but had only the naked 
right to pay for and take the Smith land, which he was utterly un- 
able to do; and that he was no party to the deed for the Waterford 
place, which he did not own and had no interest in, nor to the deed 
to the Smith place, and if there had been a deficiency in the quan- 
tity of land contained in either of said places he would not have 
been in any way responsible for such deficiency ; that by reference 

to said contract it will be seen that its language as to the 
283 quantity of land in the Waterford place is “supposed to con- 

tain eight hundred and two acres,” and as to the Smith place 
“supposed to contain four hundred and sixty-seven acres,” and as 
to the lands of your orator outside of lots 8, 9, 10, 11, 12, “about 
one thousand acres of land lying on the east side of Guyandotte and 
north of Aracoma, being all the land owned by said Lawson below 
or north of Kezer’s branch, lying back of lots No. 6 and No. 7, and 
below the public square down as far as the McDonald land.” The 
peculiarity of this description is accounted for as follows: The said 
contract was drawn by the defendant, John W. Johnston, the brother- 
in-law of the plaintiff, George R. C. Floyd, and when he came to 
that part of the contract he enquired what quantity he should in- 
sert in the contract; and your orator told him that he did not 
know the quantity of the land; that it was made up of several 
surveys and parts of surveys, and he would not be bound for any 
particular quantity of acres; that the supposition had been that 
there was about 1,000 acres in all, but how that was he did not know, 
and that he would only sell and bind himself to convey all the land 
he owned at Logan Court-House outside of the lots named, and that 
he would only bind himself to convey a part of the lands with special 

warranty; all of which was in the presence and hearing of 
284 the said George R. C. Flovd and was assented to by him ; and 

thereupon the said Johnston wrote the contract in the lan- 
guage therein stated, and which he said would not bind your orator 
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to convey any other or greater quantity of land than was owned by 
him at Logan Court-House, within the territory mentioned in the 
contract, and the said Johnston, being a lawyer and supposed to 
understand the legal effect of the language used by him, and your 
orator, believing the effect of the language so used to be just what 
the said Johnston stated it was, and believing and understanding 
that he was not bound by said contract to convey any specific num- 
ber of acres under said contract, but only so much land as he owned 
at the place and within the territory naraed, whether it was more or 
Jess than one thousand acres, he signed the said contract, but he 
would not have done so had he known or been told that said con- 
tract could possibly be construed to require him to convey or ac- 
count for any specific number of acres, either more or less, than one 
thousand ; and the fact and truth is that both the said Johnston and 
the said George R. C. Floyd understood the said contract as drawn 

precisely as it was understood by your orator. Your orator 
285 further avers & says that he had no knowlege as to quan- 

tity of land in either tract sold to him by the said contract of 
1857, & to this day he does not know the quantity of land in either 
of them, having made no survey thereof, for the reason that no sur- 
vey of any of the lands mentioned in said contract was contemplated 
by the contract, & therefore none was ever made, until the said 
Floyd for another purpose made the survey mentioned in his bill; 
that prior to the time of the making of said contract the said John 
B. Floyd had offered the said Waterford place to your orator for 
$10,000 in cash, and your orator had declined at the time to take it 
until he could make some disposition of his lands and lots at Logan 
Court-House, and the said George R. C. Floyd having heard of this 
made the proposition to your orator which resulted in the said con- 
tract of December 2nd, 1857. Your orator did not, at the date of 
said contract or before its date, value his said Logan property at $10,- 
000, and he would have sold it for cash for greatly less than that sum ; 
but inasmuch as the said Floyd proposed to sell the said Waterford 
place for $16,000, being $6,000 more than the owner thereof asked for it 
in cash, and tosell theSmith property at $10,000, making in all $26,000, 
and to take in part payment therefor your orator’s said Logan prop- 

erty at $10,000, and in view and in consideration of the further 
286 proposition of the said Floyd, that as the payments which 

your orator should have to make for said Floyd, under and 
by virtue of said contract, to wit, $9,850 to A.S. Gray, $8,410 and 
perhaps more to Ballard P. Smith, and the Logan property at 
$10,000, amounted to more than $26,000, the purchase price of said 
two tracts of land so sold him by Floyd, he, the said Floyd, would 
pay to your orator the difference, whatever it might be, between 
$6,000 and the sum your orator would have to pay the said B. P. 
Smith for the Smith lands, and that for the said difference so paid 
by your orator he should retain the vendor’s lien on said Logan 
property. Your orator accepted his said proposition, and said con- 
tract was made and entered into accordingly, as will appear by ref- 
ence thereto. The only parts and portions of your orator’s Logan 
property at the time of said contract of any special value were the 
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five lots and the bottom lands adjoining and below the town, that 
portion of the hill lands cleared and joining the bottom lands, and 
the coal bank opened thereon near the base of the hill. Back of 
these cleared lands the hill lands were steep, rocky, rugged, and 
barren, unfit for cultivation or any purpose of husbandry, and of 

very little value for any purpose whatever. They were made 
287 up of different surveys, one of which, of 700 acres, more or 

less, vour orator owned in connexion with his brother James, 
each being entitled to a moiety thereof, and your orator had no sort 
of knowledge as to the number of acres contained in the boundary 
he sold to Floyd, and he, at the time of the sale, and has ever since, 
regarded the quantity of acres in the boundary as of no consequence 
whatever, for the reasons and in view of the facts aforesaid, and if 
he had known at the date of said contract that said Logan property 
did not contain more than 500 acres in all, he would not have en- 
tered into said contract with said Floyd at the price agreed to be 
paid for said two farms, unless the said Floyd would have taken the 
said Logan property at the said sum of $10,000; and in support of the 
statements hereinbefore made that the said George R. C. Floyd did 
not own the said Waterford place and really did not part with or 
pay anything of value, so far as he was concerned, for the said Lo- 
gan property— 

Your orator further says that neither the said George R. C. Floyd 
or his brother, the said John B. Floyd, having paid any part cf the 
money agreed to be paid to him by the said contract for the said 
Logan property, although the same had long been due and payable, 
as stated in your orator’s said answer to the bill of the said George 

R. C. Floyd herein— 
288 Your orator, in the year 1862, applied to the said Jno. B. 

Flovd for the payment of said purchase-money, and said 
Floyd replied that the contract being in the name of his brother 
George, and in view of the uncertainty of life by reason of the war 
then going on, he did not like to make any payment without some 
paper to show that said Logan land belonged to him, and he re- 
quested your orator to communicate with his brother George, who 
then resided in the mountains near the North Carolina line, and get 
such paper for him, and your orator, in compliance with his said 
request, sent his son, R. M. Lawson, to the residence of said George 
R. C. Floyd, who procured from him the written agreement desired by 
the said John B. Floyd, bearing date the 8th day of July, 1862, and 
the same is herewith filed as part of this cross-bill, marked “G. R. C. 
F.” Your orator forwarded this paper to Gen’l John B. Floyd, and 
some time afterwards (the exact date he cannot give) he received a 
letter from said John B. Floyd endorsing said last-named paper, 
and stating, in substance, that it was not convenient for him to pay 
the sum due on said Logan.property, and that your orator might 
take possession of said lands and hold them for the purchase-money 
due him, with interest, and in case he failed to pay said purchase- 

money and interest your orator should have the property and 
289 hold it for the sum so due him. Your orator accepted this 
proposition, and made arrangements to take and hold said 
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property in accordance therewith, but before the war closed the said 
John B. Floyd died, and your orator lost his said letter containing 
the said proposition. In this condition of things, a short time after 
the close of the late war he applied to James H. Ferguson for his 
counsel and advice in the matter, stating to him all the facts and 
exhibiting to him the said paper marked “G. R. C. F.,” and was 
advised by his said counsel that inasmuch as General John B. Floyd 
was dead and his said letter lost, and as he (your orator) was not 
competent to testify in the case, the best thing to do was to bring 
suit upon the original contract, and in case George R. C. Flovd could 
pay for the land let him do so and take it, or, if he could not, for 
your orator to buy it at the amount of debt, interest, and costs, and 
make his title to it good in that way; and, in pursuance of this ad- 
vice, he did institute a suit in chancery in the Logan circuit court 
on said contract, and the same was compromised, as is shown by the 
contract, dated the 3d day of August, 1871, a copy of which is filed 
with the said answer of your orator to the bill of the said George 
R. C. Floyd herein, marked “ Exhibit No. 2.” This contract, your 

orator is advised and believes, and so charges, put an end to 
290 and vacated the said former contract, and that all of the 

rights of the parties in this suit must be determined by the 
said last-named contract; but whether this be so or not, the atten- 
tion of the court is called to that part thereof which reads as follows : 

“ And it is further agreed that the said Lawson and thesaid Floyd 
shall each, and they do hereby, bind themselves that the property 
and control of the tract of land herein mentioned sold by the said 
Lawson to the said Floyd, estimated to contain 1,000 acres, shall be 
in the said Johnston as an indemnity to him, which is described as 
follows, viz: All the land owned by the said Lawson lying below 
the Kezer branch, above Aracoma, lying back of the lots Nos. 5, 6, 
and 7, in the original plan of the town of Lawsonville, now Ara- 
coma, including the following town lots, as laid down in the said 
plan of the town of Lawsonville, viz., 8, 9, 10,11, and 12; thence 
down the river to box-alders, at the lower end of said Lawson’s 
land; thence with the division line between said Lawson’s land and 
McDonald’s land ; thence up the point of the ridge below the sugar 
camp hollow to the back line of said Lawson’s aes thence with 
the back line of said Kezer’s branch, and thence cown the same to 
the beginning; but the said Lawson is to retain the legal title to the 

said land and lots as a security for the payment of said pur- 
291  chase-money, except the land and lots sold to Isaac Morgan 
and John Urias Buskirk.” 

This contract was also written by the said John W. Johnston, and 
while writing the same he asked what number of acres there were 
in the tract, and the said George R. C. Floyd answered, “about a 
thousand,” but your orator replied that he would not guarantee any 
particular number of acres, that the tract was made up of several 
tracts and parts of tracts, and that he did not know how much land 
was in it; to which said Johnston replied he would state the land 
as estimated to contain 1,000 acres, and then describe it as all 
the lund owned by your orator, and gave the boundary as stated 
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above, and that such statement and description would not render 
him (your orator) responsible for any particular number of acres of 
land, but would only require him to convey all he owned at that 
place regardless of quantity, and it was with this assurance and this 
understanding & no other that your orator agreed to and signed 
said contract, and he would not have entered into or signed the same 
with any other understanding of its tenor as to the quantity of said 
lands. These facts are proved in this cause by the depositions of 
the said John W. Johnston and your orator filed herein, and he here 
refers to said depositions, so far as they relate to this matter, and asks 
that they be read as part of this bill; that the cause was heard at the 
fall term of your honor’s ¢ourt, 1881, at Charleston, and a decree was 

rendered herein, among other things, as follows: “And the court 
292 being of opinion that the plaintiff is entitled to an abatement 

in the purchase-money set out in the contract of December 
2, 1857, filed in this cause, by reason of the deficiency of 408 acres 
in the tract of 1,000 acres,” &c. Your orator was very much sur- 
prised at this decision, as he had always been advised by his attor- 
ney and counsel in the case that said contract and sale of Logan 
lands was one of hazard and not a sale by the acre, and he is still so 
advised by his said counsel and believes the same to be true. Your 
orator has learned since tke said decree was rendered that the said 
Floyd did not, in making the survey filed by him with his bill in 
this cause, survey the whole of said tract of 700 acres so owned as 
aforesaid in connexion with kis brother, and that the part thereof 
which said Floyd caused to be surveyed and laid off to himnself was 
greatly less than than the one-half thereof in quantity, quality, or 
value, and that said Floyd studiously concealed this fact from your 
orator up to the time of said hearing, and your orator never found 
it out until at the taking of the depositions in this cause before Com- 
missioner Fontaine, a short time before the last spring term of your 
honor’s court ; and your orator avers and charges that the conduct 
of said Floyd in making his said survey as aforesaid and then con- 
cealing the same from your orator until after said hearing, as he did, 

was a gross fraud on your orator in the conduct of this case; 
293 and your orator further says that the said John B. Floyd died 

in the year 1863 or 1864, leaving a last will and testament, 
which was duly admitted to record in Washington county, Virginia, 
and in and by which he conveyed the whole of his estate, real and 
personal, to his wife, who was then in life, and that his said wife has 
since died, but whether testate or intestate he does not know, nor 
does he know who her heirs-at-law or devisees, as the case may be, 
are. To the end, therefore, that justice may be done in the premises, 
your orator prays that the said contract of December 2d, 1857, if, in 
the opinion of the court, the same is still in force and not abrogated 
by the contract of August 5, 1871, may be reformed and _ corrected 
so as to conform to the real understanding and intent of the parties 
thereto, as hereinbefore stated—that is to say, so that the sale of the 
said Logan property of your orator shall be therein stated to be a 
sale by the tract, regardless of quantity, and not a sale by the acre, 
and that the said contract of August 3rd, 1871, be also reformed and 
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corrected in the same manner, so as to express the real agreement 

and intent of the parties to the same, as hereinbefore stated ; and he 

also prays that the said George R. C. Floyd and John W. Johnston 

be made parties defendant to this bill, and that said defendant John- 

ston (but not the said Floyd) do answer the same and each allega- 

tion thereof so far as they in any way relate to him; but 

294 your orator does not call for any answer or discovery from 

_ the defendant George R. C. Flovd as to any of the allegations 

of this bill, as he will and does rely upon other witnesses and other 
evidence to prove the same. 


Your orstor further prays that this bill may be taken and von- 
sidered as a bill in the nature of a bill of review for the purpose of 
correcting, reviewing, and reversing the said decree rendered. herein 
as aforesaid at the said fall term of your honor’s court, 1881, in case 
your honor should decline to reform and correct said contracts and 
each or either of them as hereinbefore prayed for; and to this your 
orator assigns the following errors in said decree, to wit: 


Ist. It was error to hold and decide that the plaintiff, George R. 
C. Floyd, was entitled to an abatement in the purchase-money of 
the land mentioned in the contract of December 2nd, 1857, by reason 
of the alleged deficiency in the quantity thereof; and 


2nd. It was error to decide that there was a deficiency in the 
quantity of said land of 408 acres. 


Both of these errors are apparent on the face of the record herein, 
and are further shown by the newly discovered evidence hereinbe- 
fore stated. 

Your orator therefore further prays that a rehearing of the case 

and of the said decree may be granted him, and that said decree 
295 may be vacated, set aside, and annulled. 

And finally your orator prays that his vendor's lien on the 
real estate mentioned and described in the said contract of August 
3d, 1871, may be enforced by a proper decree, and that the proceeds 
of said real estate sold under the decree heretofore made in this 
cause, or so much thereof as may be necessary to pay the balance 
of purchase-money and interest due him for said real estate, which 
amounts to several thousand dollars, be paid to him, and that he 
may have such other, further, and general relief herein as the nature 
A of his cause requires, and to which in equity he may be entitled, 

and for process of subpeena, &c. 


- ANTHONY LAWSON. 
FERGUSON & CAMDEN, 
Sol’s. 


And at another day, to wit, at a district court of the United States 
for the district of West Virginia, holden at Charleston, on 18th day 
of November, 1882. 2 

This day the plaintiff moved the court to strike out the cross-bill 
heretofore filed in this cause by the defendant, Anthony Lawson, 


18—405 
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to which the said Lawson objected, and the court takes time to con- 
sider of said motion, with leave to the parties to file briefs in vaca- 
tion by the 4th day of January next of the said court, to be holden 
at Charleston, to be acted upon by this court then. 
296 And Surveyor John L. Cole, who was appointed by a former 
decree in this cause to survey the tract of 700 acres of land 
mentioned in said decree, and to make partition thereof between 
the plaintiff, George R. C. Floyd, and the defendant, Astinax Mc- 
Donald, and to do such other surveying in relation to the lands in 
controversy in this suit as either party might require, having per- 
formed the duties required by said decree and filed his report and 
plat thereof, to which report there are no exceptions, and the said 
surveyor having, at the instance of the plaintiff, made a line of par- 
tition of the said tract of land according to the survey heretofore 
made by Surveyor Dingess, a plat of which is filed with the plain- 
tiff’s bill, and at the instance of the defendant Lawson made another 
line of partition, whereby he agrees to assign to the said plaintiff the 
one equal moiety of said 700-acres survey, but which is found by 
said survey to contain 666 acres, which moiety contains 333 acres, 
and to the said Astinax McDonald 333 acres, the other moiety 
thereof— 


It is, upon consideration and argument of counsel, adjudged, or- 
dered, and decreed that the said partition of said tract of land, made 
as last aforesaid, whereby the said plaintiff and the said McDonald 
are each assigned the one equal moiety thereof, be, and the same 

is, approved and confirmed ; and the said defendant Lawson, 
297 having heretofore filed his petition, among other things, to 

review, reverse, and set aside so much of the former decree 
rendered herein at a former term of this court as decrees and finds 
that the deficiency in the lands sold by the defendant, Anthony 
Lawson, to the plaintiff, George R. C. Floyd, by the contract of the 
— day of December, 1857, is 408 acres; and it appearing to the 
court by the said report and plat of said Surveyor Cole that said 
deficiency is only three hundred and sixty-eight acres, it is there- 
fore further adjudged, ordered, and decreed that said former decree 
be, and the same is hereby, reformed and modified so far as it ascer- 
tains said deficiency to be four hundred and eight acres, to be in- 
stead thereof three hundred and sixty-eight acres, the true amount 
of said deficiency, which said quantity of three hundred and sixty- 
eight acres is now adjudged, ordered, and decreed to be the true 
amount of said deficiency ; and it is further adjudged, ordered, and 
decreed that the report of Commissioner Fountaine, heretofore made 
in this cause, be recommitted to him with instructions to make a full 
«& complete report of the matters and things contained in the decree 

of reference to him, and to report upon such other matters and 
298 things pertaining to this suit as either party thereto may in 

writing require; and the court, without now deciding upon the 
question of costs in this suit, adjudgedes, orders, & decrees that the costs 
of said survey and partition be now paid as follows: For traveling 
to make said survey and returning, and the time occupied in doing 
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the surveying ordered by said Lawson, to be paid by said Lawson, 
and for the surveying done for said plaintiff the same to be paid by 
the plaintiff; but this order is not to affect the final decree for costs 
to be rendered in this cause; and it is further adjudged, ordered, 
and decreed that the said Anthony Lawson do make and execute a 
proper and apt deed of partition to said Astinax McDonald, convey- 
Ing to him the said 333 acres, tne moiety aforesaid of the said tract 
of land supposed to contain 700 acres, according to the metes and 
bounds thereof set out in the said report and plat of said Surveyor 
Cole, as follows: Beginning at a stake, near Fig. 36, on said Cole’s 
map, where the old line between McDonald and Lawson would in- 
tersect the front line of the said 700 acres, thence with lines of the 
700 acres N. 26 W. — poles to 3 dogwoods at Fig. 49}; N. 87} E. 
209 poles to a hickory & ash at 48; S. 60 E. 225 poles to 
299 2 dogwoods at Fig. 47; thence S. 82? W. 215 poles to two 
chestnut oaks on a knob. at 25; thence with the ridge on the 
lower side of Sugar Camp branch to the beginning; and upon his 
failure to do so within 90 days from the rising of this court, that 
Peter Fountaine, who is hereby appointed a special commissioner 
for that purpose, do, for and in the name and on the behalf of tne 
said Anthony Lawson, make, sign, seal, acknowledge for record, and 
deliver such deed, and for so doing he is allowed a fee of $5.00, to 
be paid by said Lawson; and it appearing to the court from the 
affidavit of the plaintiff, Geo. R. C. Floyd, that since the defendant, 
Astenax McDonald, has been in possession of the forty acres ascer- 
tained by the decree to be the property of said plaintiff Floyd, on 
an equal partition of the 700 acres as adjudged, and that, being in 
such possession, the said McDonald has cut, taken, & removed 
from said forty acres valuable timber & converted the same to his 
own use, it is further ordered that the commissioner, Fountaine, take 
& report, in addition to the matters now to be reported by him, 
the value of such timber as at the time of its taking and conversion 
as well as its value at the present time, as, being wrongfully 
taken. 
300 The report of Surveyor John L. Cole and the map filed 
therewith, referred to in the foregoing decree, is in the words, 
figures, and lines following, to wit: 


Report of Surveyor John L. Cole. 


In the District Court of the United States for the District of West 
Va. In Chancery. 


GeorGE R. C. Fitoyp 


v8. 
ANTHONY Lawson ef al. 
In obedience to a decree entered in said cause at Charleston, W. 


Va., on the 20th day of May, 1882, and in pursuance of notice agreed 
upon by C.C. Watts and James H. Ferguson, attorneys for the plain- 
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tiff and defendants, I left Charleston on Saturday, August 26th, 1882, 
and arrived upon the land in the bill mentioned on Tuesday, the 29th. 
I began to survey at the remaining one of 2 box-elders, corner to the 
land in the bill mentioned and corner to Astinax McDonald, about 3 
poles from low-mater mark, on the east side of Guyandotte river, 
and running thence up said river and keeping 3 poles therefrom (it 
being impractica-]- to follow water's edge), from figure 37 on the plat 
S. 27 W. 40 poles, S. 1° W. 30 poles, S. 293 W. 52 poles, S. 33} W. 
28 poles, S. 40 W. 18 poles, S. 49 W. 32 poles, S. 5S W. 30 poles, S. 
74 W.54 poles, S. 29 W. 26 poles, S. 47 E. 50 poles, S. 20 E. 46 poles, 
S. 10 W. 32 poles, S. 20 W.16 poles, S.31 W.30 poles, S. 12 E. 10 poles, 

S.59 E. 34 poles, S. 73 E. 19 poles, to figure 8; thence leaving 
301 =‘ the river with the line of the hotel lot N. 1S E., passing the back 

corner of the public square 27 poles to figure 9; thence S. 71 
E. parallel to the back line of the public square, 37 poles to figure 
10, N. 223 E. 14 poles to Fig. 11, S..71 E. 16 poles to 2 small a-lan- 
thus trees on Kezer’s br. at 12; thence up the branch N. 26 E. 53 
poles to Fig. 13, between a blazed walnut tree and the branch, N. 44 
E. 36 poles to 14, N. 50 E. 12 poles to Fig: 15 and a pawpaw bush 
marked as.a pointer a few feet north of the foot of a cascade with a 
slick-rock bed and at the head of a small pool; thence leaving Ke- 
zer’s branch and running up a steep hill N. 30 W. 63} poles (call being 
66 poles) to a white oak stump shown to me by Astinax McDonald 
and Hickman S. White at Fig. 16 on a vig bench on the point 
ridge leading down to Logan C. H., corner to Gore and Christian 
and beginning, corner to a survey of 700 acres made for Anthony 
Lawson, 5th March, 1885; thence with the line of Gore and Chris- 
tian and the line of said 700 acres reversed, N. 84 E. 66 poles for a 
poplar and 2 gums at Fig. 17, corner to Gore and Christian, also 
corner to Thomas Dunn English ; thence with two lines of English 
N. 41 E. 353 poles (call being N. 38 E. 64 poles) up a steep hill 
to 2 rocks and a chestnut oak at Fig. 18 on the ton of the ridge of 
Kezer’s & Sugar Camp branch; thence with another line of 
English N. 63 E. 165 poles for 2 chesnut oaks and 2 small 
chestnuts on the ridge at the head of Kezer’s branch at Fig. 

19 (this corner is gone) ; thence leaving English and con- 
302 = tinuing with the lines of said 700 acres N. 35 E. 200 

poles to a stake 4 poles to the right or S. W. of 2 white oaks 
and 2 chestnut oaks marked with a knife and claimed to have been 
made by Anderson Dingess as corner to the land sold by the defend- 
ant Lawson tothe plaintiff, Floyd, at Fig. 20, on top of the ridge, be- 
tween Peach creek and Lingess branch. At the request of Geo. R. 
C. Floyd, the plaintiff, I here left the outline of the 700 acres and 
ran by notes made by Anderson Dingess copied from the bill, and 
which notes Floyd claims to be in accordance with an agreement 
made between Lawson, Floyd, & Johnson August 3d, 1871, and filed 
in the cause. By said notes I ran from Fig. 20 along the ridge S. 
So W. 23 poles to a chestnut tree on a knob marked with a knife at 
Fig. 21, N. 96 W. 14 poles to two small chestnut trees at Fig. 22 
marked with a knife, 5. 70 W. 30 poles to Fig. 23, S. 73 W. 22 poles 
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to Fig. 24, N. 53 W. 62 poles to two chestnut oaks on a knob, near 
the head of the Sugar Camp branch, marked with a knife at Fig. 25 ; 
thence with the ridge on the N. W. on lower side of said branch N. 
54 W. 24 poles to 2 small chestnut trees at Fig. 26, S. 78 W. 28 poles 
to a hickory at Fig. 27, S. 58 W. 31 poles to 2small pines at Fig. 28, 
S. 75 W. 20 poles to Fig. 29, on the left of Summit cliff, 
303 that threw us off the ridge; N. 84 W. 50 poles to Fig. 30, on 
the ridge again ; thence along the ridge between said branch 
and the next branch below S. 86 W. 18 poles to Fig. 31, S. 72 W.14 
poles to Fig. 32, west 21 poles 23 links to Fig. 33, N. 743 W.8 poles 
to Fig. 34, N. 653} W. 9 poles to Fig. 35; thence leaving the point of 
the ridge N. 80} W. 54 poles to the end of an old cross-fence shown 
by Astinax McDonald as the old line between McDonald & Lawson 
at Fig. 36; thence with said fence line N. 70} W. 27 poles to the 
beginning, containing by latitude & departure calculation 593 acres. 
Having thus finished the surveving required by the plaintiff, I 
then, at the instance of Judge Ferguson, for Lawson, resumed the 
line of said 700 acres at Fig. 20, where I had left it, and continued 
N. 55 E. 97 poles further, or, in all, from Fig. 19, 297 poles (the call 
being 326), to 2 dogwoods marked as corner, at the head of the right- 
hand fork of Peach creek, at figure 47, corner to Edward McDonald. 
The beech called for is gone. Thence with next line N. 60 W. 225 
les to an ash and hickory on a middle point between 2 drains of 
each creek at Fig. 48; thence with next line S. 87} W. 209 poles 
to three dogwoods at Fig. 49, corner to Lewis McDonald ; thence S. 
26 E. 200 poles to a stake at the point of the hill on the lower side of 
Sugar Camp br., near the house of Hain. McDonald, at 
304 Fig. 49; thence up said branch on the lower side N. 75} E. 
12 poles for a beech at 50, S. 79 E. 64 poles to 51 by a drain ; 
N. 50 E. 34 poles to 52 on a steep hill side on lower side of said 
branch ; thence S. 383 W. 164 poles for 4 dogwoods at 53; thence 
S. 27 W. 24 poles, and S. 29 E. 38 poles back to the white-oak stump 
at Fig. 16, the beginning corner of said 700 acres. The lines of the 
“700 acres,” thus run, contain 666 acres, of this 293 acres lies above 
the ridge below Sugar Camp branch and within the boundary that 
Floyd claims to limit his purchase from Lawson, and 373 acres lies 
below said ridge and outside of said purchase according to the pre- 
tensions of Floyd’s location. If the “700” acres is to be divided by 
quantity, then each party is entitled to 333 acres, and 40 acres 
more of that tract must be added to Floyd’s 293 acres to make 333 
acres, gr one-half of the tract. In order to add this I cut off the tri- 
angle from Fig. 47 S. 823 W. 215 poles to 2 chestnut oaks on a knob 
at Fig. 25. The addition of this triangle would give Floyd one-half 


or 333 acres of the “700” acres (which by calculation is 666 acres), © 


and add 40 acres to his 593 and make his purchase from Floyd 633 
instead of 593 acres. The decree required me to “ go upon the land 
in controversy, and especially upon the said ‘ 700’ acres, and 
305 survey and lay off the same and make partition thereof, as- 
signing to Astinax McDonald all the land embraced in his 
deed from Lawson, rerunning the dividing line, if any is called for, 
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in the deed according to the call and terms of said deed.” I find at 
Logan C. H., in Deed Book E, page 516, a deed from Lawson to 
Astinax McDonald, dated 3d Sept., 1872, “ for all that part of the 700 
acres lying below the top of the ridge below Sugar Camp branch, 
not sold to G. R. C. Floyd, containing 330 acres, more or less.” Now, 
from the front line of the 700 acres, near Fig. 36, as far back as the 
ridge named extends, say, to Fig. 25, the intention of this deed is 
clear, but after leaving 25 toward the back line it seems that there 
is nothing but quantity to control—that is, #§$, or one moiety of the 
survey, which measured, as I have stated above, only 666 acres. 
Again, the Floyd, Johnson, & Lawson agreement of August 3d, 
1871, describes the land sold by Lawson to Floyd as follows: * * * 
“ thence down the river to box-elders at the lower end of said Lawson’s 
land ” (37); “thence with the division line between said Lawson & 
McDonald land” (36); “ thence up the point of the ridge below Sugar 
Camp Hollow to the back line of said Lawson’s land ; thence with the 
back line, &c.,and down Kezer’s branch to the beginning.” In 
306 the usual language of surveyors, the line most remote from the 
river front—that is, the line from 47 to 48, and even on to 493, 
would be back line; then I think Floyd’s lineought not — heve left the 
outline of the 700acres at Fig. 20, but should havecontinued with that 
line tothe back line at Fig. 47; then, if necessary for quantity, heshould 
have followed the back line toward Fig. 48 far enough that a straight 
line to the Sugar Camp branch ridge, and continuing with that 
ridge toward the river, would have left one-half of the 700 acres to 
Floyd and the other haif to Astinax McDonald. I have examined 
the Floyd and Lawson agreement of Dec. 2, 1857, and it simply gives 
to Floyd all of the 700 acres that Anthony Lawson owned. The 
records of Logan cuunty seem to show that Anthony owned the 
whole of it, but it is commonly understood in the neighborhood of 
the land that James Lawson, who was, in 1857, the county surveyor 
of Logan county, wished to locate the said 700 acres, but, being the 
county surveyor, did not wish to locate it in his own name, and that 
he therefore made the location in the name of his brother Anthony, 
with the understanding that each should have a moiety, and that 
Anthony’s deed to Astinax was made to carry out that under- 
standing. 
307 If the plaintiff’s construction of the boundary is right, then 
the first boundary herein given shows the tract sold by Law- 
son to Floyd, and it is represented by the figures on the plat from 
Fig. 1 to Fig. 46 in their order; but if the defendant is mghé, then 
we follow the same boundary from Fig. 1 to 20; thence N. 55 E. 97 
poles to Fig. 47; thence S. 82? W. 215 poles to the 2 chestnut oaks 
on a knob at Fig. 25; thence with the figures in their order to Fig. 
46, and bounded thus it will contain one-half of the ascertained area 
of the “700” acres, and will, altogether, contain 633 acres instead of 
593 acres, as claimed by the defendant. I have filed my calculation 
of the 593 acres. I would further state that the lower ridge of Sugar 
Camp branch may run on from Fig. 25 further toward Fig. 24, but 
after passing Fig. 25 its direction is from and not to the back line. 
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The line from Fig. 47 to Fig. 25 is os line. Both Floyd 
and Astinax McDonald were asked if they wanted it actually run, 
and they said “No.” At the instance of the plaintiff I have laid 
down in red ink a plan of Floyd’s addition to the town of Aracoma, 
with its principal streets. The alleys are not represented on account 
of the smallness of the scale. I also, at instance of Floyd, ran a hire 
from O, at the N. W. corner of the C. H. square, S. 71 E. 8 poles to 
P; thence N. 27 E. with the range of H. S. White’s hill fence to O. 
All of which is respectfully reported. 


JOHN L. COLE, 
Special Surveyor. 
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Within the lines actually run there is as above 6581.80 acres, 
To which is added a strip of river bank 3 poles wide 

for a distance of 572 poles. -...----..------------ 
And one acre on the ridge left out between figures 28 


& 30 on account of cliffs 1.20 
593 A. 


(Here follows diagram marked p. 309.) 


310 And at another day, to wit, at a district court of the United 
States for the district aforesaid, held at Charleston on the Sth 

day of May, 1883: 

This day Peter Fountain, a commissioner of this court, presented 
a report made by him in pursuance of a decree in this cause, and 
it is ordered that said report be filed. 

Which report referred to in the foregoing order, together with the 
exceptions endorsed thereon, is in the words and figures following, 
to wit: } 


311 Report of Commissioner Fontaine. 


Your undersigned commissioner respectfully reports that on the 
18th day of November, 1882, a decree was made and entered in said 
cause by your said court by which it was provided and ordered, 
among other things, as follows, viz: 

* * * “Tt is therefore further adjudged, ordered, and decreed that 
said former decree be, and the same is hereby, reformed and modified, 
so far as it ascertains said deficiency to be four hundred and eight 
acres, to be instead thereof three hundred and sixty-eight acres, the 
true amount of said deficiency, which said quantity of three hun- 
dred and sixty-eight acres is now adjudged, ordered, and decreed to 
be the true amount of said deficiency; and it is further adjudged, 
ordered, and decreed that the report of Commissioner Fontaine 
heretofore made in this cause be recommitted to him with instruc- 
tions to make a full and complete report of the matters and things 
contained in the decree of reference to him, and to report upon such 
other matters and things pertaining to this suit as either party thereto 
may in writing require * * * And it appearing to the court 

from the affidavit of the plaintiff, George R. C. Floyd, that 
312 since the defendant, Alexander (?) (Astyanax) McDonald, has 

been in possession of the forty acres ascertained by the de- 
cree to be the property of said plaintiff Floyd on an equal partition 
of the 700 acres as adjudged, and that, being in such possession, the 
said McDonald has cut, taken, and removed from said forty acres 
valuable timber and converted the same to his own use, it is further 
ordered that the Commissioner Fontaine take and report, in addi- 
tion to the matters now to be reported by him, the value of such 
timber as at the time of its taking and conversion, as well as its 
value at the present time, as being wrongfully taken.” 

See decree of Nov’r 16th, 1882. 

I gave written notice of the time and place of making report in 
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answer to said enquiries, which notice was accepted by the attorneys 
for the complainant, George R. C. Floyd, and by the attorney for 
the defendants, Anthony Lawson and Astyanax McDonald. The 
said notice is filed herewith and made a part of this report, marked 
as Exhibit “A.” 
In response to the requirements of said decree of reference, 
313. I would report that since the date of the report that was 
made by me and filed in this cause on May 4th, 1882, no 
further evidence has been adduced or proceedirgs had in this cause 
which would enable me to report more fully and completery than 
was done in said report, except as follows: 

John L. Cole, surveyor, made a report of a survey of the body of 
land involved in this cause, which report was filed herein on the 
6th day of October, 1882 ,and, after the filing of said report of survey, 
the aforesaid decree of Nov ember 18, 1882, was made, by which the 
true amount of the deficiency in acreage of said tract of land was 
ascertained and adjudged to be 368 acres; and, on the Ist day of 
May, 1883, the said John L. Cole gave his deposition befure me as 

to “the character, quality, and value per acre of the uncleared 
miami land involved in” this cause. 

See Exhibit “J. L.C.,” filed herewith. 

The said deficiency having been ascertained by coil decree of 
November 18th, 1882, to be 368 acres it follows that said decree also 
ascertained that said tract of land contains in all 632 acres, the said 
deficiency from 1,000 acres. 

There is nothing in the said report of Surveyor Cole that 
314 shows the number of acres separately in any of the geveral 
subdivisions mentioned in the decree of reference of Novem- 

ber 23d, 1881. 

The only ascertainment of acreage made in said report is as to 
the whole tract considered as one body of land. 

According to the finding of my said report, which, in this partic- 
ular, is not excepted to by any party to this cause, “ the value of the 
said town lots Nos. 8, 9, 10, 11, and 12 at the time of the ani 
aforesaid ” was $4,500. 00. 

See page 10 of report, filed May 4, 1882. 

The value put upon said lots and the other land which was ex- 
changed by said Lawson with said Floyd by their contract of De- 
cember 2d, 1857, was $10,000. 

See Exhibit “A ” with bill of Geo R. C. Floyd. 

Hence, if the values of said lots and of said other land are sepa- 
rated the value put upon the other land would be $10,000, less $4,500 
or $5,500. 

Hence, the value per acre put upon the said other land was 
$5.50. 

The court having decided that the amount of the deficiency in 

said other and is 368 acres “the amount of abatement 
315 in money” to be allowed by reason of said deficiency “is 
found by multiplying the number of acres of deficiency (viz., 

368) by the price per acre (viz., $5.50), which gives $2,024.00. 
Computing interest on this sum of $2,024 from the 8th day of 
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January, 1858 (the date from which the deferred instalments due 
from Lawson, according to said contract, Ex. “A,” are made to bear 
interest), to May 5, 1883, we have the following statement: 


Principal of abatement, $5.50 x 368 .-_~-.------------- $2,024 00 
Interest on $2,024 from Jan’y 8, 1858, to May 5, 1883 -- 3,076 48 


RE BOR. ce cence ncncnnnnnimenaimpalniadaaiiin $5,100 48 


No evidence has been furnished to me of the value of the timber 
taken from said 40 acres of land by the said McDonald, and I can- 
not find among the papers of this cause the affidavit of ‘the complain- 
ant relating to said timber,and hence I cannot report upon this en- 

uiry. 

The following requirements have been made in writing in this 
cause, V1z: 


“ To Peter Fontaine, commissioner : 

“You are hereby required to report from the bill and answers 

and the depositions taken in the cause and the exhibits filed there- 
with— 

316 “1. What title to or interest in the two tracts of land sold 
by the plaintiff Floyd in 1857 to the defendant Lawson 

did the said Floyd have at the time of said sale.. 

“2. Who conveyed said farms or tracts of land and each of them 
to Lawson, and did or not the plaintiff join in either cf the convey- 
ances. 

“3. In what capacity did Lawson deal with the plaintiff as to the 
Waterford place, and who owned and had title to that place at the 
time of said sale; and what negotiations, if any, did Lawson have 
with any person other than the plaintiff as to said place, and the 
name of such person. 

“4, Did Lawson, at the time of the writing of the contract of 
1857, or of the 2d or compromise contract, mentioned in the bill and 
answers, or at any other time, represent to Floyd or to any one that 
the Logan lands mentioned in said contracts contained 1,000 acres, 
or any specific number of acres (see depositions of Floyd, Johnson, 
and Lawson on this subject), and if not, what representations, if any, 
did he make as to the quantity of the land; and 

“5. The character, quality, and value per acre of the uncleared 
mountain land, as nearly as can be ascertained from the testimony, 
and upon this matter I desire you to take the testimony of John L. 

Cole, the surveyor of the land. 
317 JAMES H. FERGUSON, 
Of Counsel for Defendant Lawson.” 


See Exhibit “J. H. F.” 2, filed herewith. 


In answer to said Ist inquiry I report as follows: 

The complainant, George R. C. Floyd, alleges in his bill in this 
cause (see Ex. “G. R.C. F.,” p. 1) that on December 2, 1857, he made 
a contract with the defendant, Anthony Lawson, for an exchange of 
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lands, the complainant selling on his part two tracts of land situated 
in Tazewell county, Virginia, one known as the Waterford place 
and supposed to contain 802 acres, and the other known as the 
Smith place and supposed to contain 467 acres; and that the title 
to the first-named tract was in John B. Floyd and the complainant, 
and the title to the second tract was in one Ballard P. Smith; and 
the complainant agreed with said Lawson to procure deeds to him, 
with covenants of general warranty and relinquishment of dower, 
on the payment of the purchase-money agreed on, and was to de- 
liver up possession of said lands to said Lawson at once. See Ex. 
“G. R. C. F.” 2, pages 1-2. 

But in the copy of the said contract, which is filed with and made 

a part of said bill as Exhibit “ A,” it is stated that “ the title 
318 tothe Waterford place is in John B. Floyd, and the said Geo. 

R. C. Floyd binds himself to procure a deed therefor to the said 
Lawson with general warranty and relinquishment of dower; and 
the title to the Smith place is in one Ballard P. Smith, who will 
make a deed therefor,” &c., &c. 

See Ex. “A,” with said bill, and Exhibit “A. L.,” p. 4, answer to 
oth question. 

I therefore report that at the date of said contract, viz., December 2d, 
1857, the complainant, George R. C. Floyd, did not have title to either 
said Waterford place or said Smith place, but the title to said Water- 
ford place was in John B. Floyd, and the title to said Smith place 
in Ballard P. Smith. 

The only other evidence of or allusion to an “ interest ” of said 
George R. C. Floyd in said parcels of land is found in the answer of 
the defendant Anthony Lawson, which is filed in this cause, and his 
cross-bill. In said answer (at the bottom of page 8 and top of page 
9) the following allegation is made, viz: 

“The said plaintiff, as stated in his bill, was financially embar- 
rassed at the time of and before said contract. He had purchased 

the said Smith lands at a judicial sale and failed to pay for 
319 then, and the said contract was a necessity to him and not 
to this defendant. ; 

‘* By it he got his debt to Smith paid off and discharged,” &c., &. 

In said cross-bill the allegation is made “ That the Smith place 
mentioned in said contract had previously been purchased by the 
said George R. C. Floyd at a judicial sale and that he had not com- 
plied with the terms of said sale by paying the purchase-money or 
any part thereof,” &c., &ce. 

See cross-bill of A. Lawson, pages 3, 4. 

In answer to said 2d enquiry, I report as follows: 

It is alleged in said answer of A. Lawson that John B. Floyd told 
him that he would convey the Waterford place to the defendant, 
which he afterwards did, as agreed. 

See answer of A. Lawson, page 6. 

And in said cross-bill it is alleged that “ he (George R. C. Floyd) 
was no party to the deed fer the Waterford place, which he did not 
—_ and had no interest in, nor tu the deed to the Smith place,” 

c. 
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See cross-bill of A. Lawson, page 4. , 

I therefore report that John B. Floyd conveyed the said Waterford 
place to the said Anthony Lawson, and that the plaintiff did not 
join in said conveyance, and that said plaintiff did not join in the 
conveyance of said Smith place to said Lawson, but it does not ap- 

pear in this cause who did make the conveyance of said Smith 
320 place to said Lawson. 
In answer to said 3d inquiry, I report that Lawson dealt 
with the plaintiff in the capacity of an agent as to the Waterford 
lace, and that at the time of said sale John B. Floyd owned and 
hed title tosaid Waterford place. 

See bill of G. R. C. Floyd, page 1, and Exhibit “A” therewith; 
answer of A. Lawson, p. 6; cross-bill of A. Lawson, page 4, and same 
cross-bill, pages 2, 3, Ex. “A. L.,” p. 4, Sth ans. 

In answer to that part of said enquiry which is in the following 
words, viz.: “And what negotiations, if any, did Lawson have with 
any person other than the plaintiff as to said place, and the name 
of such person?” I report as follows: 

It is A ame in said answer of the defendant Anthony Lawson 
(see page 5): * * * “This defendant avers the fact to be that 
the said contract for the sale of the said Tazewell lands to this de- 
fendant was first proposed by the said plaintiff to this defendant in 
the county of Tazewell in the month of April, 1857.” * * * 


“ But, in consequence of the title tosaid Waterford place being in 


John B. Floyd, the brother of the plaintiff, and not in the said 
plaintiff, and this respondent not having the same gushing confi- 
dence in the said plaintiff that said plaintiff says in his bill he had 
in him, and for several other reasons not necessary to mention, 

. the said contract was not executed at that time; that some 
321 time afterwards this defendant visited the said John B. Floyd 

in the city of Washington in relation to said contract, and 
that said Floyd told him his brother, the plaintiff, had already 
written to him stating the terms of the contract proposed on both 
sides, with which terms he was satisfied, and to go on and make the 
contract with the said plaintiff, and he would ratify it and convey 
the said Waterford place to this defendant, which he afterwards did, 
as agreed.” 

See answer of A. Lawson, pages 5-6. 

Allegations to the same effect are also made in the said cross-bill 
of the defendant, Anthony Lawson. 

See cross-bill of A. Lawson, pages 2-3. 

I therefore report that negotiations of the character indicated in 
the above quotation from said answer were had by said Lawson 
with John B. Floyd as to said Waterford place. 

In answer to the said 4th enquiry I report as follows : 

The grievance of the bill of the complainant Floyd is that the 
defendant Lawson represented to him, at the time of entering into 
said contract that the said Logan lands contained “about one thou- 

sand acres,” and thus induced him to make said contract. 
322 See bill of G. R. C. Floyd, pages 7, 8, &., &ec. 
And the copy of said contract, which is filed with said bill 
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as Exhibit “A,” designates said land as “about 1,000 acres of land 
lying,” &c., &c. 

And the said plaintiff states in his deposition given and filed in 
this cause that said sale “was a sale by the acre” (see page 3 Ex. 
“G. R.C. F,” answer to 9th question), and that “ He” (Lawson) 
“always told me there was one thousand acres, and so put it in 
the title bond.” 

See Ex. “G. R. C. F.,” page 16, answer to 5th question on re-ex- 
amination. 

On the contrary, the defendant, Anthony Lawson, denies in his 
answer filed in this cause that he represented at the time of the ex- 
ecution of said contract that said land contained one thousand acres, 
and says that at that time he distinctly stated to the plaintiff in 
substance that he did not know the quantity of land in the tract, 
and that he was unwilling to guarantee any particular quantity of 
acres in said tract and explains the circumstances under which the 
expression “about one thousand acres” was inserted in said con- 
tract (Ex. “A ”), and says that said sale was a sale in gross and not 
by the acre, and was so understood by the plaintiff and himself. 

See answer of A. Lawson, page 4, et seq. 

And in his deposition given and filed in this cause the 
323 said defendant, Anthony Lawson, also states that the said 
sale was a sale in grossand explains the circumstances under 

which said contract was made. 

See dep. of A. Lawson, Ex. “A. L.,” pages 2, 3, 4, 5. 

And in his said cross-bill the said defendant, Anthony Lawson, 
reports substantially the same allegations as above indicated as to 
the making of said contract and the use therein of the expression 
“about one thousand acres.” ! 

See cross-bill of A. Lawson, page 5, e¢ seq. 

And John W. Johnston states in his deposition given and filed in 
this cause: * * * “IT wrote the contract” (that of August 3d, 
1871), “ Mess. Floyd and Lawson sitting at the table. When I came 
to that part of the contract where I had to describe the number of 
acres I asked the question, addressed to both of them, How many 
acres there were? Mr. Floyd said, “A thousand.” Mr. Lawson said 
“ No, I won’t be bound to any particular number of acres; there are 
several tracts, and I don’t know how they would run out.” Then I 
used the language contained in the contract describing the land, 
which seemed to be satisfactory to them both.” : 

See dep. of J. W. Johnston, Ex. “J. W. J.,” page 9. 

The said defendant Lawson also states in his said answer, deposi- 
tion, and cross-bill that he paid in said exchange of lands for said 

Waterford place $16,000, when he knew that he could pur- 
324 chase it for $10,000 cash, and had been offered said place for 
said sum of $10,000. 

See answer of A. Lawson, pages 6,7, and deposition of same, page 
4, answer 5th, and cross-bill of same, pages 2, 3. 

And that he agreed to pay said sum of $16,000 for said Water- 
— place in consideration of his bemg allowed $10,000 for his Logan 
ands. 

See same reference as last referred to. 
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The seid contract was reduced to writing as aforesaid on Decem- 
ber 2d, 1857, but the said plaintiff did not have the said lands sur- 
veyed until “ the fall of 1875 ” (see bill, p. 9, 4th line from top), and 
it does not appear that he raised any question of their acreage be- 
fore that time, although, as he states, “ He executed said contract, 
took possession of said lands and entered upon the same, and has 
ever since exercised acts of ownership thereto and paid the taxes 
thereon.” 

See bill, p. 8, 10th line from bottom. 

Unless the said decrees of November 23, 1881, and November 18, 
1882, are to be considered as finally settling the question of the rep- 
resentations of said Lawson as to said lands and adjudging said con- 
tract to be a sale by the acre, I would say, from a careful considera- 

tion of everything in this case bearing on this question, that 
325 the said Lawson did not represent the said lands to contain 

1,000 acres or any specific number of acres, and that the said 
sale was-made In gross and not by the acre. 

I reach this conclusion after considering the allegations and evi- 
dence of the said Floyd and Lawson when relating to the same sub- 
ject and conflicting as offsetting and neutralizing each other and 
from considering the other evidence and attendant circumstances of 
the case. 

In answer to the said 5th inquiry as to “the character, quality, 
and value per acre of the uncleared mountain land,” I report that 
it is “rough & steep, with but little marketable timber on it.” 

The witness John L. Cole rates it at $1.50 per acre. Possibly a 
more correct estimate of its value per acre than was made in my 
former report (viz., 50c.) is $1.00. I have not been required by any 
one to report upon any other matters except those above specified. 

This report is completed and most respectfully submitted this 4th 


day of May, 1883. 
PETER FONTAINE, 
Com’r U.S. C., D. W. Va. 


326 Exception of Complainant to Foregoing Report. 


The complainant excepts and objects to the report of Commis- 
sioner Fontaine filed in this cause on the 5th May, 1883, on all the 
matters contained therein, except as to the report of the said com- 
missioner which, on ascertaining the value of 368 acres, fixes and 
reports that value at the sum of $5,100.48. This the complainant, 
Geo. R. C. Floyd, in accordance with the former decree of this court, 
contends settles and decides the question involved in this suit as 
to the amount of compensation due him under the decree of this 
court. All the other matters reported were non judice before the 
commissioner. They have all been decided by the court and are 
now res adjudicata. 

The matter referred by the order of the court as to the timber that 
might have — taken upon the lands, exceeding the 368 acres, the 
plaintiff and complainant filed no evidence and makes no claim. 

C.C. WATTS & 
S. A. MILLER, 
Ati’ys for Floyd. 
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Exceptions of the defendant, Anthony Lawson, to the foregoing 
report are as follows: 


The defendant, Anthony Lawson, excepts to that part of the re- 

report of Commissioner Fontaine which finds that $5,100.48 is the 
sum to which the plaintiff Floyd is entitled by way of abate- 
327 ment of the purchase-money due to defendant Lawson for 
the Logan lands in the bill and proceedings mentioned— 

Ist. Because the said plaintiff is not the owner of said lands, either 
in law or equity. 

2d. Because if anything is due from said defendant to any per- 
son by way of such abatement it is due to the devisees of Mrs. Sally 
B. Floyd, who was the devisee of General John B. Floyd, the owner 
of said lands, and not to the plaintiff. 

3d. Because the said sum so reported is excessive in any view of 
the case of which it is susceptible ; and ) 

4th. Because the sale of said lands was a sale in gross and nota 
sale by the acre, and, therefore, neither the plaintiff nor the devisees 
aforesaid are entitled to anything in this cause by way of abatement 
of said purchase-money or otherwise. 

ANTHONY LAWSON, Deft, 
y Counsel. 

JAMES H. FERGUSON, Sol. 


And at another day, to wit, at a district court of the United States 
for the district aforesaid, held at Charleston on the 8th day of No- 
vember, 1883 : 


Master Commissioner Joseph Ruffner this day tendered his report 
in this cause, and the same is ordered to be filed, which report is in 
the words and figures following, to wit: 


328 Master’s Report. 
District Court of the U.S., Dist. of W. Va. In Chancery. 
| GEORGE R. C. Fioyp v. A. Lawson & als. 


To the Hon. John J. Jackson, judge of said court: 


Pursuant to the decree made in this cause on the 28th day of May, 
1883, I served notice of the time and place of commencing the taking 
of the account required by said decree upon the counsel of the various 
parties to this cause, which notices, with the acceptances of service 
thereon endorsed, are herewith returned with and made part of this 


report. 

‘On the 25th day of August, 1883, at nine o’clock a. m., at my office 
in Charleston, in said district (being the time and place designated 
in said notice for commencing the execution of said order of refer- 
ence), I commenced the taking of the required account, and the 
same not being then completed further proceedings were adjourned 
from time to time until this day. 


20—405 
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My duties under said reference are fully indicated in the follow- 
ing quotation from said decree, to wit: “And it appearing 
329 tothe court from the proceedings heretofore had in this cause, 
other than what has been adjudicated herein by this decree, 
that there are certain rights, equities, payments, & other matters to 
be adjudicated by and between the parties to this suit, arising under 
the contract of the 3d day of August, 1871, and sales of land made 
under the same by said complainant, Floyd, and by James M. Payne, 
agent, and Joseph E. Chilton, special commissioner In this cause, it 
is ordered that this cause be referred to Master Joseph Ruffner to en- 
quire and report into the matters aforesaid, arising under sala con- 
tract, the sales made as aforesaid under the same, and affecting the 
rights of the complainant, Floyd, the defendants, Lawson and John 
W. Johnston, the amounts realized and applied by any one in the 
whole subject-matter, and to whom and on what account, and to 
report any other matters which the parties, or any of them, may 
require or the said master may deem pertinent.” 

By the report of Com’r Fontaine of the 3d of May, 1883, the 
amount of abatement to which the complainant, Floyd, was entitled 
under the contract of 1857, was ascertained to be $2,024.00, with 
interest thereon from the Sth day of January, 1858. 

By the agreement of the 3d day of August, 1871, the complain- 

ant, Floyd, was indebted to defendant Lawson in the sum of 
330 $5,051.30. In the statement hereafter made interest is to be 
computed on the amount of abatement allowed from the said 
8th day of January, 1858, up to the 3d day of August, 1871, and 
the whole amount of principal and interest deducted from the said 
amount so understood to be due from Floyd to Lawson on that day. 

In computing the account Lawson will be charged with the 
amounts paid him by Johnson, with interest, the amounts paid him 
by Floyd, with interest, the amounts paid him by purchasers of the 
lands in controversy, and with the amounts realized by Johnson 
from the sales made of such lands, and the costs and expenses of 
such sales. He will be credited with amounts refunded to Johnson. 

Johnson will be charged with the amounts received by him, less 
costs & expenses of sales, and credited with expenses incurred and 
amounts paid by him for Floyd to Lawson, and also for certain taxes 
paid by him. 

By decree of May 19, 18S0, the amount found due to Johnson was 
“$4,184, with the interest due thereon under the provisions of the con- 
tract” of August 3, 1871, and the taxes for the year 1878, amounting 
to $108.31. 

A sale of certain of the lands mentioned in the proceedings was 
directed and made by Joseph E. Chilton, who was appointed a 
commi'r for that purpose, to satisfy the indebtedness to Johnson, 
and from the report of said comm’r I find the following amounts 
have been collected by said comm’r from the sales made by him : 
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: 331 7 
Am't on purchase by Floyd: Cash payment_-______-_-- 900 
[st deferred payment... 1,395 00 
” - . H. S. White, cash “ --.. 101 25 
' e * * J.S. De Jarnett, Se aaa 85 00 
4 “ . M. D. Hale, OE Ne wae 52 25 
| “ paid iby C.. Ks; TEs ss rs cnienciomnats 429 00 
b - Jno. Chafin on lots 17 & 18, cash p’m’t_-_-. 119 
* . _ 2 payments_.__ 100 
iz “ collected fis sale of Wm. Chafin’s lots... ...... 109 25 
| BT I isis sais ices cinco actenaeeplltigailta $3,290 75 


| Expenses were as follows: 
: Paid Wayne Advocate for 3 advertisements... $54 75 


Commissions on $900 ____---.---.---- 45 00 
= SSSR ay 
xs $955, sales to White, 


Hale, & De Jarnett__$47 75 


$162 50 
217 25 
o ith: QURNIEED: .... ncigieecanmaiemonicwn nstaniiiantia $3,073 50 
a Amounts paid Johnson’s attorney, J. M. Payne: 
1881, cen tiiinn een nitisticicdeittiitaccheinin somal $99 50 
BE BF fino cere ninn imaistiainanneeia 834 75 
1882, May aS 
si __ RS aan ee WTenee tee tre 109 25 
° © Riewctnntink saumedniiieain tig ee 
“« June 9 (Floyd’s note by Lawson)_.--. 1,325 25 
} © FAR. Bian cntcncinninidimniinnidion 100 
3,073 50 3,073 50 
; In addition to these amounts Johnson has received, as 
f per statement of Payne, his attorney, filed herewith 
the following: 
de 1883, May 31. From sale to M. D. Hale, through 
: J. E. Chilton -- --_- ee 
Se “ Oct. 29. . -- 44 8 
$97 85 


332 This amount was collected by Com’r Chilton after the date 
of his report and is less the commissions. 


The amount collected was —-._...-_..--_..__.$103 
5% commissions deducted -~-_- i wines > Ee 


97 85 
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The following amounts remain uncollected ; 


they are repre- 


sented by notes given by the purchasers of said lands or lots: 


Note of G. R. C. Floyd, dated Nov’r 15, 1881, due M’ch 


a, identi ican nniinnnnnnininita - $1,350 00 
Note of John S. Dejarnatt, dated M’ch 30, ’82, @ 8 mos. 
BI cesvctiensinessisasenienlittniciceseapereniaiilnniiaiinn italiani 123 50 
Note of John S. Dejarnatt, dated M’ch 30, ’82,@ 16 mos., 
ee a ee 123 50 
Note of H.S. White, dated M’ch 30, 82, @ 8 mos., for_-- 151 87 
af ae &é 6é 6c eg “ « 16 Gé “ ae 151 87 
Note of Martin D. Hale dated M’ch 30, ’82,@ 16 mos., 
Ce CA Oe te ot oe eer ennai 7 73 70 
(Bal. should bear interest from Oct. 29, 83.) 
Note of Jno. Chafin, dated Dec. 17, ’80,@S8 _ mos., (a) 
RE sccccterntrnserectpmenianem seinem annie 96 80 
(Bal. should bear interest from Sep. 2, 1882.) 
Note of Jno. Chafin, dated Dec. 17, ’80, @ 16 mos., for ~- 178 50 
“ « Wm.Chafin, “ M‘ ch 21, $2, @ 8 mos., fo 195 
Cg § « a¢ 6 &@ my &é 16 &€ 6é — 195 00 
$2,639 74 


The dates of the payments made by Com’r Chilton to Johnston, 
attorney, are not given by said com’r, but are supplied by said at- 


torney in his sworn statement returned herewith. 


333 Amounts Due Nov. 1, 1883, from Sales by Com’r Chilton. 


Note of G. R. C. Floyd (held by Johnston) --_— $1,350 
Int. from Nov. 15, ’°81_._-_. __-- — &7 O07 
$1,437 07 
Two notes of J. S. Dejarnett, each for $125.50 -.-. -...-.--_.- 257 00 
Ey 10 00 
7 00 
Two notes of H. S. White, each for $151.87 a03 74 
Int. from M ee , 10 63 
314 37 
Bal. due on note of M. Hale a 73 70 
Int. from October 29, 1883 ee ee 
a3 93 
Bal. due on Ist note of Jno. Chafin___. weiintiiinitiniaa 96 
Int. from Sept. 2d, 1882 6 
103 57 
Second note of Jno. Chafin for 178 
Int. from Dec’r 17, 1880___- -__. __ ~ 30 
209 39 
Two notes of Wm. Chain, each for $195.00__.._. _.__. - -____. 390 
Int. from M’ch 27, 1882 “ inhale: agitiieeaien 37 
427 31 
Total due Nov. 1, 1883 ----_. -_-_ O82 RSD 8 
Deduct Comm 'r Chilten’s commissions hice aii ae 141 6& 
Net proceeds yet uncollected on --- $2,691 08 


(a) The notes of Martin D. Hale are subject to a credit as shown on the preceding 
, and the report of Com’‘r Chilton shows a payment by John Chafin on his notes 


of $100 made Sept. 2, 1882. 


OO ie ae At lly 
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Johnston Debt. 


Amounts paid by Johnston. 
1874. 
July 10. Paid Lawson sows ates <okn cannes ane 
6a 21. ac os a a a eS 2,684 00 


1878. 


Gy 
a 
4 
B 
a) 


Paid taxes for this year 108 31 
7. Paid U.S. marshal fees 82 50 
1882. 
May 5. Paid J. M. Payne for deed, per ord. c’t.---. -... ---- -------- 5 00 
$4,329 81 
Amounts received. 
Jo 
1881. 
Feb’y 19. Rec’d from Com’r Chilton ontewemnent $99 50 
Nov. 18. as ‘© Floyd per Com’r Chilton ein 834 70 
1882. —. 
May 10. “ “ Com’r Chilton ————_ 
«c 12. “ 66 és éé er Se cae ee 108 235 
6é 17. 6a 6é 6é 6é eae ae 175 GO 
June 9. « = S Com’r Chilton (proceeds of Floyd note paid by 
Lawson) .__- Le Se a 
Sept. 9. Rec'd from Com’r Chilton . 100 00 
— “ 6c és és Ee eR a 53 00 
: Oct. 29. &“ ce rT; se 2 SA a 44 85 
be ~ $3,170 55 
Statement of Johnson’s Account. 
Floyd, Dr. 
1874. : 
July 10. To amount paid Lawson -___-.-. .... $1,500 00 
ee ee 594 00 
« 21. “ am’t paid Lawson ancien witinni 2,684 00 
Int. to Feb. 19, 1881 onan 1,059 28 
1879. 
Jan’y 20. “ taxes paid for 1878 — 108 31 
Int. to Feb. 19, 1881 -.____ -_-- 7 04 
$4,292 31 $1,660 32 
188]. : 
Feb’y 19. By am’t paid Com’r Chilton -.---..---...._  ---. 99 50 
« « Bal. interest due ___. ......-. citimiicnalails 1,560 8&2 
July 17. Int. on principal -__- eececcccceese osee ance 98 72 
« = =6 To am’t paid U. S. marshal fees —_____ -__. _.___ 35 20 
an 
* « 8 =6t) Am’t principal due __~- ~.-. -.-. .-_. ---- $4,327 51 
oc «¢ interest due __.. __. -__- ouihitaeae 1,659 54 
Nov. 18. Int. on principal to date -... -----.-. --.--..  -------- 94 48 
« «& Total interest due to — agp ge en Ser 1,754 02 
« = =6t sd By net proceeds of Floyd’s cash payment p’r 
Chilton seme “aie Edan 834 75 
OS . CO Ba, Reena: ce ee sees = eee ein 919 27 
1882. 
May 10. Int. on prin. from Nov’r 18, ’81 ——— 124 20 


Total interest due 


ae 6s 
ac i ¢ 3 
ba ac 
a wa 
&é ce 
ac ie 4 
ce ée 
June 9. 
<4 &é 


1882. 


Juae 9th. 


ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 
To am’t paid Payne for making deed p’r order 


Ee ee are 5 00 


--- $4,332 51 


Total principal due -----~-- ---- 
By am’t paid by Chilton - 


Bal. interest due ___--.-- ----- ---- 
Int. on prin., 2 days .-. ---.---.---. ---- 


etal tat. Gms... 200 22... cnc cae comes cose wn cue anes 
By am’t paid by Chafin -_~-~_ -_~~---- ----~ ---+.-. ---- ---- 


Bal. int. due__-_- ~~~. ---- ---- 
Int. on prin., 5 days ..--~ .---. -—-- oune 


Total int. due____---. ---.-.-- 
By am’t paid by Chilton, com’r-_-- 


Bal. interest due 
Int. on prin. to date 


ewe @ C@e@® ~— 2a == ~- e@me - — — = 


Total int. due siieiai 


Principal bro’t down_--- 


-@2 @oe @o coe @oe o@ @e 
- 


Total prin. & int. due onsite emeniit 
By proceeds of Floyd’s note less Chilton’s com’r, 
paid by Lawson... 


ee 


Int. on bal. to date ociitieeesislipllpiiin ‘ipietitnscaageibil 
Total due eT te 
By am’t paid by Chilton -...— ~~~. ~~~ - --.. ~~ ---.---- 
Bal. due eae Te 
OS ae 148 17 
By am’t paid by Com’r Chilton ___. 53 00 
Bal. int. due sninenne-aeeneiitanen 95 17 
Int. on principal 81 52 
Total interest due tines eeaiaciniiincen 176 69 
By am’t paid by Com’r Chilton _____ 44 85 
Bal. int. due snes meng 131 84 
RE RD emesis one cnn ene mene 55 
Total interest due a 

Total prin. & int. due on 

Lawson debt. 

Amt due as per agreement of this date__..__....-._. -_._ 
Deduct amount of abatement ._____ ~.. $2,024 
And int. from Jan’y 8th, 1858____ 1,647 8&7 


Leaving true am’t due Lawson —_-_-___ --_.-__.__-_..-__. 
Am’t of Floyd’s note paid Johnston 


429 00 


614 47 
1 44 


615 91 
109 25 


506 66 
3 61 


510 27 


175 00 


335 27 
15 88 


351 15 


4,332 51 


$4,683 66 
1,325 25 


3,358 41 
46 46 


3,404 87 
100 00 


$3,304 87 


132 39 


$3,437 26 


$5,051 30 


3,671 87 


1,379 43 
1,395 00 


en a 


ee Seale 


1873. 
Sep. 21. 


1874. 
July 10. 
July 21. 

1876. 
June 20. 


1881. 


Feb. 19. 

July 7. 

Nov. 19. 
€é ésé 


1882. 
May 10. 


a 
= 2 


Bal. due Lawson 


ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


Amounts Received and Chargeable to Lawson. 


Am’t rec’d from J. A. Sidebottom - 
se 6 J. A. Nighbert —-. 


e@ @OQ -@2ee2 @ 


Johnston 


aé ée do. 


L. Justice ..... 


ee by Johnston from Chilton, com’r-..— ~~~. .--- 
«© U.S. marshal’s fees — by Johnston ...--...... --. 
“« paid by Floyd to Jo aad t 
‘¢ commissions of Com’r Chilton on same -_---. -.-.---.- 


‘¢ paid by Johnston to Payne for making deed per order 
cir. c’t 
to Johnston by Chilton, com’r - (Ricketts) ———— 
(Jno. Chafin 
(White, Nighbert 
& Avis) -.._--... 


éé éé 66 ae éé 


Am’t Comm’r Chilton’s commissions .-_~~~. -. -...-.--~. -.-- 
«¢ paid Johnston by Com’r Chilton 


e@@- OE @eaee 
‘ 


6 &é 64 66 66 66 


ee “© Chilton’s com’ns on $103 -.-__ --~-- ---. ---.. -.-. 

‘¢ ~Com’r Chilton’s commissions on Floyd’s note for $1,395_ 69 75 

«¢ paid by Com’r Chilton for advertising sales__..... ...- 64 75 
Am’t of Com’r Chilton’s com’ns on proceeds of sales yet un- 

collected ......-. = Ree ~ ones 131 13 

Total charged to Lawson --_-- $7,762 83 

Statement of Lawson’s Account. 

Am’t due Lawson, as per agreement of this date__........... $5,051 30 
Am’t of abatement in Floyd’s favor, as per decree... $2,024 90 
Int. on same to this date _..... -.-...-.......... 1,647 87 

3,671 87 

Bal. due Lawson -_.. ---. 1,379 43 

Beh ee RO eis cece re tek shins eo cciewes 100 64 

Amt due Lawson siiameiihseaanalaaiseagai -.-. 1,480 07 
By am't from J. A. Sidebottom ---.._._ -_.. ___- 153 00 
ee 450 00 

603 00 


46 
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Int. on balance to date__.._____ 41 76 
Total due Lawson ieianai da dj: <_——e 
By am’t paid Lawson by Johnson_____.-_.__.__ --_. 1,500 00 
Deduct am’t due Lawson ___. _-----___ -_-_ —____- 908 83 
rt Pe a ee 591 17 
Int. on bal. to June 9, 1882_-____. --___. ___. -_ a 280 71 
By am’t paid by Johnson to Lawson - 2,684 00 
Int. on last payment to June 9, 1882 --._.---.---- 1,269 33 
By am’t paid Lawson by L. Justice ____ -___ -_-- 719 2 
Int. on last payment to June 9, 1882 259 51 
By am’t paid Johnson by Com’r Chilton ___. —-__ 99 50 
Int. to June 9, 1882 eine 7 8 
By am’t fees paid U.S. marshal by Johnson _---_-- 32 20 
Int. to June 9, 1882 ______ __- ete amines 1 77 
By am’t paid Johnson by Floyd (gross) _-__- aioniiats 900 00 
Int. to June 9, 1882_ onan wilpinvenante 27 30 
By am’t paid by Johnson to Payne for deed_ 5 
«6 Johnston by Chilton -..._.... 429 
—— 43400 
Int. to June 9, ’82 on $434 (last am’t) -._. -.-.__-- 217 
By am’t paid Johnston by Chilton a 109 25 
Int. to June 9, ’82_____. -__- a en 5O 
By am’: paid by Chilton to Johnston_ 223 
Int. to June 9, 1882____- ______ .._. _--- --._--_. 45 
Total due Floyd _-_~-- -.-. ---___._____ 7,642 14 
To am’t of Floyd’s note paid by Lawson _......._ 1,395 00 
ee =—l 
Int. on bal. to Nov. 1, 1883___- -... ----_. ____ -_-- 522 67 
By payment through Com’r Chilton -____. -_-_._-- 100 00 
Int. to Novw’r 1, 1883-__. ___. isccapllianins 6 86 
By payment through Com’r Chilton .__. .._. -__-__ 53 00 
Int. to Now’r 1, 1883 __._. _--__- — 1 59 
By payment through Com’r Chilton _.. ~...----- 44 8 
‘© Com’r Chilton’s commissions on $103_____ _____ 5 15 
Int. on last two am’ts to Nov’r 1, ’83 ra 1d 
Total due Floyd oosetcumasenee QGapee @ 
By am’t of Chilton’s commissions on proceeds of 
sales uncollected to this date__._ _____.___.__-_- 131 13 
Am’t due Floyd from Lawson -__.-._.__. __.__-.. $7,112 54 
Summary. 
Am’t due Floyd from Lawson -_ sili $7,112 54 
« 6) 6 Johnson from Floyd 3,437 26 
« © & uncollected from sales, net _......... 2,691 03 
746 23 
Bal. to credit of Floyd eet _....--. $6,366 31 


Having now complied with the requirements of the afore- 
said order of reference, this report is respectfully submitted. 
JOSEPH RUFFNER, 


Special Master in Chancery. 


Pea amt 
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To which report the following exceptions were filed by defendant 


Lawson : 


339 GEORGE R. C. Froyp 
vs. In Equity. 


ANTHONY Lawson 4 al. 


The defendant, Anthony Lawson, in the above-entitled cause now 
comes and makes exceptions to the report of Joseph Ruffner, the 
special master commissioner appointed by the court in this cause, 
and to whom the cause was referred to take and state an account 
between the plaintiff and defendant Lawson, and between the’plain- 
tiff and defendant John W. Johnston, by a decretal order of this 
court, made on the 28th day of May, 1883, and which report, made 
under and in pursuance of said order, bears date the 7th day of No- 
vember, 1883, which exceptions are as follows, to wit: 

Ist. For that the said master, in his statement of the debt due 
from the complainant Floyd to the defendant Lawson, found on 
page 10 of his said report, headed “ Lawson Debt,” has stated the 
amount so due on the 3d day of August, 1871, at $1,379.43, whereas 
he should have stated the amount so due at said date at $5,051.30, 
as then settled and agreed upon by the parties themselves. 

2nd. For that the said master, in making up the account of charges 
against the defendant Lawson in favor of the complainant Floyd, 
on the same page 10 of his said report, has erroneously and improp- 
erly charged the said Lawson with the following sums of money, to 


wit: 
340 ist. Amount rec’d by said Lawson from John- 
ston (John W.,defendant in this suit)-_-._ $1,500 
2nd. Amount rec’d from same ----_--- a --.. 2,684 
3rd. Amount received by said Johnston from Com- 
missioner Chilton -__.---..--+-.---------- 99 50 
4th. Fees of U. S. marshall, paid by said Johnston__-- 32 20 
Sth. Amount paid by Floyd (complainant) to said 
SE eA 834 75 
6th. - commissions of Commissioner Chilton 
3 OE CI cicctiniincininmiinm nme 63 25 
7th. os paid by said Johnston to Payne (James 
M.) for making deed, per order of cir. c’t. 5 00 
Sth. , paid to said Johnston by Commissioner 
Chilton (Richets) 429 00 
9th. ™ paid to same by same (Jno. Chafin) ---- 109 25 
10th. = paid to same by same (White, Nighbert, 

FR Sere ete a entrees em 175 25 
11th. - Commissioner Chilton’s commissions-- 47 7d 
12th. 2s paid said Johnston by Com’r Chilton _- 100 00 
13th. & éé &é 66 6 aé 4é a 53 00 
14th. 6s 66 ce 6é 6é 6é 6 2a 44 85 
15th. e Chilton’s commissions on $103 -__----- 5 15 
16th. 2 Commissioner Chilton’s commissions on 

69 


Floyd’s note for $1,395 _-.---...-.~- 


162 ANTHONY LAWSON VS. GEORGE R. C. FLOYD. 


17th. Amount paid by Commissioner Chilten for ad- 


vertising sales_._.--.----------~--~-- 54 75 
18th. ' Com’rChilton’s commissions on proceeds 
of sales yet uncollected - ~ 131 13 


Whereas the said master should not have charged the said several 
sums of money or either of them to or against the said defendant 
Lawson. 
3rd. For that the said master, in making up the account 
341 found on pages 11 and 12 of his said report, headed “ State- 
ment of Lawson’s Account,” has again erroneously and im- a ae 
properly stated the amount due from the complainant Floyd to the 
defendant Lawson, on the 3d day of August, 1871, at $1,379.43, 
whereas he should have stated the account so due at said date at 
— as then settled and agreed upon by the parties them- 
selves. : 
4th. For that the said master has made up his said statements of 
the accounts between the complainant Floyd and the defendant 
Lawson, throughout, on the basis that the amount due from said 
complainant to said defendant on the said 3d day of August, 1871, was 
only $1,379.43, whereas he should bave made up said statements of 
said accounts on the basis that the amount so due from said com- 
plainant to said defendant at said date was $5,051.30, as then agreed 
upon between the parties themselves. \ 


Wee + eee ee ee . 


5th. For that the said master has in his said statement, found on ~fs 
pages 11 and 12 of his said report, head- “Statement of Lawson’s 
Account,” erroneously and improperly charged the said Lawson, in 
| favor of the complainant Floyd, with the following sums of money, 
to wit: 
1st. Amount paid by defendant Johnston to said Law- 
son July 10th, 1874 -------____-_-_- $1,500 
2nd. a interest on $591.17 to June 9th, 1882 —- 280 71 
3rd. Amount paid by said Johnston to said Lawson_. 2,684 00 
4th. Amount interest on same to June 9th, 1882. 1,269 53 
342 Sth. Amount interest on $719.25, paid by L. Jus- 
tice to Lawson ~................... 259 51 
6th. Amount paid by Com’r Chilton to said Johnston 99 50 
7th. ” interest on same... ~._- . _ 7 83 
Sth. a fees paid U.S. marshall by said Johnston 32 20 
9th. ” interest on same... -- ___- 7 1 77 > 
10th. ? paid Johnston by Floyd (gross)_______- 900 00 * 
103. i interest on same-__--...__.-________ 27 30 
11th. 2 paid to Johnston by Floyd (for deed)_-_- 5 00 
12th. ” paid to Johnston by Chilton _________- 429 00 
13th. “ interest on said last two items (434.00)_- 217 
14th. "4 paid to Johnston by Chilton -_...__-___ 109 25 ! 
15th. ™ interest on same_____-_____________ 50 ; 
16th. “ paid to Johnston by Chilton._.-.___- 223 00 
17th. “ interest on same riciniiillicaiiasiniaiianiinnn 45 j 
ad 
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18th. Amount payment through Commissioner Chilton 
(not stated to whom, but in fact to 


Johnston) ~----------- jains aie 100 00 
19th. _ interest on same-__-_-..-----.- <aociaiiaiiaiiiiniiin 6 86 
20th. “ payment through Commissioner Chilton 
(not stated to whom, as before) ._--~-_ 53 00 
21st. interest on same étage hiieesaenan 1 59 
22nd. . payment through Commissioner Chilton 
(not stated to whom, as before)-_ 44 85 
23rd. " commissions of Chilton, commissioner, 
on $103 ___- iiaictcan canal 5 15 
24th. ° interest on last 2 amounts__ feds 15 
25th. = Chilton’s commissions on procceeds of 
sale, uncollected - 3 131 13 


Whereas the said master should not have charged to or against 
the said defendant Lawson the said sums of money or either 
343 of them. 

_ 6th. For that the said master, at the foot of his said last- 
named statement, on page 12 of his said report, erroneously and 
improperly finds and states that there is due from the defendant 
Lawson to the plaintiff Floyd the sum of $7,112.54, whereas upon 
the pleadings and proofs in the cause, upon the merits thereof, he 
should have found and reported that there was nothing due from 
said defendant to said complainant whatever, but, on the contrary 
thereof, there was due from said complainant to the said defendant 
a large sum of money, to wit, $3,000.00, at the least. 

7th. And for that the said master, even upon the basis adopted 
by him, and upon which he has stated said accounts as aforesaid, 
has erroneously and improperly found and stated that there is due 
from the said defendant Lawson to the complainant Floyd the sum 
of $7,112.54, whereas there is no such sum due the complainant 
from said defendant in any view of this case, and the said sum so 
stated is excessive, even on the basis so adopted by said master, by 
several thousand dollars. — 


Wherefore the said defendant, Anthony Lawson, excepts to said 
report and prays the judgment of the court thereon. 
JAMES H. FERGUSON, 
Solicitor for Defendant Lawson. 


344 And at another day, to wit, at a district court of the United 
States for the district of West Virginia, held at Charleston 
on the 15th day of November, 1883 : 


This cause came on this day to be heard upon the report of 
Special Commissioner Joseph Ruffner, filed herein on a former day 
of the present term of this court, and upon the exceptions thereto 
filed by the defendant Lawson, and was argued by counsel; on con- 
sideration whereof the court is of opinion to and doth overrule each 
and all of said exceptions and doth approve and confirm said re- 


port. 
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And now, at this day, to wit, at a district court of the United States 
for the district aforesaid, held at Charleston on the day and date 
first hereinbefore written, to wit,on the 26th day of November, 
1883 : 

Special Master Commissioner Joseph Ruffner this day filed his 
amended and supplemental report in this cause in pursuance of a 
former decree herein rendered at this term; to which report de- 
fendant, Anthony Lawson, now files exceptions, and the same are 
set down for argument, and the said exceptions being argued by 
counsel and considered by the court, it is adjudged, ordered, and 

decreed that the said exceptions to said amended and supple- 
345 mental report and each of them be, and the same are, over- 

ruled, and that the said report be, and the same is, in all 
things approved and confirmed ; and this cause now coming on 
this 26th day of November, 1883, for a final hearing and being 
argued by counsel, and it appearing to the court by the said amended 
and supplemental report that there was due and owing from the de- 
fendant, Anthony Lawson, to the complainant, George R. C. Floyd, 
on the Ist day of November, 1883, including principle and interest, 
the sum of five thousand and forty-six dollars and forty cents 
($5,046.40) : It is therefore adjudged, ordered,.and decreed that the 
said defendant, Anthony Lawson, do pay to the said complainant, 
George R. C. Floyd, or to his counsel, C. C. Watts, Esq., for him, the 
said, sum of $5,046.40, with interest thereon from the said Ist day 
of November, 1883, till paid; and it is further adjudged, ordered, 
and decreed that the said defendant, Anthony Lawson, within ninety 
days from the rising of the court, do make, execute, acknowledge, and 
deliver to said complainant, George R. C. Floyd, an apt and sufficient 
deed of conveyance of the land and lots in the said contracts A & B, 
mentioned & set out, but as modified by the decree of the 18th of 

November, 1882, and as shown by the map & report of sur- 
346 ~—srveyor, John L. Cole, heretofore filed in this cause, which said 

land « lots, as shown by said map « report of said surveyor, 
John L. Cole, are embraced by the figures 1, 2, 3, 4, 5, 6, 7, 8, & 
thence to figure 20; thence from figure 20 to figure 47, & from figure 
47 to figure 25, €& thence from figure 25, in order, to figure 46, and 
to the beginning, figure 1,’and containing 632 acres, exclusive of the 
lots in said boundaries; and it is further adjudged, ordered, and de- 
creed that if the said defendant Lawson should fail, neglect, or re- 
fuse to execute & deliver such deed as aforesaid, then that J. W. 
Kennedy, who is hereby appointed a special commissioner for that 
purpose, do for & in the name & behalf of defendant Lawson make, 
execute, acknowlodge, and deliver for record such deed embracing 
the boundaries aforesaid, for which the said commissioner shall be 
allowed a fee of ten dollars, to be taxed in the costs of this cause; 
and it is further adjudged, ordered, and decreed that said defendant, 
Anthony Lawson, do pay the costs of this suit. 

And on motion of the said defendant, Anthony Lawson, who de- 
sires to appeal from the judgment and decrees of the court herein, 
an appeal is allowed him from said judgment and decrees to the 
Supreme Court of the United States upon his entering into bond, 
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with good security, in the penalty of $10,000, conditioned 
347 ~=—s according to law; and thereupon the said defendant, Anthony 
Lawson, together with James A. Nighbert, his security, entered. 
into and acknowledged a bond in the penalty and with the condi- 
tion herein required, and the said security being satisfactory to the 
court said bond is approved, and the court certifies that the sum and 
value of the matter in controversy in this suit, exclusive of costs, 1s 
of greater amount and value than five thousand dollars. 
The amended and supplemental report of —— Ruffner, com- 
missioner, filed by the decree last aforesaid, is in the words and fig- 
ures following, to wit : 


348 U. S. Dist. C’t, D. W. Va. In Chancery. 
G. R. C. Froyp v. A. Lawson & als. 


To Hon. John J. Jackson, judge of said court: 


On a former day of the present term of your honor’s court I filed 
a report in this cause by which it appeared that the amount due 
from A. Lawson to G. R. C. Floyd was the sum of $7,112.54. Since 
filing said report I have made a careful revision of the same and 
have discovered that there is an error in the amount so cha 
Lawson. The real amount chargeable to Lawson is $5,046.40. The 
error results from charging Lawson, in addition to the amount paid 
him by Johnson, with the amounts paid by Floyd to Johnson to 
reimburse Johnson for the amounts paid by him to Lawson—thus 
in effect twice charging Lawson. 

I have made a statement in accordance with this corrected view, 
which I return herewith, which shows the true statement of the ac- 
count between Floyd & Lawson. The error aforesaid extends only 
to this account and the summary, which is also corrected at the 
foot of the following statement : 


349 Lawson in Acct with Floyd. 

1871, Aug. 3. Am’t due Lawson, per agreement of this date__._..__..._.. $5,061 30 

1858, July 8. “  ofabatement in Floyd’s favor, as p’rdecree $2,024 00 

1871, Aug. 3. Int. to this date a 1,647 87 
——— 3,671 87 
“ «© 6 tS Bal. due Lawson this date _____. -___...___-._...-........ 1,379 43 
1873, Sept. 21. Int. on bal. to this date an 100 64 
rT cs Total due Lawson this date___. --... ---.-..._.-... 1,480 07 

< « «« By am’t from Sidebottom 153 00 

bs és rT; 6s bs Nighbut aad 450 00 
603 00 
rT 6’ Bal. due Lawson this date_ 867 07 
1874, July 10. Int. on bal. to this date oom 41 76 
rr “bs Total due Lawson this date anes, acailigniiaaiiaia 908 83 

“ “6 By am’t paid Lawzon by Johnson - 1,500 00 

c 6) Deduct am’t due Lawson —~_ -_-- -----.-._- 908 83 

‘ “6 6 Bal. due Floyd this date ‘ heiiar conti 591 17 
Int. on bal. to Jure 9, 1882 a 280 71 

“« July 21. By am’t paid by Johnson to Laweon -_.._-... 2,684 00 


Int. on same to June 9, 1882 mitumumane sae 
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1876, June 20. By am’t paid Lawson by L. Justice -.-_ --_- 719 25 


Int. on same to June 9, 1882 _____. -___~_ sonatas 259 51 
1881, July 7. By fees paid U.S. marshal/ by Johnson. —-.— 32 20 
Int. on same to June 9, 1882 -__._ eee 1 77 
“ Nov. 19. By Chilton’s comm’n on $900 paid to Johnson. 65 25 
Int. on same to June 9, I882_-_-. --_. 2-2 lt 217 
1882, May 10. By am’t paid Payne by Johnson for deed -___ 5 00 
Int. on same to June 9, 1882___- sales sealants ean tei nalieais 02 
os “17. By Chilton’s comm’n on am’ts paid by him to 
OE site mite saree: inte oman asian 47 75 
Int. on same to June 9, 1882. ----_. -- 2 -- 42 
Forward _ $4,144 62 1,814 13 
350 Bro’t forward—principal__.__...... $4,144 62 
Bro’t forward—interest _.._._..._..._._.._..... $1,814 13 
1882, June 9. To am’t of Floyd’s note paid by Lawson --_-. 1,395 00 
se 068 Ss Bal. interest due Ployd_.. ...... .......... ..... .... ...... 419 13 
1883, Nov. 1. By int. on principal frem June 9, 1882_-_-.-__. ..-.--_- 346 37 
se co «6 & 6 Chilton’s comm’ns on $103 paid Johnson _- 5 1d 
" “<  « am’t of Chilton’s commissions on proceeds 
of sales uncollected to this date___  .._- 131 13 


rT 6 Principal due Floyd__-_.. ---. ---- -__.----... $4,280 90 $765 50 
bs rT; ‘ Jnterest due _ a, — 765 50 


Total due Floyd to date.__.-_-___-_... $5,046 40 


SUMMARY. 
Am’t due Floyd from Lawson __-~ ---- ---. ---- ---------. $5,046 40 
&c “& Johnson * Floyd cece coeeee coos ones o $3 437 26 
« « uncollected from sales—net ..-.. .-..---..--..--.. 2,691 03 
746 23 
$4,300 17 


Respectfully submitted. 
JOSEPH RUFFNER, 


Sp’l Master in Ch’y. 


301 The exceptions to the foregoing report filed by the defend- 
ant, Anthony Lawson, are in the words and figures following, 


to wit: 


GEORGE R. C. Firoyp 
vs. In Equity. 
ANTHONY Lawson et all. 


The defendant, Anthony Lawson, in the above-entitled cause now 
comes and makes exceptions to the amended and supplemental re- 
port of Special Master Commissioner Joseph Ruffner filed in this 
cause, which exceptions are as follows : 

Ist. For that the said master in his statement of the account 
contained in said amended and supplemental report, commencing 
with the words “ Lawson in acc’t with Floyd,” erroneously finds 
and states the amount due from Floyd to Lawson under the agree- 
ment of August 3rd, 1871, at $1,579.43, whereas he should have found 
and stated that the amount due from Floyd, the complainant, to 
Lawson, defendant, at said date was $5,051.30, as then settled and 
agreed upon between the parties themselves. 
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2nd. For that the said master in his said last-named statement 
has erroneously credited the said sum of $5,051.30 so due from the 
complainant Floyd to the defendant Lawson under the said agree- 
ment of August 3d, 1871, with the ‘sum of $3,671.87, principle and 
interest, as of the date of said agreement, whereas he should 
352 not _ have credited the said sum of $5,051.30, with the said sum 
of $3,671.87, or any other sum, as of said date. 
3rd. For that the said master in said statement of said last-named 
account has erroneously and improperly charged the complainant 
Floyd with interest on the said sum of $1,379.43, mentioned in the 
first exception, from the 3rd day of August, 1871, to the 21st day of 
September, 1873, whereas he should have charged the said Floyd 
with interest on the said sum of $5,051.30 during the said period. 
4th. For that the said master in his said statement of said last- 
named account has erroneously found and stated the amount due 
from the complainant Floyd to the defendant Lawson on the 21st 
day of September, 1873, at $1,480.07, whereas he should have found 
and stated that the amount then due from the complainant to said 
defendant was $5,051.30, with the interest thereon from August 3rd, 
1871, to September 21st, 1873, added. 
5th. For that the said master in his said last-named account has 
erroneously found and stated that the amount due from the cum- 
plainant Floyd to the defendant Lawson prior to the credit given 
to the complainant on the 10th day of July, 1874, was only $908.83, 
whereas he should have found and stated that the amount then 
due from the complainant Floyd to the defendant Lawson 
3093 was a much larger sum, to wit, $5,500.00 at the least. 
6th. For that the said master in his said last-named ac- 
count has erroneously found and stated that there was due from the 
defendant Lawson to the complainant, Floyd, on the 10th day of 
July, 1874, the sum of $591.17, whereas he should have found and 
stated that there was then due and owing from the complainant, 
Floyd, to the defendant Lawson a large sum of money, to wit, 
$5,500.00 at the least. 
7th. For that the said master in his said last-named statement of 
said account has erroneously and improperly charged the said de- 
fendant, Anthony Lawson, in favor of the complainant, Floyd, with 
the following sums of money, to wit: 


Amount paid by Johnson to Lawson -----~--.---~~---- $1,500 00 
“ interest on $591.17 (part of said sum)-_---~-~~- 280 71 
“ paid by Johnson to Lawson --..-----..--.-.. $2,684 00 
eT 1,269 53 
“ interest on principle from June 9th, 1882 -_-_~ 346 37 


Whereas the said master should not have charged to or against 
the defendant Lawson in favor of the complainant, Floyd, in said 
last-named statement of account the said several sums of money or 
any or either of them. | 

Sth. For that the said master in his said last-named state- 
354 ment of said account finds and states that there is due to the 
complainant, Floyd, from the defendant Lawson, Nov. Ist, 
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1883, the sum of $5,046.40, whereas on the pleading and proofs in 
the cause on its merits there was due on that day from the said com- 
plainant to said defendant Lawson a large sum of money, to wit, 
$3,000.00 at the least, and the said master should have so found and 
stated. 

9th. And for that the said master in his said statement of said 
last-named statement of account haserroneously found and stated that 
there was, on the Ist day of November, 1883, due to the complain- 
ant, Floyd, to the defendant Lawson the sum of $5,046.40, whereas, 
even upon the basis adopted by the said master in stating said ac 
count there was and is no such sum due from said defendant to said 
complainant, and the amount so found to be due is largely in excess 
of the amount due from the defendant to the complainant upon the 
basis so adopted by the said master, such excess being $4,000.00 at 
the least. 

And the defendant Lawson rely upon his exceptions to the ong- 
inal report of said master, as also exceptions to the said amended and 
supplemental report, so far as they are applicable to said last-named 
report ; wherefore the defendant, Anthony Lawson, excepts to the said 


amended and supplemental report of said master and prays the - 


judgement of the court therein. 
JAMES H. FERGUSON, 


Solicitor for Def’t Lawson. 


BDO The appeal bond referred to in the last-aforesaid decree is 
in the following words and figures, to wit: 


Appeal Bond. 


Know all men by these presents that we, Anthony Lawson and 
James A. Nighbert, are held and firmly bound unto George R. C. 
Floyd in the just and full sum of ten thousand (10,000) dollars; to 
the payment whereof, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly, severally and firmly, 
by these presents. 

Sealed with our seals and dated this 26th day of November, 1883. 

The condition of the above obligation is such that whereas lately, 
at a district court of the United States for the district of West Vir- 
ginia, holden at Charleston, in a suit pending in said court between 
George R. C. Floyd and Anthony Lawson, certain decrees were ren- 
dered against the said Anthony Lawson, and the said Anthony 
Lawson having obtained from said district court an appeal from 
said decrees to the Supreme Court of the United States, upon his 
entering into bond, with good security, in the penalty of ten thou- 
sand dollars: 

Now, therefore, if the said Anthony Lawson shall prosecute his 
said appeal to effect and answer all damages and costs if he should 
fail to make good his plea, then this obligation to be void; else to 


remain in full force. 
ANTHONY LAWSON. SEAL. 
JAMES A. NIGHBERT. [seEat. 


Acknowledged before me and approved. 
J.J. JACKSON, Judge, &c. 
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356 I, Jasper Y. Moore, clerk of the district court of the United 

States for the district of West Vi irginia, certify that the fore- 
going is a true and complete transcript of the record in the chancery 
cause lately pending in my said court, at Charleston, in said district, 
wherein George R. C. Floyd was complainant and Anthony Law- 
son and others were defendants, in so far as the same pertains to the 
controversy between the said George R. C. Floyd and the said An- 
thony Lawson. 


In testimony whereof i have hereunto subscribed my name and 
affixed the seal of my said court, at Charleston, this — day of 
A. D. 1884. 

Seal District Court United States, District West Virginia, 
Charleston, West Va. 
JASPER Y. MOORE, 
Clerk Dist. C’t U.S., Dist. W. V. 


307  Uwstrrep STATEs oF AMERICA, 88: 


The President of the United States of America to the honorable the 
judge of the district court of the United States for the district of 
West Virginia, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said district court before 
you, between George R. C. Floyd and Anthony Lawson, a manifest 
error hath appeared, to the great damage of the said Anthony Law- 
son, as by his complaint appears, we being willing that error, if 
any hath ‘been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctl 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Su- 
preme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the ‘said Supreme Court may 
cause further to be done therein to correct that error what of right 
and — to the law and custom of the United States should 

be done. 

308 Witness the Honorable Morrison R. Waite, Chief Justice 

of the said Supreme Court, this 3rd day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 


Seal District Court United States, District West Virginia, 
Charleston, West Va. } 


Teste : JASPER Y. MOORE, 


Clerk of the District Court of the United States 
for Dist. West Va. 


Fee of clerk of dist.c’t U.S. for this record, $147.50. 
22—405 
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309 AnTHONY LAWSON 
In Error 
GEORGE R. C. FLoyp. 


Of October term, in the year of our Lord one thousand eight hun- 
dred and eighty-four. 


Afterwards, to wit, on the second Monday of October, in the same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said Anthony 
Lawson, by James H. Ferguson, his attorney, and says that in the 
record and proceedings aforesaid there is manifest error, in this, to 
wit, that by said record it appears that the judgements and decrees 
aforesaid, including said final judgement and decree, were given and 
rendered for the said George R. C. Floyd against the said Anthony 
Lawson, whereas by the law of the land the said judgements and de- _ 
crees and each of them ought to have been given and rendered for 
the said Anthony Lawson against the said George R. C. Floyd, and 
the said Anthony Lawson prays that the judgements and decrees 
aforesaid and each of them be reversed, annulled, and altogether 
held for nothing, and that he may be restored to all things which he 
has lost by occasion of said judgements & decrees. 

JAMES H. FERGUSON, 
Att'y for PUff in Error. 


Endorsed on cover: West Virginia C. C. U.S. No. 405. An- 
thony Lawson, appellant, vs. George R. C. Floyd. Filed 17th Octo- 
ber, 1884. 


a 


IN THE 


Supreme Court of the anited States. 


— 


ANTHONY LAWSON, APPELLANT, 
2S. 
GEORGE R. C. FLOYD, AppPeELLeEE. 


The deposition of the plaintiff, George R. C. Floyd, in this 
cause, not being in the record of the case,and the same being 
lost, it is hereby agreed by and between the parties, as fol- 
lows: 


ist. That so much of the evidence of the said Floyd as 
appears by the reports made by Master Commissioner Peter 
Fontaine, in this cause, shall be taken and considered by this 
court, on this appea!, to the same extent as if said deposi- 
tion of said Fioyd had been copied into said record. 


2d. It is further agreed, the said Floyd, in said deposition 
in this cause, testified to the following: That he was very 
slightly acquainted with the Logan lands, at the time of the 
contract of 1857: that he had never been over them with a view 
of ascertaining the quantity or boundary or quality of the 
same; and that he did not know the same ; that he relied on the 
representations and statements of said Lawson, in that be- 
half, in making said trade with him ; that said Lawson always 
teld him that said tract contained 1,000 acres, and so put it 
in the titie-bond ; that he always had the greatest confidence 


eaiebien 


2 ® 


in said Lawson, and relied implicitly on what he stated and 
represented, as to the quantity of said land; (and that he traded 
for said land. with the belief that it did contain 1,000 acres ;) 
that it was a sale by the acre and not a sale in gross. 

That on actual survey he found it to contain only 592 
acres; that he regarded the Waterford tract cheap at the 
price said Lawson gave for it, and so with the Smith tract. 


Question by Plaintiff’s Attorxey: Upon what did you rely 
in making the trade mentioned in said contract ? 

Axswer: Upon the representations of Mr. Lawson. 

Question by same: State whether said sale was a sale in 
gross or a sale by the acre, or quantity ? 

Azswer: It was a sale by the acre. 

Question by same: What representations were made to you 
by Defendant Lawson, as to the number of acres in your 
whole purchase ? 

Axswer: He always told me there was one thousand acres, 
and so put it in the title-bond. 


And it is agreed that the deposition of said Floyd was the 
first taken in the cause; that he never gave but the one 
deposition, and that the above is the whole of his evidence as 
to his knowledge of the Logan lands, and as to the represen- 
tations and statements of the defendant, iamaon, to Sim, 
in reference to the quantity of said lands. 

It is further agreed that the said Floyd, in reply to ques- 
tions asked him by the defendant’s attorncy, testified in his 
said deposition, as follows : 

That he received the following sums of money for lands, 
lots and timber, sold by him from the said Logan lands, to- 


wit : 


From Urias Buskirk, for lots 11 and 12..............--......- $ 7OOo co 
For a small lot, sold to John Buskirk......... woes cocees 50 oo 
For 50 acres, sold to Isaac Morgan.......... eeccesee 800 0O 
For timber sold from said land......... pocunan coocnenes 800 00 


And it is agreed that the substance of the whole of the 
evidence of the said Floyd, relative to the questions in dis- - 
pute in this appeal, are found in the reports of Master Com- 
missioner Fontaine and ‘in this agreement ; and that all of the 
said evidence shall be taken and considered by the’ court, and 
is to have the same force and effect as ‘if said “deposition of 
said Floyd had beea copied in the zecord of this case, and the 
same were read therefrom. 

It is also agreed, that on the 28th day of May, 1883, a de- 
cree was made and entered in this cause, which is not foand 
in the printed record, which Cecree is hereto annexed, marked 
“Exhibit A,” and which decree is to be taken and considered 
as a part of the record on this appeal. 


But this agreement and stipulation are made subject to the 
following conditions ; that is to say,— 

ist. The same are not to be taken and used for the purpose 
of delaying the hearing of this cause, at this term, or to give 
either the appellant or the appellee any other or higher right, 
so far as urging or insisting on a hearing or continuance of 
the cause may be concerned, than he might otherwise have. 

2d. If this cause 1s not heard at the present term, then this 
agreement and stipulation shall be treated as though the same 
had never been made. 

Dated December 16th, 1887. 

| JAMES H. FERGUSON, 
Attorney for Appellant. 
C. C. WATTS, 

Attorney for Appellee. 
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“EXHIBIT A,’ referred to in the Agreement of 
Counsel, dated December 16, 1887. 


At a District Court of the United States, for the District 
of West Virginia, holden at Charleston on the 28th day of 
May, 1883: 


Among the proceedings had was the following, to-wit : 


GEO. R. C. FLOYD. ) 
VS. > In Chancery. 
ANTHONY LAWSON, anp ats., J 


This cause came on this day to be heard and was argued 
by counsel. Upon consideration of which, the court ts of 
opinion and doth decide to refuse and deny the application 
and petition for a re-hearing and review of this cause and of 
the decrees aforesaid, heretofore praved for by the defendant, 
Lawson, and the court doth further decide and sustain the 
motion of the complainant, Floyd, to strike from this cause 
- the cross-bill heretofore filed by the defendant, Lawson, in 
the clerk’s office of this court, on the 14th day of July, 1382, 
ard the same is accordingly done and held for naught, and 
the court, further considering the report of Master Commis- 
sioner Fontaine, filed in this cause on the 5th day of May, 
1883, and the exceptions filed thereto, doth decide to con- 
firm s> much of said report and its findings as to the amount 
to which the complainant, Floyd, is entitled, by way of abate- 
ment of purchase-money, by reason of the deficiency in the 
quantity of land, as heretofore decreed, of 368 acres, to be 
$5,100.48, as of the 5th day of May, 1883. and doth sustain 
all the exceptions to said report filed by complainant, Floyd, 
and doth overrule the exceptions filed by the defendant, 

Lawson, to the said report, except so far as the costs of John 


L. Cole, surveyor, heretofore appointed, have been settled by 
a former order herein. And it appearing to the court, from 
the proceedings heretofore had in this cause other than 
what has been adjudicated herein by this decree, that there 
are certain rights, equities, payments and other matters to be 
adjusted by and between the parties to this suit, arising under 
the contract of the 3d day of August, 1871, and sales of lands 
made under the same by said complainant, Floyd, and by 
James M. Payne, Agent, and Joseph E. Chilton, Special 
Commissioner, in this cause, it is ordered that this cause be 
referred to Master Jos. Ruffner, to enquire and report into 
the matters aforesaid, arising under said contract, the sales 
made as aforesaid under the same, and affecting the rights of 
the complainant, Floyd, the defendants, Lawson and John 
W. Johnston, the amounts realized and applied by anyone in 
the whole subject matter, to whom and on what account, 
and to report any other matters which the parties or any of 
them may require or the said Master may deem pertinent. 
And, thereupon, John M. Preston, trustee of Sally B. Pres- 
ton, and the said Sally B. Preston, by her next friend, Charles 
H. C, Preston, this day, by counsel, tendered their petition 
in the aforesaid chancery suit, and moved the court to file 
the same. Objection being made by the defendants to 
the filing of the said petition, the court takes time to consider 
of the same. 
A Copy—tTeste : JASPER Y. MOORE, Clerk, 
Dis. Ct. U. S., D. W. Va. 
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Supreme Court of the Muited States, 


October Term, 1886.—No. 405. 


ANTHONY LAWSON, Appextanrt, 
vs. 
GEORGE R. C. FLOYD, Aprpex.ex. 


BRIEF FOR APPELLANT. 


Statement of the Case. 


On the 2d day of December, 1857, a contract in writing 
was entered into between the said Floyd and Lawson, as 


ee follows : 


<a “ Memorandum of an agreement, made this 2d day of 
a December, 1857, between George R. C. Floyd, of the one 
part, and Anthony Lawson, of the other part, witnesscth - 
more That the said Floyd has sold to the said Lawson, for 
Fe twenty-six thousaad dollars, two several tracts of land, lying 
in the west end of Burke’s Garden, in the county of 


aa Tazewell, one knowa as the Waterford place and supposed 
a to contain eight huadred aad two acres, and the other known 
Se as the Smith place, adjoining the other, and supposed to con- 
“Ss tain four hundred and sixty seven acres; the title to the 
é- Ss Waterford place is in John B. Floyd; and the said Geo. R. 
4 C. Floyd binds himself to procure a deed therefor to the said 


Lawson with general warranty and relinquishment of dower, 
and the title to the Smith place is in one Ballard P. Smith, 


who wal make 2 deed therefor, with gemeral warranty and 
relinquishment of dower, upon the payment of the purchase- 
money hereinafter named ; and the said Floyd is to deliver 
possession of said tracts of land at onee; and the said Law- 
son, for the said tracts of land, binds himself to pay as fol- 
lows, viz: To Ballard P. Smith, the amount for which said 
Smith place sold for under a decree of the circwit court of 
Washington county, which is supposed to be $8,410, but if 
that is not the correct sum itis to be ascertained, and to pay 
to A. S. Gray the sum of $9,850, which may be paid in three 
installments of $3,283.33 each — one due January ist, 
1859 ; one due January ist, 1860, and the other due January 
1st, 1861, cach bearing interest from January !st. 1858; and 
also to convey to the said Floyd the property of said Lawson 
at Logan Court-House, consisting of five half-acre lots, viz - 
Nos. 8, 9, 10, 11 and 42 in the original plan of the town of 
Lawnsville, now Aracoma, and about 1,000 acres of land 
lying on the east side of Guyandotte and north of Aracoma ; 
being all the lands owned by said Lawson below or north of 
Kezees’ branch, lying back of lots Nos. 6 and 7 and below the 
public square, and down as far as McDonald’s land; and the 
said Lawson puts the property at ten thousand dollars, and 
the said Lawson is to make the said Floyd a deed, with 
general warranty and relinquishment of dower, to the above- 
described property, except ‘ome recent grant and part of another 
tract lying back from the river, which he is only to convey 
specially, and the said Lawson is to deliver possession of the 
lands and lots by Ist March next, except the store-house 
and dwelling-house, and — of them by the rst of May next ; 
and whereas the above payment to Gray & Smith and the 
above property at $10.000 makes more than the sum of 
$26,000, which the two tracts of land in the garden are rated 
at, it is agreed that the difference, whatever it may be, be- 
tween six thousand dollars and the sum necessary to be paid 
to Smith, shall be due from said Floyd to the said Lawson, 
to be paid when said Lawson delivers possession of the 
lands, lots, &c,, at Aracoma, and the said Lawson has the 
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privitege of retaining the title to the lands te be conveyed 
by him till the said balance is paid. 
= Witness the followiag signatures and seals. 
“GEO. R. C. FLOYD, [szax.] 
“A. LAWSON, [sear.]” 


See “Exhibit A,” Printed Record, p. ta 


At the date of said agreement, the said Floyd had ao mterest 
whatever in the said “‘ Waterford place,” aad the only interest 
he had to the “ Smith place” was <ceatingent upoa the pay- 
ment of the purchase moacy therefor, in pursuaace of his 
purchase thereof at a judicial sale. 

As.to the “ Waterford place,” he acted as the agent of his 
brother, John B. Floyd, the owner thereof, as will more fully 
appear hereafter. 

The sum due from Floyd for the Smith place was $3,667. 50, 
instead of $8,410, as stated in said contract, and the same 
was paid by Lawson to Smith, and a deed of conveyance was 
executed to Lawsoa by Smith and wife in pursuance of said 
agreement. | bere 

By this payment to Smith, Floyd became iadebted to 
Lawson ia the sum of $2,667.50, which, by the terms of said 
agreemeat, became a lien on the real estate sold by Lawson 
to Floyd, for its paymeat. 

Floyd took possession of said real estate under said 
agreement, as therein provided for, and held and occupied 
the same until after the close of the late war, without paying 
either principal or interest, or any part thereof of said sum of 
money, and about the year 1866, the said Lawson commenced a 
suit in equity m the circuit court of Logan couaty, West Vir- 
ginia, to enforce his vendor's lien on the real estate sold by 
him to Floyd, as stated in said agreement, which suit was 
compromised and settled by an agreement in writing, dated 

August 3d, 1874, as follews: 


“‘ This contract, made this 3d day of August, 1871, between 


Anthony Lawson, Geo. R. C. Floyd, and John W. Johnston, 
witnesseth: That whereas a certain suit is pending in the 
circuit court of Logan county, West Virginia, in which 
Anthony Lawson is plaintiff, and said Floyd and Johnston and 
others, defendants, touching a balance of purchase-money 
claimed by said Lawson for a tract of land near Logan 
Court-House: Now, therefore, the said suit is to be dis- 
‘missed at the next term of the court, each party paying his own 
costs, and all matters in said suit are settled on the following 
terms, viz: a note executed by A. Lawson to Geo. R. C. 
Floyd, which was filed by said Floyd as an offset against 
said Lawson in the said suit, is to be credited with the sum 
of two thousand, seven hundred and sixty dollars, as of the 
date of June 3oth, 1858, being the amount, principal and in- 
terest, at that date, of the legacies given by the will of Mrs. 
Letitia Floyd to Letty P. Lewis and Nicketie P. Johnston, 
which legacies were paid by said Lawson, the said payments 
so made being hereby ratified by said Floyd ; and it is further 
agreed that said Johnston shall assume and he does hereby 
assume and bind himself to pay to Anthony Lawson the 
balance of said purchase-money, amounting, principal and 
interest, at this date, to $4,851.30, and the costs of said suit, 
estimated to be $200.00, making in all five thousand and fifty- 
one dollars and thirty cents, as foliows, viz: one-third on 
or before the first day of January, 1873; one-third on or be- 
fore the first day of January, 1874, and one-third on or before 
the first day of January, 1875, all bearing interest at six per 
cent. per annum from this date ; and it is further agreed that 
said Lawson and said Floyd shall each, and they do hereby, 
bind themselves that the property and the control of the tract 
of land herein mentioned, sold by the said Lawson to said 
Floyd, estimated to contain 1,000 acres, shall be in said 
Johnston as an indemnity to him, which is described as fol- 
lows, viz: All the land owned by said Lawson, lying below 
the Kezees branch above Aracoma, lying back of the lots Nos. 
5.6 and 7, in the original plan of the town of Lawnsville (now 
Aracoma), including the following town lots, as laid down in 
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said plan of the town of Lawnsville, viz: Nos. 8,9, 10, II 
and 12; thence down the river to box-elders, at the lower 
end of said Lawson's land ; thence with the division line be- 
tween said Lawson’s land and McDonald's land; thence up the 
point of the ridge below the sugar camp hollow to the back line 
of said Lawson’s land; thence with the back line to said Kezees 
branch, and thence down the same to the beginning; but 
the said Lawson is to retain the legal title to said lands 
and lots as a security for the payment of the said pur- 


_ chase-money, except the land and lots sold to Isaac Morgan 


and John and Urias Buskirk ; and it is further agreed that 
said portions of said land as may be sold by said Johnston or 
his agent, shall be conveyed by the said Lawson to the 
purchaser, upon the payment to him of the purchase-money 
of the said portion, and the balance of the land, if any, not 
sold by the said Johnston or his agent to third parties, is to 
be conveyed by the said Lawson to the said Floyd, when the 
said sum of $5,051.30 is paid, with its interest; and it is fur- 
ther agreed, that the portions of land sold by Geo. R. C. 
Floyd to Isaac Morgan, being about fifty acres, at the lower 


end of the tract, and Lots Nos. 11 and 12, in the original 


pian of the town of Lawnsville, now Aracoma, lying be- 
tween the river and the present street, and extending down 
to the lower corner of the stable, and thence to the river, 
sold to Urias Buskirk, shall be ratified, and the legal title 
shall be conveyed by said Lawson to the said Morgan and to 
the said Buskirk, respectively, or to such persons as they 
shall in writing direct, whenever requested to do so by said 
Floyd: And the said Lawson shall convey all the old patent 
lands with general warranty, and the back lands with special 
warranty. 
“Witness the following signatures and seals: 
“A. LAWSON, [Seal. ] 
“GEO. R.C. FLOYD, [Seal.] 
“JOHN W. JOHNSTON, [Seal.}” 


See “Exhibit B,” printed record, pp. 15, 16. 


After the making of said last-named contract, the said 
Johnston appointed the said Floyd his agent to make sales 
of said land as contemplated by said agreement, and, as 
claimed by Floyd in his bill in this case, he sold, as such 
agent, several lots and parcels of said land, the purchase- 
money for which amounted to $5,160.00. 

Floyd so conducted himself in the business of his agency 
as to displease his principal, and he was, for that reason, re- 
moved from his agency and James M. Payne, Esq., was ap- 
pointed by Johnston in his place. After his appointment, 
the said Payne commenced ;siits in the Circuit Court of Logan 
county, West Virginia, for’ghe specific execution of the con- 
tracts of sale which Floyd alleged he had made, as such 
agent; and pending these suits the said Floyd caused a sur- 
vey of the said lands to be made, whereby, as he alleged, it 
was discovered that the Logan lands to be conveyed to him 
by said Lawson contained only 592 acres, instead of 1,000 
acres. 

And, thereupon, in the fall of 1877, he commenced this 
suit in the Circuit Court of Logan county, West Virginia, 
and on the application of the defendants, Lawson and John- 
ston, the same was removed into the District Court of the 
United States for the District of West Virginia, said Court 
having Circuit Court powers. 

The plaintiff's bill is found on pages 1 to 9 of the printed 
record. Its material allegations. so far as they refer to the 
questions arising on this appeal are concerned, are as follows : 


1. That at the date of the original contract (exhibit A), the 
plaintiff was wholly ignorant of the quantity of lands in 
Logan which the defendant, Lawson, was, by the contract, to 
convey to him, and that he relied entirely, as to that matter, 
upon the statements and representations of the defendant. 
Lawson, in whom he had implicit confidence. Printed record, 


pp. 5. 6. 
2. That before and at the date of said contract, said Law- 
son “wilfully, knowingly and falsely represent unto this plain- 
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tiff that the said Logan lands contained ‘about one thou- 
sand acres,’ and thereby induced this plaintiff to enter into 
said contract for the Logan lands aforesaid, as set out in the 
agreement of the 2nd day of December, 1857; that the 
plaintiff would not have entered into said contract but for 
= said representations so made as aforesaid by said Lawson.” 
Td. 

3. That “still not suspecting the truth of the aforesaid 
representations made by the said Lawson as aforesaid, touch- 
ing the quantity of the Logan lands,” he entered into the 
contract of August 3d, 1871, with the defendants, Lawson and 
Johnston. 


4. That in the fall of 1875, the plaintiff had the said Logan 
lands surveyed, and found that they contained only 592 acres, 
instead of 1,000 acres, which fact he communicated to Law- 
son by letter, and asked him to account for the deficiency, 
which he failed to do. /d., 6, 7. 


; The answer of the defendant, Lawson, to this bill, admits 
7: that the plaintiff was ignorant of the quantity of the Logan 
3 lands at the date of said contract, and avers that he, said 
Lawson, was also ignorant of the quantity of said lands at 
that time, and that he was still _— of the true quantity 
of said lands. /d., p. 33. 
| And he, in the same connectiqn, exten thet at the tena 
the execution of the contract “ he distinctly stated to the said 
} plaintiff, in substance, that he did not know the quantity of 
| | land in the tract, and that he was unwilling to guarantee any 
| 


particular quantity of acres in. said tract, and hence it was 
that said land was described in the contract as containing 
‘about one thousand acres,’ which was understood by both 
parties at the time, and by the defendant, Johnston, who 
i - drew the contract, not to bind this defendant to make good 
fe: the said one thousand acres in case of any deficiency, and 
this defendant would not have signed the contract with any 
SS other understanding than this. And this defendant expressly 
= avers and charges that said sale was a sale in gross and not 


8 


a sale by the acre, and that it was so understood by the plain- 
tiff himself at and before the final execution of the said con- 
tract.” /d., pp. 33, 34- 

’ Said answer further avers that the chief value of said tract 
of land, at the date of the contract, consisted of the: town 
lots, with the buildings thereon, the bottom land, and the 
coal bank spoken of in the answer of the defendant, John- 
ston; that the back or mountain lands were of but little 
value, being steep, rough and rugged, so much so, in fact, 
that he, said Lawson, had never been over them, except to a 
limited extent, and that he knew of no one who had ever 
been over them, except to the same limited extent. 

The answer then denies “‘ each and every allegation of said 
bill which, directly or by implication, charges him” (the said 
Lawson) “ with holding out any inducements or making any 
statements or representations to the said plaintiff as to the 
quantity of acres in the said tract of land, to induce him, the 
said plaintiff, to enter into the said contract, or otherwise ; 
but on the contrary thereof, this defendant avers the fact to 
be, that the said contract for the sale of the said Tazewell 
lands to inis defendant was first proposed by the said plaintiff 
to this defendant in the county of Tazewell, in the month of 
April, 1857,” and that the plaintiff then proposed to take the 
Logan lands at $10,000.00, in part payment of the $26,000.00 
for the Tazewell lands. /d.. p. 34. | 

The said answer also avers that John B. Floyd was the 
owner of the said “Waterford place” at and before the date 
of the said contract, and that the said plaintiff, in making 
said contract, and in all that he did in reference to it, acted as 
the agent of the said John B. Floyd; and that before mak- 
ing the said contract with the said plaintiff, the defendant, 
Lawson, visited the said John B. Floyd in Washington City, 
in reference to the proposed contract, and was told by him 
to go on and make the contract with the plaintiff and he 
would ratify it,“‘and convey the said ‘Waterford place’ to 


this defendant, which he afterwards did as agreed.” /d., pp. 


34, 35- 


And finally, so far as this matter is concerned, the answer 
denies expressly that the defendant, Lawson, “knowingly and 
falsely, or otherwise, represented to the plaintiff that the said 
Logan lands contained about one thousand acres, in any 
. other way or manner, or in any other sense than is herein- 
2 before stated,” and denies that the said Lawson, in any way 
: whatever, “either by request, inducements, representations or 
. otherwise, induced the said plaintiff to enter inte said con- 
| tract, but that, on the contrary thereof, the said contract was 
first proposed as aforesaid by the said plaintiff, and it was 
never thought of by this defendant until it was so proposed 
by the plaintiff, and this defendant would never for a moment 
: have entertained it if the said plaintiff had refused to take 
| : his Logan lands.” /d., p. 36. 

= The answer denies all personal knowledge of the alleged 
= deficiency in the quantity of the land, and denies that the 

plaintiff is entitled to aay relief therefor, if it be true. 

The Court will observe that the plaiatiff does not aver in 
his bill that the sale of the Logan lands was, or was intended 
or understood to be, a sale by the acre, but that the sole 
ground for relief set up in his bill is the alleged false and 
fraudulent representations by the defendant, Lawson, as to 
the quantity of land contained in the tract. 

And all of these allegations being denied by the said an- 
swer, it was incambent upon the plaintiff to prove them by 
the measure of proof rcquired in courts of equity. 


Depositioas were taken by both parties, aad on the 23d 
day of November, 1881, a decree was -made and entered by 
the court that the plaintiff was entitled to an abatement of 
the purchase-money set out in the contract of December 2d, 
1857, by reason of the deficiency of, 408 acres in the tract of 
1,000 acres, and a reference was made to a master of the 
court to ascertain and report upon the matters and things 
mentioned in said decree. Printed record, pp. 116, 117. 

The report of said master is found in the printed record on 
pages 117 to 125, mclusive. 
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This report was excepted to by counsel for the plaintiff on 
the Sth day of May, 1882. /d., p. 125. And the court, with- “= 
out passing upon the exceptions, re-committed the report to : 
the master on the 18th day of November, 1882, “with instruc- ! 
tions to make a full and complete report of the matters and 
things contained in the decree of reference to him, and to re- 
port upon such other matters and things pertaining to this 
suit, as either party thereto, may in writing require.” /d., p. , 
138. : ‘ 

On the sth day of May, 1883, the said master filed his re- 
port under said last-named decree, which report is found on 
pages 146 to 152 of the printed record. Both parties filed 
exceptions to this report. Printed record, pp. 152, 153. 

On the 20th day of May, 1882, the defendant, Anthony 
Lawson, filed his petition for a re-hearing, among other 
things, of the interlocutory decree made in-this cause at the 
next preceding term of the court, and for leave to file a bill, 
i in the nature of a bill of review, for that purpose, &c. /d., 

p. 125. : 
Said petition is found on pages 127 to 130 of the printed : 
record. By reference to page 129, it will be seen that the de- : 
fendant, Lawson, in his said petition, prayed for another sur- 
vey of the said tract of land, and that one McDonald, the 4 
owner of a moiety of a tract of 700 acres, of which said de- 
fendant owned the other moiety, be made a party to the suit, . 
and for leave to file a bill, in the nature of a bill of review, to . 
have the decree deciding that the plaintiff was entitled to an 
abatement in the price of the Logan lands, set aside, and for | 
leave to file a cross-bill to reform and correct the said two 
contracts, A and B, &c. All of these prayers were granted | 
by the court. Printed record, pp. 125, 126. 2 
In pursuance of the deave given by the court, the said - L 
Lawson, on the 14th day of July, 1882, filed his cross-bill in . = 
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the clerk’s o‘fice of said court. This bill is ane on pp. 131 
to 137 of the printed record. 

On the 18th day of November, 1882, the plaintiff moved 
the court to strike out this cross-bill of the defendant, Law- 
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son, to which motion objection was made by Lawson, and 
the court took time to consider thereof. /d., pp. 137, 138. 

On the 20th day of May, 1882, the court, on the said pe- 
tition of Lawson, ordered a survey of the Logan lands in 
question to be made by John L. Cole, and said Cole, in 
obedience to said order, made a survey thereof, and reported 
the same to the court. This report is found on pp. 139 to 
143 of the priated record. The said Cole, as appears by this 
report, made a partition of the said 700 acres between Law- 
son aad McDonald, as required by said* decree, and the said 
report and partition were confirmed by the said court. Priated 
record, p. 138. 

It was shown by said survey and report, that there were 
63g acres in the Logan tract of land, instead of but 592, as 
claimed by the plaintiff in his bill, and the court corrected its 
former decree, as to that matter, accordingly. /d. 

On the sth day of May, 1883, the master, to whom his for- 
mer report had been re-committed, made his second report, 
which is found on pp. 146 to 152, of the printed record. 
Both parties excepted to this report. /@., pp. 152, 153. 

On the 8th day of November, 1883, Master Commissioner 
Ruffner made a report in this cause, which report is found on 
pages 153 to 160 of the printed record. 

The defendant, Lawson, filed exceptions to said report, 


-- which are found on pages 161, 162 and 163 of said record. 


Ano on the 15th day of November, 1883, a decree was ren- 
dered by said court, overruling said exceptions and confirm- 
ing satd report. Printed record, p. 163. 

On the 26th day of November, 1883, a final decree was 
made in this cause, reciting the filing of an amended and 
supplemental report by said Master Commissioner Ruffner, 
which report is found on pages 165, 166, of the printed record. 

The defendant, Lawson, filed exceptions to this report, 
which are found on pages 167, 168, of said record. These 
exceptions were overruled by the court, and the said last- 
named report was confirmed. This report was made, so far 
as appears, of the commissioner’s own motion, no decree 


having been made directing him to do so, an? after his for- 
mer report had been confirmed. 

His first report, which was confirmed as aforesaid, finds 
that the amount due from Lawson to Floyd was $7,112.54, 
and this report stands unchanged, unless the subsequent re- 
port, made without authority, changes it. It is not referred 
to in the final decree. By this final decree, the sum of 
$5,046.40 is found to be due from Lawson to Floyd, and the 
same is thereby decreed to be paid by said Lawson to Floyd, 
with interest thereon from the 1st day of November, 1383, 
till paid. Said Lawson is also thereby required, within go 
days from the rising of the court, to convey said Logan lands 
to the plaintiff, &c., and to pay the costs of the suit. 


ASSIGNMENTS OF ERROR. 


The appellant and plaintiff in error assigns as errors in the 
decrees and proceedings of the said District Court in this 
cause, the following : 


1. The court erred in holding and deciding that the plain- 
tiff in the court below was entitled to an abatement in the 
price of the Logan lands, in controversy in this suit. 


2. The court erred in holding and deciding, as it did in 
effect, that the alleged sale of the Logan lands was a sale, by 
the acre, of 1,000 acres, and not a sale in gross. 


3- The court erred in holding and deciding that the con- 
tract of the 2nd of December, 1857, was a contract for the 
sale of 1,000 acres of land, and that the clause of warranty 
therein was a warranty of quantity. 


4. The court erred in holding and deciding, as it did in 
effect, that the said Floyd was induced to enter into the said 
contract by the false and fraudulent representations of the 
said Lawson. 


5. The court erred in holding and deciding that the said 


contract: of December 2d, 1857, was still in full force, and 
unaffected by the subsequent contract of August 3d, 1871. 


6. The court erred in overruling the exceptions, and each 
of them, filed by said Lawson to the reports, and each of 
them, of the said Commissioner Ruffner. 

7- The court erred in confirming the said reports, and 
each of them, of said Commissioner Rufiner. 

8. The court erred in holding and deciding that there was 
due from the said Lawson to the said Floyd, the sum of 
$5,046.40, as stated in said final decree. 


g. The court erred in holding and deciding that any sum, 
whatever, was due from the said Lawson tothe said Floyd. 


10. The pleadings and proofs in the case showed that there 
was due from the said Floyd to the said Lawson, for the said 
Logan lands and lots, at the date of said final decree, the 
sum of $3,000, at the least, and the court erred in failing and 
refusing to so find and decree. 

11. The principle upon which the court held and decided 
that. the said Floyd was entitled to an abatement in the price 
of the Logan lands, and the amount of such abatement, was 
erroneous, and the court erred in adopting it. 


12. The bill of the said Floyd should have been dismissed 
for want of equity, as well as for want of jurisdiction, and the 
court erred in failing to dismiss the same. 


POINTS. : 


I. 


The contract of December 2d, 1858, between Floyd and Law- 
son, was neither in law nor in fact,a sale of the lands, by the 
oue to the other, by the acre, but was a sale im gross. 


By reference to this agreement, it will be seen that Floyd 
sells to Lawson, for $26,000, two tracts of land, adjoining 
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each other, one called the ‘‘ Waterford place,’ supposed to 
contain 802 acres, and the other known as the “ Smith 
place,” supposed to contain 467 acres. The title to the 
Waterford place was in John B. Floyd, and the title to the 
Smith place was in Ballard P. Smith.. Lawson was to pay 
the purchase money as follows: To Ballard P. Smith, the 
amount for which the said Smith place was sold under a de- 
cree of the circuit court of Washington county, supposed to 
be $8,410, but if that was not the true sum, it was to be 
ascertained and paid by said Lawson; and to A. S. Gray 
$9,850, in three installments. And also to convey to said 
Floyd the property of said Lawson, at Logan Court-House. 
“‘ consisting of five half-acre lots, viz: Nos. 8, 9, 10, 11 and 
12, in the original plan of the town of Lawnsville, now 
Aracoma, and about 1,000 acres of land lying on the 
east side of Guyandotte and north of Aracoma, being 
all the lands owned by said Lawson below or north of 
Kezee’s branch, lying back of lots Nos. 6 and 7, and 
below the public square, and down as far as McDonald's 
land.” In this connection, the attention of the court is called 
to the map of this land, made by surveyor Cole, found in the 
record. The line of division between the lands of Lawson 
and the McDonald lands, is shown on said map by the figure 
37, and the line running back from the river, therefrom, to the 
figure 47. The agreement then says: ‘“ And the said Law- 
son puts the property at $10,c00, and the said Lawson is to 
make the said Floyd a deed with general warranty and relin- 
quishment of dower to the above described property, except 
one recent grant, and part of another tract lying back from 
the river, which he is only to convey specially,” &c. 

The loose manner in which this contract is drawn, of itself, 
shows, that neither of the parties were looking or caring for 
quantity, No provision is made for a survey of any of the 
lands mentioned in the contract, and Floyd was content to 
take a deed, with special warranty, for one recent survey, and 
part of another, lying back from the river, without specifying 
the date of either survey or grant, or the quantity contained 
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or supposed to be in either. The part of the recent survey al- 
luded to, was evidently the 700 acres, or nearly that, partitioned 
by Cole, between Floydand McDonald, which gave Floyd 333 
acres, to be conveyed with covenants of special warranty. 
How much there may be of the other tract to be so conveyed, 
we don’t know. It may be the half, or two-thirds or 
three-fourths of the remainder. If this land had been de- 
scribed simply as aéout 1,000 acres, and stopped there, it 
would not have amounted to anything more than if the 
words used had been “1,000 acres, more or less,” but it 
don’t stop there, but continues, “ being a// the lands owned by 
said Lawson, below or north of Kezee’s branch,” &c. 

It will hardly be contended that, if there had been more 
than 1,000 acres in the boundary owned by Lawson and de- 
scribed in the contract, that Floyd would not have been 
entitled to a conveyance of the whole when he complied with 
his contract. And I respectfully submit that he would have 
been so entitled, beyond all question. And if I am right in 


- this, the controversy is ended, for if he would have been 


entitled to the excess, he must submit to the deficiency. 

And I submit further, that the language used in the con- 
tract is simply descriptive of the land to be conveyed by Law- 
son to Floyd, and does not, and cannot, amount to a warranty 
of quantity. | 

On this subject see Crislip, Guardian, &c. vs. Cain, !9 
West Va. Rep., 438. 

The constitution of West Virginia, Article 8, sec. 5, 
requires the Court of Appeals of the State “to prepare a 
syllabus of the points adjudicated in each case concurred in 
by three of the judges thereof, which shall be prefixed to the 
published report of the case.” 

The decision of the said court in the case referred to 
covers, I think, every point arising on this appeal. 

Upon the point now under consideration, the court is re- 
ferred-:to paragraphs 18, 19 and 22, of the syllabus to the 
above cited case. 

See also Ketchum vs. Stout, 20 Ohio Rep., pp. 453, 463. 


Il. 


The contract of December 2d, 1857, between the parties, was 
a contract of hassard,on both sides, and neither party was 
entitled thereunder to compensation for any excess or deficiency 
tn the number of acres in either of the tracts of land therein 


mentioned. 


Upon this point, see the authorities above cited. 


IIT. 


The contract of December 2nd, 18 57, was rescinded by that 
of August 3d, 1871, and this case must be decided on that con- 
tract, regardless of tlhe other. 


By reference to this contract, it will be seen that the ac- 
count between Floyd and Lawson, then in suit between them, 
growing out of said first-named contract, was settled and com- 
promised, and the amount then due from Floyd to Lawson 
was fixed at $5,051.30, payable in three installments, as 
therein specified. And the said John W. Johnston be- 
came a party to said last-named contract, and bound himself 
thereby to pay to the said Lawson the said sum of money, with 
its interest, as the same became due and payable. The said 
contract then provides as follows: 

“And it is further agreed that said Lawson and said Floyd 
shall each, and they do hereby bind themselves, that the 
property and the control of the tract of land herein men- 
tioned, sold by said Lawson to said Floyd, estimated to con- 
tain 1,000 acres, shall be in said Johnston, as an indemnity 
to him, which is described as follows, viz: ‘All the land 
owned by said Lawson, lying below the Kezees branch, above 
Aracoma, lying back of lots Nos. 5, 6 and 7, in the original 
plan of the town of Lawnsville (now Aracoma), including 
the following town lots as laid down in said plan of the town 
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the river to box-elders at the lower end of said Lawson's 

land; thence with the division line between said Lawson’s 

land and McDonald’s land ; thence up the point of the ridge 

below the sugar camp hollow to the back line of said 

¢ Lawson’s land; thence with the back line to said Kezee’s 
branch, and thence down the same to the beginning ;” &c. 
In this contract the land is described as the land sold by 
said Lawson to said Floyd, estimated to contain 1,000 acres, 
and in the first contract it is described as about 1,000 acres. 
In both contracts it is described as “all the land owned by 
said Lawson lying below Kezee’s branch,” &c. But the 
boundary lines of the land set out in the last-named contract 
are very different from those contained in the first contract. 
The said last-named contract being essentially different from 
the first, must govern this case. 


of Lawnsville, viz: Nos. 8,9, 10,11 and 12; thence down 
| 


IV. 


But, sf the contract of August 3, 1871, does not supersede that 
of December 2nd, 1857, tt 1s undoubtedly a modification of that 
contract to the exteni tn which they differ, as above stated. 


The contract between the parties is, therefore, to be con- 
sidered as a sale of aff the lands owned by Lawson below Ke- 
zee’s branch, with the exterior lines thereof specifically set 
out therein, estimated to contain 1,000 acres. And this 
brings it more clearly within the principles decided in the 
cases above cited. 


V. 


The allegations of fraud and misrepresentation contained in 
the bill in this cause are not sustained by the evidence. 


All of these allegationsare specifically denied by the answer 
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of Lawson, and the plaintiff, Floyd, has utterly failed to prove 
them. 

The evidence in the record in reference to this matter, is 
2s follows : 


On cross-examination of the defendant Lawson, who was 
sworn as a witness on his own behalf, he was asked the fol- 
lowing question : 


“Did you at any time before making the contract of 
December 2d, 1857, represent to the plaintiff that there was 
about 1,000 acres of land in the boundary sold to the plaintiff, 
or at the time of executing the contract?” To which said 
Lawson answered : 


“I did not before the making of said contract, at any time, 
make any such representations. I don’t know who mentioned 
the thousand acres at the time of the writing of the contract, 
but I know that I objected to mentioning of any number of 
acres; but Mr. John W. Johnston, who was writing the con- 
tract, said that it would make no difference, as he would 
describe it in the contract by its boundaries. I know that I 
never represented it as having a thousand acres at the time 
of making the contract, or at any other time, but I did repre- 
sent it as a tract that had never been measured, and I did not 
know the quantity it contained.” Printed record, p. 89. 


And in answer to a question found on page 102 of the 
printed record, in reference to the character of the sale of the 
Logan lands, whether it was in gross or by the acre, he 
says: 

“It was a sale of my property here to the plaintiff in gross ; 
there was no price fixed per acre; I sold it to him for 
$10,000, by the boundary as set forth in the contract of 
2d December, 1857. There was nothing said at the time of 
the sale about it being sold by the acre ; neither tract of land 
was to be measured. I took the tracts I got for $26,000, 
and sold the land to Floyd for $10,000.” 


~~ 
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Again said Lawson is asked by his counsel the following: 
questions, and to which he gave the following answers : 
Question.—‘* What representations, if any, did you make 
to the said plaintiff as to the quantity m3 acres of the Logan 
lands ?” 
Aaswer.—‘Nothing was said about quantity that I recollect 
of, until the contract was reduced to writing, the 2d Decem- 


ber, 1857.” 


Question.—“ What knowledge, if any, did you have at the 
time said contract was agreed upon, as well as at the time it 
was executed, as to the quantity of the lands in question ?” 

Anuswer—“ None, so far as measurement was concerned. 
I had been over them and had seen them, but had never had 
them surveyed, or known of them being surveyed.” 

Question —* What knowledge, if any, did you have, at the 
time of the last named contract mentioned in the bill, as to 
the quantity of said Logan land, and what, if anything, was 
said on the subject by the parties, or any of them, yourself in- 
cluded ?” 

Answer—*“ 1 had no more knowledge then as to the quan- 
tity than I did at the time of entering into the contract of 
December 2d, 1857. Mr. Johnston was writing the contract 
of August 3d, 1871. He asked the quantity of acres. Col. 
Floyd answered about 1,000 acres. I replied that I would 
guarantee no quantity of acres whatever ; that the tract was 
made up of several tracts and parts of tracts, and that I 
didn’t know how much was in it. Mr. Johnston then said 
he would put it at about 1,000 acres, or estimate it at that 
quantity, and said he would set out the boundaries of said 
land as all the land I owned between Kezee’s branch and to 
the McDonald line, as set out in the contract of August 3d, 
1871.” 

Question — If there is such a deficiency in the estimated 
quantity of said Logan lands, as claimed by the plaintiff, and 
you had known the fact at the time of the contract of sale 
from you to the plaintiff, would you have sold them for any 
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less sum in the contract of sale as made by you and 
the plaintiff, than the sum for which you did sell them by 
that contract ?” 

Answer.— ‘1 would not have taken one dollar less, no 
matter what the deficiency was, and taken the Waterford land 
at $16,000. I consider the chief value of my Logan lands 
consisted in the town lots and buildings and the bottom 
land, and coal bank.” 

Question —" Then what was the principal or chief induce- 
ment that led you to give the §16,000 for the Waterford lands ?” 

Answer. It was the taking of the Logan lands in gross 
at $10,000, and that was the inducement and the only reason, 
in fact, for buying the Waterford Iand.” Printed record, pp. 
103, 104 and 105.” 


And in answer to a question asked him, found on page 103 
of the record, said Lawson says, among other things, that 
the proposition for the trade of the lands was made to him 
by Floyd at Tazewell Court-house, and that some time in the 
summer or fall of 1857, the terms were agreed on at his home 
at Logan Court-house, but that the contract was not reduced 
to writing until December 2nd, 1857, at Tazewell Court- 
house. He thea says: “I agreed to pay $16,000.00 for the 
Waterford tract, in consideration that they would take my 
Logan lands at $10,000.00, I having been offered the Water- 
ford lands at $10,000.00, cash, and could have bought it for 
that sum. The plaintiff was acting as agent for his brother, 
jno. B. Floyd, as to the Waterford land, the legal title to said 
land being in said Jno. B. Floyd.” 


The defendant, John W. Johnston, was examined as a wit- 
ness, on behalf of defendant Lawson, as well as on his own be- 
half, and in answer to a question, as to his knowledge in 
reference to the quantity of the Logan lands, and what was 
said by Lawson and Floyd, as to the quantity of the land, 
&c., he says: 


“I had no knowledge at all of the quantity of said land; 


> 
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I knew nothing about it; I wrote the contract, Messrs. 
Floyd and Lawson sitting at the table. When I came to that 
part of the contract where I had to describe the number of 
acres, I asked the question, addressed to both of them, how 
many acres there were. Mr. Floyd said,‘A thousand ;’ Mr. 
Lawson said, ‘No; I won’t be bound to any particular num- 
ber of acres: there are several tracts, and I don’t know how : 
they would run out.’ Then I used the language contained a 
in the contract, describing the land, which seemed to be sat- 4 
isfactory to them both.” 


This is all the evidence in the record bearing upon the 
charges of fraud and misrepresentation contained in the bill, 
and it not only fails to sustain those charges, but it proves 
them to be without the slightest foundation, in fact. 

And this being the only ground upon which the relief 
prayed for in the bill is predicated, the decrees granting 
Floyd that relief were plainly erroneous. 


= It is not alleged in the bill that the defendant, Lawson, 
: knew the quantity of land contained in the tract, or that he 
fraudulently concealed any knowledge he had, as to the 
quantity thereof, but the charge is that he “wilfully, know- 
ingly and falsely represented unto the plaintiff (at the time of 
entering into said contract A) that the said Logan lands con- 
tained ‘about one thousand acres,’ and thereby induced this 

plaintiff to enter into said contract,” &c. 

Printed record, p. 6. 


This charge is not only, as we have seen, denied by the 
answer of Lawson, but is unsupported by evidence, and, in 
fact, is disproved by the evidence. And, in view of the evi- 
cence of both Lawson and Johnston, as to what was said by 

a both Floyd and Lawson, at the writing of the second con- 

, tract, as to the quantity of the land, the failure of Floyd to 
remind Lawson of what he had told him (Floyd) as to the 
quantity of the land, at and before the execution of the for- 
mer contract, is certainly remarkable, if Lawson had, in fact, 
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tiade the representations charged in the bill. His silence is, 
I submit, the strongest evidence against him. 

The allegations of fraud and misrepresentation being thus 
wholly disproved, no citation of authorities is deemed neces- 


sary here. 


VI. 


But, even if the said Floyd was, upon any principle, entitled 
to an abatement of the price at which tne Logan land was sold 
to him, the principle upon which the court made that abatement 
was not the proper one. 


Commissioner Fontaine reports the value of the lots Nos. 
8,9, 10, 11 and 12, with the buildings thereon, at $4,500.00 
as to which there was no exception by either side, and that 
part of his report was confirmed by the court. __ 

Printed record pp. 121, 147. 

This $4,500 is deducted by the commissioner from the 
$10,000, the purchase price of the lands and lots, leaving a 
balance of $5,500 for the land outside of the lots, and he 
fixes the price of the 1,000 acres at $5.50 per.acre, to make 
up the $5,500. He finds the deficiency to be 368 acres, 
which, at $5.50 per acre, amounts to the sum of $2,024.00, 
which sum with interest from the 8th day of January, 1858 to 
May sth, 1883, amounting in all to $5,100.48, he finds to be 
due from Lawson to Floyd. /d pp. 147, 148. 

This statement of the account was accepted as correct by 
the counsel of Floyd, and formed the basis of the final decree 
rendered in the cause. 

Id. p. 152. 

The rule thus adopted by the commissioner and the court 
was, I submit, rot the proper rule, under the evidence in the 
case. 

This land, as appears by the evidence, consisted of from 
20 to 25 acres of bottom land adjoining the town, worth 
about $100.00 per acre; I1 to 14 acres of a second bottom 
below the other, worth from $30.00 to $50.00 per acre ; the 


bottom part of 50 acres, at the lower end of the tract, sold 
to Isaac Morgan, being about % thereof, $20.00 per acre ; 
cleared hill land, 80 to 100 acres, worth from $10.00 to $15.00 
per acre; and the balance of the land from 50 cents to $1.50 
per acre. 
Printed record, pp. 80, 81, 84, 88, 90, 91, 92, 93, 104. 
If Floyd was entitled to any compensation on account of 
a deficiency in the number of acres, which we deny, his 
claim was for unliquidated damages, only, as this relief could 
_not be given him in a court of equity. Crislip, Guardian, 
vs. Cain, above referred to. Paragraph 5 of syllabus. 


VI. 


The exceptions of the said Lawson to the report of Commis- 
sioner Fontaine, finding that there was due from him to the 
plaintiff, Floyd, the sum of $5,100.48, should have been sus- 
tained by the court. 


What is said in support of the last point is referred to in 
support of this. 


VII. 


The exceptions of the said Laweon to the reports of Commis- 
sioner Ruffner, and each of them, should have been sustained. 


As the final decree of the court was, however, based upon 
the last of said reports, it is only deemed necessary to dis- 
cuss the exceptions to it. 

This report is found on pp. 165, 166, of the printed record. 

The statement of the account in this report is based on the 
contract of August 3d, 1871, and credits the $5,051.30, then 
due from Floyd to Lawson, with $2,024.00, the amount of 
the abatement allowed by Commissioner Fontaine, and al- 
lows Floyd interest on that sum from August 3d, 1871, to 
the date of his report, $1,647.87, making in all a credit of 
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$3,671.87, leaving a balance due to Lawson of $1,379.43 only. 
at the date of the second contract, instead of $3,027.30, 
Here is a fatal error to start with. If the abatement of 
$2,024.00 was properly allowed, that sum alone, without in- 
terest, should have been deducted from the $5,051.30, as of 
the date of the contract, August 3d, 1871, leaving a balance 
due Lawson of $3,027.30. 

But the commissioner allows interest on the abatement, 
$2,024.00, from the date of the contract to the date of his re- 
port, November 26, 1883, amounting to $1,647 87, and de- 
ducts this sum, also, from the $5,051.30, at the date of the 
contract, which leaves a balance of only $1,379.43 due to 
Lawson on the 3d day of August, 1871. On this balance he 
allows interest to September 21, 1873, $100.64, making the 
amount due Lawson, on that day, $1,480.07. 

Then he credits Floyd with $603.00, and leaves a balance 
due to Lawson, at the last-named date, of $867.07 only. 
Then he adds interest to July 1oth, 1874, $41.76, making the 
amount due Lawson, at that date, $908.83. At this date 
Johnston made his first payment, under his contract, to Law- 
son, of $1,500.00. 

This payment, after deducting from it the said $908.83, 
left a balance, as reported, against Lawson of $591.17, which 
the commissioner erroneously reports as due to Floyd, in- 
stead of Johnston. The correct account, at that date, was 
about as follows : 


Due Lawson Aug. 3d, 1871......... -ceuneens secsessmuessenees $ 3,027 30 
Interest to Sept. 21, 1873..............-..2- Lececesee — 373 39 
Balance due Lawson. ......... ......-..-.-..- S$ 3,405 69 
Credit payments by Sidebottom & Nighbut pucnenenaniinns 603 oo 
Balance due Lawson ....... ~enncesasee $ 2,902 69 
Paid by Johnston, same date ...-....... - I,500 oo 
Balance due Lawson.............-.... -....s0e-....-0: $ 1,402 69 


The next payment by Johnston to Lawson was $2,684.00, 
July 21st, 1874. This payment exceeded the balance due 
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Lawson, by this plan of settlement, by $1,281.31, or about 
that sum. I have not attempted exact accuracy, as to the 
figures. But this was not a debt due to Floyd, but to John- 
ston, if it was a debt at all. 

Afterwards, on the gth of June, 1882, Lawson repaid to 
Johnston $1,395.00, in pursuance of a decree in this cause. 
Printed record, p. 126. This left Lawson behind with John- 
ston about $500.00. 

The only sum received by Lawson, after the last payment 
by Johnston, to which Floyd is entitled by way of credit, or 
otherwise, was the $719.25, trom Larkins fustice, on June 20th, 
1876, and this sum, with its interest, is all that Floyd would 
be entitled to, if this mode of settlement was the correct one. 
The other charges, on page 166 of the printed record, against 
Lawson, are all improper, and should not have been allowed. 


IX. 


The co..rt manifestly erred in overruling the exceptions of said 
Lawson to said report of Commissioner Ruffner, and in render- 
ang a decree confirming the same.and for the payment by Law- 
son to Floyd of the sum of $5,046.40 with wnterest. 


X. 


ihe plaintiff, Floyd, was nct entitled to compensation, 2n any 
form, for the alleged deficiency in the quantity of the Logan 
lands. 


Under the evidence in this case, Floyd sustained no injury 
whatever by reason of the alleged deficiency in the number 
of acres in the tract. At the date of the contract he had 
nothing of his own to sell. He had bought the “ Smith 
place” at a judicial sale, but had paid no part of the purchase- 
money, as the language of the contract shows. It requires 
Lawson to pay to “ Ballard P. Smith the amount for which 
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said Smith place sold_for under a decree of the circuit court 
of Washington county,” &c. 

He tells us in his bill that at the date of the first contract 
he was financially embarrassed, agd i in great need of money, 
and that he could not take the hazzard of coming to Logan 
to find out the quantity of the land there, as he might thereby 
lose the sale of the Tazewell lands, &c., &c. In other words, 
that he was in debt for the whole purchase-money of the 
“‘ Smith place,” and the only way he had of paying for it was 
to make the trade with Lawson. 

As to the “ Waterford place,” it was the property of his 
brother, John B. Floyd, and he acted simply as his agent, 
and it was necessary to connect the sale of that place with 
the other, and take the Logan lands in part pay, as Lawson 
would not make the trade unless that was done. 

All the interest he had in the Smith place was a‘right to 
pay the purchase-money and get his deed for it, which he 
was unable to do. He proposed the trade with Lawson him- 
self, and made the proposition to take Lawson’s Logan lands 
and lots at $10,000, in part payment for the two farms at 
$26,000, with an agreement to pay Lawson the difference 
between $6,000 and the amount Lawson was to pay to Smith, 
which difference was $2,667.50, which sum he agreed to pay 
when he took possession of the Logan property. 

Lawson paid his debt to Smith, amounting to $8,667,50, and 
the $6,850.00 to Gray, amounting, in all, to $18,517.50. Floyd 
took possession of the Logan property soon after the date of 
the contract, and held and occupied it from that time till 1866, 
without ever paying a single dollar of principal or interest of 
the sum he bound himself to pay ; Lawson became tired of 
waiting, and, in 1866, he commenced a suit in equity in the 
Circuit Court of Logan county, to enforce his vendor's lien 
for the purchase-money due him. And, in 1871, this suit was 
compromised by the agreement of August 3, of that year. 
Floyed owned nothing which entered into the purchase of 
this land in the start. He used and occupied it for fourteen 
years, paying nothing all these years, and to this day he has 
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never paid a single dollar of the amount he owes for the 
land. And, during the time, the evidence shows that he sold 
lots 11 and 12 to Buskirk, for $700,00 ; and fifty : acres of the 
land, at the lower end of the tract, to Morgan, for $800.00 ; 

and that he sold timber from the land, amounting to $800.00, 
and a small lot of land to John Buskirk for $50.00, amount- 
ing in all to $2,350.00. The only monies ever paid to Law- 
son was paid by persons who purchased parts of the land 
and lots after the second contract was made, and by — 
ston under that contract. 

And now, as to the value of the Logan lands at the time 
this trouble began, as well as at the date of the first con- 
tract: As already shown the value of the five lots, 8, 9, 10, 
1: and 12, with the buildings thereon, was $4,500.00. There 
were from twenty to twenty-five acres of bottom land adjoin- 
ing the town, say 22% acres, worth $100.00 per acre, $2,- 
250.00; from 11 to 14 acres of a second bottom, say 12% 
acres, worth from $30.00 to $50.00, say $40.00 per acre, 
$500.00; the bottom land in the 50 acres sold to Morgan, 
about 33 acres, worth $20.00 per acre, $660.00 ; from So to 
100 acres of cleared hill land, say go acres, worth from Syo OO * 
to $15.00 per acre, say $12.50 per acre, $1, 125.00—in all. 
$4.5 35.00 for 158 acres, of the 633 acres in the tract. This 
leaves 475 acres of the land which Floyd proves by his wit- 
ness White, were worth $10.00 per acre, and according to his 
own showing, these 475 acres were worth $4,750.00; making 
the value of the whole tract, $0, 285.00, in addition to the 
$4,500.00 for the lots and buildings, which, added to the 
whole property, makes the value, $13,785.00. 

The evidence further shows that Floyd made a new plan 
of the town, laying it off into lots, streets and alleys, regard- 
less of the old plan, and laying the old lots and a part of the 
bottom lands into lots smaller than the old ones. And he 
avers in his bill, that in order to pay Lawson’s debt, he, as 
the agent of Johnston, sold 16 of said lots, 28 acres, (which 
the evidence shows was on the hill-side,) and to acres, (also 
on the hill-side,) for $5,160-00. See the printed record, p. 4. 
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And on page 7 of the record, he avers in his bill that Law- 
son, Johnston, and James M. Payne, “ contriving and intend- 
ing to vex, harrass and impoverish” him, have commenced 
suits to enforce the contracts so made by him as agent, and 
that there was, at the time said suits were commenced, “‘a 
sufficient quantity of said lands, unincumbered by prior lien, 
out of which to enforce” the collection of Lawson’s debt, 
“without interfering and utterly disregarding sales of land 
which this plaintiff had made as aforesaid.” Here again, by 
his own showing, the Logan property was worth more than 
$10,000. He had first sold lots 11 and 12 and the 50 acres 
to Buskirk and Morgan for $1,500 ; the small lot to Buskirk, 


$50.00 ; and timber, $800.00, as above stated. He had sold, as 


the agent of Johnston, the lands and lots mentioned in his bill, 
for $5.160, and there was still enough of the property left 
unsold to pay Lawson’s debt, then amounting to considera- 
bly more than $5,000. 

And with all this, Mr. Floyd has the face to come into a 
court of equity and ask for $5,046.40 more, with interest and 
costs. What for, we would like to know ? 

And the court will bear in mind that Mr. Floyd is not a 
party to either of deeds of conveyance of the Tazewell lands 
to Lawson. So that Lawson’s estate has no remedy against 
him, for any deficiency there might be in either of these 
tracts. iy 

It is, therefore, respectfully submitted, that the decrees ap- 
pealed from in this case should be reversed, and the plain- 
tiff’s bill dismissed, or that the cause be remanded for further 
proceedings. 

JAMES H. FERGUSON, 
Of Counsel for Appellant and Plaintiff in Error. 


Nore.—Since the printing of the foregoing brief, an agree- 
ment has been made by counsel, supplying defects in the 
record of this case, which will be printed and filed with the 
record, and as a part thereof. 

The evidence of the plaintiff, Floyd, thus supplied, I sub- 
mit, makes no difference in thé legal aspect of the case. 
There is still a failure of proof on his part to sustain the alle- 
gations of fraud and misrepresentations set out in his bill. 


JAMES H. FERGUSON, 
Of Counsel for Appellant. 
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Supryqne G omrt of the Bhuited States 


October Term, 1887.—No. 1232. 


ANTHONY LAWSON, Apps.iant, 
vs. 


GEORGE R. C. FLOYD. 


Appeal from the District Court of the United States for the 
District of West Virginia. 


Bruiser or Corne.ivs C. Watts, oF Coussgt For APPELLEE. 


In this case the appellant claims to be aggrieved by the 
decision and final decree rendered herein on the 26th day of 
November, 1883, by the District Court of the United States 
for the District of West Virginia, sitting at Charleston, with 
Circuit Court powers. 

By inspection of the appellee’s bill of complaint, filed in 
this cause on the 6th day of October, 1877, (see record page 1, ) 
it will be seen, that on the 2d day of December, 1857, the 
appellant and a>rpellee entered into a contract in writing, 
under seal, fo- the sale and exchange of certain lands in said 
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c»ntract ns med and specified, which eaid contract is filed as 
“Exhibit A” with appellee’s bill of complaint, (see record 
page 14.) By the terms of said contract—“Exhibit A~—the 
eaid appellant sgreed for the sum of $10,000, to be paid as 
therein provided, “to convey to the said Floyd the property 
of said Lawson at Logan Court House, consisting of five 
half acre lots, viz: Nos. 8, 9, 10,11 and 12 in the original 
plan of the town of Lawnsville, now Aracoma; and about 
1,000 acres of land lying on the east side of Guyandotte; 
and north of Aracoma, being all the lands owned by said 
Lawson below or north of Keesee’s branch, lying back of 
lot No. 6 and 7, and below the public square, and down as 
far as McDonald’s land ; and the said Lawson puts the prop- 
erty at ten thousand dollars.” 

The ap 2ellee at onze took possession of said property, in- 
cluding the tract of “about 1.000 acres,” and moved upon the 
same. 

At the time of entering into the said contract (*““Exhib t A”) 
the appellee had no knowledge as to quantity of the Logan 
lands and especially of the tract of “about 1,000 acres.” In 
his bill of complaint, (tee record page 5), appellee uses this 
language ; “and the plaintiff further represents that at the 
time of his entering into the original contract (above men- 
tioned, marked A,) with the defendant Anthony Lawson, he 
was wholly unacquainted with the Logan lands mentioned 
in said contract, as to the quantity of the same, except that 
part mentioned in the part of the town 1s originally laid off, 
and that portion immediately aroun?) said town; that this 
plaintiff resided at the time out of said county, at Warfield, 
in the state of Kentucky; that he did not know the numer 
of acres contained in said boundary of land, and had no. 
means of ascertaining the same, and that the said contract 
was made and entered into at Tazwell Court House, in the 
state of Virginia, nearly one hundred miles from said lands; 
in consequence of all whici, the plaintiff had to rely, and did 
rely upon the statement and representation of said Anthony 


Lawson as to the quantity of the said lands; that his rela- 
tions with the said Anothony Lawson were at the time of 
said contract, of the most intimate’ character, having had 
frequent dealings before that time with the said Lawson, with 
regard to money matters and real estate. All of which had 
caused the plaintiff to place implicit confidence in the said 
Anthony Lawson, and to regard his word as fully to be relied 
upon and accepted in business transactions of whatever kind 
and character. The plaintiff charges that notwithetanding 
their former business transactions and intimate relations, the 
said Anthony Lawson wilfully, knowingly and falsely repre- 
sented unto this plaintiff (at the time of entering into said 
contract A,) that the said Logan lands contained “abvut one 
thousand acres,” and thereby induced this plaintiff to enter 
into said contract for the Logan lands as set out in the agree- 

ment of 2nd day of December 1857 ; that the plaintiff would 
not have entered into said contract but for said representa- 
tions so made as aforesaid by the said Lawson, in whom he 

was induced to confide by the intimacy of their relations, and 

the business transactions before that {ime had between them 

as above set forth; that the plaintiff was financially embar- 

rassed and was in great need of money at the time of enter- 

ing into said contract, and was induced by the said Lawson 
to yield to his representations and to make the trade men- 

tioned in the said contract. That if he had taken time to come 

to the county of Logan to have ascertained the quantity of 
land he would in all probability have lost the opportunity of 
effecting the sale of his Tazwell lands, and relieving himself 
of his embarrassments; that he deemed it unnecessary to 

hazard such an opportunity, having such implicit confidence 

in the man with whom he was dealing.” 

In the year 186—, the appellant instituted a suit in chan- 
cery against appellee which was compromised on the 3rd day 
of August 1871, by and under an agreement in writing of 
that date and filed with appellee’s bill in this cause as 
“Exhibit B,” (see record page 15). 
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In Exhibit B, reference is again made to the 1,000-acre 
tract of land. This time the words, “Zsitsmated to contain 
1,000 acres,” are used, then follows a more elaborate and 
particular description of the land than is in “Exhibit A.” 

As shown in the bill, (record page 6,) the appellee, at the 
time of the compromised contract of 1871, was still ignorant 
of any deficiency in the quantity of the Logan land. That 
in the fall of 1875, he conceived the idea of disposing, 
by sale, of a portion of said land, and with that view, 
caused the ssme to be surveyed, running said survey “with 
reference to the description set forth in Exhibits A and B, 
as shown by the plat of surveyor, filed as “Exhibit C,” 
record page 31, (between 15 and 16); that said survey dis- 
closed to appellee the fact that instead of there being 
“about 1,000 acres” in the tract, there were, in the aggre- 
gate, only 592 acres, being a deficiency of 408 acres, (record 
page 6 ) 

This was the first that the appellee knew of this deficiency, 
and he took prompt steps to inform the appellant of the 
same, and to endeavor to have him make amends therefor, 
as shown by the following letter : 


“T sean County. West Va , March 6, 1376. 
“Mr. A. Lawson. 

“Dear Sir :—I have had the land you rold me at the 
court house surveyed, as called for in your title bond to me. 
You sold me one thousand acres. There is not quite six 
hundred. I wish you would repay Mr. John W. Johnston 
the money he has paid you, as he is pressing me for it, and 
the balance you will be due me. We can settle when ycu 
come down to our court in April. I have no news. 

“T am, as ever. vrurs truly, 
“GEORGE R. C. FLOYD.” 

“P. S.—I will send you a copy of the survey if you desire 
it. 

Record page 41. 


After waiting in vain for the appellant to respond on the 
matter of deficiency, the appellee, on the 6th day of October, 
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1877, filed his bill of complaint in this cause against the ap- 
pellant and others, praying for relief by way of an abate- 
ment in the purchase money of said lands, in consequence 
of the aforesaid deficiency. 

The appellant filed his answer denying many of the ma- 
terial allegations in the bill—among others the alleged rep- 
resentations. But i. is not denied that;contract (Exhibit A,) 
was entered into just as it appears on its face; itis not de- 
died that both parties to said contract knew the meaning 
and understood the significance of the words, “about one 
thousand acres.” The appellant, Lawson, admits tha the had 
owned the Logan lands for ten years, and had known them 
as his father’s for many years more, and that he himself had 
lived on them since a small boy. It does not appear any- 
where in the contra:t (“Exhibit A”) that Lawson disclosed 
any want of knowledge as to the true quantity of the lands. 
He denies in his answer all knowledge as to quantity, and 
yet he executes a contract in which he himself nominates 
the quantity as being “about 1,000 acres.” It will not do 
for him to say that he don’t know whether he or Floyd 
named the quantity as being “about 1,000 acres,” to be in- 
serted in tne contract of sale, because Floyd is shown to have 
been at that time an entire stranger to the land, that he 
lived in another State, viz, Kentucky, and was then nearly 
100 miles from the land in the State of Virginia. (record 
page 5,) while Lawson had Jived on the land from early boy- 
hood. 

Several interlocutory decrees were entered in the cause, 
one, among others, on the 23rd day of November, 1881, 
(record pp. 116 and 117) adjudging the appellee Floyd on the 
pleadings and the proofs in the cause, to be entitled to an 
abatement in the purchase money, and a3certaining the de 
ficiency to be 408 acres. 

Afterwards;, on the 18th day of November, 1882, the court 
entered another decree, ascertaining the deficiency in said 
1,000 acre tract to be 368 acres, instead of 408 acres, and re- 


forming and modifying its former decrees in that respect and 
to that extent. Record p. 138. 

On the 28th day of May, 1883, this cause was, by decree 
of that date, referred to Master Commissioner Joseph Raff- 
ner, to take, state and report an account of the indebtedness 
between Floyd and Lawson, taking iato account the said 
abatement based upon the said deficiency of 358 acres in 
the tract of “about 1,000 acres.” This last decree was not 
copied into the record by the clerk in making out the 
transcript thereof, but it has since been copied and by agree- 
ment is to be considered with, and as part of, the record. 

Master Commissioner Raffner, on the 8th day of Novem- 
ber, 18§3, filed his report under said last decree, (record page 
153.) and on the 15th day of November, 1883, at the same 
term of the court said report was approved and confirmed. 
Record page 163. 

On Nov. 26th, 1883, and during same term of the court, Com- 
missioner Raffner filed an amended and supplemental report, 
in pursuance of a former decree rendered at the same term. 
(Record page 161.) Which last report the court approved 
and confirmed, and at the same term, (record pages 163 and 
164,) rendered the final decree in this cause. 

Without stopping to go over the evidence of the appel- 
lant and appellee, which is, in many essential respects, very 
conflicting, [ may say that the appellee sh»>ws, both by his 
bill and his deposition, that he was a stranger to the Logan 
lands ; that he did not know the quantity thereof; that the 
appellant teld him there were “about 1,000 acres ;” that he 
(appellee) relied on Lawson‘s statement as to quantity as 
true; that he bought with reference to the acreag3; that 
Lawson’s representation as to quantity iaflueaced ani in- 
duced appelle to make the pur:hase, which he otherwise 
would not have done. 

The Appellant denies that he knew the quantity, and that 
he ever made such representations with referanc3 to quan- 


tity. 


7 


He did however, undoubtedly represent the quantity to 
be “about 1000 acres” in the contract, (“Exhibit A.”’) 

Having so represented the quantity in his solemn contract 
of writing, signed and sealed, he cannot now deny or contra- 
dict by oral evidence his repre3entations there made. 7 

Nor can appellant now deny that he intended to make 
such representations; he is estopped by his own signature and 
seal from denying the contents of the written contract 
(“Exhibit A.’’) 

Appellees allegations and evidence are in accord with the 
contract, (“Exhibit A”) while those of the appellant a:e 
directly the reverse. 

It is respectfally submitted that the contract of 1857, (“Ex- 
hibit A,”) specifying the quantity of the Logan land with 
almost exact certainty using the word about to show that it 
might be a little less or a little more, in the sense of “more 
or less.” That it is to be presumed thatthe estimated qaun- 
tity was believed to be substantially correct, within 5% of 
exact accuracy and that it constituted a material element in 
the determination of the price. 


In Western Mining & Manufacturing Co., vs. Peytone 
Cannel Coal Co., 8 W. Va. Rep. p. 437, Hoffman J. says: 


“It is settled in Virginia and West Virginia that when a 
person has sold and conveyed a tract of land described as 
containing a definite quanti: y, at a specified price, it is pre- 
sumed that the estimated quantity was believed to be sub- 
tantially correct within 5% of exact accuracy; that it con- 
stituted a material element in the determination of the 
price; and that, unless it appear, that considerable uncer- 
tainty or actual risk as to the quantity was contemplated or 
intended; if in fact the quantity is afterwards ascertained to 
be materially less, and the purchaser properly asserts his 
right in a reasonable time, and under reasonable circum- 
cums‘ances a Court of equity will grant him relief Though 
the sale be not by the acre, but by the tract in gross, this 
nevertheless is now the rule of decision.” 


In this case the deficiency is not simply 5% but over 35%. 
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In Blessing’sadmrs. vs. Beatty, 1 Robs. Reports, the leading 
Virginia decision on this subject, Paldwin J., on pages 202 
and 303, says: “The question of compensation usually 
arises (for reasons already suggested) not in sales by the 
acre but in sales for a gross sum. In the latter cases, the 
enquiry to be made in the first place is, whether the parties 
made a mistaken estimate of the quantity which influenced 
the price; and then, whether, notwithstanding such mis- 
taken estimate, they have waived the right to ccmpen a. 
sation by an agreement of hazard. In the absence of all 
direct-evidence, the safest general rule, I think, is, that an 
estimate of the quantity by the parties, whether in a con- 
tract executed cr a contract executory, cuglt to be taken 

prima facie to have influenced the price; for quantity is 
usually an important element of the agreement and can 
hardly be supposed to have been disregarded by the parties, 
or to have been unmeaningly stated by them in a solemn 
contract. As a mere matter of description in a conveyance, 
it is, for the most part, useless, and more especially so ia an 
executory contract.” In the case at bar, there is certainly a 
very large mistake to say that Lawsen, or Floyd either, could 
honestly have thought that there were but 632 acres in a 
tract which they, in solemn contract, designated as “about 
1,000 acres,” is, to say the least, to attribute to them a re- 

markable degree of recklessres3. The presumption of the 
law is just the reverse, and this presumption is not rebutted 
by any clause or provision in taid contract agreeing that 
there should be no survey. But we are not left to the de- 
cisions of Virginia, or West Virzinia, on this subject; the 
case of Hansford vs. Thorton, which came from the District 

Court of West Virginia to this court, and was here decided 

in favor of Thornton is in point. 

I have been unable to find any publishers report of this 
case but understand that the decision was anrounced by the 
. Honorable Chief Justice of this court approving the decision 
of the court below. 
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In Hansford vs. Thornton, Hansford purchased two tracts 
of land from Thornton, one of 800 acres and the others of 217 
acres ; the deed from Thornton to Hansfornd in speaking and 
describing the 800 acres described it as “containing about 800 
acres."? Identically the same language is used in contract 
(‘“‘“Exhibit A”) in this case, the language there being, “con- 
taining about 1000 acres ;” in describing the 217 acres from 
Thornton to Hansford, the language “estimated to contain 
217 acres” is used, while in this case in the contrac: of Au- 
gust 3rd 1871, (Exhibit B,) the expression “estimated to 
contain 1000 acres” is used. In Thornton vs. Hansford thcre 
was a deficiency of only 333 acres in the 800 acre tract, there 
being no question of deficiency in the 217 acre tract, while 
in this case the deficiency is 368 acres. In that case the Dis 
trict Court of W. Va., gave the purchaser relief, and decreed 
an abatement averaging the price peracre of the entire tract. 
In this case the District Court of W. Va., gave relief to the 
purchaser, Floyd, upon the same basis. 

In that case there was evidence of representations as to 
the quantity and value of the bottom lands. In this case there 
is no such evidence. In that case, as in this, the District 
Court refused to average with reference to the bottom or up- 
lands, but with the entire tract. 

In that case, as in this, the evidence upon the question of 
representations as to quantity was conflicting, and I respect- 
fully submit that if the decision of the District Court in 
Hansford v. Thornton was correct, as this Court by its de- 
cision afterwards said it was, that then a fortiori was the de- 
cision of the District Court in this case correct and that the 
same will accordingly be affirmed by this Court. 

Respectfully submitted by 
: C. C. WATTS, 
Of Counsel for Appellee. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1837. 


No. 121. 


THE INLAND AND SEABOARD COASTING COMPANY, 
PLAINTIFF IN ERROR, 


Vs. 


GEORGE W. HALL. 


IN ERROR TO THE SU PREME COURT OF THE DISTRICT OF COLU MBIA. 
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INLAND & SEABOARD COASTING CO. VS. GEORGE W. HALL. 1 


1 Declaration & Notice to Plead. Filed Apr. 20th, 1881. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


GEorGE W. Hatt 
v8. At Law. No. 22783. 
THE INLAND AND SEABOARD COASTING Com- Doc. —. 
PANY OF THE DISTRICT OF COLUMBIA. 


The plaintiff sues the defendant, a body corporate in the District, 
under an act of Congress approved March 3rd, 1875, for that here- 
tofore, to wit, on the 18th day of February, 1881, while the plaintiff 
was lawfully engaged at the defendant’s wharf, in this city, in paint- 
ing and lettering upon the wheel-house of defendant’s steamboat 
“‘ Jane Mosely,” a portion of the said wharf, through the carelessness 
of the defendant, fell upon the plaintiff and broke his lower jaw- 
bone, crushed his left cheek-bone, loosened his teeth, and the bones 
of his face generally, whereby he suffered concussion of the brain, 
> and is thereby permanently injured, disfigured, and dis- 
a 

And the plaintiff avers that in consequence of said injuries he 

became sick and sore, and so remained for a long period of 
2 time, and was compelled and did lay out and expend large 

sums of money for the services of a physician and for medi- 
cines in and about healing himself of said injuries; and, further, 
that during the time he was sick from said injuries he suffered and 
is now suffering from fright lest his said injuries may develop into 
a tumor, and the plaintiff claims $5,000.00 and costs. 

And the plaintiff sues the defendant, a body corporate under act 
of Congress approved March 3rd, 1875 , for that heretofore, to wit, on 
the 19th day of February, 1881, while the plaintiff was law fully 
upon the wharf of the defendant, in this city, a part of the shed or 
superstructure of said wharf, through the negligence of the defend- 
ant, fell upon the plaintiff and broke his jaw-bone and otherwise 
greatly bruised and permantly injured and disfigured him, and 
thereby he became sick and sore, and so remained for a long space 
of time, and was compelled to and did lay out and expend large 

sums of money in healing himself of said injuries, and was 
3 for a long time, in consequence of said injuries, prevented from 
exercising his trade from which he derived large gains and 
profits, and the plaintiff claims $5,000.00 and the costs of this suit. 
L. G. HINE, 
Att’y for PVF. 


The defendant is to plead hereto on or before the first special 
term of the court occurring 20 days after service hereof, otherwise 
judgment. 

L. G. HINE, 
Ait’y for PU ff. 
1—121 


2 THE INLAND & SEABOARD COASTING CO. VS. 


4 Summons. Issued April 20th, 1881. 


In the Supreme Court of the District of Columbia, the 20th day of 
April, 1881. 


GreorGE W. Hatt, Plaintiff, 
vs. 
Tur INLAND AND SEABOARD CoastinG Com- } At Law. No. 22788. 
PANY OF THE District OF CoLUMBIA, De- 
fendant. 


The President of the United States to the defendant, Greeting : 


You are hereby commanded to appear in this court on the first 
day of its first special term, occurring 20 days after service of this 
writ on you, to answer the plaintiff’s suit, and to show why he should 
not have judgment against you for the cause of action stated in his 
declaration. 

Witness D. K. Cartter, chief justice. 

[Seal S. C. D. C.] 
R. J. MEIGS, Clerk. 
By J. R. YOUNG, Ass’t Clerk. 

HINE, Aitorney. 


Note.—The special terms of the court commenced on the first 
Tuesday of every month except August, in which month there is 
no term of the court. 


5 Marshal's Return. 


Served copies of the declaration, notice to plead, and this sum- 
mons on the defendant by service on J. W. Tompson, president, the 


18th day of May, 1881. 
C. E. HENRY, Marshal. 
6 Plea. Filed July Sth, 1881. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


GeorRGE W. HALL 
vs. 
THE INLAND AND SEABOARD CoAsTING Com- At Law. No. 22783. 
PANY. 
The defendant says it is not guilty as alleged. 
NATHANIEL WILSON, 
Ait’y for Def. 
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7&8 Joinder & Note of Issue. oar July 19th, 1881. k. J. Meigs, 
lerk 


In the Supreme Court of the District of Columbia. 


ee > Law. No. 22783. 

THEINLAND AND SEABOARD CoastING Co. Doe. —. 

The plaintiff takes issue upon the defendant’s plea. 
L. G. pa. 


’y for PUG. 


NoreoF Issue.—Last pleading filed July 19,1881. Clerk will please 
calendar case for the next trial term of this court. 
L. G. HINE, P. Af’y. 
NAT'L WILSON, 
Att’y for Def t. 


9 Proceedings of the supreme court of the District of Columbia, 
holding a special term and circuit court in and for said 
District, commencing on the. third Monday, being the sixteenth 
day, of October, A. D. 1882. 
: Fripay, Nov. 17, 1882. 


Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 


GeorGE W. HAtt, Plaintiff, | 
v. bac Law. No. 22783. 
INLAND AND SEABOARD COASTING COMPANY. 


Now comes here as well the plaintiff, by his attorney, Mr. Hine, as 
the defendant, by its attorney, Mr. N. Wilson, and a jury of good 
and lawful men of this District, to wit, Benjamin F. Waddey, Wil- 
liam P. Parke, J. Blake Kendall, Henry E. Stevens, Collins B. Cru- 
sor, William P. Sibley, Jacob D. Hutton, T. Marshal Embry, James 
A. Edgar, James L. Davis, Jasper M. Jackson, and Louis Sond- 
heimer, who, being duly sworn to try the issue above joined, after a 
partial hearing of the evidence, are respited until the meeting of 
the court on Monday morning next. 


10 - TuEspay, November 21, 1882. 
Session resumed pursuant to adjournment, MacArthur, jus- 
tice, presiding. 
GEORGE W. = Plaintiff, 


INLAND AND Seemann CoasTING COMPANY, At Law. No. 22783. 


Defendant. 


Now again come here the parties aforesaid, in the manner afore- 
said, and the same jury return into court and on their oath say they 
find said issue in favor of the plaintiff and assess his damages by 
reason of the premises at four thousand dollars, besides costs. 
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Therefore it is considered that the plaintiff recover against said de- 
fendant four thousand dollars for his damages in manner and form 
as aforesaid found and $— for his costs of suit and have execution 
thereof. 

And thereupon the defendant moves for a new trial in the above- 
entitled case— 

1. Because the verdict was against the weight of evidence. 

2. Because the verdict was against the instructions of the court. 

3. Because of the excessive damages awarded by the jury. 

11 The defendant also moves for a new trial upon exceptions 


taken at the trial. 
Monpay, November 20. 1882. 


Session resumed pursuant to adjournment, MacArthur, justice, 
presiding. 
GeorGE Hatt, Plaintiff, | 
“ At Law. No. 22783. 


THE INLAND AND SEABOARD COASTING Com- 
PANY. 


Now again come here the parties aforesaid in manner aforesaid 
and the same jury that was respited yesterday, who, after the case 
is given them in charge, retire to their room to consider of their 
verdict, with permission, if they agree, after reducing their verdict 
to writing, signing, sealing, and delivering the same to their fore- 
man, to separate until the meeting of this court to-morrow morn- 


ing. 
12 Motion for New Trial. Filed Nov. 21st, 1882. R. J. Meigs, 


Clerk. 
In the Supreme Court of the District of Columbia. 
Hat 
vs. bac Law. No. 22788. 
INLAND AND SEABOARD COASTING COMPANY. 


The defendant moves for a new trial in the above-entitled case— 
1. Because the verdict was against the weight of evidence. 

2. Because the verdict was against the instructions of the court. 
3. Because of the excessive damages awarded by the jury. 

The defendant also moves for a new trial upon exceptions taken 


at the trial. 
NATH’L WILSON, 
Att'y for Def?’t. 


13 In the Supreme Court of the District of Columbia, the 28 day 
of November, 1882. 


Hatt, Plaintiff, 
vs. No. —. 
INLAND & SEABOARD Coastinc Company, Defendant. 


The defendant having appealed to the general term from the judg- 
ment pronounced herein on the 21st of November, 1882, in the circuit 


( 
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court, and J. W. Tompson, surety :for said appeal, for themselves 
and each of them, their and each of their heirs and personal repre- 
sentatives appearing and submitting to the jurisdiction of the said 
general term, hereby undertake to abide by, perform, and pay its 
judgment, which they agree may be pronounced against all of 


them. . 

THE INLAND & SEABOARD 

COASTING COMPANY, 
By J. W. TOMPSON, President, — 
Appellant. 
J. W. TOMPSON, Surety. 
Approved : 
L. G. HINE, 


Alt’y for PUff. 


[Endorsed :] No. 22783. George W. Hall vs. Inland and Seaboard 
Coasting Company. Undertaking for appeal by the defendant to 
gen’] term. Approved Nov. 28, 1882. MacArthur, justice. Filed 
Nov. 28, 1882. R. J. Meigs, clerk. . 


14 Order Overruling Motion for a New Trial & Appeal. Filed 
Jan. 13, 1883. RJ. Meigs, Clerk. | 


In the Supreme Court of the District of Columbia. 
Hatt vs. INLAND & SEABOARD CoAsTING CoMPANY. 


The motion for a new trial coming on to be heard upon the 
pleadings, testimony, and rulings of the court as set forth in the 
pleadings and the stenographic report containing the whole of the 
evidence in said case and being a case stated, said report being filed 
herewith and made Exhibit A, the ‘same is overruled, and from the 
order of the court overruling said motion the defendant hereby 
appeals to the court in general term. 

By the court: 

MacARTHUR, Justice. 


15 Exnursit A. A. Maca. 
Evidence for Plaintiff. 
GeorGE W. Hatt, the plaintiff, sworn on his own behalf. 
Examined by Mr. HINe: 


Q. Mr. Hall, you are a resident of the District of Columbia? 
A. Tam. : 

Q. You have resided here in this city how long? 

A. Sixteen years. : 

Q. Your business is that of— __. 

A. I am a pattern-maker by trade. 

Q. And a painter? : 

A. I do that sometimes. 

Q. Lettering ? 
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A. Yes, sir. 

Q. You are now engaged where? 

A. At the navy yard. 

Q. Well, now, in February, 1881,—allow me to call your atten- 
tion to it—you were engaged in painting upon the wharf for a day 
or two? 

A. On Saturday, the 19th day of February, 1881. 

Q. You have sued the Inland and Seaboard Coasting Company ? 

A. Yes, sir. 

Q. You know that such a company does business at the wharf at 
the foot of 6th street ? 

A. Yes, sir. 

Q. And they have been using the wharf and in possession of the 
wharf at the foot of 6th street how long ? 

A. As to that I could not say, exactly. 

Q. A number of years. 

A. Yes, sir; a number of years. 
16 Q. Now, Mr. Hall, you say you were doing something for 
that company on the 19th day of February, 1881 ? 

A. Yes, sir. 

Q. Will you state as particularly as you can what you were doing 
and the circumstances under which you were doing it? 

A. I was employed by one James Gatchell, who, I believe, was 
employed by the company to letter and paint the wheel-house of 
the Jane Moseley, and while doing that work a portion of their 
wharf, or the uprights which support the roof of the shed, fell in on 
me and crushed my cheek. 

Q. The Jane Moseley belonged to the Inland and Seaboard Coast- 
ing Company? 

A. That is my belief. 

Mr. Witson: Well, we admit that. 

Q. Now, will you state in relation to that wharf where the Jane 
Moseley was lying (which you say had been in their possession for 
a number of vears); what was the condition of that wharf about 
the time that you received this injury ? 

A. Well, the part we were working on, there was a platform 
thrown from the wharf to the guards of the Moseley. Four or five 
of the upright pieces of the shed were sawed off and pressed in two 
or three feet from the perpendicular line, and there was a rope 
stretched across the wharf holding the top of it, and that rope 
—- should judge that was the cause of it—and that portion 

ell. 

Q. Well, how long had you been painting there before it fell ? 

A. I should judge about two hours. 

Q. How were you situated in painting? What arrangements had 
been made for accommodating you in painting or lettering the name 
of the boat on the wheel-house ? 7 

A. Well, a few boards—a few steps, you might say, were thrown 
— the wharf to the guards of the Moseley, and we were standing 
on that. 

Q. And the boat was close to the wharf, was it? 
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A. Yes, sir. 
Q. So that the platform that ¥ was used for doing this painting 
rested on the wharf? 
17 A. One end of it rested on the wharf and the other on the 
guards of the Moseley? 

Q. The boat, then, at tie wheel-house was a little off from the 
wharf? 

A. Yes, sir. 

Q. And the place was connected by a platform running out from 
the wharf onto the guards of the boat? 

A. Yes, sir. 

Q. You stood on that platform ? ? 

A. Yes, sir. 

Q. The boat was attached to this wharf—the company’s wharf? 

A. Yes, sir. 

Q. Well, you may state to the court and jury how you happened 
to go there to do the painting—you and Mr. Gatchell. 

A. Well, I was engaged by Mr. Gatchell; he was employed by 
the company. The boat was to leave the following Monday morn- 
ing, as I understood Mr. Davis, superintendent of that company, to 
state, and they wanted that lettering done before she went away. 

Q. Well, this was Saturday ? 

A. This was Saturday. 

Q. Well, now, you and Mr. Gatchell went where when you first 
went down to the boat? 

A. We went on one of these packet vessels that run between here 
and New York ; I do not — whether the “Gibson” or the “ Knight.” 
Mr. Gatchell wanted to see Mr. Davis. 

Q. You were with Mr. Gatchell at the time ? 

A. Yes, sir; 1 do not know what words passed between them. 

Q. You went aboard the boat, Mr. Hall, but didn’t hear what 
passed between Mr. Gatchell and Mr. Davis? 

A. No, sir. 

Q. After that conversation between Mr. Gatchell and Mr. Davis, 
who, I believe you said, was the superintendent of the company ? 

A. Yes, sir. 

Q. After that conversation you and Mr. Gatchell went where? 

A. We went off to paint. the wheel-house of the Moseley. 


18 Q. You went immediately over there to that wheel-house 
and went to work, and had been there for about two hours? 
A. Yes, sir. 


Q. Well, what was the distance ‘from the roof of this wharf to the 
platform on which you were standing ? 

A. I should judge from 8 to 10 ‘feet. 

Q. It was the wharf that had been there for some years? 

A. Yes, sir. 

Q. And there was no change i in: ‘it so far as you had observed, ex- 
cept - they had sawed these = off and ran them in some dis- 
tance: 

A. Yes, sir. 


THE INLAND & SEABOARD COASTING CO. VS. 


Q. While you were painting there what happened in reference to 
that roof? 


The Witness: What do you mean? 


Q. Well, what did you first notice after something had struck 
ou ? 

‘ A. I wasn’t able to notice much of anything. After I got up I 
noticed that there was a large pile of lumber on top of me. 

Q. And you noticed that a portion of the roof of shed had fallen 
over onto you? 

A. Yes, sir. 

Q. Do you know how that roof had been supported ? 


The Wirxess: Do you mean after it had been sawed off? 
Mr. Hive: Yes, sir. Did you observe that at all? 


A. I know there was a rope stretched across the wharf. 

Q. What effect had the falling of the roof upon you? State fully 
to the jury. 

A. Well, it dislocated my jaw and crushed the cheek-bone in. 

Q. It struck you on the face here (indicating)? 

A. Yes, sir; right across the face that way (indicating the left 
cheek). 

Q. Who got you out? 

A. I believe Captain Wood, who was employed in that company 
at one time, was one, and several of the laborers who were employed 
on that wharf came to help me out. 

Q. How long were you disabled ? 

A. I was in bed; could not get out for nine or ten days, and I had 

to go around with a bandage over my eyes for a month. 

19 Q. How long were you disabled from labor? 

' A. Well, I didn’t go to work again until the last part of 
April. 
. You get steady employment when you are able to? 
. Yes, sir. 
Your business is that of model or pattern maker or letterer ? 
. Yes, sir. 
. What is your pay ? 
. For pattern-making I get $3 a day. 
. What for painting ? 
Well, whatever they pay. 
. Well, how about your teeth; were they knocked out? 
. No; they were not knocked out, but I could not make use of 
my jaws for two months to chew anything. I could not get my 
mouth open wide enough to get my fingers between my teeth for 
nearly two months. 
Q. You were entirely disabled during that time? 
A. Yes, sir. 
Q. Where is Mr. Gatchell ? 
A. He is at Bayonne, New Jersey. 
Q. You have a telegram about his being here, have you ? 
A. Yes, sir. 
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Mr. Hine: We suppose he will be here before night? 


Q. Was this contract taken by Gatchell or was it an employment 
in which you joined him in which you were to receive one-half? 

A. Whatever arrangements he made with Mr. Davis I was to 
receive one-half of what he got. | 

Q. The parties saw you painting there, I presume? 

A. I do not know; when Captain Wood picked me up I had my 
paint-brush in my hand, smeared all over. 

Q. You went there for the — work of doing that painting? 

A. Yes, sir. 


Cross-examination by Mr. Wis0n: 


Q. Where were you employed before that ? 

A. At the navy yard. 

Q. Had you been discharged or dismissed from the navy 

yard ? 
20 A. I was suspended lie want of work; they were short of 
work there. 

Q. When ? 

A. One week prior to the accident 
. Q Ard you had no work for : a week before the accident hap- 
pened ? 

A. No, sir. 

Q. How did you happen tu be down on the wharf? 

A. I was invited to be there by Mr. Gatchell. 

Q. Where did Mr. Gatchell reside at that time—in that a of 
the town? 

A. At that time he was stopping with me. 

Q. At your house ? 

A. Yes, sir. 

Q. Is he a regular painter? 

A. Yes, sir. 7 

Q. Are you a painter by trade? - 

A. I am a pattern-maker by trade, but do painting. 

Q. You had no agreement of any: kind, or any arrangement with 
any representative of the company? Your arrangment was exclu- 
sively with Mr. Gatchell, and you looked to him for pay? 

A. Yes, sir. 

Q. Did you live in that part of the town ? 

A. No, sir; on Capitol Hill. 

Q. Had you been down there that day to look at the wharf within 
a short while? 

A. Yes, sir. 

Q. Do you remember that there had been a great rise in the river 
and the river had been full of ice a short time before that? 

A. One week before that, sir. 

eg And was not the wharf very much broken and twisted by the 
ice 

He I didn’t see any of that. 

Q. You didn’t see it? 
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. No, sir. 
. Where was the boat when you saw it? 
. In the water. 
. And resting partly on the wharf ? 
. No, sir. 
Q. Now, about these uprights. Did you notice whether 
21 they were sawed off or broken by the pressure of the boat? 
A. I didn’t notice whether they were sawed off or broken 
off, but I noticed they were standing on an angle like that (indicat- 
ing), and held by nothing but the nails holding them and the rope. 
Q. But what caused the uprights to be in that position; do you 
not know ? 
. No, sir. 
They were in that position ? 
Yes, sir. 
. What was it that hit you; have you any idea? 
. Well, the upright pieces that held the roof. 
Were vou in the act of painting the side of the boat ? 
. Yes, sir. 
. Well, I do not understand exactly how that could be. Here 
is a platform, we will say—here is a platform leading up to the boat 
(illustrating). 
A. Right straight across. 


The Court: The platform of the wharf? 

Mr. Witson: No; the platform built 

The Witxess: A platform built from the wharf to the Moseley— 
a kind of scaffolding. 


Q. The boat was in the water ? 

A. Yes, sir. 

Q. And you were on the platform, painting? 
A. Yes, sir. 

Q. What portion were you painting? 

A 

Q 


POPO > 


Or-Oroper 


. Mr. Gatchell drew the outlines and I was doing the filling in. 
. What part? - 
A. The top part. I could very easily reach it without reaching 
over. 
- Could you reach the top? 
A. Not the top of the wheel-house, but the top of the lettering. 
: Q —— it one of the uprights that struck vou, or the roof of the 
shed ? 
A. That I would be unable to say, what it was. 
Q. Whether it was the roof or the uprights? 
A. QO, I know it wasn’t the roof; the roof didn’t fall. 
Q. The roof did not fall? 


22 A. Not to my knowledge. 


Q. The roof kept its position ; it was the uprights ? 
A. I was lying under a pile of lumber. 
Q. When you were struck you were unconscious? 
A. No, sir. 
Q. You were conscious ? 
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A. Yes, sir. 

2- Was Mr. Gatchell painting with you at the time the accident 
happened ? 

A. Yes, sir. 

Q. Standing on the same platform ? 

A. He was stooping down attending to one of the letters. 

-Q Was work going on on the wharf? 

A. Yes. sir; I believe they were putting coal aboard the Moseley, 
if I am not mistaken. 

Q. Men were at work about the wharf? 

R. 4 noticed some carpenters away up at the other end of the 
wha 

Q. Who was your physician—who attended yuu ? 

A. Dr. Mauss. Dr. Hamilton was called while I was lying down 
at the wharf. 

-Q When did you say that vou first got work again? 
In the latter part of April. 
You: were not employed at the navy yard before that? 
Not after I got hurt. 
That was the first employ ment that you had of any kind? 
Yes, sir. 
In the latter part of April ? 
Yes, sir. 
Have » you been employed steadily since ? 
No, sir, not steadily ; I have lost a little time. 
You are able to pursue ait asual business ? 
Yes, sir. : 


Redirect examination by Mr. HINeE: 


Q. Is there any effect from the injury now ? 

A. Sometimes I have very severe headaches. If I stoop my head 
over for any length of time everything gets black before my 

eyes. 
23 "Q What effect has it upon your jaws? 
A. Well, they get tired if I get hold of a piece of tough 

meat and have to chew it. : 

Q. Is there any soreness there? © 

A. Well, all through here (indicating) there is a numbness here. 


By the Court: 


Q. I do not understand, Mr. Hall, what fell on you, or rather 
what fell down—not what struck you; but what fell there? 

A. A portion of that wharf, or rather a portion of the shed that 
covered the wharf. 

Q. Was the shed boarded in at the sides ? 

A. Yes, sir; it was boarded ; it was solid work. 

Q. And the roof was supported by posts ? 

A. The roof was supported by tos A and these boarded over like 
this wall here (indicating the wall of the court-room in the rear of 
the witness stand). 

Q. What was it that stood at an angle? 
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A. You might call it the “wall.” It had been sawed off or broken 
off. I did not examine it very closely. It had been pressed in 
several feet at the bottom at an angle like that (illustrating), and a 
rope was stretched across the wharf on the inside. I do not know 
whether the rope broke or was cut or what it was. 

Q. What was this rope put there for? 

A. It was to hold that portion up. The top part of it stood like 
that (indicating), and of course when the rope broke it would 
naturally fall over like that (indicating); the top part of it struck 
me on the head. 

Q. It was the top part of the wall that struck vou? 

A. Yes, sir. 

Q. That fell in consequence of the breaking of the rope? 

A. Yes, sir; and it would not have fallen if it had not been broken 
off at the bottom. 

Q. Was it broken at the bottom ? 

A. The upright posts had been broken or sawed off. 

Q. That is, the posts that held it? 

A. Yes, sir; the upright posts. 

Q. I suppose this was a board shed, and the posts were nailed to 
these upright posts? 

A. Yes, sir. 

Q. And — posts, you state, had been cut away at the bot- 

tom: 
24 A. Yes, sir. 
Q. Then there was nothing to support the wall ? 

A. No, sir. 

Q. It was suspended at the top? 

A. Yes, sir; but this rope stretched across the wharf had a tend- 
ency to hold it and the nails at the top had a tendency to hold it. 

Q. And that entire partition fell down ? 

A. Well, a section of it—I guess 8 or 9 feet long. 

Q. And that is the part that struck you on the head ? 

A. Yes, sir. . 


Recross-examination by Mr. WILson: 


Q. Well, I want to ask another question now. The wharf runs 
out into the river; there isan end to the wharf and sides to the 
wharf; the end of it is open; here is the river; the wharf runs out 
into the river; this is the end of the wharf and this is the side of 
the wharf (illustrating), and persons going on the boat go on to the 
side or the end. This is the south side of the wharf (indicating); 
this side of the wharf is closed by uprights and boarded, and so is 
this part (indicating)? 

A. Yes, sir. 

Q. The Moseley is over here (indicating) ? 

A. Yes, sir. : 

Q. Now, will you say whether you saw anything on the wharf, as 
to whether these uprights had been broken off and crushed by the 
ice and new uprights had been put there? 

A. The uprights were put there when the shed was built. 
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~ Q. Were not the larger uprights that were a part of the shed 
broken in, and were there not some uprights put there for the pur- 
pose of temporarily supporting the roof? 

A. No, sir. 7 


By the Court: 


Q. Then this accident did not occur at the end of the wharf, but 
at one of the sides of the wharf? 

A. Yes, sir. 

Mr. Hine: The Moseley was lying at one of the sides of the wharf 
and she had been crushed in and it was necessary to do some repair- 
ing and painting. 

The Court: Which side was alien lying at? 
25 Mr. Wiison: The north—really the west side of the wharf. 
The Wirtxess: The boat wasn the north side of the wharf. 

Mr. Witson: Really it would be towards the west. 

Mr. Hine: They could not get to the boat to paint except by 
going over the wharf. 

The Court: He stood upon the wharf while he was painting ? 

Mr. Hrne: He stood upon a platform that rested one end upon the 
wharf and one end upon the boat. It was necessary to rest on two 
or three planks that they used for painting purposes. While en- 
gaged in painting this wharf fell over: him. 

The Court: One end of the platform rested upon the boat and 
the other end on the wharf, and he was — upon that platform 
painting? 

Mr. Hine: Yes, sir. 


By Mr. HIne: 


Q. You could not go onto the platform without going onto the 
wharf? 

A. No; not very conveniently, without going onto the boat and 
over the guards. 


RicHarp G. Mauss sworn on _— of the plaintiff. 


Examined by Mr. HIne: 


Q. You are a medical practitioner? 

A. Yes, sir. 

Q. Your residence is—— 

A. 1701 Sixth street northwest. 

Q. You have been practising in this city how long? 

A. About eleven years. 

Q. And you are engaged now as a practitioner of medicine ? 

A. Yes, sir. 

Q. Do you know the plaintiff in this case—the young man who 
just testified ? 

A. I do. 

Q. In February, 1881, were you called to see him in your profes- 
sional capacity ? 

A. Yes, sir; I was. 
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Q. In what condition did you find him? 
26 A. I found his face and head very much bruised, his eyes 

closed up, and in fact the first day I could hardly make out 
how much damage had been done. There was so much swell- 
ing it was difficult to ascertain. It gradually developed itself. 
When the swelling went down I found the eye was completely 
suffused with blood, the cheek-bone crushed in, and the part of the 
jaw was so bruised that he could not use it, and there was so 
much concussion of the brain that he was for one or two days almost 
entirely unconscious. He could not look out of his eyes. That was 
when I came there. I kept on with my visits. For nine or ten 
days he had to stay in bed. As to his Jaw, he could not use it for a 
couple of months after that—could not open it except for perhaps 
half an inch—and the eye was for perhaps a month suffused with 
blood. The bruise on his cheek was so bad that for perhaps six or 
seven months after he went out it was blue and black and green ; 
assumed all sorts of colors. For about eight or nine days I thought 
he might die from concussion of the brain, because he was entirely 
unconscious; and he has not been well since, because he has de- 
veloped some injuries—the injury has developed such a peculiar in- 
different disposition of mind. I have not mentioned that to him, 
but it has been remarked by all his family. I do not care to enter 
upon that. 

Q. As to the permanent effect of that injury, what have you to 
say about that, Doctor? 

A. Well, the permanent effect, as I remarked just now, is this 
peculiar disposition, this change of mind, and in time tumor or 
cancer may develop from this bruise in the cheek. This cheek- 
bone was completely crushed in. I know one or two other cases 
where a case of cancer developed, though not from causes like this— 
from wounds received during the war. 

Q. That eats away and results in speedy death, I presume. Is 
that the effect of it? 


Mr. Witson: That is hardly the form of a question. 


A. It may develop. 
Q. This was in February, 1881. How long did you attend him ? 
A. Well, for about five or six months—steadily two or three times 
a day for about nine or ten days, and then after that I used 
27 to attend him off and on, or he would come to my house. 
The main difficulty with him when he first attempted to go 
out was he got dizzy. Everything got black, and his jaws troubled 
him, and it was difficult for him to chew anything. He could not 
open his mouth to any extent for five or six weeks. 
Q. Did you know anything of him before this ? 
A. Yes, sir; very well. 
 Q a have you to say as to his physical condition before this 
injury 7 : 
A. Oh, he was in perfect health. 
Q. A strong and hearty young man, was he? 
A. Yes, sir. 
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Q. And une now on you say you diagnose his case—— 
A. Oh, it is by no means as good. AsI say, this change in his 
disposition is the worst of all, because he is so different from what 
he was. There is not that vigor or that energy in him that there 
was. 

Q. To what do you attribute that ailferenee 1 in disposition of mind 
that you mention ? 

A. Well, after that injury—it is wave that we have discussed 
repeatedly—he i is an entirely different man from what he was before. 
He doesn’t take that interest in his domestic or other affairs that he 
did before—unamenable to reasoning. Fhis 1 is a part that I did not 
wish him to hear. 


Mr. Hine: Well, we must take it as it 5 goes along. 


Cross-examination by Mr. WILson : 


Q. Where do you reside, Doctor? 
A. 1701 Sixth street northwest. 
Q. Are you a member of the medical society of this District ? 
A. Yes, sir; both. 
Q. You are a member of both ? 
A. Yes, sir. 
Q. How long have you practised here? 
A. It is in the eleventh year. 
Q. Do you live near Mr. Hall? 
A. No, sir; I live a good ways off from Mr. Hall. 
a You are not related to him in any way? 
. Oh, not at all—not a particle. 


28 Joun R. Woop sworn on behalf of the plaintiff. 


By Mr. HIneE: 


NP Captain Wood, give your full name so that the reporter can 
take it. 

A. John R. Wood. 

Q. How mary years have you resided here? 

A. Ever since the close of the war. 

Q. What business were you engaged in-in February, 1881 ? 

A. Steamboating. | 

Q. Do you know Mr. Hall, who testified. in this case? 

A. I remember him very ‘well, sir. 

Q. You know of the Inland Seaboard ee Company, I pre- 
sume ? 

A. Yes, sir. 

Q. And the Jane Moseley itheeel to that company ? 

A. Yes, sir. 

Q. Well, now, Captain, were you on that wharf at the foot of 6th 
street in February, 1881 ? 

A. Yes, sir. 

Q. Did you see Mr. Hall there? 

A. Yes, sir. 
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Q. Will you state to the court and jury just what you observed 
and what you did? Give it in detail, please. 

A. Well, on the day of the accident I was on the wharf on the 
east front, and a crash came, and I heard some one hallooing, and I 
ran and wassatisfied that some one was hurt; and Mr. Gatchell assisted 
him up, and with my assistance they brought him to the office. He 
was unconscious and could not speak for awhile. We secured a cot 
for him and made him as comfortable as we could, and I sent for Dr. 
Hamilton, the nearest physician we could get. He attended him 
for a while, and I sent over and got some stimulants for him ; some- 
body suggested some whiskey or something, which we gave him. 


Q. Well, where did you find him? 
A. Mr. Gatchell lifted him from the wharf. 
Q. What was he doing before this shed fell? 
A. He had been painting there. 
Q. Painting on the Moseley ? 
A. Painting the Moseley ; lettering the Moseley. 
Q. Well, did you find anything in his hand when you picked 
him up? 
29 A. I do not remember that, sir; I know he was bleeding 


quite freely from the mouth and nose. 

Q. What was it that fell at that time that struck him? 

A. Well, there had been a portion of the roof, probably about ten 
or fifteen feet, that had been cut away so that we could get there to 
work to get the Moseley off the dock. During the heavy freshet 
a current came up and she was crushed over the dock, and we had 
to cut away a portion of the piling and the roof. Then there was 
a cross-piece put up to support the roof—two uprights run in just 
about that position (indicating), and there was a cleat put at the 
foot of each of these upright pieces to keep it from slipping out, 
and there was plenty of blocks and ropes put on there to hold it at 
the time. 

Q. Now, when was this change made—this lashing of ropes and 
this cutting away of the wharf; how long was that done before the 
wharf or shed fell? 

A. O, some time; I do not remember the time, but some days. 

: Q. Md whom were these posts cut away and this lashing of ropes 
one ? 

A. By men employed by the company. 

Q. By the company—the Inland and Seaboard Coasting Company? 

A. Yes, sir; there was a ship’s carpenter who had been working 
there during the freshet on one of the ships. 

Q. And the Moseley during the time these boys were painting 
there was lying at the wharf, and when this cutting away of the 
roofs and lashing of the ropes had been done? 

A. Yes, sir; she was on the upper end of the wharf. 

Q. These young men were doing what? 

A. Painting and lettering. 

Q. You have stated that when these posts were first cut away by 
the Inland and Seaboard Coasting Company they were lashed sufti- 
ciently by ropes? 
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A. Yes, sir; the boat was crushed in by the pressure of the ice, 
and it was necessary to get her out of the dock, and in doing that 
we cut this roof away in order to have room to work and not be in - 
danger of hurting anybody, and it was lashed sufficiently at the 
time. 

Q. The company cut these posts off? 
30 A. That was all broken in. We took them out of the way, 
and this upright portion was put in to keep it safe. 

Q. They put in new uprights? 

A. Yes, sir. 

Q. They put them in slanting? 

A. They put them in to hold that wititee of the roof—the portion 
that had been cut away and had been removed. 

Q. The company first cut away the posts that had been broken in 
by reason of the boat being thrown up — it by the ice and — 
new standards there or posts? 

A. Yes, sir. 

Q. New standards or upright posts ? 

A. Yes, sir. 

Q. And they were put in a slanting position to get room to work 
at the boat? } 

A. Yes, sir. 

Q. And at the time they had lashed it securely at the top? 

A. Yes, sir. 

Q. Well, what do you mean by “ at the time?” 

m A. At the time they put these upright posts there and the cross- 
eam. 

Q. And securely lashed ? 

A. Yes, sir. 

Q. How was it at the time of this ww ? 

A. Well, I did not know any better until after the accident than 
that it was all ri ght. 

Q. What had _ saad done from the time that it was lashed securely, 
as you say, until this accident ? 

A. Some of them had been removed. 

Q. By whom? 

A. By the mate of the ship, I presume. - 

Q. What ship—this company’s ship? 

A. Yes, sir. 

Q. So that some of the lashings had bein removed by a mate of 
tne company’s ship? 

A. Yes, sir; I think Mr. Savage, the mate of the company’s ship, 
superintended the work. 

Q. Well, after these lashings had been removed was it secure and 
safe ? 

A. Well, I could not say. 

Q. It fell, at any rate? 


31 A. Well, if it had been secured properly it would not have 


fallen. } 

Q. Well, the falling of the roof was what did the injury to this 
boy, Mr. Hall? 

3—121 
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A. Yes, sir. At the time it was fastened properly, and it seems 
that when the ship left the ropes that were there belonged to the 
ship that left and Mr. Savage took them away, and I found out after- 
wards that he only left this one block and fall. 

Q. When did you first learn that? 

A. I first learned it when he was taking them off. 


By the Court: 


Q. Was he mate of the Moseley ? 

A. No, sir; but he was mate of one of the New York ships that 
belonged to the company that was at the dock. She sailed some 
time before the accident. 

By Mr. Hine: And you say he left there only one lashing? 

A. That is all that I saw after the accident. After the accident I 
felt interested enough in the matter to go and see and try to ascer- 
tain the cause of the accident. 

Q. Well, now, Captain, just state clearly just how this roof was 
fastened at the side, how it was removed, if at all, and by whom, and 
what the condition of this wharf was and the fastenings at the time 
of the accident. Just tell us all about it. 

A. Well, sir, all that I could find at the time of the accident was 
just this one fall, that seemed to hold it—a block and fall. There 
had been a double block at each end and hauled taut across the top, 
and when it was broken I found it broken some three or four feet 
from where it was fastened. 


By the Court: 


Q. What was the object of it? 

A. To hold it up. 

Q. How does it come in contact with the shed so as to hold it up? 

A. There are two upright posts like that (indicating), a cross-piece 
here (indicating), and a rope and fall in such fashion (indicating). 

Q. And the rope was fastened to these uprights? 

A. Yes, sir; the rope parted and, of course, it fell over. 

Q. How did the rope keep those in their place ? 

A. If they had been driven up it would have held the roof. 
32 Q. Well, there were braces at the roof, at the top ? 

A. Yes, sir. Some one said afterwards that a wagon had 
been in on the dock, but I do not remember seeing any wagon. It 
had evidently been caused by some jarring or springing on the roof, 
and the rope had parted. 


By Mr. HIne: 


You say you examined it immediately after the accident? 

. Yes, sir. 

— when you examined it you found but one block and fall? 
. Yes, sir. 

. How many were placed there in the first instance? 

. Several of them. It took a pretty good purchase to get them 
up in position ; it took three men, I think, to get them up. 
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Q. Well, this fastening ; what can you.say as to its being such a 
fastening as would make such a structure as that reasonably secure? 

A. Well, it might hold it if there was’ a to strain it, no jar 
to start it. , 

Q. It “might hold it?” 

A. Yes, sir. | 

Q. Well, if one was enough what was the reason of putting three, 
four, or five in the first instance? 

A. We wanted to make it secure. 

Q. Then this one would not make it secure? 

A. This one fall wouldn’t get it up in, . the position it was at the 
time; no, sir. 


Cross-examination by Mr. Witson: : 


Q. capt, you were the captain of the Moseley at that time, were 
you not? 

A. No, sir; captain of the “ Lake.” 

Q. Was the “ Lake” there ? 

A. Yes, sir. 

Q. At that time? 

A. Yes, sir. 

Q. You are not connected with the company now? 

A. No, sir. 

Q. Under whose direction were these posts put in, the uprights 
and tackling and fall? 

A. That I could not tell you. |, 
33 Q. Did you exercise any direction over it ? 
A. I helped to do it. 

Q. What were you doing there on this adi ? 

A. I was captain of the “ Lake.” 

Q. The “ Lake” was running? 

A. She was laid up, but we had steam up, expecting to leave, for 
two or three days and nights. I was taking care of the ship. 

Q. Well, did you have steam up when this accident occurred? 

A. The ship had sailed at that time. The New York ship had 
left the wharf, but the “ Lake” was at the wharf. 

Q. What were you doing the day this accident happened ? 

A. I was on the dock the day the accident happened. 

Q. Did you have any duties there? | 

A. Yes, sir; I was captain of the “ Lake.” 

Q. The “ Lake” was there at the wharf? Did you have any 
duties in relation to the wharf? : 

A. No, sir. 

Q. The wharf was being repaired, wasn’t it ? 

A. Yes, sir; the dock had been wrenched very badly by the 
movement of the ice. 

Q. And was injured and was being repaired ? 

A. I do not remember whether it was being repaired at that time, 
but it was repaired. 
Q. Now, by whom was this fall first put up? 
A. I think it was put up by the mate. 
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Q. Who was the mate? 

A. Mr. Savage. 

Q. This gentleman here (indicating)? | 

A. Yes, sir; I think he superintended the work and the men off 
his ship. 

Q. And did you have anything to do with that work ? 

A. I was around. 

Q. You were around and saw it done? 

A. Yes, sir. 

Q. But he superintended it ? 

A. I think he superintended the lashing of the work. It was cut 
out without my knowing anything about it. Of course, I did not 
superintend it, and had no orders to that effect. I was only captain 

of the “ Lake,” and had nothing to do with the dock. | 
34 Q. Mr. Savage was a competent man to do that work? 
A. Yes, sir; I think so. 

Q. You trusted yourself; you went in and out on the boat? 

A. Yes, sir. 

Q. Well, now will you be good enough to say again what ropes 
you saw put up by Mr. Savage? 

A. I could not tell you the number, sir—not exactly ; I know 
there were other ropes there, and I remember seeing Mr. Savage 
take them off before the ship sailed. 

Q. Do you remember seeing him put any back ? 

A. No, sir. 

Q. Do you say he did not put any back? 

A. No, sir; but there wasn’t any on it but the single rope at the 
time of the accident. 

Q. If Mr. Savage took some off and put some back you did not 
know it? 

A. If he put any back at the time of taking the others off I am 
not aware of it. 

Q. You do know that there were not as many ropes there at the 
time of the accident as before? 

A. No, sir. 

Q. Did you examine the rope to see where it was broken? 

A. Yes, sir. 

Q. Where was it? 

A. Three or four feet from where it was made fast on an upright 
pest over the shed. I examined it and had the rope put away, 

Q. How was it broken? Was it broken sharp or pulled out? 

A. The rope was in a very bad condition. 

Q. I do not exactly understand where this rope was fastened. 
—- was in this way, wasn’t it (indicating an angular posi- 

ion)? 

A. Yes, sir. 

_ Q. Suppose this was the wharf, and the uprights were along here 
(indicating), were they not ? 

A. Yes, sir. 

Q. This is just exactly the way the thine went? 

A. Yes, sir. be 
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Q. This was the roof (indicating)? 
A. Yes, sir. ! 
Q. These uprights were temporary sticks? 
30 A. Yes, sir. 
Q. How many were there of them? 
A. Two. 
Q. And there were cleats down there at the bottom to prevent 
them slipping in that direction (indicating) ? 
Yes, sir. 
Now, where was this rope fastened ? 
. In the center (indicating). 
And which way did it go down? 
. This way (indicating), toward the steamer. 
And what was the other end of the rope fastened to? 
To an upright post, across the dock about twenty or thirty 
feet. Here is the upright post (indicating). 
. The boat was over that way (indicating)? 
. Yes, sir. 

The rope was made fast to this post (indicating)? This end 
here was — fast over the dock to an upright post twenty or thirty 
feet away ? 

A. Yes, sir. 


(During the foregoing examination the witness and counsel made 
their illustrations by means of books and pencils.) 


POPOPOD 


Oro: 


By tke Court: 


Q. What is that you are holding in your hand (referring to pencil 
held by witness)? 
A. This is the cruss-piece. (Laughter.) 


By Mr. WILson : 


Q. One end was fastened where that pencil is, and the other end 
came out here on the wharf (indicating) ? 
A. Yes, sir. 
Q. Now, will you state when you saw these things put up? (After 
a pause :) I suppose the rope was to prevent it from slipping ? 
A. Yes, sir. 
Q. The uprights supported the roof, and would have pees 
the roof unless they had slipped out ? 
A. Yes, sir. 
Q. And they were protected from slipping out by these cleats, 
which were driven in as far as they would go? 
A. Yes, sir. 
Q. Now, how many ropes did you see fastened to that cross-piece ? 
A. There were three or four. 
Q. At the time of the accident? 
36 A. I could not state. 
Q. Where were they fastened ? 
A. Here (indicating), and here (indicating), and one here (indi- 


cating). 
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Q. Three ropes? 
A. Three or four ; I could not tell you exactly the number. 


By the Court: 


Q. What sustained the cross-piece in its position up there? 

A. The two uprights. 

Q. Was it fastened to the uprights ? 

A. Yes, sir; rested on it. It was driven up against the roof. 
These two uprights pressed against it that way (indicating). We 
had these falls put on there and heaved it back as strong as it 
could against the rope to keep it from falling. 

The Court: So that when the rope was removed 

Mr. Witson: All the weight would fall back against the uprights 
and they might slip out. 


By Mr. WILson: 


Q. You saw the ropes put there? 

A. Yes, sir; I saw the men at work, and noticed it afterwards. 

Q. How long was it before this accident happened that you saw the 
ropes removed? 

A. I could not tell you, sir, to a day; it was just a very short time 
before the ship sailed. , 

Q. Was it a day or an hour? 

A. I would not like to say. 

Q. Was it the same day ? 

A. It may have been the same day or it might have been the day 
after. 

Q. Well, it may have been.a week ora month. I am asking you 
about how long before the accident the ship had sailed away ? 

A. I cannot tell you when the ship sailed. I think the ropes were 
taken off by Mr. Savage the day the ship sailed from the dock. 

Q. This accident happened, I will say, on Saturday—that is the 
testimony. Now, how long before that was it that the ship sailed ? 
How long before that did you see the ropes taken away ? 

A. That I could not tell you. 

Q. Can you give us any idea? 


Sy] A. Well, I think they were taken off a short time before 
the ship saiied. 
: Q. Well, “a short while” is a very indefinite thing—the same 
ay? 


A. That I cannot say. 
Q. You do not know how long that one rope had been allowed to 
stand there? 
’ A. That rope had been put there with the other ropes. 
Q. And all the others—— 
A. All the others had been removed. 
Q. But how long that single rope had been allowed to stay there 
you do not know? | 
A. It was allowed to stay there until it fell. 
j Q. _— you see that single rope there at any time before the acci- 
ent! 
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A. Yes, sir. 

Q. You saw the single rope there before the accident ? 

A. Yes, sir. 

Q. How long—how often? 

A. I do not know how often. 

Q. Well, several times? 

A. Yes, sir. 

Q. It never occurred to you that it was unsafe, did it? 

A. I never gave it a thought. 

Q. You went in and out. 

A. Yes, sir. 

Q. Did you go in on the Moseley ? 

A. <Yes, sir. 

Q. On that same day? 

A. Yes, sir. 

Q. When you saw that single rope there did you go in and out? 

A. Yes, sir; I was in there talking to the painters. 

Q. And there was nothing there to indicate that it was unsafe? 

A. I never gave it a thought; it migkt have killed me. 

Q. You never gave it a thought, althougn you saw there was but 
one rope? 

A. Yes, sir; I noticed the rope there before the accident, and 
thought it was all safe. 

Q. It didn’t cause any alarm ? 

A. No, sir. 
38 Q. If it had, of course you would have made the necessary 
suggestion ? 

A. If I had not thought it was all safe I would have made a sug- 
gestion and had a change made. 

Q. But you did think it was perfectly safe ? 

A. Yes, sir. 

Q. And the accident was a surprise to you ? 

A. Yes, sir. 


Redirect examination by Mr. HINeE: 


Q. Well, now, Captain, I want to ask you what became of that 
rope. You say you took it away ; let us find out what became of it. 
F > I had it put away on one of the boats. I had it taken off the 

ock. 

Q. In what condition did you find the rope? What kind of rope 
was it—this single rope that was used for this dead-fall ? 

A. I think it was taken off the topsail of the “ Lake,” perhaps. 

Q. Was it a new or an old rope? 

A. Oh, an old one. 

~—6Q. _WVas it a new and substantial rope or a miserable and rotten 
rope ? 

Mr. Witson: Oh, no; I object. 


A. Well, the portion of it that worked through the block and fall 
was all right, perfectly right and sound ; but after I examined it—I 
examined the ends where it broke—and three or four feet from where 
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it was fastened it was all dry-rot, so that I could pull it out ten or 
twelve feet. 1t was all dry-rot, which will get on any rope used ou 
a boat. 

Q. A person using proper judgment in such a case would test such 
a rope, wouldn’t he? 

A. Yes, sir. 

Q. If he wanted to use it 

A. (Interposing.) If he is going to use it to secure anything he 
would test it. 

Q. If a person had tested that rope wouldn’t he have discovered 
that dry-rot ? 

A. Y6sS, sir. 

Q. So that the rope would have been tested by a person 
39 using proper judgment, putting it up alone; and, if tested, 
it would have been discovered to be bad ? 


Recross-examination by Mr. WILson : 


Q. When you saw that there was only one rope instead of those 
that had been there you didn’t tell anybody about it and suggest a 
change ? 

A. No, sir; not at the time. 

Q. You didn’t make any mention of it? 

A. No, sir. 

Q. Because you thought it was all safe? 

aA. Yes, sir—at the time. I did not examine it closely. 

Q. What was the size of that rope? 

A. I guess an inch and a half. 

Q. Well, the rope was the same rope that was there when these 
men went to work ? 

A. I think it was. 

Q. There hadn’t been any change during the time they had been 
painting ? 

A. No, sir. 


By Mr. HIxe: 


Q. Well, this accident happened the first day they had been paint- 
ing there, did it not? 

A. That I cannot tell. Ido not remember how long they had 
been painting. 

Q. Didn’t the accident happen the first day that they had been 
painting ? 

A. That I could not state. 


At this point, 3 o’clock p. m., the court is adjourned until Monday, 
November 20th, 1882, at 10 o’clock a. m. 
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Monpbay, November 20, 1882. 
The court met pursuant to adjournment. 
Present : Respective counsel. . 
James R. GatcHELt sworn on behalf of the plaintiff. 


Examined by Mr. Hine: 


Q. Mr. Gatchell, in 1881 you were a resident of this city ? 
A. Yes, sir. 
Q. And had resided here for how long ? 


40 A. I have been here, off and on, for fifteen years. 
Q. Do you know George W. Hall ? 
A. Yes, sir. 


Q. How long have you known him ? 

A. I have known him, I guess, sir, for fourteen years. 

Q. You resided in the same part of the city ? 

A. Yes, sir. 

Q. What is your business? 

A. Painter by trade, sir. 

Q. You had something to do with the Inland and Seaboard Coast- 
ing Company in painting the Moseley some time last winter, I think ? 

A. Yes, sir. 

Q. That was, painting the name on the wheel-house, I believe? 

A. Yes, sir. 

Q. Was Mr. Hall engaged with you in that work ? 

A. He was; yes, sir. 

Q. Well, now, will you state to the court and jury the circum- 
stances of your employment and the circumstances of his employ- 
ment? 

A. On the day I was doing this work I was down at the Inland 
and Seaboard Coasting Company, at its wharf on Sixth street, and 
Mr. Davis, the superintendent at that time, told me he wanted me 
to put the name of the Moseley on the side. It had been injured 
by the flood caused by the breaking of the ice. I said, “All right.” 
He said, “I wish you would get her up as soon as you can; I want 
her to go out Monday.” I said,“I will do it at once, and I will take 
George ’ ”_that is, Mr. Hall— “to assist me, and it will be done much 
sooner.” He said, “I don’t care who you get.” I do not remember 
what he said, but something like that, as if he didn’t care, and I got 
George to assist me. 

Q. Was George with you when vou were talking with Mr. Davis? 

A. No, sir. 

Q. Was he with you at any time? 

A. He went on the wharf with me. 

Q. Where were you talking with Davis about it? 

A. That I could not say—whether on the wharf or on the boat. I 
was back and forth two or three times. 

Q. But at the time you were talking with Davis in reference to 

this George was either on the wharf or on the boat ? 
41 A. Yes, sir; he was talking with another friend of his. 
Q. Well, go on. 
4—121 
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A. I went to work on the side of the Moseley, and I think I was 
about half done. There was a side of the warehouse which had 


been crushed in 

Q. Warehouse or wharf? 

A. Warehouse. 

Q. A side of the shed. 

A. Yes, sir; it had been crushed in, I guess, by the Moseley 
coming up against the wharf; it was crushed in at the bottom and 
the girding beam at the top had been broken in two places, I be- 
lieve, and was fastened with a rope. We went to work there, and 
had gotten about two-thirds through when this piece came down on 
us. As soon as I heard the crash I went down, threw my head this 
way (indicating), and so saved myself, I think, and as I went down 
I heard him halloo. He fell almost right under me ; at least on one 
side, and I kept in that position, and I could not lift it off and could 
not get any lower, and I saw the blood gush from his mouth and 
nose. I thought he was killed, and called for the hands, and they 
came and carried him into the office. A doctor was sent for and I 
got a carriage and took him off. 

Q. The Moseley was lying by the side of the wharf? 

A. Yes, sir. 

Q. Now, let us see if we have the location. How did you get to 
the wheel-house to paint? 

A. We laid some little boards to the guards. The boards were 
laid lengthwise this way (indicating). 

Q. The Moseley was fastened to this wharf? 

A. She was; yes, sir. 

Q. State what it was that gave way. 

A. Well, the whole side of the warehouse or wharf—the whole 
side of the enclosure; I suppose it was a section; I should judge 
about 25 feet ; probably a little more ; I didn’t pay particular notice ; 
I was too much excited to take much notice of it. 

Q. It was the covering to the wharf? 

A. Yes, sir; the upright sides. 

Q. Do you remember how many posts supported this side that 


gave way. 
42 A. I did not noticeany supports of any kind, except I noticed 

a rope running from the top of the shed ; I noticed that par- 
ticularly. 


Q. Well, there were standards or posts up from the wharf 
proper to hold this shed, were there not? 
The Witness: You mean originally put there or temporarily? 
Mr. H1xe: Well, originally or temporarily. 
A. Originally standing; yes, sir. 
Q. Well, how were they ? 
A. Well, there was only one, I believe, that fell out with the sec- 
tion onto us. 
Q. Only one, as far as you recollect? 
A. Yes, sir. 
Q. Well, before that fell out was it perpendicular or otherwise? 
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A. Not exactly perpendicular; it slanted in as if it had been 
broken in at the bottom. 

Q. You didn’t notice it specially? (After a pause:) You went 
there and did your work and George went with you ? 

A. Yes, sir. 

Q. Now, will you state more particularly any injuries George re- 
ceived there? 

A. Well, he had his cheek-bone crushed in and his jaw dislocated 
at the time; his cheek-bone is crushed now; the doctor said his jaw 
was dislocated. 

Q. Did you take him off? 

A. Yes, sir; I took him home in a carriage. 

Q. How long did you remain with him? 

A. I guess I was with him three weeks. 

Q. Off and on? 

A. Yes, sir. I was with him all that night. 

Q. You were with him all that night? 

A. Yes, sir; and the next day and the next night. 

Q. Was he conscious? 

A. It did not appear to me that he was conscious. He did not 
try to speak to me at all until that morning. I offered to get him 
some medicine and he tried to say something to me. I could not 
understand it, and I said, “George, don’t talk ;” the doctor wouldn’t 
= it; the doctor told me not to encourage him to talk if he 
tried it. 

Q. You stayed with him right along for several weeks? 

A. Yes, sir. | 
43 Q. What was his condition of health and general spirits 
before this injury? 

A. Well, his health was always good. I have never known him 
to be sick while I have known bim, and as for spirits he has always 
been very lively. 

Q. Is he married ? 

A. Yes, sir. 

Q. Any children? 

A. Four, I think, sir. 

Q. Does he depend upon his own labor for supporting himself and 
family? 

A. Yes, sir. 

Q. You have been away a time? 

A. I have been away a year last June—a year and five months. 

Q. Then you were here three or four months? 

A. After the occurrence; yes, sir. 

Q. Well, now, during that four months that you were here imme- 
diately after the injury what was the condition of his health, as you 
observed him? | 

A. AsI noticed him he was not the same man at all that he was 
before that. He never used to go out with me after that as we did 

before—never went out to places as we did before that; he lost in- 
terest entirely; did not want to go to any places of amusement at all; 
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did not seem to be the same fellow. I wrote to him several times, 
but he never answered any of my letters. 

Q. As to his ability to work during that four months? 

A. As to his ability to work I do not know anything, but as to 
strength he was not anything like as strong. 

Q. Well, now, you were away for nearly a year and a half? 

A. Yes, sir, 

Q. Please state to the court and jury how you found him when 
you returned, in comparison with his condition before this injury. 

The Wrirness: In comparison with the way he was before he was 
hurt? 

Mr. Hine: Yes, sir. 

A. He is entirely a different-man; nothing like he was before, 
not only in his looks, but in his actions, and as far as strength 1s 
concerned 

Q. He is not so strong as he was, physically? 
44 A. No, sir. 
Q. And his general condition of health is largely impaired ? 

A. I thik so; yes, sir. 

Q. He was a steady workingman before, was he? 

A. Yes, sir. 

Q. At the navy vard, model-maker ? 

A. Yes, sir. 

Q. He seems to be employed there now. Do you know anything 
about that ? 

A. Yes, sir; he is employed there now, 

Q. You do not know anything about it, except what you have 
been told—hearsay ? 

A. No, sir; except what they say. 


Cross-examination by Mr. Wilson : 


Q. How did you happen to be at the wharf that day? 

A. Well, we started down town—George and a friend of mine— 
to go the matinee, the theatre, and I said “ Let us go down to the 
wharf,” and in that way we happened to be down at the wharf. 


Q. You had no particular business there ? 

A. No, sir. 

Q. Had you been in the habit of going down there ? 

A. Yes, sir; I spent two-thirds of my time there. 

Q. Doing what? y 

A. Sometimes I was working ; sometimes I was not. 

Q. A sort of general 

A. (Interposing.) “ Hanger-on ;” yes, sir. 

Q. Well, was George in the habit of going there too ? 

A. No, sir; he did not go there very much. Sometimes he would 


go down with me. 

Q. You went there that day without any particular business? 

A. No, sir; no particular errand or business. 

Q. What time did you go down there? 

A. Well, as near — I could recollect—I wouldn’t like to say for 
certain—about 9 o’clock ; probably a little after that. 
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Q. What time did you begin to work? 
45 A. Well, probably half an hour or three-quarters after 
that. 

Q. Where were you ? 

A. On the wharf. 

Q. Was George with you? 

A. Yes, sir. 

Q. You took the job to get some money to go to the theatre? 

A. Yes, sir. 

Q. Had you made a bargain as to what you were to receive ? 

A. I did not make any bargain with Mr. Davis. 

Q. Whom did you make a bargain with? 

A. With George. 

Q. Didn’t you make a bargain with Mr. Davis as to what you were 
to receive? 

A. No stipulation of price. 

Q. How were you to be paid? 

A. After we were done. 

Q. How were you paid ? 

A. After we were done, I think, I got $1.50 or $1.75; I got George 
to go down, and he said: “ff I help you will you give me any- 
thing?” I said : “ Yes, I guess I will stake you.” I said that I would 
give him half we got. 

Q. You got $1.75? 

A. Yes, sir; I think I gave him 75 cents. 

Q. Then you didn’t give him half? 

A. No, sir; (laughingly) I think I got $1.75. 

Q. Did you finish the job that day? 

A. I wouldn’t swear to that; I was very nearly finished when the 
accident occurred ; I won’t say whether I finished it that day or not; 
I think I came down the next day—Sunday—and finished it. 

Q. This happened on Saturday, and you think you finished it on 
Sunday ? 

A. I think I did; I won’t be sure, for I was pretty badly scared 
for the next couple of days. 

Q. How long was it after you had gone to work that the accident 
happened ? 

A. We probably had been working nearly two hours—all of it. 

Q. Then it was nearly in the middle of the day, about 11 or 12 

o'clock. 
46 A. Yes, sir. 
Q. How did you go onto the boat from the wharf? 

A. I went onto the scaffolding; we were working on a single 
plank laid out to the scaffolding. 

Q. What supported the scaffolding ? 

A. Little beams running under the guards of the boat—running 
between the guards and the wharf; they were put there to let the 
water through the wheels. 

Q. They were put there to let the water come out? 

A. Yes, sir. 

Q. Under the guards? 
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A. Yes, sir. 

Q. And you made a platform of one single plank ? 

A. Yes, sir. 

Q. What was the condition of the wharf? 

A. Well, the wharf was in a pretty bad condition ; at that side it 
was bulged up in several places. The flooring and the upright 
sides of the warehouse had been crushed in, and it made it natur- 
ally lean out towards us or towards thesteamer. It had been sawed 
off in two places, and the rope I noticed had been piaced across the 
top. 

ry One rope? 

A. That is all I noticed. 

Q. Did you see the rope after it had been broken? 

A. I did not; no, sir. 

Q. Was the beam that fell—this cross-piece—a “sill,” I suppose 
you would call it? 


Mr. Hive: O, no; “cross-piece.” 
Mr. THompson (to Mr. Wilson): Upper plate. 


Q. Well, “upper plate,” how will that do? (Aftera pause.) This 
upper plate fell against the side or the wheel of the boat? 

A. Yes, sir. 

Q. Did it crush it in? 

A. No, sir; not much; it scraped down it. 

Q. How did it fall ? 

A. It came down flat, and part rested on the wharf and part on 
the guards of the boat and hung over the water. 

Q. Could vou tell what it was that hit Mr. Hall? 

A. The side hit him. 

Q. pave. - the cross-piece had struck him it would have killed 

im? 
47 A. Well, the boards were attached to that. This was the side 
of the warehouse and the boards were nailed to that and to 

the bottom part (indicating). 

Q. You are sure the boards were all nailed to the side? 

A. Some might have been taken away, but there were some there 
yet. 

Q. You saw all this when you went to work—the condition of the 
wharf? 

A. Yes, sir. 

Q. Had you been there several times? 

A. Yes, sir; several times. 

Q. And vou knew what caused it? 

A. Yes, sir. 

Q. They had been working up above? 

A. Yes, sir. 

Q. The steamboat itself had been repaired, hadn’t it—the side of 
the wheel ? 

A. Yes, sir; she had two boards put in the side of the wheel ; 
probably more than that ? 
Q. The side of the wheel? 
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A. Yes, sir. 

Q. Then you were painting partially on new work? 
A. Yes, sir; partly. 

Q. Did you "do the painting or the lettering? 

A. Only the lettering. 

Q. Somebody had done the painting? 

A. Yes, sir. 


Redirect examination by Mr. HINe: 


Q. You had known Mr. Davis, the superintendent, some time, 
hadn’t you ? 

A. Yes, sir. 

Q. You did a goed deal of work around there painting ? 

A. Yes, sir; I did at that time. 

Q. And he just told you to go to work; there was n> agreement 
as to price? 

A. No, sir; there was no agreement. 


_ Mrs. Eutiy Case sworn on behalf of the plaintiff. 


Examined by Mr. HINe: 


Q. You are a resident of the city? 
A. Yes, sir. 
48 Q. And have resided here how long? 
A. A year before the rebellion. 

Q. George is your son? 

A. Yes, sir. 

Q. Now, Mrs. Chase, do you recollect an injury that he received 
some time in February, 1881? 

A. Yes, sir; I remember it very distinctly. 

Q. What was the condition of his health before that ? 

A. Very good indeed. 

Q. Steadily working ? 

A. Yes, sir. 

Q. Whereabouts? 

A. In the navy yard. 

Q. What was his business? 

A. Pattern-maker. 

Q. And his wages were how much? 

A. — that time they were either $2.75 or $3, I am not positive 
whic 

Q. Steadily employed there had he been for how long? 

A. Since he was fourteen years old. 

Q. How old is he now? 

A. Twenty-six. 

Q. So that he was twenty-four and past then, and had been em- 
ployed there for ten years, steadily ? 

A. Yes, sir. 

Q. Now, will you state to the court and jury—I suppose you know 
nothing further about the i injury than that he was brought home? 
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Q. He is married and had a family of his own? 

A. Yes, sir. 

Q. And lives with his family ? 

A. Yes, sir. 

Q. The next morning you were notified of the accident ? 

A. Yes, sir; his mother-in-law came to me early Sunday morning. 

Q. You went to see him? 

A. Yes, sir; immediately. 

Q. Will you state his injury as you observed it? 

A. I found him lying in bed; his head and face very much 
swollen, one eye nearly closed and the other black; he could 

49 hardly see out of either of them; he could eat nothing except 

beef tea or something like that, and was unable to talk very 

much. 

Q. Could you make out what he said ? 

A. By getting very close to him. 

Q. Well, his head was swollen, was it? 

A. Oh, yes; it was nearly the size of a basket. A person who had 
known him before the injury would not have recognized him at 
all. 

Q. All disfigured ? 

A. Yes, sir; all disfigured. 

Q. The injury appeared to be where? 

A. On the left side of his face, if I recollect right. His jaw-bone 
was injured, and here (indicating) was a great bunch. 

Q. His face was swollen? 

A. You could not tell where it was exactly. 

Q. Before that what was his general condition of health ? 

A. Very good. 

Q. Ever sick ? 

A. No, sir; he had never had any severe sick spells. When he 
was six years old he had gastric fever and when he was fifteen years 
old he had cholera morbus. Those were his only sick spells. 

. Nothing else ? 

. No, sir. 

How long was he confined to his room ; do you recollect? 

. As I recollect, it was nearly six weeks before he could get out. 

Do you recollect the date of the injury? 

. Yes, sir; it was the 20th of February that I was sent for. 

That was the day after the injury ? 

Yes, sir. 

The 20th of February, 1881? 

. Yes, sir. 

Six weeks would bring it down to the last of April some time? 

Yes, sir. 

Then did he go to work? 

Yes, sir; but 
Q. (Interposing.) Under what circumstances ? 

50 A. Well, his family needed his money. My husband was 

his boss, and I got him to put him to work at a light job. 
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A. I did not see him until the next morning, Sunday morning. 
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He went to work really before he was able to. The sight of the left 
eye had not returned, and there was danger of dust getting into his 
eye and his losing it altogether. 

Q. How steadily has he been able to work since then ? 

A. Pretty steadily. At first he had to leave work some time on 
account of his head troubling him; at first he lost a good deal of 
time on account of his head. 

Q. And latterly has he lost considerable time or not ? 

A. Well, he has lost, off and on, a good deal of time. I do not 
know exactly how much. 

Q. He is in employment when he is able to work ? 

A. Yes, sir; he was an apprentice there; he learned his trade. 

Q. And since then has he been steadily employed ? 

A. Yes, sir. 

Q. What does he do with his money ? 

A. For his family; he has a sick wife and four children. 

Q. Passes it right over to them, does he? 

A. Yes, sir. 


Mr. Witson: Well, I do not know that that is material. 


Q. Well, that is the only means he has of supporting his family— 
his daily labor? 

A. His daily labor; yes, sir. 

Q. Well, now, Mrs. Chase, will you advise the court and jury 
what has been the condition of his health and spirits since this 
accident ? 

A. Well, since the accident I have discovered an entire change in 
disposition. - He is at times very irritable, sometimes cross. 

What has been his condition of health ? 

Well, he has complained of headaches; that has been most of 
hia sickness—severe headaches. 

Q. That has followed clear away down to the present time? 

A. Yes, sir. 


(Cross-examination waived.) 
Mr. Hine: That is our case, your honor. 


Mr. Wilson here opened to the jury on behalf of the defendant. 


51 Evidence for Defendant. 


WILLIAM THOMPSON sworn on behalf of the defendant. 


Examined by Mr. WItson: 


Q. Mr. Thompson, you were the president of the Inland and Sea- 
board Coasting Company in February, 1881 ? 

A. Yes, sir. 

Q. Will you be good enough to describe the condition of the 
wharf at the foot of 6th street on Saturday, the 19th day of February, 
1881? 

A. Well, the wharf, in the first place, known as 6th-street wharf, 
1s probably 87 or 88 feet wide and 150 long. The main part of the 
5—121 
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warehouse is covered by a warehouse or board shed. The sides of 
the wharf have several large openings in them where the boats land 
for the purpose of loading and unloading freight. Some time be- 
fore this—the 19th of February—I might state, there were four of 
our steamers at this 6th-street wharf. ‘The “Jane Moseley” was at 
the north side and the “John W. Thompson ” was fastened at the 
south side. The steamers “John Gibson” and “ Lady of the Lake” 
were at the end, all frozen in and completely ice-bound. The freshet 
came along; the two outer boats had their crews‘on board, and had 
been keeping up a full head of steam, when along came this freshet 
and caught these two steamers at the head of thewharf, which were 
under a full head of steam, and snapped their hawsers, and they 
were carried off and landed in the mud some distance from the 
south side of the wharf. It struck the “Jane Maseley” and it 
brought her guards up against the timbers of the wharf and crushed 
in the timbers of the shed in every direction, and thrust the wheel- 
house inside the wharf a good many feet. In that condition she re- 
mained unti! the water began to lower and subside. Then they 
went to work and pushed her off, and these timbers at the side of 
the wharf were in a broken condition, as well as the side of the 
boat. The flooring of the wharf and other parts had been broken 
off by the ice coming against it, and the wharf was very much dam- 
aged in every respect, as well as all the steamers that were around 
the wharf at the time. 
52 Q. State whether that part of the wharf where the “ Mose- 
ley” lay was intended to be used by the public at all, for any 
purpose at all. 


Mr. Hine: That is immaterial; it doesn’t make any difference at 
all so far as this case is concerned. 
The Court: Well, he might as well finish the description. 


A. It was the side of the wharf where the boats discharged freight 
and unloaded passengers; there was no one there except the 
workmen repairing the side of the wharf and the damages that had 
been done by this freshet. 

Q. Under whose immediate direction was this part of the wharf 
placed with reference to the repairs and putting it into a safe condi- 
tion? 

A. Well, there were workmen there—carpenters. 

Q. Who were they ? 

A. I do not know their names. 

Q. Who had charge of them ? 

A. Well, the superintendent was there as well as the captains of 
the boats, the pilots, and engineers of the boats; they were all there 
repairing the damages and getting their steamers ready for service ; 
they were making repairs, clearing away debris, and doing service 
generally ; the crews and pilots were there and helped in the re- 
pairs and getting the boats ready. 

Q. Who fastened up this sill or this plate or cross-piece? 

A. I did not see him. I understood it was the mate of the 
steamer John Gibson. 
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Q. Who was that? 

A. Mr. Savage. 

Q. How long has he been in the employ of the company ? 
A. I think four or five years—probably not that long. 


Cross-examination by Mr. HINE: 


Q. You are president of the company ? 

A. I was acting president of the company at the time. 

Q. How long was this freshet that came down from Long Bridge 
with such disastrous effect upon all your boats before this injury to 
Mr. Hall? 

A. If I recollect aright, it was on Saturday, the 12th; and as I 
recollect the injury occurred on the following Saturday, the 

19th. 
53 Q. Seven or eight days? 
A. Yes, sir. 

Q. Men had been at work fixing up the Moseley before this time, 
repairing it? 

A. Yes, sir; the carpenter and joining work had been done, and 
the painting had been done, I think. 

Q. Well, now, getting right down to this portion of the wharf 
that fell down, or shed, you say the boat crushed in the side of the 
wharf or shed ? 

A. Warehouse or shed. 

Q. And that was fastened in some way? Now, as to the standards 
that were put up there to fasten or hold the roof up? 

A. I cannot say who did it; it was put up under the direction of 
the men in charge there. : : 

Q. Were they put up straight or slanting ? 

A. They were put up straight, sir. 

Q. Were they not inclined in that way (indicating), so as to give 
the men a chance to work around ? 

A. No, sir; the two pieces that were under this plate which be- 
longed to the side of the shed proper had been crushed in, but those 
girders remained there. Those pieces may have been slanting, but 
there were pieces of timber put across the rafters to support the 
rafters that were resting across this plate. Now, the pieces that were 
put across the rafters to support this plate were put in there and 
wedged in. 

Q. How far apart ? 

A. I do not know; probably 18 or 20 feet; they were put in to 
support the rafters. 

Q. Well, these standards, or the old posts, had been crushed in 
two or three feet ? : 

A. Yes, sir; at the time. 

Q. Did they remain there to perform their office of supporting the 
roof? 

A. Yes, sir; they were not taken away; they remained there be- 
cause—— 

Q. (Interposing.) Well, now—— 

Mr. Witson: Well, go on and state your reasons. 
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Mr. Hine: No; let him state facts. His reasons are not material— 
that is, for the jury. 
Mr. WItson (to the witness): Go ahead, Mr. Thompson. . 
o4 A. The lower sill, the foundation on which those pieces 
rested, had been torn away. They could not be put upstraight, 
because there was nothing to fasten them on, and therefore these 
pieces were put two or three feet back in order to sustain these 
rafters. 


By Mr. HIneE: 


Q. Well, now, in relation to these uprights, which you say were 
probably 18 feet apart. In addition to these uprights or posts what 
other appliances did you have to hold the roof in its place? 

A. This rope that was placed there and fastened on this beam to 
keep it straight and steady. 

Q. Well, now, there were three or four ropes placed there to hold 
this roof in position, were they not? 

A. That I do not know. 

Q. You were down there, were you not, all the time? 

A. No, sir; not all the time. I would probably go there two or 
three times a day after the freshet occurred. 

Q. Well, you know that there were three or four or five ropes 
placed there after the freshet to secure this roof? 

A. That I do not know. 

Q. Did you notice any? 

A. I noticed this one. 

Q. You did not notice whether there were four or five? 

A. No, sir; I did not notice particularly at all. 

Q. Well, do you know anything about any of these ropes having 
been taker away? 

A. No, sir; I do not. 

Q. You never noticed that any of them were gone? 

A. No, sir. 

Q. Well, these props were put up, and these props were placed 
there a week or so before this painting was done? 

A. Yes; I imagine that those props were put there a week or so 
before. 

Q. Well, you know that those standards were put up and the 
ropes were put there a week or more before ? 

A. Yes, sir; the standards were put up, and there was a force of 
men at work there 

Q. You do not know anything about this occurrence ? 

A. No, sir. 

Q. Your recollection is that those ropes were placed there about 

a week beicre this accident occurred—or this painting ? 
5d A. The ropes were placed there when the steamer was car- 
ried off. After the steamer crushed the wharf this plate or 
sill rested on the steamer. When the steamer was pushed off these 
props were put there to keep the roof up. 

Q. These ropes were put there at that time ? 

A. Yes, sir. : 
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Q. Were the ropes in plain sight ? 

A. Yes, sir; so plain I remember distinctly stepping under it 
when I passed on the wharf. 

Q. Well, there were several of them, were they not ? 

A. That I do not remember. 

Q. You do not remember whether you stooped down and passed 
four or five? 

A. No, sir. 

Q. Do you know when the “ Gibson ” sailed ? 

A. I think on the 19th. 

Q. The day of this injury ? 

A. Yes, sir. 

Q. Mr. Savage was mate of the “ Gibson? ” 

A. Yes, sir. 

Q. It is stated nere that he took away several of his ropes on the 
day the “Gibson ” sailed. Do you recollect anything about that? 

A. No, sir; I do not. - 

Q. Well, now, Mr. Thompson, how is it that you cannot state—it 
is a matter more of argument than a question, perhaps, it is true, 
but I will give the witness an opportunity to answer the question— 
how is it you cannot state whether there was one rope or five ropes 
placed there to hold up the roof? | 

A. When the boat was pushed off these standards were placed 
there. 

Q. You never noticed them before this piece of the wharf had 
fallen down, these standards? 

P A. Thesestandards were not put there until after the damage was 
one. 

Q. I mean the injury on the 19th of February. You did not 
notice these standards or know how they were fixed—did not pay 
attention enough to that to know how they were fixed until that 
portion of the wharf had fallen down ? 

A. Oh, the standards were there, and I noticed them the time they 
were getting the ship off. 

Q. How many did you see there? 
56 A. Two. 
Q. How large a portion of this shed or roof fell? 

A. None of the roof fell, only the frame-work of this plate. The 
upright posts had been boarded in with boards, and the debris had 
been carried away. 

Q. When did you hear of this injury ? 

A. That afternoon, at the office. 

Q. Did you go around to see him ? 

A. No, sir; I do not know that I did. 

Q. You had no interest in that ? 

A. You need not say that. 

Q. You did not go around to see him ? 

A. No, sir. 

Q. Did you send any one around ? 

A. No, sir; the superintendent who was there told me he had been 
properly taken care of. 
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Redirect examination by Mr. WILson: 


Q. Mr. Thompson, all this arrangement was temporary that you 
have spoken of, where the roof had been broken in and standards 
rut up? 

. A. ex sir; until we could get the timbers prepared to hold the 
roof up. 

Q. Were they being prepared ? 

A. Yes, sir; the carpenters were at work preparing them. 

Q. What, if any, notice did you, as president of the company, re- 
ceive as to that being unsafe ? 


Mr. Hine: That is immaterial. 
A. None at all. 


Ex J. SAVAGE sworn on behalf of the defendant. 


Examined by Mr. WItson : 


Q. What is your occupation ? 
A. Seafaring life. 
. What is your present occupation ? 
. Going to sea. 
. On what boat ? 
A. Steamer “ John Gibson.” 
Q. How long have you been going to sea? 
A. Going on thirty-three years. 
a7 Q. Do you remember what occurred on or about the 19th 
day of February, 1881, or a few days before, in relation to 
the “ Jane Moseley ” and her position on the wharf, the breaking of 
the wharf, and the repairing or temporary repairing of the wharf? 

A. I do, sir. 

Q. Will you state, if you please, what vou did with relation to the 
state of the wharf where the “ Moseley ” lay, and what measures you 
took to protect it and keep it in place? 

The Witness: The portion that was sawed away, cut away, or 
broken ? 

Mr. Witson: Yes, sir. Just describe the situation, if you please. 
How did you happen to be there ? 

A. Well, sir, the way that happened there was we were frozen in 
the ice down the river, and the “ Lady of the Lake” and the “ Thomp- 
son” assisted us up the river. It took thirty-six hours to get up to 
Washington. We could not get up higher, and we were forced to 
put up at the Sixth-street wharf. 

Q. Were you there when the ice broke? 

A. Yes, sir. 

Q. State what happened. 

A. When the gorge gave way at the bridge we had on a full head 
of steam, and had had a full head of steam on for forty-eight hours. 
We worked the ship’s engines for six hours, but could not hold on 

to the edge of the wharf with four hawsers. They were hawsers of 
63-inch manilla rope. The ice broke against the deck and the deck- 
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plank fell probably fifteen or twenty feet in the air, shaking the dock 
so as to shake theshed. The “John Thompson ” and “ Lady of the 
Lake,” which were at the wharf, were carried with the ice around 
here (indicating). Atthe same time the “ Jane Moseley ” was carried 
by the ice against the wharf, crushing in the bottom partof the shed, 
bringing her guards, as I should think, all of three feet over the 
wharf, and putting her wheel up against the wharf. After we had 
done all we could to save the “ Lady of the Lake” and the “ Thompson ” 
where they were by the arsenal shore—the Washington side of the 
channel—we went out to rescue the “ Jane Moseley ” from damage if 
we could. Mr. Davis and the ship’s crew and myself worked for 

three days and nights to save the “ Jane Moseley ;” just stopped 
58 long enough to eat our meals and got no sleep in order to get 

the “Jane Moseley” safe. We carried two chains—one for- 
ward and one aft—to Mr. Emery’s wharf, this side of the company’s 
wharf, and then we took a few blocks and falls. After getting the 
“Moseley ” out we broke the ice out from around her. Her water line 
was a little out of the water. This was to protect her guards. The 
water would evidently fall after the gorge gave way; and in order 
to protect her guards we got new ropes that we had, and we got what 
we call shores and pieces of timber and fastened one end against the 
dock and the other end against the ship’s guard. If you will allow 
me a pencil, Mr. Wilson, I will explain it to you. 


(The witness is here given a pencil, and he illustrates to the jury.) 


Mr. Davis, the superintendent, asked me to take charge of the 
work. He thought I was better versed than he was, and I said I 
would do it. He said, “ Your men will do more for you, probably, 
than they will for me,” and soI took hold of it. We put these 
shores there, and I will say there, for instance (illustrating), is the 
rope extending from the eaves of the building on and top. In order 
to do it I had to put away these rafters that the shingles are nailed 
to, say, about three feet. Then I cut the plate, as I call it, forward 
and aft of her paddle-box about four feet. I then lifted off all the 
boards on the side of the building that I cut the splices into, but be- 
fore doing that I got two blocks and falls and put them onto the 
rafters at each end, and put stretchers around each plate so as to 
hold it, and then I knocked off all the boards. Then I brought the 
top back here (indicating) probably about six feet onto the wharf 
suspended by these blocks and falls—supported by these blocks and 
falls, that giving a chance to work the “Jane Moseley ” and drive 
her away from the dock. After getting the “Jane Moseley ” from 
the dock I brought back this piece that I had cut away from this 
plate, and two posts (they were in their centers, not broken off) 
that I had cut off here a little bit below, which were remaining 
stationary, and carried the foot of this standard (indicating) to 
within about a foot of their place and left it, in order that 
when the carpenters got ready to go to work they could 
shift the bottom of this standard into its place. The car- 

penters never got through before I got the ship ready, 
59 and we had to wait at the wharf for the carpenters to get 
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through repairing the damage done to the ship bv the freshet. 
So on the 19th I took off the blocks and falls, but before taking them 
off I took a three-inch manilla rope and put lashings around. We 
will say there, for instance, is a fall on the stationary part of the 
building which is not cut off, and this is cut off (illustrating). I 
made four turns with the rope around that part of the plate and 
five turns around the other end (indicating) sufficient, I should say, 
to hold six tons weight. Then I took my blocks and falls off and 
carried them on the ship. Mr. Davis gave me a 3}-inch bran new 
rope that had never been used. That was put on the center of this 
plate and made fast to a post of the building, and a block and fall 
across the building and hooked into, so that he could haul it up if 
he wanted to, or slack it up and let the carts go by. That was in 
addition to this new rope, and on the 19th we sailed from the dock 
in the afternoon. : 

Q. Why did you tie up this post here (indicating) instead of let- 
ting it rest down on the floor of the wharf? 

A. Because it was nearer its position. All the carpenters had to 
do was to carry it up. 

Q. Was the lower portion of the wharf broken in? 

A. Yes, sir. 

Q. And, as I understand it, you got out that top piece (indicating). 
How long was that? 

A. About forty feet long; a little over that, perhaps less, but say 
forty feet. : 

Q. And you used a tackle and fall on each end and tied it up? 

A. To stay it back; yes, sir. 

Q. To keep it in its place? 

A. Yes, sir. 

Q. Now, at that time did you put a rope in the center and bring 
it out on the wharf? 

A. Yes, sir; the rope Mr. Davis gave me out of the store-room— 
3} manilla rope. 

Q. What change was made, if any, to weaken the supports of that 
building after you first put them up? In taking away your falls, 
state whether that weakened it. 

A. No, sir; because these two standards or posts were secured by 
blocks. They were blocked around with blocks eight inches long 

that I brought off the ship. 
60 Q. When was that done ? 
A. That was done on the 18th. Mr. Davis had that done 
when the sailors were putting the lashings onto the shed. 

Q. What care was exercised in doing that ? 

The Witness: What interest did I take ? 

Mr. WILson : State whether you thought you had taken proper 
care in the matter. 

A. I took all the care a man could take for the good and welfare 
of everybody. 

Q. State whether it was made strong or weakened after you had 
done this? 3 

The Writvess: In putting the lashings on and taking the fall off? 
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Mr. Witson: Yes, sir. 

A. I should say it was four times stronger. 

Q. Then there were just as many ropes on the 19th as there had 
been any time before ? 

A. There were just as many as there had been at any time. 

Q. And the rope that came down from the center and was fastened 
to—what was it fastened to? 

A. Toa post that went off into the center of the building. 

Q. What was that for? 

A. To assist the center of this post that I had putin. I put that 
on before I put the Jashings on the end. I told Mr. Davis I would 
_ put lashings on each end of them to help assist it, which I did also. 


Cross-examination by Mr. HINe: 


Q. You were mate of the “ Gibson,” were you not? 

A. Yes, sir. 

Q. Did you have charge of the vessel? 

A. She was in my charge there. When the captain is home the 
first mate 1s always there to be in charge of the vessel. 

Q. When the captain is ashore. 

A. Yes, sir. 

Q. Who was the captain ? 

A. Captain George Young. 

Q. Where was he? 
61 A. In Alexandria. 
Q. He didn’t come up during all this time ? 

A. He came up as soon as he heard of it, so he says. 

Q. Mr. Davis, as I understand it, placed this ice-gorge on the 12th. 
What is your recollection ? 

A. I wouldn’t say positively ; I could not, but my opinion is that 
the ship broke loose from the dock on Saturday. 

Q. That was how long before this injury to Hall on the 19th? 
Let me call your attention ; it was Saturday when Mr. Hall was in- 
jured. | 
. A. That I could not say. 

Q. No; I am telling you so in order that you can fix your date. 
He was injured on the 19th of February, it is admitted. How long 
before that was it that you were struggling with your boats in the 
river, when you were struggling and getting your boats up the 
river? 

By Mr. WILson : 

Q. When did your boats break loose ? 

A. I do not remember whether it was the 10th or the 11th; it 
was on Saturday. I could give you the hour, sir, if I had my log 
here. 


By Mr. HINeE: 


Q. You had been lying with the “ Gibson ” at this wharf how long 
befure you got away on your voyage ? | , 
G6—121 
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A. I think it was just a few days before Christmas or a few days 
after Christmas that we reached Sixth-street wharf,and we got away 
from the Sixth-steet wharf on the 19th of February ? 

Q. Then you were lying there from Christmas until the 19th of 
February, except during the interim that you were carried away by 
the ice-gorge ? 

A. Yes, sir; we were at the Sixth-street wharf until the gorge 
broke us loose? 

Q, After you resumed your position at the wharf subsequent to 
the ice-gorge, how long had you been lying there before you left on 
the 19th of February? 

The Witness: After we had gotten back to the wharf again ? 

Mr. Hive. Yes, sir. How long did you lie there before you left 
on your voyage? 

A. Three or four days before we finished loading ship at the end 
of the wharf. 

Q. Then you lay at the end of the wharf long enough to get your 

boat in position and tc load it? 
62 A. Yes, sir. 
Q. What did you load it with ? 

A. We had flour and guns and ammunition for the United States 
arsenal. 

Q. Large guns? 

A. No, sir; small arms—muskets, pistols, and ammunition. 

Q. You had to take in considerable quantities of coal ? 

A. Yes, sir; we took in some; we used so much on account of 
lying there expecting the freshet to give way. 

Q. How much coal did you take in after returning to the wharf 
and after you departed ? 

A. That I could not tell; we filled our coal-bunkers. 

Q. One hundred or two hundred tons? 

A. No, sir; forty tons will run us to New York and back. 

Q. You took in from twenty to forty tons? 

A. I could not tell you, sir. 

Q. You took in a load of flour and small arms? 

A. Yes, sir. 

Q. That was taken from the wharf after you got back ? 

A. Yes, sir; that was put into the ship; we had to discharge 
some of it in order to get off the shore; a part of it remained on 
the “Gibson,” a part was put on the wharf, and a part was on the 
“Lady of the Lake” and “John Thompson ;” a part of it was taken 
off, and after we got off it was all placed back. 

Q. That was all placed back and loaded ou your boat, the Gibson, 


after you had fastened this segment of a shed, was it not? 

A. After supporting it by blocks and falls there was very little 
put on the wharf; most all of it remained on the Lady of the Lake 
and John W. Thompson—pretty much all. 

Q. When you first fastened this rope upon the roof of the shed, 
or wharf, or warehouse, after you fixed it up, was it secure enough 
so that carts went back and forth over it? 
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A. No, sir; they didn’t go over that portion, because it was stand- 
ing upright nearly. 

Q. What portion? 

A. Why, the roof. 

Q. What relation does the shed bear to the floor of the 

wharf? 
63 A. It is on top of the wharf. 

Q. I thought I asked you if they went over the wharf. I 
didn’t mean to ask you if they went over the roof. (Laughter.) 
Did they go outside the shed and over the wharf? 

A. The carts had to pass through the middle of the shed and in 
the middle of the wharf. 

Q. You do not know how much of this shed fell down ? 

A. It didn’t any of it fall down, because I fastened it by blocks 
and falls. 

Q. Well, did it fall down on the 19th ? 

A. Well, it didn’t fall white I was there. What happened after I 
left I don’t know anything about. 

Q. How many ropes did you pass over this plate, and how many 
standards or posts did vou put up when you first put them up? 

A. Nothing but the fore sheet and the jib sheet. 

Q. Well, according to my recollection of what you remember 
about it, the original posts were driven in in that way (indicating), 
so that the base of the posts was shoved in about six feet ? 

A. No, sir; not over three feet. 

Q. Well, carried in three feet; I misunderstood you. What be 
came of this original plate, the plate that was there when the posts 
were driven in? 

The Witness: Before it was sawed in two? 

Mr. Hive: Yes, sir. 

A. The plate remained up there, and these were driven under the 
dock. | 

Q. What necessity was there for sawing off the original plate? 

A. So as to clear it away to put these shores in there. 

Q. Then you didn’t put in a new plate, but you sawed off the old 
plate and carried that back ? | 

A. Yes, sir; carried it nearly into its place, so as to be ready for 
the carpenters. 

Q. This plate that you cut off and carried back—what was the 
length of the post you sawed off ? ; 

A. I should judge somewhere about 40 feet. 

Q. How many posts do you recollect were driven in by the 
Moseley ? 

A. Three. 

Q. One at either end and one at the middle? 

64 A. No, sir; the one at one end was broken off, and the 
other two were firm in their places; that made two plates in 
addition to the one I sawed off. 

Q. Now, when you carried this segment of 40 feet back 6 feet did 
you put in any new standards or posts? 

A. I did before sawing the rafters off. I took a piece of timber I 
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should say 30 feet long—might have been 35—and placed it under- 
neath the rafters so (indicating), and put two rafters in about 20 
feet apart before sawing off this plate,so that the roof could not 
come down. 

Q. Now, when you first fixed this, about a week before the injury 
to this young man, when you first fixed this roof, how many ropes 
did you attach to this new plate? 

A. I had a block and fall at each end of it. 

Q. You did not have one in the middle? 

A. No, sir; not then. Before taking these blocks and falls off I 
put one in the middle. 

Q. When you first fixed this you put a block and fall at each end. 
How far was it from each end ? 

A. Three feet. 

Q. Then these blocks and falls were 34 feet apart ? 

A. Yes, sir. 

Q. There were 34 feet, then, between the two stay-ropes that were 
attached to the plate? . 

A. Yes, sir. 

Q. Now, I understand you to say you put up a new post in the 
middle? 

A. In the middle of the plate. 

Q. Then, there was a distance of 34 feet originally that had only 
two fasteners ? 

A. Yes, sir. 

Q. How large was the plate? 

A. Probably 7 or § inches square. 

Q. Taken out of a whole log, was it, or did you notice that ? 

A. Probably made out of a whole log, the sides taken off to make 
it square. 

Q. So that there were 34 feet without any support? 

A. Except those two posts resting at the top, probably one-third 
the length of the plate from the end. 

Q. — those two posts in relation to the end of this 

plate? 
65 A. When I straightened that plate up in the building to 
get them out of the way they were nearly perpendicular. 

Q. The original posts—one was about the centre and the other 
one not a great ways from the end, probably six or eight feet. Was 
that one of the original posts? 

A. Yes, sir; one of the original posts. 

Q. Those were the posts that were crowded in by the boat, all 
three of them ? 

A. Crowded in by the boat; yes, sir. 

Q. But when you did fasten this plate I understand you to say 
that you carried that plate back six feet ? : 

A. To give us room to work at the Moseley. 

Q. When you attached this block and tackle you also had these 
standards put up in the middle? 

A. I could not say whether they were supporting it then or not, 
because everything I had on there then was sufficient to hold it— 
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the ropes that I had on—and therefore I did not pay any attention 
to the standards or posis at that time. 

Q. They remained there about a week ? 

A. No, sir. 

Q. About four days? 

A. Somewhere about that. 

—— four days to a week. They were taken off from your 
t! 
A. Yes, sir. 

Q. They were ropes that were needed on your boat, the “ Gibson?” 

A. They were. 

Q. So that when you got ready to sail on the 19th—— 

A. On the 18th I took them off. 

Q. The ice was then comparatively free ? 

A. The channel was clear, sir. 

Q. On the 18th, then, the channel was entirely clear of ice; there 
was no disturbance there at all at that time? 

A. Only the ferry-boats going up. 

Q. But the channel of the river was entirely free on the 19th? 

A. Of ice; yes, sir. 

Q. Well, now, on the 18th, what time in the day was it that you 
took these two ropes off ? . 

A. I could not say as to the hour, but in the forenoon. 

Q. Before 12 o’clock ? 
66 A. I should say it was. 
Q. Before you took those two off you put another one there ? 

A. I put a more secure one there. I put a three and a quarter 
inch rope that Mr. Davis gave me and connected with the posts. 

Q. In the centre of the forty-foot plate you passed the rope over 
and onto the other side of the wharf and near the centre of the 
wharf (referring to i!lustration)? - 

A. Yes, sir. 

Q. What did it pass over to hold it there? : 

. A. It passed over the plate here, sir (indicating), on the main 
uilding. 

Q. ae attached to a plate on the side? 

A. Tkis was the plate. 


(The witness here illustrates the position of the plate and rope.) 


Q. It passed over the plate? 
A. Yes, sir; it passed over that, and the ends made fast to a post 


in the centre of the building. 
Q. It passed over the building to that post? 
A. Yes, sir; maybe an angle of four degrees. 
Q. It didn’t go over anything and then down ? 
. No, sir; it went over the building. 
. It was attached to this plate and then went down at an angle? 
. Yes, sir; to the post in the centre of the building. 
. At an angle of 25 degrees? 
. Not over 10, I should think, if that much. 
Q. Where did you get that new rope that you put there? 
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A. I wanted a new rope and Mr. Davis went into the store-room 
and that was all he had left, and that was put over the centre of it. 
Q. Did you test that rope at all? ; 

A. I did — it at all, because it was a bran new piece of rope, sir. 

Q. Well, now, does it not happen that a new rope is so rusted by 
dry-rot that you can twist it by the end and ravel it to pieces? 

A. No, sir; I have not seen one in thirty years in that condition ; 
not a new rope. 
Q. Have you seen this new rope since? 


A. I have not. 
67 Q. Well, now, you say that in addition to putting that one 
rope there you put these blocks around the base or bottem of 
the posts? 


A. Mr. Davis did it with his men. 

Q. You think they did that? 

A. Yes, sir.. 

Q. The blocks were placed around the posts to keep them from 
slipping ? 

A. Yes, sir. 

Q. So that the only purpose of these blocks was to keep the posts 
from slipping out ? 

A. They had a tendency to keep them from slipping out. 


Redirect examination by Mr. WIrson: 


Q. You saw the Moseley fastened to tne wharf after you got her 
off ? 

A. She was suspended by two chains, her anchor chains, one for- 

yard and one aft, with a rope across to Mr. Emery’s wharf, and they 

were hauled taut and made fast to her; her water line was a little 
above the water. 

Q. She was resting on the water, with her water line a little above 
the water ? 

A. Yes, sir; resting on the water and ice together. 


Benton C. Davis sworn on behalf of the defendant. 


By Mr. WILsoy : 


Q. Mr. Davis, you were superintendent of the Inland and Sea- 
board Coasting Company in February, 1881 ? | 

A. Yes, sir. 

Q. Were you down on the wharf on the 19th of February, 1881, 
and before that ? 

A. Yes, sir. 

Q. Do you know the plaintiff in this case, Mr. Hall? 

A. Yes, sir. 

Q. How long have you known him? 

A. I have seen him, that is all, and by going over to his house. 
Do you remember employing Mr. Gatchell ? 
. Yes, sir. 
. On Saturday, the 19th of February ? 
. Yes, sir. 
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68 Q. Well, state what occurred, please. 

A. I hired Mr. Gatchell to reletter the steamer Jane Mose- 
ley on the side of her wheel-house. I had a contract with him for 
$1.75 to do the work. 

Q. What was said at that time about employing anybody else ? 

A. Nothing at all, sir. 

Q. State if you knew that he had employed anybody else ? 

A. No; I did not know that he had employed anybody else. 

Q. Did you see Mr. Hall on the wharf that day ? 

A. I saw him while he was at work. 

Q. Did you see him there the day before? Was he in the habit 
of going there ? 

A. No, sir; I do not think he was; I do not think I saw him be- 
fore that day. 

Q. Do you remember what happened to the Moseley and the 
wharf where the Moseley lay the day before the accident happened, 
when the Gibson was going away ? | 

A. Yes, sir; I believe they took the falls off of the beam and it 
was hoisted up where it was made fast, and before the mate took the 
falls off he came to me and asked me for a piece of rope. 

Q. That is, Mr. Savage ? 

A. Yes, sir; I took a piece of rope that was purchased for a hoist- 
ing rope to haul the coal out of the canal—3}{-inch rope, which had 
never been used; I gave Mr. Savage this rope. 

Q. And was it used; did you see it used ? 

A. Yes, sir; it was used and put upon this beam or sill. 

Q. Was it put in the place of the other rope—it was fastened to 
the center of the sill ? 

A. Yes, sir; to the sill, the plate, or whatever you might call it. 
It came down this way (indicating), and the other end was fastened 
to a post on the wharf. | 

Q. You were not there when the accident happened ? 

A. No, sir; I had left the wharf. 

. Had you been yourself around the place where the Moseley 
lay and underneath the beam that morning ? 

A. Yes, sir. 

Q. Did you see the rope after it was broken ? 

A. No, sir. 
69 Q. After the accident happened ? 

A. No, sir; I did not see the rope. 

Q. State if there was any commotion of the water that day, and 
whether the ferry-boats had begun to run. 

A. Yes, sir; the ferry-boats were running, and I think that was 
the cause—— 


Mr. Hine: Wait a moment. Let the jury conclude. Just state 
the facts. 


Q. Well, state the facts. 

A. The ferry-boats were running, and this post was standing and 
blocked at the bottom like that (indicating), and I think the Mose- 
ley must have come up and struck that and knocked the whole 
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thing down. It was made fast and properly spiked, and everything 
looked secure, to the best of my knowledge, and the works were 
being repaired as fast as possible. Everybody was at work that we 
could get to work. 

Q. Everybody was at work that you could get to work repairing 
the wharf? 

A. Yes, sir. 

Q. When was the channel open, do you remember, to Alexandria, 
so that the boats began to run? 

A. I do not remember, but I think it was a day or two before 
this occurred. 

Q. The ferry-boats had been running a day or two before this 
occurred ? 

A. Yes, sir. 


Cross-examination by Mr. HINe: 


Q. Let me see if I understand you, Mr. Davis; you think that 
the cause of the shed falling down was the ferry-boats passing by 
and creating a wave that struck the Moseley and carried her up 
against the wharf? 

A. Yes, sir; the reason I think so is 

Q. (Interposing.) Well, I do not know that it is important, but 
you may state it. 

A. Sometimes our boats lying at the wharf will snap a 6-inch 
hawser. 

Q. Then you knew that a ferry-boat passing along there would 
create such commotion along your boats that it would snap a 6-inch 
hawser ? 

A. Yes, sir. 
70 Q. But this hawser was a 3}-inch, you say ? 
A. Three and a quarter; it wasn’t a “hawser; 


” it wasa 


rope. 
Q. How much stronger, Mr. Davis, is a 6-inch hawser than a 3}- 
inch hawser, in a general way ? 

A. I could not say. 

Q. Well, three or four times stronger? 

A. It ought to be. 

Q. In speaking of a 3}-inch hawser and a 6-inch hawser 

A. (Interposing.) A 34-inch rope; a hawser is a big line. 

Q. In speaking of a 3}-inch hawser and a 6-inch hawser, you 
mean the circumference; you do not mean the diameter ? 

A. Yes, sir. 

Q. A 3}-inch hawser would, then, be a trifle over 1 inch in diam- 
eter ! 

A. Yes, sir. 

Q. And a 6-inch hawser would be about what diameter ? 

A. About one-third—about 2 inches. 

Q. It is twice as large almost ? 

A. Yes, sir. 

Q. Well, this 3}-inch rope that was attached there was a rope that 
you say you had bought recently, but had not used it? 
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A. No, sir. 

Q. Had not tested it? 

A. No, sir. 7 ‘ 

Q. Well, now, how large were the ropes that you used in support- 
ing that roof? 

A. They were 3-inch ropes, as near as I could judge. 

Q. About the same size? 

A. Yes, sir; what we term a 3-inch rope. 

Q. Well, now, these ferry-boats have been running how long since 
you have had any experience with the company ? 

A. For the last 8 or 10 years. 

Q. And you have been there in charge of the wharf for how long? 

A. About 4 years. 

Q. You knew, then, pretty well what the effect of the running 
of the ferry-boats would have upon their boats lying there at the 

wharf? 
71 A. Yes, sir. 
Q. You had a good deal of experience in that way ? 
A. Yes, sir. 


Redirect examination by Mr. WILson: 


Q. You do not mean to have it understood that that new rope 
was intended to be used as a hawser? 

A. No, sir; as a rope—a double rope. 

Q. What is a hawser? 

A. A 5or 6 inch rope we call a hawser; a large line. 

Q. It was not used to fasten the “ Moseley ” to the wharf at any 
time ? 

A. No, sir; only to hold this beam in its place. 


Recross-examination by Mr. HINE: 


Q. You say it was used double ; what do you mean? 

A. I tied it around this seven or eight inch post this way (illus- 
trating with a pencil and handkerchief). It was tied around, and 
the other piece went along this way (indicating), and a tackling fixed 
to it. This was made fast around here this way (indicating), and 
knotted so (indicating). The rope was double, and this was a 34-inch 
manilla rope; that was the way it was suspended (indicating). This 
end was cut off and that end was cut off. There were two pieces 
hung down like that (indicating), and they were blocked. I think 
the distance between these two timbers (indicating) was 10 or 12 
feet, as near as I could judge. Of course I did not measure it, but 
they were put 2 or 3 feet from the side of the wharf. 

Q. Do you know whether it was one of these pieces of new rope, 
or whether it was that rope attached to that tackling (indicating) ? 

A. No, sir. 

Q. You were there an hour or two afterwards? 

A. Yes, sir; I think I was. Everything was gathered up; I do 
not think 1 saw the rope at all. 

Q. Did you use the rope afterwards? 


7—121 


50 THE INLAND & SEABOARD COASTING CO. VS. 


A. Yes, sir: to get out coal. 
Q. Did you see it was broken ? 
A. It might have been broken and spliced ;. I did not notice 
it. 
72 Q. It is not very likely that this new rope was broken ? 
A. There was no rope there except the rope in the falls. 
Q. The new rope did not pass over this plate? 
A. Passed around it. 
Q. It came down and was attached to tackling at the base of the 
wharf? . 
A. Yes, sir. 
Q. Hew far was it, now, from the wharf itself to the tackling that 
this new rope was attached to? 


A. Well, I could not state that? 

Q. It was not more than four or five feet? 

A. Yes, sir; I guess it was more than that; I guess it was 8 feet. 
Q. But you do not know whether it was the new rope that broke? 
A. No, sir. 

Q. You did not investigate that at all? 

A. No, sir. 


Q. Now, as vou went down there as superintendent you would 
have some curiosity to know what rope broke, whether it was the 
new rope that broke or this other rope ? 

. No, sir; I do not think the rope broke at all. 
What did you think? 
. I thought the ends of these shores were thrown out. 
. Who fixed the shores? 
] fixed them myself; I had them nailed. 
They were fixed securely ? 
Yes, sir; we had a carpenter there who helped us to fix them. 
. Captain Wood was here and said he picked this rope up and 
found it was broken and that it was defective, and that in winding 
it around he could unravel it all the way. 
A. There was no such rope on the wharf at that time that I know 
of; all the rope that I used was good rope. 
Q. But you do not know whether the rope broke? 
A. No, sir. 
Q. Now, these standards were inclined in that way (indicating) ; 
‘if that rope had broken, do you think the cross-piece would have 
fallen out far enough to have hit this young man? 

A. Yes, sir; I think it would. 

Q. You think it would? 

A. Yes, sir. 


Oropeorop 


13 JAMES CAULIFLOWER sworn on behalf of the defendant. 
Examined by Mr. Wirtson : 


Q. What is your occupation ? 
A. Carpenter. 


Q. How long have you been a carpenter—carrying on the trade 
of a carpenter? 
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A. I suppose about thirty years. 

Q. Active business? 

A. Yes, sir. 

Q. Actively engaged as a carpenter? 

A. Most of the time—yes, sir. 

Q. Where were you employed in February, 1881? 

A. Sixth-street wharf. 

Q. By the company ? 

A. Yes, sir. 

Q. W hat were you doing there ? 

A. Well, putting in the side of the Moseley and repairing the 
wharf ; the side was broken. 

Q. Will you please state what you did and what you saw with 
reference to the condition of the wharf and the repairs of the wharf; 
what you did and what your duties were ? 

A. I putin the joiner’s work on the Moseley, and I put in a roof: 
took down the shores that they had under it to hold the roof. I 
worked under it the day before this happened. 

Q. You. worked under it the day before this happened ? 

A. Yes, sir; and considered it perfectly safe. 

Q. Did you ‘do any of the work about the uprights the day before? 

A. No, sir; it was all secured satisfactorily to me. 

Q. What were you doing there the day before ? 

A. Putting in the side ~ the Moseley ; she had got broke. 

Q. Did you see the rope? 

A. Yes, sir; I saw the rope that lay across the wharf. 

Q. Will you please state whether you considered that a safe fasten- 
ing? 

A. Yes, sir; I thought that was a good rope. It looked to be a 
new rope to me. 

Q. Were you there when the accident happened ? 

A. No, sir; I had gone to dinner. 
74 Q. Did you go back after it happened ? 
A. Yes, sir; I was there in the evening. 

Q. Did you see any of the ropes then? 

A. No, sir. 

Q. They had all been taken away ? 

A. ‘Yes, sir; they had all been taken away. 


(Cross-examination waived.) 


WILLIAM YONSON sworn on behalf of the defendant. 


Examined by Mr. WILson: 


Q. Mr. Yonson, will you please state your name? « 
A. My name is William Yonson. 
Q. What is your occupation ? 
A. I am a carpenter by trade. 
Q. And been employed and engaged in L carrying on the business 
for some years? 
A. I carried iton. Iam merely a Journeyman workman. 
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Q. Were you at work on the wharf of the Inland and Seaboard 
Coasting Company on the 19th of February, 1881 ? 

A. It was in February some time; I do not remember the date 
exactly. 

Q. Were you at work on the Moseley and on the wharf? 

A. Well, I was employed there by Mr. Davis or Mr. Cauliflower. 

Q. What to do? 3 

A. To fix up the side of the Moseley that had been broken in— 
“busted” in. I worked on the Moseley lying there. 

Q. You are not employed there now? 

A. Qh, no, sir. 

Q. You haven’t anything to do with the company ? 

A. No, sir. 

Q. Did you examine the fastenings by which this plate was fas- 
tened up? 

A. Yes, sir; I think Mr. Cauliflower took me around and took a 

boat to show me what I had to do and showed it to me, but I 
7d did not see there was any danger or I would not have gone 
to work. I was at work for several days back and forth 

around there. I did not notice the way it was fixed, but I saw some 
ropes there and considered it perfectly safe. 

Q. When did you stop work there? 

A. Well, the day before the accident happened. 

Q. In the afternoon ? 

A. In the evening, about sundown. . @ 


Cross-examination by Mr. HINeE: 


Q. Did you see Mr. Savage take away the other ropes that had 
been there ? 

A. No, sir. 

Q. How many ropes fastened it when you were at work there? 

A. Ido not kncw. I sawa rope there. I did not pay any par- 
ticular attention to it at the time; this has been so long since: it 
was fixed by a scantling or post. 

Q. How many posts? 
: A. Several. 
i Q. Do you know whether there were two or three or four? 
Rif A. Several. 
aa Q. About forty feet was taken away ? 
| ' A. Something like that. 
i Q. They were leaning considerably, were they ? 
A. Yes, sir. Ido not know but what they were. I did not pay 
-_ - any attention to them at all, but I looked at it then. 
Q. You looked up to see it? 
| A. I looked all around it before I went to work. 

Q. It didn’t attract your curiosity or feeling of insecurity; you 
took it for granted, I presume, that it was all safe ? 

A. That was just it or I wouldn’t have gone to work. I supposed 
it was all safe. 

Q. But you knew nothing about it farther than a casual observa- 
tion. 
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A. No, sir. I merely knew that I was perfectly satisfied that 
there was no danger. 
Q. But you cannot say whether there were three or four or five 
ropes or three or four or five posts ? 
76 A. No, sir; I merely know that it was tied up. 
Q. You saw it tied up, did you—that was it? 
A. Yes, sir. 


Mr. Witson: We rest our case here, your honor. 
Mr. Hine states that he nas no evidence in rebuttal to offer. 


7 Bill of Exceptions. 
In the Supreme Court of the District of Columbia. 


GEeorRGE W. HAtt, Plaintiff, 
vs. , = 
THE INLAND AND SEABOARD COASTING Com- At law. No. 28783. 
PANY, Defendant. 


On the trial of this case the plaintiff, to maintain the issue on his 
part joined, offered testimony tending to prove that on the 19th day 
of April, 1881, the plaintiff, who was a pattern-maker by trade, and 
_who sometimes did painting and lettering, was employed by one 

James Gatchell to letter and paint the wheel-house of the “Jane 
Moseley,” one of the defendant’s steamers, then lying on the north 
side of the defendant’s wharf, and close thereto, at the foot of Sixth 
street, in the city of Washington; that the said Gatchell was em- 
ployed by the defendant to paint and letter said steamer ; that while 
engaged in the work of painting and lettering said steamer, and 
while standing ona platform thrown by the defendant from its 
said wharf to the guards of the said steamer, a portion of said wharf, 
or the uprights which supported the roof of the shed, fell in on the 

laintiff and crushed his cheek-bone, rendering him unconscious, 
and disabling him from labor until the last part of April, 1881, and 
now in stooping for any length of time everything gets black before 
his eyes; that the plaintiff was attended by a physician for five or 
six months after said injury happened; that the said attending 
physician, when the swelling of the cheek had somewhat subsided, 
found the eye completely suffused with blood, the cheek-bone crushed 
in, and a part of the jaw so much bruised that it could not be used 
for two months; that for about eight or nine days after the accident 
the said physician thought the plaintiff might die from concussion 
of the brain, and that, in the opinion of said physician, the plaintiff 
has not been well since, the injury having developed a peculiar 
indifferent disposition of mind, and there still being danger of the 
development of a tumor or eancer from the bruise in the cheek ; 
78 and also that prior to the infliction of the injury complained 
of the plaintiff was strong and hearty. 

And further to maintain the issues on his part joined the plain- 
tiff offered testimony tending to prove that during a heavy freshet 
that occurred shortly before the injury to the plaintiff the steamer 
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“Jane Moseley” was crushed or pushed over against the dock, so 
that it was necessary to cut away a portion of the piling and of the 
roof to get her off; that there was a cross-piece put up to support 
the roof, and two uprights put in to support the roof, and plenty of 
blocks and ropes put in to hold it at the time; that afterwards and 
before the accident to the plaintiff some of the lashings had been 
removed by the mate of one of the company’s ships, who had origi- 
nally secured the lashings, and that the said mate left only one 
block and fall to support the cross-piece which had been cut out in 
order to get the said steamer Moseley off the dock, and that after 
the accident the rope passing from said block and fall across the 
wharf was found broken, and that the witness, who was at the time 
of the accident in the company’s employment, in examining the 
rope after the accident found that it was all dry rot, which could 
have been discovered if the rope had been tested. 

Whereupon, after additional evidence as to the permanency of the 
injury, the plaintiff rested and the defendant, to maintain the issues 
on its part joined, offered testimony tending to prove that about a 
week prior to the injury of the plaintiff there was a great freshet 
and ice-gorge in the Potomac, which tore some of the defendant’s 
steamers from their fastenings at the defendant’s wharf and greatly 
injured and impaired the wharf; that the force of the ice and cur- 
rent carried the said steamer “Jane Moseley” against the wharf, 
crushing in the bottom part of the shed, carrying the steamer’s 
guards three or four feet over the wharf, and thrusting the wheel 
against the wharf; that the work of dislodging the said steamer 
from this position was committed to the mate of one of the de- 
fendant’s steamships, then lying at said wharf, under the super- 
vision of the defendant’s superintendent; that in order to get 
the said steamer off of the said wharf, and to give the work- 
men an opportunity to get at the steamer, a piece of the plate 
or upper portion of the frame-work of the shed covering the 

wharf, running parallel with said steamer and _ corre- 
79 ~—s sponding in length with the wheel-house of said steamer, was 

cut out; that after said steamer was floated the said piece was 
replaced and tied In its place by lashings at both ends where it had 
been cut and was supported by two posts inclined inward from the 
edge of the wharf and having cleats nailed at their foot to prevent 
their slipping; that this was a temporary arrangement, intended to 
remain until the floor of the wharf was repaired and footing pro- 


_ vided for the said posts; that the steamship to which the said mate 


belonged was ready for sea before the carpenter had finished the 
repairs of said wharf; that on the day before the injury happened 
to the plaintiff the said mate took off the blocks and falls by which 
said piece of said plate was fastened, but upon taking them off he 
lashed said piece of said plate with a three-inch manilla rope, suffi- 
cient, in the opinion of said mate, to hold a weight of six tons: that 
in addition the said mate fastened the said piece in its position by a 
new, three-quarter-inch rope which had never been used and which 
passed from the centre of said piece of said plate across the said 
wharf and was made fast to a post in the said wharf; that in doing 
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said work all the care was taken that a man could take for the good 
and welfare of anybody, and that the said lashing and fastenings 
fixed by said mate on said plate the day before said accident were 
stronger than those that had ai first been affixed thereto. 

The defendant, further to maintain the issues on its part joined, 
offered in evidence the testimony of the company’s superintendent 
and of two experienced carpenters, tending to prove that due care 
had been exercised in the work of the repair of said wharf and in 
the fastening of the said piece of said plate,and that said witnesses were 
at work on said boat and on said wharf just before the happening 
of said accident and considered the said fastening perfectly safe. 

That the plaintiff was not in the employment of the defendant, but 
went on said platform voluntarily and without the knowledge or 
consent of the defendant, and that the dangers of the work in which 
the plaintiff was engaged and the dangerous condition of said wharf 
were obvious at sight. 

Thereupon the defendant rested. 
80 The defendant thereupon asked the court to instruct the 
jury as follows: 

First. If the jury find from the evidence that the wharf of the de- 
fendant had been injured by a freshet and was being repaired, and 
that fact was known to the plaintiff, and the plaintiff voluntarily, 
and without being requested by the defendant, went into a danger- 
ous part of the wharf and into a dangerous position and was in- 
jured by the falling of a beam, which had been secured by the ser- 
vants of the defendant with reasonable care, the plaintiff is not en- 
titled to recover. 

Second. If the plaintiff went into the defendant’s premises vol- 
untarily, and without the knowledge or consent of the defendant, 
and was injured by the falling of the beam referred to in the evi- 
dence, the plaintiff is not entitled to recover. 

Third. If the jury find from the whole evidence that the defend- 
ant was engaged in the repair of one of the company’s steamers, and 
the injury of which the plaintiff complains was occasioned by the 
negligence of the servants of the defendant engaged in repairing 
said boat and the adjacent wharf, then the plaintiff is not entitled 
to recover. ; 

Fourth. That there is no evidence whatever of any negligence on 
the part of the defendant in this case. 

Fifth. The fact that an injury was occasioned by the plaintiff is 
not itself evidence of negligence, but the burden is upon the plain- 
tiff to show affirmatively that the defendant did not take ordinary 
care in the repair of said wharf and steamboat, and that the injury 
complained of was occasioned by the failure of the company defend- 
ant to take ordinary care in the repair of its wharf and property, 
and the defendant corporation is responsible for ordinary care only 
in the selection of its servants and material for the use of its em- 
ployees and servants. 

Thereupon the court announced the law as follows : 

I think I shall have to put the case to the jury upon the last prop- 
osition. The principal that an employee cannot recover for an in- 
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jury sustained by the carelessness of a coemployee has been very 
much modified by the late decisions, and an exception to that doctrine 
has been made when the injured party is not in thesame department 

with the party who is guilty of the negligence—that 1s, if the 
$1 party injured is in a different department of employment 

and he receives an injury through the negligence of another 
employee, with whom he was acting in common, in connection either 
with his duty or with his carelessness, the injured party may recover 
against the common employee, unless the common employer of both 
of these can show that he has been guilty of no negligence, but that 
he has exercised ordinary prudence and diligence by the employ- 
ment of proper servants in the other department, and by the use of 
proper and good materials and workmanship; in other words, under 
such circumstances he is only bound to the party injured for his 
negligence, and that negligence may be manifested in the employ- 
ment of incompetent persons, or in the use of poor or incompetent 
matarials from which the injury has originated; so that, I think, 
upon the whole the question for the jury here is, in the first place, 
whether the plaintiff was, although in the employment of this com- 
pany—well, perhaps I am passing upon a point that ought to be 
reserved until another step is disposed of, and that is, whether the 
plaintiff, under all the circumstances of the case, had any right to 
be there at all. 

The instructions asked for by the counsel for the defendant are to 
the effect that if the jury are satisfied that the wharf had suffered 
from the elements, and if they were then putting it in repair and 
the wharf was not being used for purposes of navigation, any person 
who went there went at his own risk. Well, I should hold that to 
be so. Now, query: Whether the plaintiff is in that situation? It 
appears that the proper officers of this company did employ Mr. 
Gatchell to do some work upon the steamer—that is, to paint the 
name of the steamer, I believe, upon the paddle-box. Well, he, as 
I think he had a right to do, employed another person to assist him 
in that job. 

't appears to me that when one requires a mechanic to do a par- 
ticular job he must contemplate that that mechanic will engage such 
assistance as may be necessary to execute it, and that he may do it 
under the protection of the law; and that if this work is to be per- 
formed under circumstances that require more than ordinary pru- 
dence or caution on the part of the employee, the result of an injury 
would be the same to a man he has engaged as to himself; so that, 

as a proposition of Jaw, I hold that if the jury come to the con- 
82 clusion that Hall was employed by Gatchell to assist him in 

a job which he had been employed by a proper officer of the 
company to perform, he was there in a capacity which would not 
relieve the company from responsibility. 

Well, the next question is, and I think I will have to determine 
upon the facts, as a question of law, whether the plaintiff here was 
in a department of work which was identical with that department 
in common operations in which this negligence, if any negligence 
occurred, happened. 
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Now, it appears that the wharf was very much injured by the 
elements and that this company very properly went to work with 
all the force that they could collect for the purpose of repairing the 
damage, and for this reason they had carpenters, and the mate was 
there with his crew, and I do not know what other persons, but 
they are mentioned by the witnesses, all connected in this common 
object of securing this steamboat and the wharf and putting things 
in order. Now, Mr. Gatchell is employed for the purpose of letter- 
ing the name of the “ Moseley” on the side. It appears to me that 
this was not a work that was identical with the general operations 
that were going on; that it was a department distinct from the 
others. The work was a peculiar branch of art, with which neither 
seamen nor carpenters nor the other mechanics engaged i in the work 
of securing that steamboat and repairing the wharf and taking care 
of the steamer had any connection whatever. 

I am, therefore, quite of the opinion that if the Jury come to the 
conclusion that, in the first place, this man was there under the 
employment of Gatchell and that Gatchell had been hired to per- 
form this work by a competent officer it was a different department 
of the common employment, distinct from the other departments of 
the work that was going on, and that, so far as these two points are 
concerned, the plaintiff is entitled to maintain his action. 

Now, in regard to the question of negligence here, if the jury shall 
determine these two points against the defendant, this is the next 
question for determination. Thedegree of diligence that is imposed 
upon a common employer is ordinary diligence, ordinary care, such 
as prudent men usually observe in carrying on their business. Thev 
are not called upon for extraordinary care, but for such prudence and 

such care as, under all the circumstances of each special case, 
83 an ordinary prudent and skillful man would take. Now, all 
the company could do, all that an individual who was carry- 
ing on large operations, in which he must employ contractors and 
superintendents and mechanics of various descriptions can do, is to 
employ men of experience and skill. Of course, it is not to be ex- 
ted that a man who is carrying on a large business could do it 
all personally, and it is well known that these companies carry on 
their work by the employment of various individuals in various 
capacities. One of the main duties that is to be imposed upon a 
common employer for the protection of his employees is that he 
shall employ competent persons and if he employs competent per- 
sons and furnishes them with the means of carrying on their work 
in a proper manner it isall that is to be expected in the transaction 
of human affairs. 

The law is not unreasonable; it does not require them to be re- 
sponsible for all hazards, for a man when he engages if any busi- 
ness undertakes the risks that are incident to that business, and he 
cannot expect to remain whole unless through some fault or negli- 
gence he has suffered an injury from others. I shall, therefore, have 
to instruct the jury in this case that if they believe from the whole 
case, under all the circumstances in the case, that the defendant here 
was in the exercise of ordinary care, of such care and diligence as 
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men under the same circumstances would exercise, they have dis- 
charged their responsibility imposed upon them by the law, and, 
however serious the injurv may be to the plaintiff, it is a part of the 
risk that he undertakes. It is one of the risks that all of us have to 
assume when we enter into any business. I should be disposed to 
substitute my instructions upon the points which I have indicated 
in place of those which are asked for by counsel. 

Whereupon counsel for defendant declared he was entirely satis- 
fied with the instructions above given by the court in regard to the 
question of negligence, and noted an exception to the rejection of 
the first, second, third, and fourth prayers offered ; to which refusal 
of the court to grant said first, second, third, and fourth prayers and 
each one of them the defendant then and there ex ed before the 

| jury retired, and prays the court to sign and seal this its first bill of 
exceptions, which is done, now for then, this 13th day of January, 
A. D. 18883. 
: ARTHUR MacARTHUR, Justice. [sEat_] 


84 Whereupon counsel for either party addressed the jury, and 
afterwards the cuurt iustructed the jury as follows: 


GENTLEMEN: There are some questions of law in this case gen- 
erally of an interesting character, and which have given rise to con- 
siderable judicial controversy, and that is, where a party has been 
injured, while in an employment like plaintiff’s, through the fault 
of other employees. The general principle is that the employer is 
not hable, for the reason that it is a hazard incident to the employ- 
ment that the employee assumes when he enters into the engage- 
ment. There are public considerations also for it—that it induces 
the servants who are in the same employment to use a sort of vigil- 
ance over each other, to see that each performs his duty up to the 

standard of skill and diligence, and thus procuring fidelity and a 
faithful discharge of duty, and making each man, as it were, the 
watcher of his fellow-workman. That is undoubtedly the general 
principle, about which there is no controversy, and, least of all, there 
is no controversy between the two very learned and experienced 
counsel who have tried this case. 

[I intimated, while passing upon{their instructions, that there was 
an exception, and stated that this doctrine only applied where the 
party injured was in the same line of employment, or in the same 
line of work with the workmen who were in fault. Now, if you 

| come to the conclusion that Gatchell entered into this employment 
se and obtained the plaintiff ’s services to assist him in executing that 
| work, I am of the opinion that it was not in the same line of em- 
ployment (or work, rather) that the workmen were engaged in who 

; | were repairing the wharf and who were trying to secure this struct- 
) ure; that it was a different branch of labor, and while it might be 
, true that the men who were engaged in fastening ropes and in se- 
curing that building would have no remedy for an injury which 
they might have sustained through the fault of any other workmen 
engaged in the same work against their employer, vet the work upon 
which this plaintiff was engaged was not connected with the struct- 
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ure and not connected with the wharf. It was a skilled kind of 
labor that was distinct from the other, and so, as a matter of law, I 
charge you that he was not in the same line of employment, and 

that, therefore, the general principle does not include him— 
S5 = does not apply to him. And I intimated further, that, being 

there upon the execution of a job which had been hired out 
by the proper officers of the company, both Gatchell and his assist- 
ant were there legally and properly, and that they were entitled to 
the protection of this principle which I have just been explaining 
to you. 

Xow then, tne question of responsibility upon that theory is to be 
disposed of in this case. The question of negligence depends upon 
the circumstances, the peculiar circumsiances, of each case. I have 
charged you and do now that the defendant was responsible for 
ordinary diligence and care in the conduct of the operations it was 
carrying on there. I think that the counsel for the plaintiff here 
states the doctrine a little too broadly, and I will explain to vou 
why. There is no such thing as negligence of this description, as 
an absolute responsibility, independent entirely of the circumstances 
of the case. The mere fact that a party was injured is not sufficient 
to support an action, and so conscious was he of this that the piain- 
tiff introduced a number of witnesses for the purpose of showing the 
circumstances under which this accident occurred, in order to estab- 
lish the negligence of the defendant. Now, when I used the term 
ordinary diligence I spoke of it with reference to the circumstances 
of a case. A person driving a horse and cart upon the streets of a 
city would be required to exercise a much less degree of carefulness 
than would a railroad corporation running their steam train through 
the streets of the same city. They would have to slack their speed 
and ring their bells and blow their whistles; and what — be ordi- 
nary care and all! the care that would be required of a man who 
was driving a cart or buggy would be the grossest possible negli- 
gence in the case of a steam railroad; so that the question of ordi- 
nary negligence is always with reference to the case itself, and what 
would be ordinary diligence in each case is a question to be deter- 
mined by the jury upon the facts, and upon the facts, of course, 
which pertain to the testimony. 

Now, it has been pressed upon the court to say to you that the 
mere falling of this structure exhibited that degree of negligence 
which rendered the defendant responsible, and the case of a build- 
ing where a party had been injured is a case cited in which the 

court apparently gave some countenance to this doctrine. 
86 What the particular circumstances of the case were I did not 

read the case to see, but I think I can illustrate that matter 
to you so that it will appear perfectly plain. Some of yo: undoubt- 
edly reside in houses that you own; perhaps some of you have con- 
structed them, and in constructing them have employed masons, 
bricklayers, carpenters, plasterers, plumbers, &c., and have done 
everything in your power to make the house safe for your family to 
live in—safe in the daytime and safe in the night time. Now, sup- 
pose you invite your neighbors to visit you, and while there the 
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plastering falls down and injures them badly. If it were the law 


that the mere fact that the structure fell is evidence of neglect, you 
would be responsible. After having done everything in your power 
to make the house secure and to make it perfectly safe an accident 
occurs, the law is not so unreasonable as to hold you responsible. 
After human care and human sagacity have exhausted them- 
selves accidents will happen, and when they occur it is the misfor- 
tune of the party who has suffered, and the law is not so unreason- 
able, as in the case which I have just supposed, as to make you 
responsible if, in point of fact, you used the carefulness and dili- 
gence which I have just been defining. And so here it would be 
impossible for you to judge of the degree of diligence and care which 
would be required of the defendants unless you had reference to the 
precise surroundings at the time. The wharf was a wreck, the ships 
had been torn from their moorings, and this building, which we 
have been hearing a good deal about during the progress of the 
trial, suffered in the common wreck and injury and it had to be 
supported and sustained for temporary purposes. If they put up a 
structure there held by a rope as a permanent building, and if they 
intended to maintain that wharf with that structure in that condi- 
tion, you will see at once that they were guilty of gross negligence. 
But you must !ook at the circumstances, and under all those circum- 
stances you are to decide whether they were diligent and careful, 
within the meaning of the law, as to what they did do, and among 
the elements of care which is imposed upon them is the selection of 
proper workmen and the use of proper materials. If all the work, 
under the circumstances, was conducted as carefully by the agents 
of the company as it could be, if the persons they employed or the 
contractors or whoever carried on the work there were competent, as 
well as the materials, it would be for you to determine; but there is 
no doubt at all that the defendant is responsible for that degree of 
care. The position of affairs was not as it had been before the 
freshet, not as it had been before tae ice played havoc there, because 
then any person might have gone on the wharf with perfect safety, 
and then they were bound, to adopt the language of counsel, to ex- 
ercise the care that these circumstances seemed to demand. In fact, 
ordinary care under other circumstances would have been negli- 
gence in the case just as it stood ; in other words, they must adapt 
their care and diligence to correspond, as it were, with the danger 
of the position, and if they have failed in that respect, because of 
which this injury occurred, then they are undoubtedly liable to the 
plaintiff in this action. 

It does not cecur to me, gentlemen, that I can say anything further 
in explanation of the law. 

You will have to determine the facts, and if you conclude, on the 
whole, that the plaintiff is entitled to a verdict you will assess his 
damages according to what you think he is entitled to. 

To which said instructions, included between brackets, thus [ ], 
the defendant then and there, and before the jury retired, excepted, 
and prays the court to sign and seal this its second bill of excep- 
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tions, which is done, now for then, this 13th day of January, A. D. 


1883. 
ARTHUR MacARTHUR, Justice. [seat] 


87 Oct. 1, 1883. 


Proceedings before the supreme court of the District of Co- 
lumbia, in gen. term. 


Present: Chief Justice Cartter and Justices Hagner and Cox. 
| WEDNESDAY, Jan’y 23, 1884. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Hagner and Cox. 


GEORGE W. HALL 
v. 22783. Law. 
INLAND AND SEABOARD COASTING COMPANY 


Now again come here as well the plaintiff as the defendant, by 
their respective attorneys ; whereupon, it appearing to the court the 
order of the court below overruling the motion for a new trial on a 
case stated upon the ground that the verdict of the jury was against 
the weight of evidence is not an order from which an appeal lies to 
this court ; and it also appearing to the court that the plaintiff’s ex- 
ceptions to the admissibility of evidence and to the rulings of the 
court were not well taken, the said appeal is hereby dismissed and 
the motion for a new trial on exceptions is now overruied and the 
judgment of the court is affirmed with costs. 


88 Filed Mar. 5th, 1884. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, ihe 5 day of 
March, 1884. 


GrEoRGE W. HALy 
v8. No. 22783. 
THe INLAND AND SEABOARD COASTING COMPANY. 


In error. 


Know all men by these presents that we, The Inland and Seabard 
Coasting Company, principa!, and J. W. Tompson, surety, are bound 
unto the above-named George W. Hall in the sum of seven thou- 
sand dollars, to be paid to the said George W. Hall, his executors 
or administrators ; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this fifth day of March, 1884. 

Whereas the above-named The Inland and Seaboard Coasting 
Company has prosecuted its writ of error to the Supreme Court of 
the United States to reverse the judgment rendered in the above suit 
by the said supreme court of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named The Inland and Seaboard Coasting Company shall prosecute 
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its said writ to effect and answer all damages and costs if he shall 


fail to make good his plea, then this obligation shall be void ; other- 
wise the same shall be and remain in full force and virtue. 
THE INLAND AND SEABOARD 
COASTING COMPANY, 
By JOHN W. TOMPSON, Pres‘d. _—, 
J. W. TOMPSON. SEAL. 


Sealed and delivered in presence of— 


WM. TOMPSON. 


Approved, to operate as a supersedeas, March Sth, 188-4. 
D. K. CARTTER, 
Ch’f Justice. 
89 UnITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting : 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said court before you, between 
George W. Hall, plaintiff, and The Inland and Seaboard Coasting 
Company, defendant, No. 22783, at law, a manifest error hath hap- 
pened, to the great damage of the said defendant, as by its complaint 
appears, and it being fit that the error. if any hath happened, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, therefore you are hereby commanded, if 
judgment be therein given, under your seal, distinctly and openly, 
to send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 5th day of March, in the year of our Lord 18384, 
and of the Independence of the United States the 108th. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 
District oF CoLumBIA, fo wit: 


To George W. Hall. 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The Inland and Seaboard Coasting Company is plaintiff and 
you are defendant, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected so that 
speedy justice be done the parties in that behalf. 
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Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 


[Seal Supreme Court of the District of Columbia. ] 
Test: R. J. MEIGS, Clerk. 


Service of copy ack’d M’h 5, 1884. 
| L. G. HINE, 
S. T. THOMAS, For Pf. 


90 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SUPREME CouURT OF THE District OF COLUMBIA. 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 3d day of Octo- 
ber, 1884. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 
Justice's Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 3d day of October, 1884. 

: D. K. CARTTER, Chief Justice. [SEAt.] 


Clerk’s Certificate to Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was, at the time of signing and attesting the same, chief 
Justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 3d day of Octo- 
ber, 1884. 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
121. The Inland & Seaboard Coasting Company, plaintiff in error, 
vs. George W. Hall. Filed 17th October, 1884. 
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a: SoS 
THE INLAND AND SEABOARD 
COASTING COMPANY, 


PLarIntiFF 1x Error, 
No. 121. 
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ly Error To tHe Supreme Court or tak Districr or 
CoLuMBIA. 


Brief for Plaintiff in Error. 


-— 
> 


STATEMENT OF THE CASE. 


This was an action brought by George W. Hall, the plain- 
tiff below, to recover damages for injuries caused to the 
plaintiff by the negligence of the defendant. 

-The jury rendered a verdict in favor of the plaintiff for 
$4,000. 
Record, p. 3. 


The defendant thereupon moved for a new trial on excep- 
tions taken at the trial, and also on the following grounds : 
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1. Because the verdict was against the weight of evidence. 
2. Because the verdict was against the instructions of the 


court. 
3. Because the damages awarded by the jury were exces- 


sive. 

The motion for a new trial on the three grounds above 
specified was heard by the justice befure whom the case was 
tried and was over-ruled, and from the order over-ruling and 
denying the motion an appeal was taken to the court in 


general term. 
The order and appeal are as follows : 


‘“ The motion for a new trial coming on to be heard upon 
“ the pleadings, testimony, and rulings of the court, as set 
“ forth in the pleadings, and the stenographic report contain- 
“ ing the whole of the evidence in said case, and being a case 
“ stated, sdid report being filed herewith and made Exhibit 
“ A, the same is overruled, and from the order of the court 
“ overruling said motion the defendant hereby appeals tu the 


“ court in general term. 


By the court. | 
MacARTHOR, Justice. 


Record, p 5. 


The court in general term dismissed the appeal, and en- 
tered the following judgment : 


<< Now, again come here, as well the plaintiff as the de- 
“ fendant, by their respective attorneys, whereupon it ap- 
“ pearing to the court the order of the court below over- 
“ruling the motion for a new trial on a case stated upon 
“the ground that the verdict of the jury was against the 
‘ weight of evidence is not an order from which an appeal 
“lies to this court, and it also appearing tuo the court that 
“the plaintiff's exceptions to the admissibility of evidence 
“and to the rulings of the court were not well taken, the 
‘* said appeal is hereby dismissed, and the motion for a new 
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“ trial on exceptions is now overruled, and the judgment of 
“ the court is affirmed, with costs.” 
Record, p. 61. 


The defendant below then sued out the present writ of 
error. | 


Record, p. 62. 


Assignment of Error. 


J AAAI ENR NE le OU YER Se Be 1 Dap ae nd) on M8 


: The court below erred in dismissing the appeal taken 
| from the order made at the special term disallowing the de- 
; fendant’s motion for a new trial on the ground that the 
i verdict was against the weight of evidence. 
The assignment of error raises the question whether 
an appeal lies to the general term of the supreme court of 
the District of Columbia from a denial by that court in 
special term of a motion for a new trial made cn the ground 
: that the verdict was against the weight of evidence. 
: In the case of the Metropolitan Railroad Company vr. -CCeere, 
7 Meme (121 U.S., 558) the same question was presented 
in precisely the same way that it is presented by the record 
; in this case. 
: This court there held that “the supreme court of the Dist- 
7 “ trict at general term erred in dismissing the appeal from 
“ the order at special term, denying the motion for a new 
“ trial on the gronnd that the verdict was against the weight 
“of evidence. It should have entertained and considered 
“ the appeal on that ground.” 
For the reasons stated at length in the opinion of this 
court in the case referred to, the judgment of the court be- 
. low in the present case must he reversed. 
: NATH’L WILSON, 
Atty. for Piff. in Error. 
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Supreme Court of the Bnited States. 


OCTOBER TERM, 1887. 


No. 121. 


THE INLAND AND SEABOARD COASTING 
COMPANY 


VS. 


GEORGE W. HALL. 


In Error to the Supreme Court of the District of Columbia. 


This is an action to recover damages for personal injuries 
and arose under the following circumstances: 


During the forenoon of Saturday, the 19th day of Feb- 
ruary, 1881, the plaintiff, whose trade is that of a pattern- 
maker, but who is also skilled in the art of sign painting. 
was engaged with one Gatchell in lettering the wheel-house 
of the appellant’s steamboat “Jane Moseley,” then lying at 
the company’s wharf, foot of Sixth street southwest, in this 
city. Gatchell was employed by one Davis, the appellant’s 
superintendent, the latter stating that the work must be done 
with dispatch, so that the vessel could proceed to sea the fol- 
lowing Monday morning. Gatchell, in order to expedite the 
work, asked the appellee, then temporarily out of employ- 
ment, to assist him, and he did so. 

While the appellee and Gatchell were standing on a plat- 
form, thrown by appellant from its wharf to the “ Moseley’s ” 
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guards, and engaged in lettering the name of that vessel on 
her wheel-house a part of the roof of the wharf and the up- 
right timbers supporting the same—which, with a portion 
of the piling, had a few days before been cut away in order 
to relieve the “ Moseley,” she having been in consequence of 
a freshet in the river pushed over on the wharf—fell upon 
the plaintiff, striking him chiefly about the head, frightfully 
bruising and cutting his face, rendering him entirely uncon- 
scious for two days, so that his attending physician feared 
he would die of concussion of the brain, and disabling him 
from working at his trade for a long time. 

The portions of the wharf and upright timbers support- 
ing the same which had been cut to relieve the “ Moseley,” 
as before mentioned, were at first fastened with what ap- 
peared to be a sufficient number of ropes and blocks: but 
after the fastenings were first made, and before the accident, 
some of the ropes and lashings were removed by one Savage, 
mate of appellant’s steamer “ Gibson,” who had originally 
made the fastenings. Sayage left only one block and fall to 
support the cross-beam, which had been cut. After the acci- 
dent John R. Wood, who, at the time thereof, was captain of 
appellant’s steamboat “ Lady of the Lake,” examined the 
rope left by Savage to secure the cross-beam and found that 
it was an old rope which had been used on the topsail of 
the “ Lake,” and that it was all “ dry-rot,” which could have 
been detected if the rope had been tested. The rope had not 
been tested. 


THE QUESTIONS PRESENTED FOR REVIEW ARE— 


1. Whether the plaintiff at the time of the injury was 
properly upon the defendant's wharf. 


2. Whether the plaintiff is within the rule of law which 
exempts the master from responsibility for injuries to his 
servant resulting from the negligence of a fellow-servant in 
the same employment. 
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3. Whether the defendant was guilty of negligence in 
respect of the injury complained of. 


4.- Whether the verdict was in conflict with the evidence. 


5. Whether the damages awarded by the jury are ex- 
cessive. 


APPELLEE NOT A VOLUNTEER. 


The appellee, at the time of the accident, was law- 
fully upon appellant’s wharf. He was assisting Gatchell, 
whom Davis, its superintendent, had employed to perform a 
special service. Gatchell employed the appellee to assist 
him in expediting that service. The appellee was not then 
a volunteer upon defendant’s wharf, but was there, as he 
_ had a right to be, assisting Gatchell, upon appellant’s im- 
plied invitation, and it was bound, therefore, to exercise, at 
least, ordinary care that no harm came to him by reason 
of any unsafe condition of its premises. 

Holmes vs. Northeastern Railway Co., L. R. 4 Exch., 
OFA | 


The appellant’s wharf was a public wharf, and whether 
the appellee was invited upon the premises by the contract 
of service or by the calls of business or by direct request is 
immaterial. 

“The party,” says Judge Cooley (Cooley on Torts, p. 550), 
“extending the invitation owes a duty to the party accept- 
ing it to see that at least ordinary care and prudence is 
exercised to protect him against dangers not within. his 
knowledge and not open to his observation.” 

To the same effect see— | 

Indemaur vs. Dames, L. R. 2 C. P., 311. 


“Many cases illustrate the rule,” says Judge Cooley 
(Cooley on Torts, page 605) “that where one expressly or 
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by invitation invites others to come upon his premises, 
whether for business or for any other purpose, it is his duty 
to be reasonably sure that he is not inviting them into 
danger, and to that end he must exercise ordinary care and 
prudence to render the premises reasonably safe for the 
visit.” 


APPELLEE NOT A FELLOW-SERVANT. 


The appellee is not within that rule of law which ex- 
empts the master from responsibility for injuries to his 
servant resulting from the negligence of a fellow-servant in 
the same employment, as contended for by the appellant. 

The appellee was a skilled person—a sign painter—en- 
gaged in a different employment and receiving his compen- 
sation from a different source from the employes of the con- 
pany who were working to promote the common object of 
their master. 

The fact that the plaintiff was not in the pay of defend- 
ant is the conclusive test. 

Burke vs. Norwich, &c., R. Co., 34 Conn., 474. 
Smith vs. N. ¥., &e., R. R. Co. 19 N. ¥., 127. 


A similar conclusion has been reached by the English 
court of appeals in a recent case. 
Swainson vs. Northeastern R. R. Co., 3 Exch. Div., 341. 


APPELLEE NOT GUILTY OF CONTRIBUTORY NEGLIGENCE. 


It was not the appellee's business before entering upon the 
work for which he was employed to examine the fastenings 
and determine for himself whether they were secure. He 
might not have known if he had. He was not acquainted 
with ropes, blocks, and tackle. He hada right to suppose 
appellant had exercised proper care in this respect. 

It is quite unnecessary, we think, to cite specific cases to 
prove that the conduct of the appellant in this case was 
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negligent and that it was the proximate cause of the injury 
complained of. 


VERDICT FOR $4,000 NOT EXCESSIVE. 


The appellee’s injuries were little less than fatal; the 
damages are not excessive. | 

The damages in these cases must depend very much on 
the good sense and sound judgment of the jury upon all the 
facts and circumstances of the particular case. 


Railroad Company vs. Barron, 5 Wall, 90. 


In the case of Thurston vs. Martin (5 Mason, 197), an action 
for personal injuries, Mr. Justice Story said : “ The court, be- 
fore setting aside a verdict for excessive damages, should see 
clearly that they are excessive; that there has been a gross 
error; that there has been a mistake of the principles upon 
which damages have been estimated or some improper mo- 
tives or feelings or bias which have influenced the jury 
* * * upon a mere matter of damages, where different 
minds might and probably would arrive at different results, 
and nothing inconsistent with an honest exercise of judg- 
ment appears. I for one should be disposed to leave the 
verdict as the jury found it.” 


In Walker vs. Erie Railway Co.,63 Barb. (N. Y.), 260, an 
action to recover damages for personal injuries, a motion to 
set aside a verdict of $20,000 was denied. 

It is only in extraordinary cases that the court will act. 

Chicago, &c., R. R. Co. vs. Wilson, 63 Til, 167. 
Louisville & N. R. R. vs. Fox, 11 Bush. (Ky.), 495. 


The learned justice who presided at the trial in this case 
seems to us to have laid down the law in the main correctly. 
(Rec., pp. 5S, 59, 60, 61.) His charge was so fair, indeed, as 
to draw from counsel for the plaintiff in error the remark 
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that he was “entirely satisfied with the instructions given 
by the court.” 

Should it be considered that this ease is not distinguished 
from that of Metropolitan Railroad Co. vs. Mere, 121 ULS., 
5508, then we ask that in reversing the court below the 
same order be made as was made in tht case. | 

L. G. Hive, 
SipNeEY T. 'THOMAs, 


For Appellee. 
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NEW ORLEANS PACIFIC RAILWAY CO. VS. THE UNITED STATES. 1 


1 1.—Petition. Filed October 14, 1885. 
In the Court of Claims. 


THE New OrteEans Paciric Rartway ComMPaNny 
v. No. 14701. 
Tre UNITED SraTEs. 


To the Chief Justice and Judges of the Court of Claims: 


The petition of the New Orleans Pacific Railway Company re- 
spectiully represents— 

On the 29th June, 1875, it was duly incorporated under the gen- 
eral laws of the State of Louisiana relating to corporations, and on 
the 19th February, 1876, the Legislature of Louisiana confirmed its 
charter and granted to it, inter alia, perpetual succession. 

-The New Orleans, Baton Rouge and Vicksburg Railroad Com- 
pany is a corporation created and existing under and by virtue of a 
special act of the Legislature of the State of Louisiana approved 
December 30th, 1869, and is the company mentioned in section 22 
of the act of Congress approved March 3d, 1871. 

Your petitioner states that on the 11th day of November, 1871, the 
said New Orleans, Baton Rouge and Vicksburg Railroad Company 
filed in the Department of the Interior a map of the general route 
of its road from Baton Rouge to Shreveport, Louisiana, and on the 
13th day of February, 1873, it filed a like map in said department, 

showing the general route of its road from New Orleans to 
2 Baton Rouge. In 1871 and 1873 the lands along said gen- 

eral route, within the grant of March 3, 1871, were withdrawn 
from sale and entry by order of the said department. 

On the fifth of January, 1881, the said New Orleans, Baton Rouge 
and Vicksburg Railroad Company conveyed to your petitioner for 
a good and valuable consideration all the right, title, and interest 
of the said New Orleans, Baton Rouge and Vicksburg Railroad 
Company in and to the said grant of public lands, together with all 
and singular the tenements, hereditaments, and appurtenances 
thereunto belonging or in anywise appertaining, and the reversion 
and reversions, remainder and remainders, rents, issues, and profits 
thereof, which convevance was duly accepted by your petitioner Feb- 
ruary 3d, 1881; the conveyance and acceptance thereof were duly 
filed with the Secretary of the Interior on the 17th February, 1881, 
and the president of the New Orleans, Baton Rouge and Vicksburg 
Railroad Company was informed officially by the Commissioner of 
the General Land Office on the 17th and 26th days of February, 
1881, that such transfer fully vested the New Orleans Pacific Rail- 
way Company with all the right, title, and interest which the former 
company had in and to said grant. 

After the date of said conveyance your petitioner constructed 260 
miles of railroad from Shreveport, by way of Alexandria and West 
Baton Rouge, to White Castle, all in the State of Louisiana, within the 
limits of the lands withdrawn for the New Orleans, Baton Rouge and 
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Vicksburg Railroad Company, and substantially upon the course, 
direction, and general route of the road filed by said company. 
The line from White Castle to New Orleans—68 miles in length— 
owned and operated by your petitioner, was acquired by purchase, 
and repaired and built or rebuilt by it. 
On the 13th March, 1883, the Secretary of the Interior 
3 transmitted to the President of the United States the reports 
in writing of Mr. Thomas Hassard, commissioner, duly ap- 
inted by said president to examine said 328 miles, and recom- 
mended that said 328 miles, except the 68 miles between White 
Castle and New Orleans, be accepted, and that patents for such lands 
as may have been earned by the construction be issued to your peti- 
tioner. The president, on the 16th day of March, 1883, approved 
in writing of this recommendation, and on the 3d March, 1885, 
patents were issued to your petitioner for 679,287.64 acres of land 
in the State of Louisiana, as earned by your petitioner. 

Before issuing such patents, the Secretary of the Interior exacted 
from your petitioner, without warrant of law, the sum of fourteen 
thousand seven hundred and thirteen dollars and sixty-three cents, 
alleging the same to be due for the costs of surveying, selecting, and 
conveying said lands, and this although the costs of such surveying 
had been incurred and expended by the United States prior to 
March 3d, 1871. Your petitioner denied the right of the United 
States to this sum, and paid the same under protest. A copy of the 
certificate of deposit of said money is hereto annexed and marked 
Exhibit A, and a copy of the said protest is hereto annexed, marked 
Exhibit B. 

Your petitioner further sets forth that no action has been had 
upon this claim by Congress or by any of the departinents ; that no 
assignment or transfer of said claim has been made; that your 
petitioner is Justly entitled to the amount herein claimed, after al- 
lowing all just credits and offsets, and that your petitioner has at 
all times borne true allegiance to the Government of the United 
States, and has not in any way voluntarily aided, abeited, or given 

encouragement to rebellion against the said. Government. 
4 Wherefore your petitioner prays Judgment in the sum of 
fourteen thousand seven hundred and thirteen dollars and 


sixty-three cents. 

: E. B. WHEELOCK, President. 
JOHN S. BLAIR, Attorney. 
DILLON & SWAYNE, Of Counsel. 


STATE OF NEw York, : 
City and County of New York, ts : 

FE. B. Wheelock, being duly sworn, saith that he is the president 
of the plaintiff corporation, and, to the best of his information and 
belief, the statements contained in the foregoing petition are just and 
true. 


E. B. WHEELOCK. 
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Sworn and subscribed before me this 13th day of October, A. D. 
1885. 
[SEAL. | W. W. COTTON, 
Notary Public, Kings Co. 


Certificate filed in New York Co. 


Exnursit A. 


(Form 1—National banks.) 
The National Bank of the Republic of Washington. 


(No. 265.) Wasnrineoron, D. C., M’ch 3, 1885. 

I certify that New Orleans Pac. Railway Companv has this day 
deposited to the credit of the Treasurer of the United States four- 
teen thovsand seven hundred and thirteen ;§3, dollars on account of 

to pay costs of survey and office work on 679,287.64 acres of 
5 land selected by said companv in Louisiana, under the act 
Mch 3d, 1871, for which I have signed triplicate receipts. 
CHAS. S. BRADLEY, Cashier. 
$14,713.63. 


Exuisit B. 


New York, March 3, 1885. 
To the Treasurer of the United States, Washington, D. C. 
Dear Sir: The New Orleans Pacific Railway Company has the 
honor to inclose the original certificate of the National Bank of the 
Republic of Washington, reading as follows: 


“ No. 265. Wasutnoton, D. C., M’ch 3, 1885. 

“T certify that the New Orleans Pacific Railway Co. has this day 
deposited to the credit of the Treasurer of the United States four- 
teen thousand seven hundred and thirteen ;§3, dollars to pay costs 
of survey and office work on 679,287.64 acres of land selected by 
said company in Louisiana, under the act of M’ch 3d, 1871, for which 


I have signed triplicate receipts. 
“CHAS. S. BRADLEY, Cashier.” 


The company begs to add that it 1s the assignee of the New Or- 
leans, Baton Rouge and Vicksburg Railroad Company mentioned 
in the 22d section of the act of Congress of March 3, 1871, charter- 
ing the Texas and Pacific Railroad ; that it constructed the line of 


- yoad therein mentioned, and that the President of the United States, 


under section 18 of said act, appointed commissioners to examine 
the said road, who reported that the company had fully completed 
the same as provided in the 22d section of said act,‘and he there- 
upon directed the Secretary of the Interior to issue patents to the 
said company for the lands to which it became thereby entitled 

under the act. When this company asked for the issue of 
6 patents the honorable the Secretary of the Interior refused to 
issue the same until this company should pay for the costs of 
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the survey and office work, which, on the 679,287.64 acres of land, 
he stated to be the sum mentioned in the certificate, to wit, $14,713.63, 
and required as a condition precedent to any issue of patents that 
the company make a deposit of that amount in a depository of the 
United States. Under this compulsory requirement and under pro- 
test the company made such deposit, and, pursuant to law, the com- 
pany herewith forwards the original certificate thereof and pays the 
same under protest, it claiming that there is no act of Congress ap- 
plicable to this company requiring it to make this payment as a con- 
dition precedent to obtaining patents for the lands. Kindly ac- 
knowledge the receipt of this letter and inclosure to Messrs. Dillon 
and N. Swayne, 195 Broadway, New York city, and oblige, 
Yours, respectfully, EK. B. WHEELOCK, 
Pres’t New Orleans Pacific Railway Company. 


DILLON & SWAYNE, 
Of Counsel. 


7 II.—Motion of Claimant for Leave to Amend Petition. Filed 
October 29, 1885. 


Now comes the claimant, by its attorney, and moves the court for 
leave to amend its petition by striking out from line sixteen, page 


three, the words “ selecting and conveying.” 
JOHN S. BLAIR, 


Attorney for Claimant. 
Allowed without reprinting. 


Oct. 30, 188d. 
C. C. NOTT, Judge. 


8 III.—Demurrer. Filed November 10, 1885. 


And now come the said defendants, by their attorney general, and 
demurring to the petition in this cause, state as the ground thereof 
that the petition does not allege facts sufficient to constitue a cause 


of action. 
: ROBERT A. HOWARD, 
Ass’t Att'y General. 
9. IV.— Opinion of the Court. June 1, 1886. 


Opinion. 
SCOFIELD, J., delivered the opinion of the court. 


March 3, 1871, Congress passed the following act : 


That the New Orleans, Baton Rouge and Vicksburg Railroad 
Company shall have * * * and in aid of its construction from 
New Orleans to Baton Rouge, thence by way of Alexandria, in said 
State, to connect with the said Texas Pacific Railroad Company at 
its eastern terminus, there is hereby granted to said company, its 
successors and assigns, the same number of alternate sections of 
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public lands per mile in the State of Louisiana as are by this act 


granted in the State of California to said Texas Pacific Railroad 
Company: * * * Provided, That said company shall complete 
the whole of said road within five years from the passage of this act. 
(16 Stat., 579). 

Nothing was done under this act by the company therein named, 
except to file in the Interior Department a map of the general route 
of its contemplated road ; but in February, 1881, it sold and trans- 
ferred all its rights to the claimant. Soon after the transfer the 
claimant began the construction of the road, and having within the 
next two years completed 260 miles, applied to the Secretary of the 
Interior for patents. The patents were made out, but before de- 
livery the Secretary required the claimant to pay the cost of survey, 
amounting to $14,713.63, which requirement was complied with 
under protest. 

This suit is brought to recover back the sum so paid. 

In this transaction the Secretary followed the provision of the act 


of July 31, 1876 (19 Stat., 121), which is as follows: 


And provided further, That before any land granted to any rail- 
road by the United States shall be conveyed to such company, or to 
any persons entitled thereto, under any of the acts incorporating or 
relating to said company, unless such company is exempted by law 
from the payment of such cost, there shall first be paid into the 
Treasury of the United States the cost of surveying the same by the 
said company or persons in interest. 

At the time this act was passed neither the claimant nor its as- 
signor had acquired any legal or even equitable right to claim the 
land. The five vears within which the road should have been com- 
pleted in order to secure the grant had elapsed and nearly five 
months in addition, but the work of construction had not been even 
begun. Four and a half years more were allowed to pass before 
anything was done. 

Congress was therefore at liberty at the time this act was passed 
to withdraw the offer or grant altogether, or suffering it to remain, 
Impose upon it any new conditions it saw fit. ! 

P Does the act of 1876 impose upon this particular grant a new con- 
ition ? 

The language of the act is very comprehensive. Beyond all doubt 
it embraced this grant, “ unless the company is exempted by law 
from the payment of such cost.” 

It is conceded that there is no express exemption, but it is con- 


tended that an exemption grows out of the fact that no such condi- 


tion is imposed in the original act, by which act, it is alleged, the 
rights of the parties became fixed. There would be great force in 
this argument if the company had earned the grant. by complying 
with the condition upon which it was made. If, as we have stated, 
Congress had power, in 1876, to withdraw the grant altogether. by 
reason of the cormpany’s failure to undertake the construction of the 
»_~4.within the time limited by the act, certainly it had power to 
impose new terms upon its continuance. 

It was ten years after the conditional grant had been made, five 
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years after the time limited for the completion of the road had ex- 
pired, and four and a half years after a new condition had been im- 
posed bv the act of 1876, that the cleimant, with a full knowledge 
of this act, as we are bound to presume, bought out the original 
grantee and began the work. 

It was then too late to avoid the effect of intermediate legislation. 

The demurrer is sustained, with leave to the claimant to amend 
the petition within the present week. 

If no amendment is offered within said time judgment will be 


entered dismissing the petition. 


Nott, J., was not present at the trial, and took no part in the de- 
cision. 


10 V.—Order of the Court Sustaining the Demurrer with Leave to 
Claimant to Amend its Pleadings. 


JUNE 1, 1886. 


At a Court of Claims held in the city of Washington on the first 
day of June, 1886, it was ordered in the aforesaid cause that the de- 
murrer to the petition be sustained with leave to the claimant to 
amend its pleadings within the present week, and that unless claim- 
ant so amend judgment be entered for the defendants. 


11 VI.—Judgment for the Defendants. 


At a Court of Claims held in the city of Washington on the 7th 
day of June, 1886, in the cause aforesaid, the claimant having failed 
to plead further, judgment was ordered to be entered as follows : 

The Court, on due consideration of the premises, find for the de- 
fendants, and do order, adjudge, and decree that the petition of the 
claimant, The New Orleans Pacific Railway Company, be dismissed. 


12 VII.—Application of Claimant for Allowance of iepes and 
Allowance of Same. _ - 


THe New Or.EANs Paciric RAItway CoMPANY 
vs. | No. 14701. 


THe UNITED STATES. 


Now comes the plaintiff, by its attorney, and prays the court for 
the allowance of an appeal from the judgment entered June 7, 1886, 
dismissing the petition, to the Supreme Court of the United States. 

JOHN 8S. BLAIR, 
Att'y for Plaintiff. 


Filed June 9, 1886. 
At CHAMBERS. 


WILLIAM A. RICHARDSON, 
Chief Justice. 


Allowed June 9, 1886. 


NEW ORLEANS PACIFIC RAILWAY CO. VS. THE UNITED STATES. 7 


' 13 In the Court of Claims. 


Trane New ORLEANS Paciric Raitway CoMPANY 
versus No. 14701. 
THE UNITED STATEs. 


that the foregoing are true transcripts of the pleadings in the afore- 
said cause, of the opinion of the court, of the order sustaining the 
_ demurrer of the defendants, of the final judgment of the court, of 
the application of the claimant for the allowance of appeal to the 
Supreme Court of the United States, and of the allowance of same. 
In testimony whereof I have hereunto set my hand and affixed 
. |8 the seal of said Court of Claims this — day of , A. D. 1886. 


[Seal of Court of Claims. ] 


I, John Randolph, assistant clerk of the Court of Claims, certify 


JOHN RANDOLPH, 
Asst Clerk C’t of Claims. 


Endorsed on cover: No. 575. Court of Claims. The New Or- 
leans Pacific Railway Company, appellant, vs. The United States. 
Filed June 17, 1886. 
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IN THE 


Supreme Court of the Arited States. 


OCTOBER TERM, 1887. 


No. 578d. 


THE NEW ORLEANS PACIFIC RAILROAD COM- 
PANY, APPELLANT, 


Us. 


THE UNITED STATES. 


BRIEF FOR APPELLANT. 


This case was tried below on demurrer. The demurrer 
was sustained, and, plaintiff failing to amend the petition, 
the judgment of the court was that the petition should be 
dismissed. The case is fully set forth in the petition below. 


ASSIGNMENT OF ERRORS. 


_ The court below erred in sustaining the demurrer and in 
dismissing the petition. 


The question presented by the petition and demurrer is 
whether the Secretary of the Interior rightfully demanded 
from the plaintiff the cost of surveying lands that had been 
granted to it by the act of March 3, 1871, such cpst having 
been incurred and paid prior to the grant. 
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The proviso to the act of July 31, 1876 (19 St., 121), is 
as follows: 


‘And provided further, That before any land granted 
to any railroad company by the United States shall 
be conveyed to such company or any persons entitled 
thereto under any of the acts incorporating or relat- 
ing to said company, unless such company is exempted 
by law from the payment of such cost, there shall first 
be paid into the Treasury of the United States the 
cost of surveying, selecting, and conveying the same 
by the said company or persons in interest.” 


So much of the act.of March 3, 1871, as is material is as 
follows: 


Sec. 22. “There is hereby granted to said company 
[The New Orleans, Baton Rouge and Vicksburg Rail- 
way Company], its successors and. assigns, the same 
number of alternate sections of prblic lands per mile 
in the State of Louisiana as are by this act granted in 
the State of California.to said Texas Pacific Railroad 
Company, and said lands shall be withdrawn from 
market, selected, and patents issued therefor and 
opened for settlement and pre-emption upon the same 
terms and in the same manner and time as ig pro- 
vided for and required from said Texas Pacific Rail- 
road Company within said State of California: Pro- 
vided, That said company shall complete the whole 
of said road within five years from the passage of 
this act.” (16 St., 579.) 

Sec. 9. “There is hereby granted to the said Texas 
Pacific Railroad Company, its successors and assigns, 
every alternate section of public land, not mineral, 
designated by odd numbers, to the amount of * * * 
ten alternate sections of land per mile on each side of 
said railroad in California.” (16 St., 576.) 

Sec. 12. That whenever the said company shall 
complete the first and each succeeding section of 
twenty consecutive miles of said railroad and put it 
in running order as a first-class road in all its ap- 
pointments it shall be the duty of the Secretary of the 
Interior to cause patents to be issued conveying to said 
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company the number of sections of land opposite to 
and coterminous with said completed road to which 
it shall be entitled for each section so completed. 
Said company within two years after the passage of 
this act shall designate the general route of its said 
road, as near as may be, and shall file a map of the 
same in the Department of the Interior; and when 
the map is so filed the Secretary of the Interior, im- 
mediately thereafter, shall cause the lands within 
forty miles on each side of said designated route 
within the Territories and twenty miles within the 
State of California to be withdrawn from pre-emp- 
tion, private entry,and sale. (16 St., 577.) 

Sec. 11. That the Texas Pacific Railroad Company 
shall have power and authority to issue two kinds of 
bonds, secured by mortgage, namely : First, construc- 
tion bonds; second, land bonds. * * * Land 
bonds shall be secured by mortgage, first, on all or 
any portion of the lands hereby granted in aid of the 
construction of said railroad as is provided for in this 
act; second, on lands acquired by any arrangement 
or puchase or terms of consolidation with any rail- 
road company or companies to whom grants of land 
may have been made, or may hereafter be made by 
any congressional, State, or territorial authority or 


. who may have purchased the same previous to any 


such arrangement or consolidation. * * * And 
provided also, That the proceeds of the sales of the 
aforesaid construction and land bonds shall be ap- 
plied only to the construction, operation, and equip- 
ment of contemplated railroad line: And provided 
further, That the said mortgage shall in nowise 
impair or affect any lien existing on the property of 
said company or companies at or before the time of 
such consolidation. (16 St., 577.) 


From 1850 to 1857, inciusive, Congress made grants of 
the public lands to Illinois, Mississippi, Alabama, Missouri , 
Arkansas, Iowa, Florida, Louisiana, Wisconsin, and Minne- 
sota for the purpose of aiding in the construction of rail- 


roads. 


made to Kansas, Minnesota, Wisconsin, Michigan, and Mis- 


From 1862 to 1866, inclusive, similar grants were 
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souri. Grants of public lands have been made directly to 
the railroad companies by the following acts : 


By the act of July 1, 1862 (12 St., 489), act of July 
2, 1864 (13 St., 356), to the Union Pacific, Kansas 
Pacific, and Denver Pacific. 

Act of July 2, 1864 (13 St., 365), Northern Pacific. 

Act of July 13, 1866 (14 St., 94), Placerville and 
Sacramento. | 

Act of July 25, 1866 (14 St., 239), California and 
Oregon Company. 

Act of July 27, 1866 (14 St., 292), Atlantic and Pa- 
cific, Southern Pacific. 

Act of March 3, 1869 (15 St., 324), Denver Pacific. 

Act of May 4, 1870 (16 St., 94), Oregon Central R. 
R. Company. 

Act of March 3, 1871 (16 St., 573), Texas Pacific, 
New Orleans, Baton Rouge and Vicksburg, and 
Southern Pacific. 


Not one of these granting acts, whether to the States or to 
the companies, made any provision as to who should pay 
for the costs of surveying and conveying the land, nor did 
any contain a provision expressly exempting the railroad 
companies from such cost. In 1864, when the grants to 
the Union Pacific, Kansas Pacific, and Denver Pacific Com- 
panies were enlarged and various valuable privileges con- 
ferred on them, it was enacted that those companies should 
pay the costs of survey before receiving conveyances; and 
in 1870 it was enacted that the Northern Pacific Railroad 
Company should do the same. 

In the case of the Union and Northern Pacific Companies 
the grant of lands as made in 1864 was through regions 
which were mostly unsurveyed and where the cost of the 
surveys, which were to be made for the benefit of the com- 
panies, so far as the lands granted to them were concerned, 
were yet to be incurred by the United States. Under those 
circumstances Congress, in enlarging the grant to the Union 
Pacific Companies and in appropriating for the costs of the 
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survey of lands granted to the Northern Pacific, enacted that 
when they received their patents they should pay the costs 
of such surveying. In the case at bar the surveys in 
Louisiana were made and paid for by the United States 
‘many years before the act of 1871, section 22, making the 
grant of lands was passed; and this act, as we have seen 
(sec. 12 quoted, supra), provided for the issue of patents 
without requiring the payment of the cost of surveying, 
and therefore exempting the company from the payment 
of such cost. 


, I. 


The obvious and natural meaning of the proviso to the 
act of 1876 is that, whereas all land grants theretofore made 
have, in the absence of express language to the contrary, 


been construed to leave the United States to pay the whole © 


cost of surveying, grants which should be made thereafter, 
in the absence of express words to the contrary, shall be con- 
strued to impose that cost on the companies. The practice 
under the granting acts had been for the Government, which 
from the nature of things controlled and directed the surveys, 
to expend the moneys appropriated for surveying, and, hav- 
ing done so, inasmuch as the statute was silent on the sub- 
ject, to make no charge or demand therefor. It was not the 
purpose of the Forty-fourth Congress to restrict or limit 
the power of future Congresses as to the payment or demand 
for these costs, but merely to provide what should be the 
law where its successors would be silent. 

To construe the proviso as relating to existing grants pre- 
sents the curious feature of Congress declaring that roads 
‘which had been theretofore exempt by law from such pay- 
ments should continue so, and this, furthermore, when an 
examination of the statute books shows that not a solitary 
company or State was expressly exempted by law. As was 
said by Mr. Justice Catron, in McEwen vs. Den. (24 Howard, 
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244), it is of the very essence of a new law that it shall apply 
to future cases, and such must be its construction unless the 
contrary clearly appears. 

In the twenty per cent. cases Mr. Justice Clifford says (20 
Wall., 187): | 


“Courts of justice agree that no statute, however 
positive in its terms, is to be construed as designed to 
anterfere with existing contracts, rights of actions, or 
with vested rights, unless the intention that it shall 
so operate 3s expressly declared or is to be necessarily 
implied, and pursuant to that rule courts will apply 
new statutes only to future cases, unless there is some- 
thing in the nature of the case or in the language of 
the new provision which shows that they were in- 
tended to have a retroactive operation. Even though 
the words of a statute are broad enough in their 
literal extent to comprehend'existing cases, they must 
yet be construed as applicable only to cases that may 
hereafter arise, unless the language employed er- 
presses a contrary intention in unequivocal terms.” 


Cited with approval in Chew Heong vs. the U. S., 112 U.S., 
599. 


II. 


If, as is contended by the Attorney General, it was the in- 
tention of Congress to impose upon the railroad companies 
a burden additional to those found in the granting acts, 
without the consent of the companies and without any con- 
sideration therefor, the question is presented whether such a 
- requirement would not be a breach of contract, whether 
there has not been an assumption of extra-legislative powers; 
and at the outset it is to be observed that, as alleged in the 
petition, all of this grant had been surveyed at the time of 
the grant and all the expenses therefor had been incurred. 
Consequently, to our assignors, the land granted was sur- 
veyed land, and in the absence of express enactment no ques- 
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tion could arise as to whether the company should refund the 
money spent therefor any more than the question could be 
made as to whether the United States, before conveyance to 
the company, should be reimbursed the price paid to France 
for the soil. | | 

This surveyed land was granted in 1871, and _ the condi- 
tion precedent to the issue of the paper conveyance was the 
completion of a section of railroad; and the outlay necessary 
to complete such section, the immediate benefit to the United 
States in bringing railroads into their otherwise inaccessible 
and useless territory, and the resultant benefit to the com- 
munity at large were regarded then as a sufficient and valid 
consideration for the grart and for the conveyances there- 
under. It is contended by the Attorney General that the 
Forty-fourth Congress thought otkerwise, and exacted a new 
and further consideration. 

This Court has held in Union Pacific vs. United States (99 
U. S., 700) and Chicago and Northwestern Railroad vs. The 
United States (104 U. S. 680) that the United States are as 
much bound by their contract as individuals. 

In the two statutes passed prior to 1876 requiring the 
railroad companies to pay these costs the companies them- 
selves have acquiesced. Indeed, they have gone further, and 
in Railway Co. vs. Prescott (16 Wall., 603), Same vs. McShane 
(22 Wall., 444), and Northern Pacific Railroad Company vs. 
Traill County (115 U.S., 600) have invoked that provision to 
aid them in resistance of the payment of taxes. Now, while 
the United States are bound by their contracts, and cannot 
without the consent of the other party change the terms, yet, 
like any other contractor, they may negotiate and may pro- 
pose changes in the conditions, and these, when accepted by 
the other party, areas much a part of the contract as the orig- 
inal agreement. The question in the Traill County case 
was simply what are and what have been the. contract rela- 
tions between the United States and the Northern Pacific 
Railway Company. The real issue was whether the proviso 
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in the act of July 15, 1870 (16 St., 305), which imposed upon 
the company the cost of surveying, was a part of the con- 
tract. As both parties insisted that it was, the corporation 
of Traill county, like the plaintiff in Hagar vs. District No. 
108, (111 U.S., 712), was not a party to the original contract 
and was in no position to involve its protection. 

In the two statutes just mentioned, the acts of 1864 and 
1870, the purpose of Congress was plain and the roads to be 
affected were specified. 

Under the statute now before the Court the companies af- 
fected are not mentioned by name, and as the act of 1876 
excepts those companies that are exempt by law, it is to 
the statutes, and to the statutes alone, that we must look for 
the exemption ; but the court below, following the case of 
Traill county, makes the exception rest not upon what was 
to be found in the statute books in 1876, but upon what was 
found on the ground. If that had been the intention of 
Congress it would have been much more apt to have legis- 
lated concerning the railroads which at that date were un- 
commenced or whose limit had expired. 

What was our interest in these lands, and what rights 
were conferred upon our assignor by the act of 1871 ? 

“There is hereby granted ” are the words used, and they 
are words of absolute donation. They impart an immedi- 
ate transfer of interest, a grant in presenti and not one in 
futuro, or the promise of a grant, and when our railroad 
was ultimately constructed and the precise seetions desig- 
nated our titles related to the date of the grant. (Schulenberg 
vs. Harriman, 21 Wall.,44; Leavenworth, Lawrence and Gal- 
veston Railroad Company vs. The United States, 92 U. S., 
' 733; Missouri, Kansas and Texas Railway Company vs. Kan- 
sas Pacific Railway Company, 97 U.S., 491 ; Railroad Com- 
pany vs. Baldwin, 103 U.S., 426.) The act of February 2, 
1887 (24 St., 391), recognizes this, for it “confirms” to us 
all the lands which it does not forfeit. 

The statute not merely gave to the New Orleans, Baton 
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Rouge and Vicksburg Railway Company the right of im- 
mediate enjoyment, but by section 11 it expressly author- 
ized the mortgaging of the grant to raise money to con- 
struct the road, and it is apparent from that section that the 
mortgage was to anticipate the construction of the road. As 
was said in Platt vs. Union Pacific R. R. Co., 99 U. S., 61, it 
was not intended to be available only after the company 
had raised all the money necessary for the work, and (as was 
held in that case) the hypothecation would be of the entire 
fee. 

The petition sets forth that in 1871 and 1873 maps of the 
general route of the road were filed, and in accordance with 
section 12 of the act of March 3, 1871, the Secretary of the 
Interior duly withdrew from pre-emption and sale the alter-_ 
nate odd sections within twenty miles on each side of the 
general route so designated, and it is for lands so withdrawn 
in 1871 and 1873 that the patents were issued in 1883, and 
it is the cost of surveying expended prior to the grant that 
was exacted from us upon the issuance of the patents. 

But it is urged that the five vears designated in the act 
of March 3, 1871, had expired and no work had been done. 
As there was no reservation in the act of 1871 of the 
power “to add to, alter, amend, or -repeal” the right to 
exact from us the costs of surveying, if any such right exists, 
must result from this failure. Failure on the part of the 
grantees to comply with the terms of the grant had been ex- 
pressly provided for by section 17 as follows: 


“And upon failure to so complete it Congress may 
adopt such measures as it may deem meennny and 
proper to procure its speedy completion.” 


This provision in section 17 applies also to section 22. 
The Texas Pacific was required to be completed in ten years 
(section 17), and section 22 refers all the way through to the 
terms and conditions of the grant to the Texas Pacific, and 
if it had not been for the proviso at the end of section 22 
2 
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the Vicksburg, Baton Rouge and New Orleans Railway 
Company would have had éen years in which to complete 
its road. The object of the proviso was to fix the time at 
five years. Whether or not this included the power to forfeit 
it certainly cannot be successfully contended that the im- 
position of additional duties upon the railroad company 
was thought by Congress to be a measure tending to secure 
speedy completion of the road. 

But assuming, for the sake of the argument, that this ex- 
press provision in case of failure does not preclude the right 
of forfeiture for breach of condition subsequent we are 
brought face to face with the extent of the power of the 
United States in that behalf. 

In Schulenberg vs. Harriman (21 Wall., 44, 63) the law 


was declared as follows: 


“And it is settled law that no one can take advan- 
tage of the non-performance of a condition subse- 
quently annexed to an estate in fee but the grantor or 
his heirs or the successors of the grantor if the grant 
proceed from an artificial person; and if they do not see 
fit to assert their right to enforce a forfeiture on that ground 
the title remains unimpaired in the grantee. The author- 
ities on this point, with hardly an exception, are all 
one way from the Year Books down; and the same 
doctrine obtains where the grant upon condition pro- 
ceeds from the Government. No individual can assail 
the title it has conveyed on the ground that the 
grantee has failed to perform the conditions annexed. 

“In what manner the reserved right uf the grantor 
for breach of the condition must be asserted so as to 
restore the estate depends upon the character of the 
grant. If it be a private grant that right must be 
asserted by entry or its equivalent. If the grant be 
a public one it must be asserted by judicial proceed- 
ings authorized by law, the equivalent of an inquest 
of office at common law finding the fact of forfeiture 
and adjudging the restoration of the estate on that 
ground, or there must be some legislative assertion of 
ownership of the property for breach of the condition, 
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such as an act directing the possession and appropri- 
ation of the property or that it be offered for sale or 
settlement. At common law the sovereign could not 
make an entry in person, and therefore an office- 
| found was necessary to determine the estate, but, as 
~ said by this Court in a late case, ‘the mode of assert- 
ing or resuming the forfeited grant is subject to the 

legislative authority of the Government. It may be 

after judicial investigation or by taking possession 

| directly under the authority of the Government with- 

, out these preliminary proceedings.’ In the present 
case no action nas been taken either by legislative or judt- 
dical proceedings to enforce a forfeiture of the estate 
granted by the acts of 1856 and 1864. The title remains, 
therefore, in the State as completely as it existed on the 
day when the title by location of the route of the railroad 
acquired precision and became atiached to the adjoining 


) alternate sections.” 
, 4 There is no suggestion here nor is there in any adjudi- 
+ “gt cated case that the right to forfeit and resume the grant in- 


cludes in it any other right or power. 
F Indeed the right of forfeiture is one which must always 
be exercised with strictness, and any act done inconsistent 
therewith is construed to be a waiver. 

In Jones vs. Carter (15 Meeson and Welsby, 718) if was 
laid down that for violation of the covenants of a lease the 
landlord had the option of declaring the lease invalid: 


“On the one hand, if the lessor exercises the option 
that it shall continue, the lease is rendered valid ; if 
he elect that it shall end the lease must be deter- 

mined. In the cases above referred to the option was 
: held to have been exercised by the receipt of rent 
= subsequently due and the lease thereby rendered 
cig valid. In like manner the lease would be rendered 
+ invalid by some unequivocal act indicating the in- 
tention of the lessor to avail himself of the option 
given to him and notified to the lessee, after which 
he could no longer consider himself bound to per- 
form the other covenants in the lease, and if once 
rendered void it could not again be set up.” 
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- So a distress for rent is a waiver, as in itself it asserts a 
continuance of the relation by landlord and tenant; so also 
for the landlord to stand by and see improvements made. 
In Croft vs. Lumley (6 House of Lords, 705) Bramwell, 
B., says: . ; 


“The common expression ‘ waiving a forfeiture,’ 
though sufficiently correct for most purposes, is not 
strictly accurate. When a lessee commits a breach of 
covenant on which the lessor has a right of re-entry 
he may elect to avoid or not to avoid the lease, and 
he may do so by deed or by word.” * * * “In 
strictness, therefore, the question in such cases is, Has 
the lessor, having notice of the breach, elected not to 
avoid the lease? Or has he elected to avoid it? Or 
has he made no election ?” 


It will thus be seen that on and after the 3d March, 1876, 
the United States had their election to declare the grant for- 
feited and to resume it, and that, failing to resume, the 
rights of our assignor remained unimpaired. 

The right to impose this additional burden is to be sus- 
tained, according to the Attorney General, because it inheres 
in the right to forfeit; but how can one right be involved 
in another when the exercise of the one is inconsistent with 
the other? Certainly had the proviso of the act of 1876 
treated with the Vicksburg, Baton Rouge and New Orleans 
Railway Company alone it would have been regarded by 
the courts as a distinct announcement that the United States 
had elected not to avoid the grant, if, indeed, the power of 
changing the terms and conditions reposed in them. 

If this legislation were valid because based upon failure 
to comply with the condition subsequent of the grant it 
constituted a waiver of the forfeiture, and as it was unaccom- 
panied by any new designation of time for completion it 
resulted in an indefinite extension of the time. That Con- 
gress regarded its right of forfeiture as unimpaired by the 
proviso in the act of 1876 is manifest from the act of Febru- 
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ary 2, 1887 (24 St., 391), by which all the granted lands 
east of the Mississippi and all granted lands west of the 
Mississippi coterminous with so much of the road as was 
completed January 5, 1881, were forfeited. 

In the case of The Northern Pacific R. R. Co. vs. Traill 
County, supra, it was suggested by the court that there was 
eminent justice in requiring the railroad companies to pay 
the costs of survey. It is respectfully submitted that in our 
case the justice of such a requirement was no greater in 
1876 than in 1871. No possible connection can be shown 
between the costs of survey and the failure of the company 
to build within the required time. The statutes relating to 
the public lands and the uniform policy of the country 
have been to retain the control of the surveys and to make 
them at the public expense. When the act of 1871 was 
passed the question of expense of surveying had been 
before Congress on two occasions—in 1864, when the costs 
of survey were imposed on.the Union Pacific, Central 
Pacific, and Denver Pacific, and in 1870, when they were 
imposed on the Northern Pacific. It was, therefore, through 
no inadvertence that among the conditions of the grant 
@ provision requiring the grantees to pay the costs of sur- 
vey was not to be found, and the attempt to do so in 1876, 
if such be the meaning of the statute, was nothing more nor 
less than the effort of one of the parties to a contract to 
change its terms. 


IIT. 


But if the proviso were retroactive in its application it is 
contended by the appellant that its assignor, within the 
language, “was exempted by law from the payment of such 
cost.” In demanding from the Union, Central, Denver, and 
Northern Pacific Companies the cost of survey no exception 
or reservation was made, and, whether exempt from such 
cost or not, the demand was without qualification.‘ Here 
Congress was merely endeavoring to fix the time when the 
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costs should be paid, if the companies were liable therefor ; 
not to crente an obligation which did not already exist. 

And this is apparent from the legislative history of the 
proviso. | 

The legislative history of the clause is as follows: 

When the sundry civil bill left the House of Representa- 
tives the proviso was as follows: 


“And provided further, That before any land granted 
to any railroad company by the United States shall 
be conveyed to such company, or any persons entitled 
thereto, under any of the acts incorporating or relat- 
ing to said company, there shall first be paid into the 
Treasury of the United States the cost of surveying, 
selecting, and cenveying the same by the said com- 
pany, or persons in interest.” 


In the Senate it was amended by the insertion of the 
words : 


“ When such company 1s required by ws act of incor- 
poration to pay said cost.” 


So that it read: 


“And provided further, That before any land granted 
to any railroad company by the United States shall 
be conveyed to such company or any persons entitled 
thereto under any of the acts incorporating or relating 
to said company, when such company is required by its 
act of incorporation to pay said cost, there shall first be 
paid into the Treasury of the United States the cost of 
surveying, selecting, and conveying the same by the 
said company, or persons in interest.” 


To this amendment the House disagreed, and the confer- 
ence committee reported to the two Houses the proviso with 
these words stricken out: 


“When such company is required by is act of incorpo- 
ration to pay said cost.” 
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And substituting therefor the words : 


“Unless such company is'exempted by law from the 
payment of such cost.” 


And the section then read : 


“And provided further, That before any land granted 
to any railroad company by the United States shall 
be conveyed to such company, or any persons entitled 
thereto, under any of the acts incorporating or re- 
lating to said company, unless such company is exempted 
by law from the payment of such cost, there shall first 
be paid into the Treasury of the United States the 
cost of surveying, selecting, and conveying the same 
by the said company, or persons 1n interest.” 


The report of the conference committee was adopted by 
both Houses, and as thus amended the bill became a law. 


The exemption by reason of enumeration was just as com- 
plete, just as much an exemption by law, as if it had been 
expressed, and unless the words “exempt by law” in the 
proviso are to be construed in favor of implied exemption 
they become absolutely meaningless, for no company had 
been expressly exempted, and _ force is not given to every 
word in the statute. 

By section 12 of the Texas Pacific act the contract was 
that “ whenever the company shall complete a section of 20 
miles it shall be the duty of the Secretary of the Interior to 
cause patents to be issued.” 

By the original grant the company, on completion of its 
road, was entitled to a patent without paying costs of survey- 
ing. Such was the contract. It was an express contract to 
that effect, because all the conditions which the company 
was to perform to entitle it to the patents were stated, and 
the payment of the costs of survey was not among them. 

But the result is the same if the exemption from the pay- 
ment of the costs of survey be treated as an implication from 
the language used in the twelfth section. , 
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It was laid down by the Supreme Court in United States 
against Babbit (1 Black, 61) that what is implied in a statute 
or contract is as much a part of it as what is expressed, and 
this rule has never been questioned. (Wilson vs. National 
Bank, 103 U. S., 770:) ; 

The company was, therefore, in and by the very act mak- 
ing the grant and prescribing the terms and conditions 
thereof, “exempted by law from the payment of the cost of 
surveying.” 


IV. 


The proviso in question is found in the act making ap- 
propriations for sundry civil expenses for the fiscal year 
ending June 30, 1877, under the head of surveys of the pub- 
lic lands. (19 Stats., 221.) 

There is, first, a distinct appropriation of $300,000 for 
survey of public lands and private land claims; then a pro- 
viso that it shall be expended under the direction of the 
Commissioner of the General Land Office, with the approval 
of the Secretary of the Interior; then a proviso limiting the 
expenditure to certain classes of surveys; then an appropria. 
tion of $25,000 for survey of private land claims, and an 
enactment that an account shall be kept of the cost of sur- 
veying and plotting every private land claim, and that the 
cost thereof shall be reimbursed by the claimant, and then 
follows the proviso now before the Court. 

When dealing with private land claims general enactment 
was the method, and when treating of grants to railroads 
_the vehicle is by proviso, just as is the direction as to who 
should expend the money and as is the limitations on the 
’ classes of surveys. 

Clearly the Legislature at the time had in mind lands for 
the survey of which the appropriation might be used, and 
the object of the proviso was to require prepayment by the 
railroad companies of the costs of survey of any lands for 
which appropriation was then being made. (U.S. vs. Dick- 
son, 15 Pet., 165; Ryan vs. Carter, 93 U.S., 78.) 
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Without going into the questions discussed in points I, 
II, and III, supra, it has always seemed to us that there was 
one plain and decisive ground of judgment, which is that 
in the proviso in question (19 Stats., 221), considering the 
context, viz., the disposition of an appropriation for the sur- 
vey of public lands thereafter to be made, and that all laws 
are to have only a prospective operation unless the contrary 
clearly appears, the purpose of Congress was that as to any 
future cost of surveying—that Is, cost for that purpose in- 
curred by the United States after the proviso went into 
effect—such cost was to be paid before the United States 
should convey or patent the lands, unless the company was 
exempted by law from such payment. We ask the Court to 
lay the act of 1871 making the grant of lands side by side 
with the proviso in question, and, remembering that the 
lands granted to the appellant’s assignor had been surveyed 
and the costs thereof paid by the United States years before the 
grant of 1871 was made and before the proviso was enacted, 
and then decide whether there is any fair intendment that 
Congress, in this proviso, intended to make it retroact and 
embrace such a case as that of the appellant company, 
even if it had the constitutional power to do so. 

Whatever may be the power of Congress in the matter, 
we submit that the proviso manifests no intent to make a 
retrospective provision for a case where the surveys had been 
made and the cost thereof paid by the United States before 
it made the grant of lands, which grant gave the right 
thereto without paying the cost of surveying. If there were 
no other question in the case we should rely upon the above 
proposition with unshaken confidence in its soundness. 


JoHN S. Briarr, 
JOHN F. DIL1Loy, 
WAGER SWAYNE, 


Attorneys for Appellant. 
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brought to recover the money so paid. The appellant’s case 
in brief is as follows : 

It is a corporation of the State of Louisiana, and be- 
came the owner, by conveyance executed January 5, 1881, 
of all the right, title, and interest of the New Orleans, Baton 
‘ Rouge and Vicksburg Railroad Company in and to the 
grant of lands made by the twenty-second section of the act 
of Congress approved March 3, 1871 (16 Statutes, 579). 
Subsequently to this conveyance appellant constructed 260 
miles of road over the route indicated by maps filed by the 
New Orleans, Baton Rouge and Vicksburg railroad in the 

Department of the Interior in 1871 and 1873. 

On the 13th of March, 1883, the Secretary of the Interior 
transmitted to the President of the United States two reports 
in writing of the commissioner duly appointed by the Presi- 
dent to examine appellant’s line of road built as aforesaid, 
and recommended that 260 miles be accepted and that pat- 
ents for such lands as might have heen earned by this con- 
struction be issued to appellant. The President, on the 16th 
of March, 1883, approved this recommendation, and on the 
3d of March, 1885, patents were issued to the appellant for 
679,284.64 acres of land in the State of Louisiana. Before 
issuing said patents the Secretary of-the Interior exacted 
from appellant the aforesaid sum of money for costs of sur- 
vey of said lands. The case was argued on demurrer filed 
by the appellee before the Court of Claims, and, the de- 
murrer having been. sustained and the judgment of said 
Court having been passed dismissing the petition, the ap- 
pellant, on the 9th of June, 1886, filed its petition pray- 
ing an appeal to the Supreme Court of the United States. 


ARGUMENT ON BRIEF. 


It is contended that the Court of Claims was right in sus- 
taining the demurrer. 

The twenty-second section of the act of March 3, 1871, 
under which the appellant claims, is as follows : 


“That the New Orleans, Baton Rouge and Vicksburg 
Railroad Company shall have, and, in aid of its construc- 
tion from New Orleans to Baton Rouge, thence, by way of 
Alexandria, in said State, to connect with the said Texas 
Pacific Railroad Company at its eastern terminus, there is 
hereby granted to said company, its successors and assigns, 
the same number of alternate sections of public lands per 
mile in the State of Louisiana as are by this act granted, in 
the State of California, to said Texas Pacific Railroad Com- 


pany:” * * * “Provided, That said company shall | 


complete the whole of said road within five years from the 


passage of this act.” 
16 Stat., 579. 


Among other things, the act of July 31, 1876, provides— 


“ And provided further, That, before any land granted to 
any railroad by the United States shall be conveyed to such 
company or to any persons entitled thereto under any of the 
acts incorporating or relating to said company, unless such 
company is exempted by law from the payment of such 


cost, there shall first be paid into the Treasury of the United 


States the cost of surveying the same by the said company 


or persons in interest.” 
19 Stat., 121. 


There is but one question presented for the consideration 
of the Court—whether this railroad company was exempted 
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from the payment of the costs of survey by the terms of the 
act of March 3, 1871, and whether the failure to comply 
with the limitation of that act granting the franchise, 
within which the road should be completed, to wit, the 
term of five years, worked a forfeiture of the grant. 


Nothing was done under the original grant by the com- 
pany therein named except to file in the Interior Depart- 
ment a map showing the general line of its proposed route. 
In 1881 all its rights were sold to the appellant. After this 
transfer the work on the road was commenced by the appel- 
lant, who constructed 260 miles of the road. At the time 
of the passage of the act of 1876 the five years within which 
the road was required to be built had passed. The road, so 
far from having been completed, was not begun. In this 
condition of affairs Congress passed the act of July 31, 1876, 
by which a forfeiture of the franchise originally granted to 
the New Orleans, Baton Rouge and Vicksburg road was ex- 
ercised. Did the passage of this act interfere with the rights 
created by the original act, or was it in the nature of an 
3 imposition of new conditions upon the grant therein made? 
Certainly Congress could, by legislation, assert an inherent 
right in the public domain upon the lapse.of a condition 
precedent to its enjoyment and use. It did not require any 
judicial proceeding to assert this right, but Congress had the 
power to pass any act that was inconsistent with the original 
grant, and the passage of such act amounted to a forfeiture. 
Certainly the right to declare a forfeiture included the power 
to impose new conditions. 


This principle is asserted in the case of Farnsworth ef al. 
vs. Minnesota and Pacific Railroad Company, 92 U. S., 49, 
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50. Was this road exempt from the payment of such costs 
of survey? It is conceded that there is no express exemp- 
tion, but it is contended that an exemption arises from the 
fact that no such condition is imposed by the language of 
the original act by the terms of which it is alleged the 
rights of the parties became fixed. This might have force 
if the grantees in this act had earned their rights; but 
they had signally failed to do so. Not only had the whole 
road remained incomplete, but no part of it had been even 
‘commenced within the time limited for its entire construc- 
tion. Surely if Congress, in 1876, had the power to with- 
draw the grant upon failure of the company to commence 
the building of the road, it had the power to impose new 
conditions upon the continuance of the grant. It was ten 
years after the conditional grant had been made and five 
years after the time limited for the construction of the road 
and four and a half years after the new condition imposed 
by the act of 1876 that the appellant, with a fuil knowledge 
of the act aforesaid, bought out the grantees and com- 
menced the work. : 


This grant is clearly within the terms of the act of 1876. 


Grants that exempted the grantee from paying such costs 
of survey are confessedly not within its provisions. 


.Grants that expressly required the grantees to pay such 
custs are not affected by it. 


The only remaining class are grants like this, where no 
express provision of exemption is made. 


It is, therefore, submitted that the action of the, Court of 
Claims in sustaining the demurrer was in every particular 
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right, and the appellee respectfully asks that the judgment 
be affirmed. 
Respectfully submitted, 
A. H. GARLAND, 
Attorney General. 
Rosert A. Howarp, 


Assistant Attorney General. 
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CORNELIUS GUMBEL VS. JOHN R. G. PITKIN, &C., ET ALS. 


a UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


HoFFHEIMER Bros., C. GuMBEL, Intervenor and Third 
Opponent, Plaintiff in Error, | 
versus No. 10359. 
JOSEPH DREYFus, Kergs & SprEtss, and others, Defend- | 
ants in Error. 


Braughn, Buck and Dinkelspiel, Esq’rs, attorneys for C. Gumbel, 
plaintiff in error. 

T. J. Semmes & Payne & E. T. Florance, John M. Bonner, T. Gil- 
more & Sons, H. Hidenhain, A. B. Phillips, J. P. Hornor & F. W. 
Baker, Chas. S. Rice, Merrick, Foster & Merrick, D. C. & L. L. La- 
batt, Miller & Finney, Esq’rs, for defendants in error. 

Writ of error returnable to the Supreme Court of the United 
States the second Monday of October, A. D. 1884. 


1 Petition. Filed 29 October, 1883. 


UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


HoFFHEIMER Bros. 
v. No. 10359. 
Jos. DREYFUS. 


To the hon. the judges of the United States circuit court for the fifth 
circuit, eastern district of Louisiana: 


The petition of Hoffheimer Brothers, a commercial firm domiciled 
and doing business in the city of Cincinnati, State of Ohio, and 
composed of Solomon Hoffheimer, Max Hoffheimer, and Abraham 
Hoffheimer, all citizens of the State of Ohio, residing and domiciled 
in the city of Cincinnati, said State, respectfully represents : 

That Joseph Dreyfus, of the city of New Orleans, a citizen of the 

State of Louisiana, is justly and truly indebted unto your peti- 
2 tioners in the full sum of four thousand five hundred and 

thirteen 2° dollars for this, to wit, that petitioners are the 
holders and owners of three certain drafts, as follows: One draft for 
six hundred and thirty-seven 71 dollars, dated July 3, 1553, drawn 
by petitioners to their own order upon Joseph Dreyfus, payable four 
months after date; another draft for twenty-six hundred dollars 
and ;°,°;, dated August 4th, 1883, drawn by petitioners to their own 
order upon Joseph Dreyfus, of the city of New Orleans, payable four 
months after date, Ist day of September, 1853; another draft, dated 
August 4, 1883, for twelve hundred and seventy-five ;,'; dollars, 
drawn by petitioners to their own order upon Joseph Dreyfus, and 
payable six months after date, Ist day of September, 15835, all of 
which said drafts have been accepted by said Joseph Dreyfus, as 
1—1100 
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will more fully appear by reference to said acceptances annexed to 
and made part hereof, the said drafts and acceptances being for 
goods sold and delivered to said Dreyfus. 
3 Petitioners aver that the said Dreyfus has mortgaged, as- 
signed, and disposed of, and is about to mortgage, assign, and 
dispose of his property, rights, and credits, or some part thereof, 
with intent to defraud his creditors, or give an unfair preference to 
some of them, and that he has converted, or is about to convert, 
his property into money, or evidences of debt, with intent to place 
the same bevond the reach of his creditors, and that said debtor is 
about to remove his property out of the State before said debt be- 
comes due, and that a writ of attachment is necessary in the 
premises. 

Wherefore petitioners pray that the annexed bond and affidavit 
considered a writ of attachment issue to the marshal of the United 
States for the fifth circuit and eastern district of Louisiana, com- 
manding him to attach, seize, and take into his possession all of the 

property, rights, and credits of Joseph Dreyfus; that said 

Drevfus be cited to appear and answer this petition, and that 

atter due proceedings there be judgment in favor of your 
petitioners and against Joseph Dreyfus in the full sum of four thou- 
sand five hundred and thirteen ;48, dollars, with interest at the rate 
of five per cent. on $657.21, from November 6th, 1885, until paid; 
on $2,600.85 deliars from January -tth, 1584, until paid, and on 
$1,275.20 trom March 4th, 1854, until paid, and all costs of suit, 
maintaining said attachment with lien and privilege and right to 
be paid by preference out of the property attached and seized, and 
petitioners pray for all general and equitable relief. 

(Signed) WALTER D. DENEGRE, 

BAYNE & DENEGRE, 
Attorneys for Petitioners. 


Abraham Hoffheimer, being duly sworn, says: That all the facts 
and allegations in the foregoing petition contained are true and 
correct. 


(Signed) ABRAHAM HOFFHEIMER. 
Sworn to and subscribed before me, this 29th day of October, 1883. 
(Signed) DON A. PARDEE, Judge. 
D Order. 


Let a writ of attachment issue herein, and as prayed for, on plain- 
tiffs giving bond with security, as required bv law. 
(Signed) DON A. PARDEE, Judge. 
New Orleans, October 29th, 1883. 


1855. 
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Writ of Attachment. Issued 29th October, 18853. 


UNITED STATES OF AMERICA: 


Circuit Court of the United States, Fifth Judicial Circuit, and 
Eastern District of Louisiana. 


HorrFHEIMER BROTHERS 
v. No. 10359. 
JOSEPH DREYFUS. 


The President of the United States to the marshal of the United 

States for the eastern district of Louisiana, Greeting: 

You are hereby commanded to attach and take into your posses- 
sion, according to law, the property. rights, and credits of the defend- 
ant, Joseph Dreyfus, that may be found within our said district, to 

satisfy the claim of the plaintiff, Hoffheimer Brothers, amount- 
6 ing to the sum of four thousand five hundred and thirteen 

& ~,5;, 637.21 of which will mature Nov. 6th, 1883, $1,275.20 
on March 4th, 1584. and 2,600.85 on January 4, ’S4, dollars, with 
interest thereon at the rate of — per cent. per annum, from the — 
day of — until paid, and costs, and to hold the same, to satisfy the 
judgment of the court in the premises. 

And of your acts and doings herein that you make due return, 
according to law. Hereof fail not. 

Witness the Honorable Morrison R. W aite, Chief Justice of the 
Supreme Court of the United States, this 29th day of October, 


[SEAL] (Signed) F. A. WOOLFLEY, Clerk. 


Marshal’s Return. 


Received October 29, 1884, by the U. S. marshal, and immedi- 
ately on receipt of this writ levied the same on all the contents of 
the store and the warehouse by the defendant occupied, and 
situate No. 33 Tchoupitoulas street, in the city of New Orleans, 

the said property being at that time in my _ possession, 
c by virtue of other process issued out of this hon. court, and of 

said seizure I notified the defendant in writing. I also did, 
on the same day, made general seizures by garnishment process in the 
hands of Lehman Mayer and Messrs. Maver, Weill & Co., which firm 
is composed of Mayer, Weill, and David Levi, as will more fully be 
seen by reference to the annexed notice of seizure and the return 
thereon, aeprater o . for reference ; from said garnishee seizure nothing 
came into the U. S. marshal’s hands up to date. I also on the same 
day made a seizure e of the following-described real estate: A lot of 
ground, with all the buildings and improvements thereon, situated 
in square bounded by Josephine, Prytania, Jackson, and Colliseum 
streets. described as the lot No.8 of said square in the. late suburb 
Lafayette. Said lot measures 60 feet front on Josephine street by 

a depth between parallel lines of 120 feet, and is situated 60 feet 
S from the corner of Prytania street, notifying the defendant of 
said seizure in writing, and also caused said seizure to be re- 
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corded on the same day at the office of recorder of mortgages, parish 
of Orleans, and city of New Orleans, and subsequently all of the 
merchandise contained in No. 33 Tchoupitoulas street, was sold by 
virtue of three different orders of sale issued out of this hon. court in 
this cause, and in suitsentitled No. 10355 & 10356, Krebs & Spiess, 
and Maddux, Hobart & Co. v. thisdefendant. Reference is specially 
made to the return of the order of sale herein issued, and to the pro- 
cess verbal thereunto attached. A writ of fieri facias was herein is- 
sued and is now in the marshal’s hands for execution, and thesame 
is levied on the proceeds of sale above referred to, which proceeds of 
sale are also levied upon by virtue of various other writs and orders 
issued from this hon. court. They are held subject to final judg- 
ment as to — is entitled tothem. Not all the property herein 
9 seized has as yet been disposed of. This return is written up to 
this 14th day of February, 1884. 


Notice of Seizure to Joseph Dreyfus and Recorder of Mortgages Attached 
to Marshal's Return. 


U.S. Circuit Court, Eastern District of Louisiana. 


HoFFHEIMER Bros. 
v. No. 10359. 
JOSEPH DREYFUS. 


To Joseph Dreyfus and the recorder of mortgages for the parish of 
Orleans and city of New Orleans: 


You are hereby notified that by virtue of a writ of attachment 
issued out of the above-named court in the above entitled and num- 
bered suit, and to me directed, I have this day seized and taken into 
my possession the following described property to pay and satisfy 
the said writ, amounting to the sum of $4,513.26 or thereabouts: 


Description of Property. 


A lot of ground, with all the buildings and improvements thereon, 
situated in square bounded by Josephine, Prytania, Jackson, 
10 and Coliseum streets, described as the lot No. 8 of said square 
in the late suburb Lafayette. Said lot measures 60 feet front 
on Josephine street, by a depth between parallel lines of 120 feet, 
and _is situated 60 feet from the corner of Prytania street. 
New Orleans, Oct. 29, ’83. 
(Signed) E. S. WURTZBURGER, 
Deputy Marshal. 


On October 29th, 1883, I served a copy of the within notice of 
seizure on Joseph Dreyfus, defendant, by handing the same to him 
in person in the city of New Orleans. 

(Signed) DAN. A. ROSE, 
Deputy U. S. Marshal. 
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Garnishee Notice, Attached to Marshal’s Return. 
UNITED STATES OF AMERICA: 
United States Circuit Court, Eastern District of Louisiana. 


HoFFHEIMER BROTHERS 
wv. No. 10359. 
JOSEPH DREYFUS. 


To Lehman Meyer and Meyer, Weill and Company, composed of 
Meyer, Weill, and David Levy: 


11 Please take notice that, by virtue of attachment issued 

in the above-mentioned suit, I seize in your hands all the 
goods, chattels, lands, tenements, rights, and credits, moneys, 
effects, bills of exchange, promissory notes, or property of any kind 
which you may now have or hereafter have in your possession or 
under your control, belonging to the defendant, Joseph Dreyfus, 
which you will hand over to me. | 

U.S. marshal’s office, New Orleans, Oct’r 29, 1883. 
* (Signed) DAN. A. ROSE, 
Deputy Marshal. 


On October 29th, 1883, I served copies hereof on the persons 
herein served in the following manner, to wit: 

Lehman Meyer, personally; Meyer Weill & Co., personally on 
Meyer Weill; Meyer Weill, personally ; David Levy, personally. 

All served in the city of New Orleans on the date above set forth. 


(Signed) DAN. A. ROSE, 
| Dy U.S. Marshal. 
12 Citation to Joseph Dreyfus. Issued 29 October, 1883. 


Unrrep States oF America, Eastern District of Louisiana : 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. 


HoFFHEIMER Bros. 
v. No. 10359. 
JOSEPH DREYFUS. 


The President of the United States of America to Joseph Dreyfus: 


You are hereby summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same in the office of the clerk of the circuit 
court of the United States, fifth circuit and eastern district of Louis- 
iana, in the city of New Orleans, in ten days after the servjce hereof, 
which delay is increased one day for every ten miles your place of 
residence is distant from New Orleans, the place where the court is 


held. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
13 the Supreme Court of the United States of America, at the 
city of New Orleans, this 29th day of October, A. D. one thou- 
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sand eight hundred and eighty-three, and of the Independence of 
the United States of America the 108th year. 
[ SEAL. ] Teste : (Signed) F. A. WOOLFLEY, Clerk. 


Marshal’s Return. 


Received November 9, 1883, by the U.S. marshal, and on Nov. 
10th, 1883, I served a true copy of the within citation and the ac- 
companying petition of plaintiffs on Joseph Dreyfus, Esq., by hand- 
ing the same to him and leaving the same in his hands, in person, 
in the city of New Orleans. : 

J. R. G. PITKIN, 


(Signed) 
U. S. Marshal, 
By E. 8. CURRY, 
D’y U.S. Marshal. 


Motion for Default. 
Extract from the Minutes, November Term, 1883. 
NEW ORLEANS, THuRsDAY, November 22d, 1883. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district Judge. 


HoFFHEIMER Bros. i] 
v. 10359. 
JOSEPH DREYFUS. 


14 


This day, in open court, came Messrs. Bayne & Denegre, attor- 
neys for the plaintiffs herein, and moved the court for a default 
against the defendant, and the court took time to advise. 


Filed 24 Nov., 1883. 


Circuit Court. 


Exception. 


HoFrFHEIMER BROTHERS 
v. No. 10359. 
J. DREYFUs. | 


Defendant, as an exception to plaintiff’s action, avers that same 
is premature, the obligations sued on not being due at time petition 
was filed, and two not being yet due. Wherefore he prays plain- 


tiff’s action be dismissed. 
(Signed) A. H. LEONARD, 
Attorney for Defendant. 


Personally appeared before me J. Dreyfus, who, being duly sworn, 
deposes and says statements made in above exception are true. 


(Signed) JOSEPH DREYFUS. 


Sworn to and subscribed before me, this Nov. 24, A. D. 1883. 
(Signed) F. A. WOOLFEY, 
15 Commissioner United States Circuit Court, 
Eastern District of Louisiana. 
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Motion to Dissolve Attachment. Filed 24 November, 1883. 
Circuit Court U.S. 


HoFFHEIMER Bros. 
, v. No. 10359. 
J. DREYFuvs é al. 


Defendant J. Dreyfus moves the court to dissolve attachment 
herein made on following grounds: 

1st. Because the affidavit for attachment was not made by any one 
authorized to make same. 

2d. Because said affidavit is not such as is required by law. 

3d. Because the bond for attachment is not signed by any one 
authorized to sign same for plaintiffs. 

4th. Because the allegations of plaintiffs’ petition and affidavit 
for attachment are too vague to authorize an order for issuance of 
writs of attachment. 

5. Because those allegations are false. 
16 Defendant avers that the action of plaintiffs in causing at- 
tachment herein was wrongful, and has damaged him in the 
sum of two hundred and fifty dollars special damages for counsel 
fees, and in the sum of five thousand dollars general damages. 

He prays that attachment herein made be dissolved, and for 
judgment against plaintiffs and their securities on bond given for 
attachment in solido for said sums. and interest and costs. 

(Signed) A. H. LEONARD, 
Attorney for Defendant. 


(Endorsed:) Jury waived. (Signed) A. H. Leonard, for def’d’t. 
(Signed) Walter D. Denegre, for plaintiff. 


Order Overruling Exception, Disallowing Motion for Default, and Ex- 
ception Treated as Answer, Etc. 


Extract from the Minutes, November Term, 1883. 


New ORLEANS, SATURDAY, November 24th, 1883. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


Vv. 


17 HoFFHEIMER Bros. 
10359 
JOSEPH DREYFUS. 


In this case it is ordered that the exception to jurisdiction filed 
herein on 13th November instant be, and the same is hereby, over- 
ruled, and that the motion for a default made by the defendant be 
disallowed. 

It is further ordered that the paper styled an “ exception,” this 
day filed, be treated as an answer with leave to the defendant to 
answer. 
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Motion to Dissolve Continued. 
Extract from the Minutes, December Term, 1883. 


New ORLEANS, SATURDAY, December 1st, 1883. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
* * * * * x 


Vv. 


HoFFHEIMER Bros. 
10359. 
JOSEPH DREYFUS. 


For want of time, it is ordered by the court that the demurrers, o- 

motions, and other proceedings in the above-entitled and 

18 numbered cases be continued until Saturday, December 8th, 
1883, at 10 o’clock a. m. 


Motion to Dissolve Continued. 
Extract from the Minutes, November Term, 1883. 


New ORLEANS, SatuRDAY, December 8th, 1883. 


~ Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


VU. 


HoOFFHEIMER Bros. 
10359. 
JOSEPH DREYFUS. 


_ By consent of counsel the defendant’s motion to dissolve 1s con- 
tinued to the 19th instant at 11 o’clock a. m. | 


Motion to Dissolve Continued. 
Extract from the Minutes, November Term, 1883. 


NEw ORLEANS, WEDNESDAY, December 19th, 1883. 


Court met pursant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


HoFFHEIMER Bros. 
v. b rosso 
JOSEPH DREYFUS. 
In the presence of counsel for both sides, it was ordered by the 
court that the cause lay over till Friday, 21st instant, at 11 o’clock 
a. m., and the witnesses were notified to be present in court 
19 on said adjourned day. 


~@ 
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Waiver of Jury. 
Extract from the Minutes, November Term, 1883. 


New ORLEANS, WEDNESDAY, December 19, 1883. 


Court met pursuant to adjournment. | 
Present: Hon. Edward C. Billings, district judge. 


HoFFHEIMER BROTHERS 
v. | I 10359. 
JosEPH DREYFUS. 

This cause came on to be heard on the defendant’s motion to dis- 
solve the attachment herein. 

Bayne & Denegre, Miller & Finney, and Walter D. Denegre for 
plaintiffs ; A. H. Leonard and Morris Marks for mover. 

And thereupon the counsel for the defendant did, then and there, 
in open court, dismiss the defendant’s claim for damages except for 
counsel fees. 

Whereupon the parties having filed a stipulation waiving the in- 
tervention of a jury, the said motion came on to be heard before 
the court, and was argued by the counsel for the parties respectively 

and submitted; when the court took time to consider, and 
20 gave defendant’s counsel until Friday next to submit author- 
ities. 


Order. Motion to Dissolve Overruled. 


Extract from the Minutes, November Terin, 1883. 


New OrLEANS, FripAy, December 21, 1885. 


Court mei pursuant to adjournment. 
Present: Hon. Edw’d C. Billings, district judge. 


HoFFHEIMER Bros. 
v. broaso 
JOSEPH DREYFUS. 

The parties in this suit having heretofore filed a stipulation waiv- 
ing the intervention of a jury, and, after argument, submitted to 
the court the defendant’s motion to dissolve the attachment herein, 
and the court having considered the same and being fully advised 
of and concerning the premises, now orders that the said motion be 
refused and that the attachment be maintained. 


é 


10 CORNELIUS GUMBEL VS. JOHN R. G. PITKIN, &C., ET ATS. 
Judgment for Placntcffs. 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. November Term, 1883. 


NEw ORLEANS, FRIDAY, December 21st, 1883. 


Court met pursuant to adjournment. 
21 Present: Hon. Edward C. Billings, district judge. 


HoFFHEIMER Bros. , 
v. 10359. 
JOSEPH DREYFUS. 


The parties in this cause having filed a stipulation waiving the 
intervention of a jury, and submitted the cause to the court upon 
the issues of fact, as well as of law, and the court having consid- 
ered the evidence, and being fully advised, finds the issues of fact 
raised by the pleadings in favor of the plaintiffs. It is therefore 
ordered, adjudged, and decreed that the plaintiffs, Hoffheimer Bros., 
do have and recover of and from the defendant, Joseph Dreyfus, 
the sum of four thousand five hundred and thirteen 7,6, dollars, 
with interest at the rate of five per cent. on $637.21 from November 
6th, 1883, until paid; on $2,600.85 from January 4th, 1884, until 
paid, and on $1,275.20 from March 4th, 1884, until paid, and all 
costs of suit, with privilege upon the property attached, reserving 
question of liability of garnishees herein. : 

Judgment rendered December 21st, 1883. 

Judgment signed January 12th, 1884. 

(Signed) EDWARD C. BILLINGS, Judge. 


22 Order to Sell. 


Extract from the Minutes, November Term, 1883. 


NEw ORLEANS, THURSDAY, January 3d, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Edw’d C. Billings, district judge. 


HoFFHEIMER Bros. 
v. 10359. 
JOSEPH DREYFUS. ; 


On motion of Bayne & Denegre, of counsel for plaintiffs, and on 
suggesting to the court that the expenses incurred daily in keeping 
the goods and property under attachment are heavy and daily in- 
creasing, and that orders have been heretofore entered in the case 
of Kerbs & Spiess v. Dreyfus and another case directing the sale of 
part of goods ; 

It is ordered that all of the property under attachment after due 
proceedings be sold by the marshal, as provided by law and in ac- 
cordance with the order entered in the case of Kerbs & Spiess v. the 
same defendant, and at the same time, with goods ordered sold in 
said case. 


+ WP Legere 
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23 Writ of Furi Facias. Issued 12 January, 1884. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States for the Fifth Circuit, holding ses- 
sions in and for the Eastern District of Louisiana. 


HoFFHEIMER Bros. ) 
v. 10359. 
JOSEPH DREYFUs. f 
The President of the United States to the marshal of the eastern 
district of Louisiana, or his lawful deputy, Greeting : 


You are hereby commanded that you demand from the defend- 
ant, Joseph Dreyfus, the sum of four thousand five hundred and 
thirteen 7,6 dollars, with interest at the rate of five per cent. per 
annum on $637.21from November 6th, 1883, until paid ; on $2,600.85 
from January 4th, 1884, until paid, and on $1,275.20 from March 
4th, 1884, until paid, and costs, 


Clerk’s costs ...... -.__-.-----. $—. 
IE TW ssi cine oidctrniiiimmivecizcn $10, 


cash, which Hoffheimer Bros. lately recovered by Judgment of the 

circuit court of the United States for the fifth circuit and east- 
24 ern district of Louisiana, and if the same be not paid on de- 

mand, that then you cause the same to be made out of the 
personal estate of the said Joseph Dreyfus in your district, if suffi- 
cient personal estate can be found therein; but if sufficient personal 
estate cannot be found in your district, that then you cause the same 
to be made out of the real estate of the said Joseph Dreyfus in your 
district, and that you have those moneys before our said court to 
render to the said Hoffheimer Bros. for the judgment aforesaid on 
the 70th day from the date hereof, together with this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of January, A. 
D. 1884, and 108th year of the Independence of the United States. 

[SEAL. | (Signed) F. A. WOOLFLEY, Clerk. 


Marshal’s Return. Filed March 20, 1884. 


Received January 12th, 1884, by the U. S. marshal, and levied 
this writ on the proceeds of the sale made by the marshal by 
virtue of order of sale herein made; and also in the causes No. 

10355 and No. 10356 of the docket of this honorable 
25 court, entitled respectively Kerbs & Spiess v. Joseph Drey- 

fus, and Maddux & Hobart & Co. v. Joseph Dreyfus, on 
January 21st, 1884, and subsequent days, which proceeds of 
sale of the merchandize sold in No. 33 Tchoupitoulas street in 
this city, being the contents of the store occupied by the defend- 
ant, amounting to the sum of ($16,820.87) sixteen thousand eight 
hundred and twenty ;° dollars, as will more fully appear by 
the return on the said order of sale issued in this cause, to which 
reference is made, said sum being greater than the amount of the 
within writ, but a number of other writs emanating from this hon. 
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court all levied upon the property seized or the proceeds thereof and 
in the United States marshal’s hands. Special reference is made 
to the writ of attachment herein previously issued and 
26 to the returnthereon. This writ expiring before the proceeds 
of the said sale were distributed, I have made this return 
and request the clerk of this honorable court to furnish me with a 
copy thereof together with this return for the purpose of further pro- 
ceedings in conformity to law. No other property found after due 
demand made of the defendant and of plaintiffs’ attorneys. 
Returned March 20, 1884. 
(Signed) J. R. G. PITKIN, 
United States Marshal, Eastern District of Louisiana. 
By ED. 8. WURZBURGER, 
Deputy U.S. M1. 


Petition and Supplemental Petition of Intervention and Third 
Opposition of C. Gumbel. Filed January 18th, 1884. 


bo 
~] 


HoFFHEIMER Bros. 
vs. No. 10359. 
JOSEPH DREYFUS. 


To the honorable the judges of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana: 


The petition of intervention and third opposition of C. Gumbel, 

a citizen of the State of Louisiana, resident of the city of New Or- 
leans, with respect shows to this honorable court that on the 27th 
of October, 1883, he instituted suit in the civil district court for the 
parish of Orleans, under the number and title C. Gumbel vs. Joseph 
Dreyfus, No. 9662, to recover the sum of twenty-three thousand one 
hundred and eighty-four ,%;5 dollars from one Joseph 

28 Dreyfus, a resident of the city of New Orleans and State of 
Louisiana, the defendant in this suit, and incidentally thereto 

sued out and obtained from said civil district court a writ of attach- 
ment, which was executed by a seizure of the defendant’s property, 
more especially of the contents, fixtures, stock of goods and mer- 
chandise, etc., contained in store No. 33 Techoupitoulas street, which 
_ seizure was effected by the service of proper notice and the taking 
of the property by the civil sheriff of the parish of Orleans, on Mon- 
day, the 29th day of October, 1883, who placed his keepe~s in pos- 
session thereof and in possession of the premises No. 33 Tchou- 
pitoulas street aforesaid, in which the same were contained. 

29 Your opponent and intervenor shows, further, that subse- 

| quently, and in due course of law, a judgment was rendered 
in his favor for the amount claimed as aforesaid, with interest and 
costs, and maintaining the attachment previously issued, with lien 
and right of preference on the property attached. Shows, further, 
that subsequently, to wit, on the 5th day of December, 1883, said 
judgment having become final and executory, a writ of fi. fa. was 
issued, and the said sheriff of said civil district court was directed 
to again seize under said writ the property held under the aforesaid 


0 


0 
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writ of attachment, and sell the same to satisfy-opponent’s judgement, 
and said sheriff again seized and levied on said property. 
30 That said sheriff has, ever since the execution of said writ 
of attachment, held said property under the seizures made 
on said 29th day of October, and latterly under both it and the 
seizure made in execution of the writ of fi. fa. And opponent and 
intervenor further shows that said sheriff 1s obstructed in the exe- 
cution of said writ or writs, and this opponent preven‘ed from real- 
izing the full effect and fruits thereof by the U.S. marshal of this 
circuit and district, or his deputies, acting or pretending to act under 
authority of this honorable court, in the execution of writs of attach- 
ment and fi. fa., issued herefrom at the suits of the following parties, 
to wit: 
31 Kerbs «& Spies, T. Altschul & Co., B. Dreyfus & Co., Mad- 
dux, Hobart & Co., William Adler, Corning ‘& Co., C. Lazard, 
Elias Block & Sons, H. Miller & Co., J. Anduran & Co., Lachman 
& Jacobi, A. Gunther & Co., Edmond Dubois, F airbanks & Duen- 
ing, Freidburg & Workum, Isaac Hays, D. M. Stadeker &€ Co., L. 
Bamberger & Co., John Osborn, Son & Co., Arpad, Haraszthy & Co., 
H. A. Batzer & Co.,S. Jacobi & Co., Stege & Reuling, and Hofi- 
heimer Bros., all severally suing said Joseph Dreyfus for the amounts 
of their respective claims, the first suit, according to the aocket of 
this honorable court, being that of Corning & Co., No. — thereof. 
Intervenor and third opponent now further shows that in point 
of fact and law the seizure made by the sheriff of the civil 
o2 district court for the parish of Orleans, in the suit and un- 
der the writaforesaid, was anterior to that made, or attempted 
to be made, by the marshal of this court in the said suits of Corning 
& Co., or in any of the suits filed in this honorable court against 
said Joseph Dreyfus, and thereby said sheriff acquired the sole legal 
custody and control over said property, and the said civil district 
court became vested with jurisdiction over said property and the 
distribution of its proceeds; but said sheriff and said court are 
unable to enforce to their just and legal results the rights of op- 
ponent, by the fact that said marshal interferes in the 
oo control and possession of the property and_ refuses to 
allow the sheriff such undisputed control as will enable 
him to sell same, and deliver it to the purchasers. And your 
opponent and intervenor further shows, to the end that all and fully 
the facts material to a decision or the rights of all parties concerned 
may be had, that on the morning of the 29th of October, 1883, 
when the sheriff as aforesaid made his seizure, he found at the 


“stare, and claiming to exercise rights of possession and control, per- 
SsONnS -w 


stvled thenrselves deputy marshals of this court, and pe- 

titioner believes and avers that they were such, wha pretended and 
asserted that they were in charge as keepers, and in execution of 
writs of attachment issued from this honorable court in said - 

34 cause of Corning & Co. vs. Dreyfus, and in all or some other 
of the causes in which the parties hereinbefore. named are 
plaintiffs and said Joseph Dreyfus defendant. Opponent avers 
that at said time of seizure made by him no valid or legal writ 
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had issued from this honorable court ; that the writ or writs under 
‘which said marshal or his deputies were holding, or pretending to 
hold said property, issued in this cause and others aforesaid, had 
been issued on a dies non, to wit, Sunday, the 28th day of October, 
1883, which said writs were absolutely null and void, both at common 
law and under thestatute law of Louisiana, which, in this regard is bind- 
ing and conclusive on this honorable court, and all said writs so 
35 issued on Sunday, October 28th, 1883, by voluntary discontinu- 
ance and the decisions of this court ; and petitioner shows that 
said marshal has now no writs in his hands, except such as were 
issued and executed by him subsequently to the writs issued by the 
civil district court in behalf of opponent and executed as aforesaid ; 
that the seizure, if any, made by said marshal is subsequent to that 
effected by the sheriff and is null and void, and vested the court 
with no power or jurisdiction over the property. 
Petitioner shows further that he applied, by motion and rule, to 
the civil district court setting forth 1n substance the facts and al- 
legations herein averred, and prayed that the marshal of this 
36 court be ordered to desist from interference and allow the 
- execution of the writs to proceed ; that the proceeds ought to 
be distributed by the said civil district court ; a copy of said rule is 
annexed and filed as part hereof, and said rule was discharged and 
the relief prayed denied, upon the grounds that the civil district 
court was incompetent and without power to decide on the legality 
of the possession of the marshal and for other reasons, but the right 
of mover was expressly reserved to renew his suit in this honorable 
court. 
And opponent avers finally that said marshal or his depu- 
ties were on the premises seized at the time the writ by 
the sheriff was executed, as mere trespassers, without 
37 warrant of law and without any valid authority from this 
court, and the subsequent execution of valid writs could not 
deprive or divest the rights acquired by petitioner under the seiz- 
ure effected by the civil sheriff before any valid writ was placed in 
the hands of the marshal. Opponent shows further, that some of 
said plaintiffs have obtained final judgment and have issued writs 
of ft. fa., and under a writ issued in the suit of Hoffheimer Bros. vs. 
Joseph Dreyfus, No. 10359 of the docket of this court; the prop- 
erty in controversy is about to be sold by the U.S. marshal of this 
district. Opponent shows that Joseph Dreyfus is utterly insolvent ; 
that no other property is liable to seizure, sufficient to pay judgments 
against him, has or can be found, and the property under 
38 seizure Is not sufficient in value, after payment of costs, to 
pay the judgment of third opponent and other creditors of 
Dreyfus, who have sued out at the same time in the same manner 
and with the same results, writs of attachment and execution from 
said civil district court, the property seized being worth about twelve 
to fifteen thousand dollars. 
Wherefore opponent and intervenor prays that this petition of in- 
terveniion and third opposition be filed; that J. R. G. Pitkin, mar- 
shal of this honorable court, and Kerbs & Spies, T. Altschul & Co., 
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B. Dreyfus & Co., Maddux, Hobart & Co., Lachman & Jacobi, A. 
Gunther & Co., Edmund Dubois, Fairbanks & Duening, Freiburg & 
Workum, Isaac Hays, D. M. Stadeker & Co., C. Lazard, Elias Block & 

Sons, H. Muller &Co.,J. Anduran & Co., Wm. Adler,Corning & 
39 Co., L. Bamberger & Co., John Osborn Sons & Co., Arpad, 

Haraszthy & Co., H. A. Batjer & Co., 8. Jacobi & Co., Stege 
& Rueling, and Hoffheimer Bros., attaching and seizing creditors, 


do show cause on the — day of January, 1884, why the prop- 
erty now held by the marshal, and advertised for sale, should not 
be restored to and placed in the hands of the civil sheriff, to be sold 
under writs of execution issued as herein set forth, that the pro- 
ceeds may be distributed by the civil district court, and that an 
order be allowed, that sale advertised to be made for January, 1884, 
be stayed until the further order of this court, or, if this order be 
refused, and it be finally held that said sale should not be stayed, 

that the proceeds of said sale be ordered to be paid over to 
40 the civil sheriff sheriff of the parish of Orleans, to be dis- 

tributed by the civil district court of said parish, and they 
pray for such other and further aid, remedy, and relief as the nature 
of the case may require and law and equity permits; and as in duty 
bound, etc. 


(Signed) BRAUGHN, BUCK & DINKELSPIEL, 
3 Of Counsel. 
Let this petition of intervention and third opposition be filed. 
(Signed) EDWARD C. BILLINGS, Judge. . 
Document Filed with Intervention of C. Gumbel. Filed January 21st, 
1884. 
Division B. Civil District Court. 
C. GUMBEL 
vs. bo 9662. 

JOSEPH DREYFUS. 


On motion of Braughn, Buck & Dinkelspiel, attorneys for plain- 

tiff, and on suggesting to the court that a writ of attachment 

41 be issued herein on the 27th of October, 1883, was executed 

by seizure. of the property of the defendart, especially of con- 

tents, fixtures, stock of goods, and merchandise, etc., contained in 

store No. 33 Tchoupitoulas street, which seizure was effected on 
October 29th, 1883. 

That subsequently, in due course of proceeding, a judgment was 
rendered in favor of mover against the defendant, maintaining the 
attachment, with privilege and right of preference, on the property 
attached. 

That on the 5th day of December, 1883, said judgment having 
become final, a writ of fi. fa. was issued, and the sheriff of this court 
directed to again seize the property seized and held under the seiz- 
ure made on the writ of attachment to satisfy said judgment, and — 
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the said sheriff did again, under said writ of fi. fa., seize said prop- 
erty. 
4? That he has, ever since the execution of the said writ of 
attachment, held same under the seizure then made, and lat- 
terly under both it and the seizure made in execution of the writ of 
ft. fa. 
Mover further suggests that the sheriff of this honorable court is 
about to further execute said writs of fi. fa. by the sale of the prop- 
erty seized, but is obstructed therein by various persons, deputy 
marshals of the circuit court of the United States in and for the 
twelfth circuit and eastern district of Louisiana, and by the marshal 
of said court, J. R. G. Pitkin, who claim and pretend to hold said 
property, and refuse said sheriff the full and free control, possession, 
and disposal thereof under his writs under and by virtue of a seiz- 
ure or seizures made or pretended to have been made by 
435 him or them, said marshal and deputy marshals, in the exe- 
cution of said writs of attachment issued from said circuit 
court at the instance of the following-named parties, to wit: 

Krebs & Speis, T. Altschul & Co., B. Dreyfus & Co., Maddux, Ho- 
bart & Co., William Adler, Corning & Co., C. Lazard, Elias Block 
& Sons, H. W eiller & Co.. C. Anduran & Co., Lachman & Jacobi, A. 
Gunther & Co., Edmond Dubois, Fairbanks & Duenwig, Freiburg & 
Workum, Isaac Hays, D. M. Stadeker & Co., L. Bamberger & Co., 
John Osborn, Son & Co., Arpad, Haraszthy & Co., H. A. Batzer & 
Co., S. Jacobi & Co., Stege & Reuling, and Hoffheimer Bros. 

And on further suggesting that at the time of the issuance of said 

alleged writs of attachment from the said circuit court, the 
+4 property upon which said marshal and deputies levied or at- 
tempted to levyand seize was already under the seizure made 
by the sheriff,as hereinbefore set forth, in the custody of said sheriff 
and the jurisdiction of this court, and no seizure thereof could be 
made in the manner attempted by the United States marshal ; — 
further suggesting, even if such seizure could be made and wa 
made, that same was subsequent, in point of time and execution, to 
the seizure effected by the sheriff of this honorable court, and that 
to this court, at first vested with jurisdiction over the property seized, 
appertains the duty and power to regulate the effect of said and 
all subsequent seizures, and distribute ‘proceeds of the property when 
sold; further suggesting that the defendant has suspended 
45 business, is actually insolvent, and the property seized is in- 
sufficient in value and amount to pay and satisfy all writs 
issued against said defendant and his property; that at the same 
time with the writs herein, and before any seizure by said marshal 
Was made or attempted under said writs from said circuit court, 
seizures under attachments issued from this court were made in the 
suits of S. Gumbel & Co. vs. Jos. Dreyfus, No. 9663, and Simon & 
Loeb vs. Jos. Dreyfus, No. 9664, of the docket hereof, and said prop- 
erty seized is insuflicient to satisfy these writs. 

It is ordered that J. R. G. Pitkin, marshal of the circuit court of 

the United States for the 5th circuitand eastern districtof Louisiana, 
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and Krebs & Speis, T. Altschul & Co. B. Dreyfus & Co., 
46 Maddux, Hobart & Co., William Adler, Corning & Co., C. 

Lazard, Elias Block & Son, H. Miller & Co., J. Anduran & 
Co., Lachman & Jacobi, A. Gunther & Co., Edmond Dubois, Fair- 
banks & Duenwig, Freiburg & Workum, Isaac Hayes, D. M. Stade- 
ker & Co., L. Bamberger & Co., John Osborn, Son & Co., Arpad, 
Haraszthy & Co., H. A. Batjer & Co., S. Jacobi & Co., Stege & 
Reuling, and Hoffheimer Bros., said attaching creditors, do show 
cause on Friday, the 21st of December, 1883, at 11 o'clock a. m., 
why the property seized under the attachment issued in this cause, 
and the suits of S. Gumbel & Co. vs. Jos. Dreyfus, No. 9663, and 
Simon & Loeb vs. Jos. Dreyfus, No. 9664, civil district court, should 
not be sold (or a sufficient amount thereof to satisfy said writs), the 
rank of the attaching creditors determined, and the proceeds of sale 
distributed accordingly ; and it is further ordered that S. Gumbel 
& Co., Simon & Loeb, A. Lehman & Co., Bassetti & Xiques, C. Cava- 
roc & Son, Julius Wile & Co., Lichenstein Bros. & Co., and E. H. 
Gato, attaching creditors in this court, be notified and made parties 
hereto. 

Extracts from the minutes of Monday, December 17th, 1883. 


Deputy Clerk. 
47 Motion of Gumbel for Stay of Sale Refused and Intervention 
Fized. 


Extract from the Minutes, November Term, 1883. 


NeEw ORLEANS, SATURDAY, January 19th, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


HoFFHEIMER Bros. 
vs. No. 10359. 
J. DREYFUS. 


Upon due consideration of the motion heretofore submitted to the 
court by C. Gumbel, intervenor herein, for a stay of the sale of the 
goods to take place on 2Ist instant, it is ordered that the said mo- 
tion of -the intervenor be, and the same is hereby, refused. 

It is further ordered that the said intervention of C. Gumbel be 
fixed for hearing for Saturday, 26 instant, at 11 o’clock a. m., and 
that all parties be notified thereof. | 


48 Supplemental Petition of Intervention and Third Opposition o 
C. Gumbel. Filed January 21st, 1884. _ 


HoFFHEM™ER Bros. 
vs. No. 10359 . 
JOSEPH DREYFUS. 


The amended and supplemental petition of opposition and inter- 
vention of C. Gumbel, filed with leave of this honorable court, with 
3—1100 


ot SS ~ 


18 CORNELIUS GUMBEL VS. JOHN R. G. PITKIN, &C., ET AIS. 


respect, shows that there is error and inadvertence in the allegations 
of the original, in this, viz: That the sale of the property in contro- 
versy is about to be sold under a writ of fi. fa., whereas the fact is, 
and it is now so alleged, that said sale is about to be made under 
certain interlocutory decrees or orders made in this cause, and in 
the suits of Kerls & Spies, No. 10355, and Maddux, Hobart & 
’ Co., No. 10356. In other respects the allegations of said 
49 original bill are adheared to and reiterated, and in lieu of 

the order to show cause why the relief prayed should not 
be granted, he prays that the said J. R. G. Pitkin, the U.S. marshal, 
and all the parties named in said original petition, be cited to ap- 
pear and answer said original and this supplemental petition and 
served with copy of same, and after due proceedings that judgments 
be rendered as prayed in said original petition; that the property 
seized or the proceeds thereof be delivered and ordered to be turned 
over to the civil sheriff of this parish, to be distributed amongst the 
attaching creditors in the civil district court, and he prays for all 


general and equitable relief, etc. 
(Signed) BRAUGHN, BUCK & DINKELSPRIEL, 


Aitorneys. 
50 Let this amended and supplemental petition of interven- 
tion be filed. 
January 21st, 1884. 
(Signed) EDWARD C. BILLINGS, Judge. 
Service accepted for Arpad, Haraszthy & Co. 
(Signed) H. HERDENHEIM, 


Ex-Counsel. 


Answer of Elias Block & Sons to Intervention & 3rd Opposition of C. 
Gumbel. Filed Feb’y 14th, 1884. 


U. S. Circuit Court, 5th Circuit & East Dis. La. 


HoFFHEIMER Bros 
vs. No. 10359. 
JOSEPH DREYFUS. 


Now come Elias Block & Sons, & for answer to the petition of 
intervention and third opposition of C. Gumbel, deny that he has 
any claim whatever on the property that has been attached in the 
several suits enumerated in his petition of intervention or the pro- 


ceeds of said property. 
51 Wherefore they pray that his intervention and third oppo- 
sition be dismissed with costs. 
(Signed) JOHN M. BONNER, 


Att'y for Elaas Block & Sons. 
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Answer of Ed. Dubois to Intervention of Gumbel. Filed Feb’y 14th, 
1884. 


U. S. Circuit Court, Fifth Eastern Dist. of La. 


HoFFHEIMER Bros. 
| ve. No. 10359. 
JOSEPH DREYFUS. 


Now comes Edmond Dubois, & for answer to the petition of inter- 
vention & third opposition of C. Gumbel, denies that he has any 
claim whatever on the property that has been attached in the sev- 
eral suits enumerated in his petition of intervention or the proceeds 
of said property. 

Wherefore he prays that his intervention & third opposition be 
dismissed with cost. 

(Signed) A. B. PHILIPS, 
Att'y for Edmond Dubois. 


52 Answer of Fairbanks & Duening to Intervention of Gumbel. 
U.S. Circuit Court, Fifth Eastern Dist. of La. 


HoFFHEIMER Bros. 
vs. No. 10359. | 
JOSEPH DREYEUS. | 


Now into court comes Fairbanks & Duening, and for answer to 
the petition of intervention & third opposition of C. Gumbel, deny 
that he has any claims whatever on the property that has been at- 
tached in the several suits enumerated in his petition of interven- 
tion or proceeds of said property. 

Weerefore they pray that his intervention & third opposition be 
dismissed with cost. 

(Signed) A. B. PHILIPS, 
Att'y for Fairbanks & Duening. 


Order Fixing Gumbel’s Intervention. 
Extract from the Minutes of February 18th, 1884. 


53 ; HoFFHEIMER BROS. 
vs. No. 10359. 
JOSEPH DREYFUS. 


On motion of Braughn, Buck & Dinkelspiel, of counsel for C. 
Gumbel, intervenor, it is ordered that the petition of intervention 
herein filed by said Gumbel be filed for hearing for Wednesday, 
12th March, 1884, at 11 a. m., and that all the defendants in said 
intervention he notified hereof. 


CORNELIUS GUMBEL VS. JOHN Kk. G. PITKIN, &C., ET ALS. 


Default on Intervention of C. Gumbel. 
Extract from the Minutes of Monday, Feb’y 18, 1884. 


HoFrFHEIMER Bros. : 
vS. No. 10359. 
JOSEPH DREYFUS. 


On motion of Braughn, Buck & Dinkelspiel, attorneys for C. Gum- 
bel, intervenor herein, and on suggesting and showing to the court 
that Corning & Co., Frieberg & Workum, Hoffheimer Bros., Stege 

& Reading, Lochman & Jacobi, Anderson & Co., Batjer & Co., 
54 Smith & Co., and J. R. G. Pitkin, U. S. marshal, defendants 

in said intervention, have failed to answer, although duly 
cited— 

It is ordered that judgment by default be entered against each of 
the above-named defendants. 


Exception & Answer of C. Lazard to Intervention of Gumbel. Filed 
| Feb’y 19th, 1884. 


United States Circuit Court for the Eastern Dist. Louisiana. 


HoFFHEIMER Bros. 
vs. No. 10359. 
Jos. DREYFUS. 


And now comes C. Lazard, and for exception to the petition & 
supplemental petition of C. Gumbel, says: 

1st. That this hon. court is without jurisdiction ratione materiz, 

as well as ratione personz, of the matters & things alleged & 
55 parties hereto, and even have it jurisdiction that defendant 

cannot be nade a party to this suit in the manner and form 
herein attempted. 

2. That the identical issues herein involved and relief prayed have 
been previously adjusted and denied by final & definitive judgment 
referred to in the case of Gumbel vs. Dreyfus, in the civil district 
court for the parish of Orleans, in the matter of the rule annexed 
hereto, and opponent cannot reiterate and renew in this hon. court 
the controversy therein disposed of; and exceptor pleads the said 
judgment as res adjudicata herein. } 

Should the said exceptions be overruled, & not otherwise, then de- 
‘fendant, answering, denies all & singular the allegations of the said 

petition of intervention & 3rd opposition, and specially denies 
56 any rights or interest in the said intervenor or 3rd opponent 
in the property or proceeds of sale thereof herein referred to. 

Wherefore exceptor prays that this exception be maintained, and 
intervenor & 3rd opponent’s petition be dismissed with costs. 

And for general relief. 

(Signed) T. GILMORE & SONS, 
Attys’ for C. Lazard. 
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Exception & Answer of Wm. Adler to Intervention of Gumbel Filed 
Feb’y 19th, 1884. 


United States Circuit Court. 


HoFFHEIMER Bros. 
vs. No. 10359. 
JOSEHH DREYFUS. 


And now comes William Adler, and for exception to the petition 
& supplemental petition of C. Gumbel, says— 

Ist. That this hon. court 1s without jurisdiction ratione ma- 

57 teriz or ratione persone of the matters & things alleged & par- 

ties hereto, and even have it jurisdiction of the matters in- 

volved or parties hereto, that defendant cannot be made a party to 
this cause in the manner and form hcrein attempted. 

2. That the issues involved and relief sought have been previously 
adjudged and denied by final & definitive judgment in the case of 
Gumbel vs. Dreyfus, in the civil district court for the parish of Or- 
leans, in the matter of the rule and judgment referred to herein, 
and exceptor pleads said judgment as res judicata herein. 

Should the said exceptions be overruled & not otherwise, then de- 
fendant reserving the benefit thereof, and of all legal exceptions, for 
answer denies all & singular the allegations of said petition of inter- 

vention & third opposition herein, and specially denies that 
58 the said intervenor & 3rd opponent has any rights or interest 
in the property or proceeds of sale thereof herein referred to. 

Wherefore he prays that this exception be maintained, & said in- 
tervenor & 3 opponents suit be dismissed with costs. 

And for general relief. 

(Signed) | T. GILMORE & SONS, 
Attys for Adler. 


Answer of H. Weiller & Co., Friburg & Worcum, S. Jacoby & Co., to 
Intervention of Gumbel. Filed Feb’y 25th, 1584. 


Cc. C’t U. S. 5 C’t & Eastern District of La 


US. 


HoFFHEIMER Bros | 
No. 10359 
JOSEPH DREYFUS. 


Now come by their att’ys undersigned H. Weiller & Co., S. Jacobi & 
Co., Freiburg & Workum, cited by C. Gumbel, int’r, & for answer to the 
intervention, deny each & every allegation therein contained. 

59 Respondents further answering, deny specially that intervenor 
hasany valid judgment or claim againstsaid Dreyfus which can 

affect or be used against these respondents; respondents further aver & 
charge that the pretended claim on which said judgment is based was 
simulated, unreal, collusive, & fraudulent, & that the judgment was 
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permitted & obtained through collnsion, for the purpose of hinder- 
ing, delaying, & embarrasing the just creditors of an insolvent 
debtor, and to screen his property & assets from its pursuit by re- 
spondents, and while there was an answer pending in court. That 
the asserted indebtedness did not exist, & is a mere sham & sumu- 
lation, & the suit was not seriously defended, but obtained 
60 by the silence & inaction of def’t in execution of some col- 
lusive agreement with said Gumbel, or with his agents, to 
defraud his creditors, & the same is now used unlawfully to defeat 
the just rights of resp’d’ts. Respondents further allege that said C. 
Gumbel is the son-in-law of said Dreyfus, &, from his relations, was 
well aware of his impending bankruptcy or insolvency, & that he 
combined, confederated, & colluded with him to take out the attach- 
ment on the 27th Oct., 1883, afterwards ripened into judgment, 
which was not levied in good faith, but kept back, collusively, from 
Saturday until Monday, the 29th Oct., 1883, to meet any emergency 
or action of the just creditors, should they attempt to attach 
61 first; all which was done in pursuance of, & to carry out, the 
collusive & fraudulent scheme concocted between said Drey- 
fus & his son-in-law, Gumbel, to obtain the first seizure on their fic- 
titious, fraudulent, & simulated claim, if possible. 

Respondents deny specially, & call for strict proof, that Joseph 
. Dreyfus owed Gumbel thirty-five thousand dollars, or any part 
thereof, at the date of the attachment or judgment arising out of the 
partnership with Dreyfus, dissolved in May, ’81, as was alleged by 
Gumbel, & that Dreyfus pretended to have & did have a good & 
valid defense thereto, but purposely & collusively failed to assert it, 

or to prove it when he had the opportunity ; that said Dreyfus 
62 failed to obtain counsel & signed the intended resistance in pro- 

pria personx merely to pretend to defend, in order to carry out 
his part of the collusive & fraudulent understanding or agreement 
with the said Gumbel or his agents, and with no serious intention 
whatever to defeat the illegal claim set up by intervenors; but, on 
the contrary, to aid & assist him to perfect the scheme concocted by 
them. Respondents charge that all the acts and doings of said Gum- 
bel & Dreyfus in relation to said claim & judgment were illegal, 
simulated, & fraudulent, & null and void as against these respond- 
ents, & that the judgment was irregular & premature on its face and 
absolutely null. 

Wherefore resp’d’ts pray that, after due proceedings had, said in- 
térvention be dismissed with costs, & for all general & equitable 
relief. 

(Signed) D. C. & L. L. LABATT, 
Of Counsel. 
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€3 Second Supplemental Petition of Intervention & Third Opposi- 
tion of C. Gumbel. Filed March 8th, 1884. 


HoFFHEIMER Bros. 
vs. No. 10359. 
Jos. DREYFUS. 


To the hon. the judges of the circuit court of the United States for 
the 5th circuit & eastern district of La.: 


The further supplemental and amended petition of intervention 
and third opposition of C. Gumbel, filed with leave of this hon. 
court, adhering to and reaverring each and every allegation in his 
original and supplemental petition contained, now respectfully 
shows that if it be held in fact and in law that the marshal of this 

hon. court was or had affected a seizure which vests jurisdic- 
64 tion as to it the distribution of the property or proceeds mn 
this hon. court, and rendered impossible any actual seizure or 
physical control over the property by the civil sheriff of this parish, 
that then, and in that event, intervenor is entitled to have his at- 
tachment recognized by this honorable court, and is entitled to 
share according to his rank in the distribution of the proceeds of 
the property ; that the distribution of such proceeds must be made, 
according to the laws of this State, to the seizing creditors, accord- 
ing to priority of time of seizure; that in addition to the efforts 
made and proceedings had in behalf of intervenor, the U. S. mar- 
shal was served with interrogatories as garnishee, and in every legal 
and practicable way or mode netified of the writ or writs held by 
the sheriff, and thereby a valid seizure was affected on 
65 petitioner’s behalf to take rank according to the time at 
which it was executed. 

That at the time, as set forth in original petition of intervention, 
when the sheriff executed the writ no valid writs were in the pos- 
session of the marshal, for the reasons set forth in said original peti- 
tion ; and even if valid, said writs in the suits set forth in said orig- 
inal petition have all been abandoned, discontinued, or set aside by 
judgment of this hon. court; and petitioner in intervention are 
therefore entitled, as first in rank, in point of time, of valid seizure, 
to be paid in preference to all other attaching creditors. 

Wherefore he prays that this second supplemental petition of in- 
tervention and third opposition be filed; that all parties be served 
therewith, and after due proceedings for judgment as in the origi- 
nal and first supplemental petition prayed ; or if it should be held 
that the marshal’s possession, under the circumstances, excluded 

any possession and control of said property by the sheriff 
66 and the civil district court of this parish, and that this hon. 

court has jurisdiction over the res, then he prays that his at- 
tachment, obtained as set forth, be recognized ; that he be permitted 
to participate in the distribution of the proceeds, and accordingly 
that [he] be paid out of the proceeds of sale in preference to all 
other attaching creditors subsequent in rank to his own, and for 
general relief, etc. 

(Signed) BRAUGHN, BUCK & DINKELSPIEL, 
Att’ys. 
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Order. 


Let the within second supplemental and amended petition of in- 
tervention & third opposition be filed. 


(Signed) EDWARD C. BILLINGS, 
March 3rd, 158-4. | Judge. 


Service accepted. 
N. O., March 6th, 84. 
(Signed) BAYNE & D.& 
MILLER «& FINNEY, 
For Hoff hevmer. 
(Signed) T. J.SEMMES & PAYNE, & 
ERNEST T. FLORANCE, 
O7 For Kerbs & Spiess, Maddux, Hobart & Co. 
(Siened) ERNEST F. FLORANCE, 
For T. Altschul & Co., B. Dreyfus & Co., 
L. Bamberger & Co., D. W. Sladeker & Co. 
(Signed) MERRICK, FOSTER & MERRICK, 
For Stege & Reiling. 
(Signed) JOHN M. BONNER, 
For Elias Block & Sons. 
(Signed) JOSEPH P. HORNOR & T. W. BAKER, 
For Sundry Creditors. 
(Signed) D.C. & L. L. LABATT, 
hor Weiller & Co., S. Jacoby & Co., F. Freiberg & Workum. 
(Signed) H. HEIDENHEIN, 
For Arpad, Heraszthy & Co. 
(Signed) T. GILMORE & SONS, 
For Lazard & Wm. Adler. 


Answer to 2nd Supplemental Intervention for Jacoby & Co., H. Weiller, & 
Freiberg & Workum. Filed March 8th, 1884. 


68 U.S. Circuit Court, 5th Circuit & Eastern D’t of La. 


HoFFHEIMER Bros. ' 
US. No. 10359. 
JOSEPH DREYFUS. 


On Rule Gumbel. 


- Now come, by their att’ys, H. Weiller & Co.,S. Jacoby & Co., & 
Freiburg & Workum, made def’ts herein, & for answer to the sup- 
plemental & amended petition of intervention plead a general denial. 
And further answering, resp’d’is allege that neither pl’t’ffs or inter- 
venors were prior In seizing to them in law or in fact, & that the 
race of diligence in obtaining or executing the writs from the court 
at unusual hours of the night when the ecl’k’s & marshal’s offices are 
closed is not the test of priority, & that such diligence only com- 
mences when all litigants can approach the court & its officers dur- 

ing the usual business hours of the day; & resp’d’ts aver they 
G9 were as prompt & vigilant as either of the parties hereto, & 
are entitled to the same rights or concurrent rank under the 
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z | 
laws of Louisiana over said proceeds. Wherefore they pray that in- 
tervenors’ petitions & prayer be rejected, & that pl’t’fis’ preference 
be disallowed over the proceeds, & the same distributed according to 
law, Justice, & equality, & for costs & further general relief. 
(Signed) D.C. & L. L. LEBATT, 
Counsel for Resp’d’ts. 


| Exceptions & Answer to Supplemental Petition of C. Gumbel. Filed 


March 11th, 1884. 
U. S. Circuit Court. 


HoFFHEIMER Bros.) - 
| vs. by o. 10359. 
JOSEPH DREYFUS. 
Now come Hoffheimer Bros., defendants, on the intervention of 
C. Gumbel and against the supplemental petition. They urge and 
insist upon the exception heretofore pleaded to his demard. 
70 Should these exceptions be overruled, for answer to said 
supplemental petition they deny all and singular the allega- 
tions therein contained tending to show any right in said Gumbel 
to the relief he asks. 

They aver the validity of their attachment, the validity of the 
seizure ; that the marshal seized and took possession of the prop- 
erty of said Dreyfus under said writ of attachment; had at all 
times under said attachment actual and exclusive possession of said 
property ; that the sheriff could not, and never did, seize said prop- 
erty. The respondents reiterate all the allegations in their original 
answer, and deny that said Gumbel ever acquired any right what- 

ever upon the property of said Dreyfus or to its proceeds in 
71 the hands of the marshal, but aver that said property and 
proceeds are held exclusively under the attachment and 

writs of the court for the benefit of these respondents. 

They pray for judgment in their favor and for general relief. 


oc W. D. DENEGRE. 
“ MILLER «& FINNY, 


For Hoffheimer Bros. 


Exception & Answer of Plaintiffs to Supplemental Petition of C. Gum- 
bel. Filed March 11th, 1884. 


U. S. Cireuit Court. 


HoFFHEMIER Bros. 
v8. No. 10359. , 
JOSEPH DREYFUS. 


Now come Hoffhemier Bros., one of the defendants herein, and 
except to the petition of the plaintifis, for this, to wit, that the pre- 
ceeds of sale which plaintiffs claims have been realized under 

72 the writs of attachment, execution, and orders of this court - 
that the plaintiff cannot contest the validity of said attach. 
4—1100 
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ment, execution, and orders, and at the same time claim the pro- 
ceeds made under such process, executions, and orders of sales, nor 
can plaintiff in uhe mode he has adopted assail the rights ed 
by these plaintiffs under their attachment, judgment, and orders of f 
this court in the premises. , 

Should this exception be overruled this defendant, for answer to 
plaintiffs’ petition, denies all and singular the allegations therein con- 
tained, except in so far as is hereinafter specially admitted. They 

aver that under the writ of attachment issued by this court 
73 upon the petition of these defendants, the marshal seized and 

took into his possession the property of Joseph Dreyfus, con- 
tinuously and at all times held and maintained such possessions and 
seizure until the sale of said property under the order of this court, 
and as to that property not sold, if any, he still continues to hold it ® 
under such attachment and orders of this court, based on his said 
seizure, and made to carry said attachment and judgment of this 
court into effect for the benefit of these defendants as attaching 
creditors. 

This defendant denies that the sheriff of the parish, under plain- 
tiff’s attachment or execution, or under any attachment, execution, 
or order, ever made any seizure, or had or took possession of any 

property of said Dreyfus or of any part thereof, but the 
74 marshal solely and exclusively had at all times actual pos- 

session of said property under said seizure made by him, now 
holds the proceeds of sale of said property, or of so much thereof 
as has been sold, for these defendants as attachment and execution 
creditors, under whose writs said proceeds have been realized; de- 
fendants further deny that plaintiffs have any Judgment against 
said Dreyfus. 

Defendants pray for judgment in their favor, maintaining their 
rights to said proceeds, and all rights growing out of their attach- 
ment, execution, and orders of this court, to carry the said attach- 
ment & execution into effect; that said petition be dismissed, and 
for general relief. 

(Signed) BAYNE & DENEGRE, 
' W. D. DENEGRE, 
" MILLER & FINNEY, 
| For Defendants, Hoffhetmer Bros. 


75 exception & Answer of Kerbs & Spiess. Filed March 12th, 1884. f 
U. S. Circuit Court East’n Dist. of La. — 


HoFFHEIMER Bros. 
vs. No. 10359. 4 
Jos. DREYFUS. 
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Now into court come Kerbs & Spiess, sought to be made parties 
defendant to the petition and supplemental petitions of opposition 
and intervention of C. Gumbel, and by way of exception plead that 
this court is without jurisdiction ratione persone to entertain said 
petition and supplemental petitions, for this, that petition- therein 
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is not a citizen of a State different from that whereof defendant 
Dreyfus is a citizen. | 
And for further exception they plead that intervenor presents no 
cause of action in his petition and ap mony petitions, and in 
event said exceptions are overruled, then they plead the gen- 
76 eral issue, and pray to be hence dismissed with their costs. 
(Signed) T. J. SEMMES & PAYNE & 
ERNEST T. FLORANCE, 
Counsel. 


N. O., M’ch 7th, 1884. 


We Join in above exceptions and a:iswer. 


MADDIX, HOBART & CO. 
y (Signed) 3 T. J.SEMMES & PAYNE, 
(Signed) ERNEST T. FLORANCE, 
| Att’ ys. 
(Signed) T. ALTSCHUL & CO. 


B. DREYFUS & CO. 
L. BAMBERGER & CO. 
D. W. STADEKER & CO. 


(Signed) WALTER D. DENEGRE. 
RAYNE & DENEGRE. 
MILLER & FINNY, 
For Hoffheimer Bros. 
a (Signed) ERNEST T. FLORANCE, At?’y. 


Continuance of Intervention of Gumbel. 
Extract from the Minutes of Wednesday, March 12, 1884. 


HoFFHEIMER Bros. 
v8. No. 10359. 
JOSEPH DREYFUws. 


Kerss & Spies 
v8. No. 10355. 
JOSEPH DREYFUS. 


Mappix, Hosart & Co. 
v8. No. 10356. 
JOSEPH DREYFUS. 


The above causes came on this day to be heard in the matter 
77 of the distribution of the fund therein, and on the interven- 
tion and 3rd opposition of C. Gambel. 

Present: Bayne & Denegre, Miller & Finney, Walter D. Denegre, 
Thom’s J.Semmes & Payne, T. Gilmore & Sons, D. C. & L. L. 
Lebatt, J. M. Bonner, Alfred Grima, and A. B. Phillips for creditors. 3 

Braughn, Buck & Dinkelspiel for C. Gumbel, intervenor and 3rd “a 
opponent. mye 3 

Whereupon, upon suggestion to the court that some of thecounsel 
for the creditors are engaged in the supreme court on the trial of 
cases opened and upon in that behalf, it was ordered that the mat- 
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ter of the distribution of fund as well as the said intervention be 
adjourned to Wednesday, the 19th instant, at 11 o’clock a.m. | 

And thereupon, upon motion of Braughn, Buck & Dinkelspiel, 
it was ordered that the name of Morris Marks be placed as attorney 
of record for said C. Gumbel, intervenor. 


78 Answer of Ed. Dubois to Intervention of Gumbel. Filed March 
17th, 1884. 


U. S. Circuit Court. 


HoFFHEIMER Bros. 
vs. No. 10359. 
JOSEPH DREYFUS. 


Now comes Edward Dubois, defendant on the intervention of C. 
Gumbel, and against the supplemental petition they urge and insist 
upon the exception heretofore pleaded to his demand. 

Should the exception be overruled, for answer to said supplemental 
petition he denies all & singular the allegations therein contained 
tending to show any right in said Gumbel to the relief he asks. 

They aver the validity of their attachment, the validity of the 

seizure ; that the marshal seized and took possession of the 
79 property of said Dreyfus under said writ of attachment; had 

at all times under said attachment actual and exclusive pos- 
session of said property; that the sheriff could not and never did 
seize said property. The respondents reiterate all the allegations in 
their original answer, and deny that said Gumbel ever acquired any 
right whatever upon the property of said Dreyfus or to its proceeds 
in the hands of the marshal, but aver that said property and pro- 
ceeds are held exclusively under the attachment and writs of the 
court for the benefit of this respondent. 

He prays for judgment in his favor, & for general relief, &c. 

(Signed) A. B. PHILIPS, 
Att’y for Ed. Dubois. 


Answer of Fairbanks & Duening to Intervention of Gumbel. Filed 
| March 17th, 1884. 


80 U.S. Cireuit Court. 


HoFFHEIMER _s 
vs. No. 10359. 
JOSEPH DREYFUS. 


Now comes Fairbanks & Duening, defendants on the intervention 
of C. Gumbel, and against the supplemental petition they urge and 
insist upon the exception heretofore pleaded to his demand. Should 
these exceptions be overruled, for answer to said supplemental pe- 
tition they deny all and singular the allegations therein contained 
tending to show any right in said Gumbel to relief he asks. 

They aver the validity of their attachment, the validity of the 
seizure; that the marshal seized and took possession of the property 
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of said Dreyfus under said writ of attachment; had at all times 

under said attachment actual and exclusive possession of 
81 said property; that the sheriff could not and never did seize 

said property. The respondents reiterate all the allegations in 
their original answer, and deny that said Gumble ever acquired any 
rights whatever upon the property of said Dreyfus, or to its proceeds, 
in the hands of the marshal, but aver that said property and pro- 
| ceeds are held exclusively under the attachment and writs of the 


’ jt : court for the benefit of these respondents. 
They pray for judgment in their favor, & for genéral relief, &c. 
(Signed) A. B. PHILIPS, 


Att'y for Fairbanks & Duening. 
© Exception and Answer of Stege & Reiling. Filed March 19th, 1884. 
United States Circuit Court for Eastern District of Louisiana. 


v8, 


82 HoFFHEIMER Bros. 
! 10359. 
JOSEPH DREYFUS. 


Now into court comes Stege & Reiling, sought to be made defend- 
ants to the petitition & supplemental petition of opposition and in- 
tervention, — C. Gumbel, and, by way of exception, pleads that this 
court is without jurisdiction ratione personz to entertain said peti- 
- tion and supplemental petition, for that petitioner therein Is not a 

citizen or resident of a State different from that whereof defendant 

Dreyfus is a citizen. And for further exception they plead that in- 

tervenor presents no cause of action in his petition and supplemen- 
tal petition, & in the event said exceptions are overruled the 


83 plead the general issue, and pray to be hence dismnissed with 
their costs. 
(Signed) MERRICK, FOSTER & MERRICK, Ait’ys. 


Hearing & Continuance of Intervention of C. Gumbel. 
Extract from the Minutes of Wednesday, March 19, 1884. 


HoFFHEIMER Bros. 
vs. No. 10359. 
JOSEPH DREYFUS. 
e - KeErRsBs & SPIeEs ) 
+e vs. > No. 10355. 
Joseph Dreyrvs. J 


aa 


Mappvux, Hopart & Co.) 
vs. No. 10356. 
JOSEPH DREYFUS. 


The above causes came on to be heard on the motion for a dis- 
tribution of the fund therein, and on the intervention and 3rd oppo- 
sition of C. Gumbel. 

Present: Bayne & Denegre, Miller & Finney, W. D. Denegre, 


ee ee 


2. 
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Thos. J. Semmes & Payne, E. T. Florance, Joseph P. Hornor, F. W. 

Baker, D. C. & L. L. Lebatt, J. M. Bonner, C. S. Rice, T. Gilmore & 

Sons, Leovy & Kruttschnitt, Alfred Grima, A. B. Phillips, for the 

plaintiffs and intervenors in the various suits against J. Drey- 
fus. 

84 Braughn, Buck & Dinkelspiel, A. H. Leonard, and Morris 
Marks, for C. Gumbel, intervenor and 3rd opponent. 

When it was then and there, in open court, argued by and be- 
tween the said counsel for the said parties to waive the intervention 
of a jury, and to try the whole matter before the court. 

Whereupon the interventions of C. Cavaroc & Sons and Basseti & 
Xiques, filed in above-entitled suits, and case of E. Dubois vs. J. 
Dreyfus, No. 10367, of this docket, came on to be heard, and were 
submitied upon the evidence adduced in open court, and the court 
took time to consider. 

As to the demands of S. Jacoby & Co., C. Anduran & Co., H. A. 
Batjer & Co., Lachman & Jacobi, and A. Gunther & Co., claiming 
vendors’ lien and privilege, the court directed that they be heard at 
a future day. 

And thereupon the matter of the distribution of the fund and the 
said intervention and 3rd opposition of C. Gumbel were taken up, 
and, having been partially heard, the same were continued for 
further hearing until to-morrow at 11 o’clock a. m. 


85 Exception and Answer to Supplemental Petition of C. Gumbel of 
March 3rd, 1884. Filed 20th March, 1884. 


Wms. ADLER 
v. No. 10359. 
JOSEPH DREYFUS. 


And now comes the plaintiff, and reserving the benefit of the ex- 
ceptions hereinbefore filed, to the petition of intervention and third 
opposition of C. Gumbel, and reiterating the same, for answer de- 
nies all and singular the allegations of said Gumbel’s latest supple- 
mental petition, and specially denies that the sheriff made any 
actual or legal seizure as therein alleged, or that said Gumbel has 
any right to the relief prayed for by him. 

Wherefore plaintiff prays that said supplemental petition of C. 
Gumbel be dismissed, with costs, and for general relief. 

(Signed) T. GILMORE & SONS, 
Attorneys. 


Hearing and Submission. 
86 Extract from the Minutes, November Term, 1883. 


NEw ORLEANS, THurRsDAY, March 20, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
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HoFFHEIMER Bros. 
v. 10359. \ 
JOSEPH DREYFUS. 
; * * * * * * * * 
‘ The above causes, as continued from yesterday, came on this day 


to be heard further, and the said counsel for the respective parties 
being all present the trial was proceeded with, and were heard and 
argued by the counsel for the parties respectively and submitted ; 
when the court took time to consider. 


Bill of Exceptions. Filed 24 March, 1884. 
United States Circuit Court. 


HoFFHEIMER Bros. 
v. 10359. 
- DREYFUS. 


Hon. Judge Billings, presiding. 
On rule of S. Gumbel to distribute funds. 


@ 
87 Be it remembered that on the trial of this rule, on Mareh 
20th, 1884, that the counsel for S. Gumbel offered in evidence 
a certain transcript (hereto annexed and to be considered herewith) 
from the civil district court for the parish of Orleans, in a suit enti- 
tled S. Gumbel v. Jos. Dreyfus, and numbered — of its docket, to 
the introduction and admissibility of which all the counsel for de- 
fendants in rule, and especially counsel for K. Weiller & Co., one 
of the defendants, and for I. Jacoby & Co., and Freiberg & Workum, 
promptly objected on the following grounds: 
1st. That the transcript was incomplete, and did not purport to 
be, by its certificate, a full transcript of all the proceedings, plead- 
ings, and other documents filed in the cause, and only purported to 
be a special part of said record by the attestation and certificates 
affixed thereto. | 
2d. That on its face the judgment was an absolute nullity, and 
the court was without jurisdiction to render it; because it 
88 purported to be a judgment upon a default, while an answer 
or appearance was pending before the court, filed within the 
\ legal delays to prevent confirmation, coupled with a rule to shew 
—~ © cause why the attachment should not be dissolved, which evidence 


is patent in the transcript tendered. 

3d. That plaintiffs in rule have no judgment whatever, and 
the transcript shows that the judgment obtained was premature, 
and, consequently, absolutely null and void, but the court overruled 
the objections as to its admissibility, reserving the objections as 
going to the effect of the judgment, to which ruling defendants re- 
served a bill, and now tender the same for signature of the judge 
presiding and sealing the same, which is allowed and done. 
(Signed) EDWARD C. BILLINGS, 


— tes 
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Transcript from the civil district court for the parish of Or- 

89 leans, in the suit entitled C.Gumbel v. Jos. Dreyfus, and 

numbered 9662 of its docket, annexed to foregoing bill of 
exceptions : 


Petition. Filed October 27th, 1883. 
Civil District Court for the Parish of Orleans. 


C. GUMBEL ) | 
v + No. 9662. Division “ B,” C’l D’t Ct. 
JosePH Dreyevs. J 
STATE OF LOUISIANA: 
To the honorable the civil dist. court for the parish of Orleans: 

The petition of Cornelius Gumbel, a resident of this city, with 
resp ah | represents thint Joseph Drevtus, also ot this city, is justly and 
truly indebted unto petitioner in the full sum of twenty-three thou- 
sand one hundred and eighty-four 74 dollars, being balance of ac- 
count, a statement of which is hereto annexed as part hereof. 

Petitioner further represents that said indebtedness arose on May 
1,°S1, when petitioner sold to said Dreyfus his interest yn the part- 

nership tirm of Joseph Dreyfus and Co., composed of peti- 
90 tioner and said Drevfus, for $55,637.50, to which is to be 

added items of profit and interest as set forth on said account; 
that petitioner has been paid on account of his claim various amounts 
as shown on said statement, leaving the balance as aforesaid still 
due and unpaid, notwithstanding amicable demand. 

Now petitioner further represents that said Drevfus has mort- 
gaged, assigned, or disposed of, or is about to mortgage, assign, or 
dispose of, his properiv, rights or credits, or some part thereof, with 
Intent to defraud his creditors or give an unfair preference to some 
of them: and that he has converted, or is about to convert, his 
property Into money or evidences of debt with intent to place it be- 
vond the reach of his creditors, and that a writ of attachment is 
hecessary to protect the right of petitioner in the premises. 

Wherefore he prays, the premises and the annexed bond and af- 

fidavit considered, that a writ of attachment do herein issue, 
91 directing the sheriff to seize and take into his possession all 

the property of said Dreyfus, wherever found, and to hold 
same subject to the further orders of this honorable court, and that 
said Dreyius may be cited to appear and answer this petition, and 
that in due course of law there be judgment against him and in 
favor of petitioner for the said full sum of $23,154.37, with legal m- 
terest from October 24, °S5, till paid, and with lien and _ privilege on 
the property to be herein attached, and that petitioners’ claim be 
paid therefrom by preference over and above all other creditors ; 
and for costs and general relief. 

(Signed) BRAUGHN, BUCK & DINKELSPIEL, 

Attys. 
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Affidavit. 


C. Gumbel, being duly sworn, deposes and says, that all and sin- 
gular the allegations of the foregoing petition are true and correct. 


| (Signed) C. GUMBEL. 

: Sworn to before me this Oct. 27th, 1883. __ 

) (Signed) W. O. HART, Not. Pub. [szat] 
- “5 92 Bond. Filed October 27th, 1883. 


Bond for writs of attachment and sequestration. 


Know all men by these presents, that we, C. Gumbel, as princi- 

@ pail, and F. Gumbel, as surety, of the city of New Orleans, and State 

of Louisiana, are held and firmly bound unto James T. Clark, clerk 

of the civil district court for the parish of Orleans, and ‘his suc- 

cessors in said office, in the sum of twenty-five thousand dollars 

lawful money of the United States of America, for which payment, 

well and truly to be made to the said clerk' or his successors, we 

bind ourselves in solido, and each of our executors, administrators, 

heirs, and assigns, firmly by these presents. 

Sealed with our seals, and dated the 27th day of October, 1883. 

Whereas the said C. Gumbel has this day presented a petition to . 

| the civil district court forthe parish of Orleans, praying a writ of — {3 

a attachment to issue against property of said Dreyfus: 4 

| Now, the condition of the above obligation is, that we, the 

93 above bound principal and surety, will well and truly pay to 

| the said clerk, or his successors in office, for the benefit of 

| any and all persons interested in said suit, all such damages as may 

be recovered against us, in case it should be decided that the said 


ee tel 


writ was wrongfully obtained. 
(Signed) C. GUMBEL. [sEat. 
" F. GUMBEL. |[seEat. 


Signed, sealed, and delivered in the presence of— 
(Signed) W. O. HART. 


Statement Annexed to Petition. Filed October 27th, 1883. 
Dr. C. Gumbel, Esq., in Ac. with Joseph Dreyfus. Cr. 


| 1882. 1881. 
>» © Ang. 31. ToB. P.______-_ 10,000 00| May 1. By balance_______ 35,687 50 
1883. 1882. 
Ap’! 30. ‘“ Gumbel & Meyer. 5,704 58 | May 31. “ profit..,.__....._ 3, 870 45 
1883. 
oe « do. mdse.ac. 2,240 96] Oct. 1. “ interest._........ 3,027 33 
| Oct. 24. “ do. __--___- 216 67 
os és do. mdse.ac. 1,188 70 
sc balance _...._.._ 23,184 37 
42,535 28 42,535 28 
1883. 
Oct. 24. By balance _.._.__ 23,184 37 
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Transcript from the civil district court for the parish of Or- 
So leans, in the suit entitled C:»Gumbel rv. Jos. Dreyfus, and 
numbered (62 of its docket, annexed to foregoing bill of 
exceptions : 
Pdition. Filed October 27th, 1883. 
Civil District Court for the Parish of Orleans. 


C.GUMBEL  ) 

r. ~ No. 9662. Division “ B,” C'l D't Ct. 
Josern Dreyrus. J 

STATE OF LOUISIANA: 

To the honorable the civil dist. court for the parish of Orleans: 

The petition of Cornelins Gumbel. a resident of this city, with 
respect represents that Joseph Drevfus, alse of this city, 1s yustly and 
truly indebted unte petitioner in the full sam of twenty-three thou- 
sand one hundred and eighty-four ¢¢, dollars, being balance of ac- 
count, a siatement of which is herete annexed as part hereof. 

etitioner further represents that satd indebtedness arose on May 

1, SI, when petitioner seld te said) Drevfus his interest in the part- 

nership tirm ef Joseph Drevfus and Co., composed of peti- 

rT tioner and said Drevias, for $55.637.50, to which 1s to be 

vided items of protit and interest as set forth on said account; 

that petitioner has been paid on account of lis claim various amounts 

as shown on said statement, leaving the balance as aforesaid still 
due and unpaid, notwithstanding amicable demand. 

Now petitioner further represents that said Dreyfus has mort- 
gaged, assigned, or disposed of, or is about to mortgage, assign, or 
dispose of, his properiy, rights or credits, or some part thereof, with 
Intent to deiravd his creditors or give an unfair preference to some 
of them: and that he has converted. er is about to convert, his 
property into money or evidences of debt with intent te place it be- 
vond the reach of his creditors. and that a writ of attachment ts 
hecessary to protect the right of petitioner in the premises. 

Wherefore he prays, the premises and the annexed bond and af- 

fidavit considered, that a writ of attachment do herein issue, 
$1 directing the sheriff to seize and take into his possession all 

the property of said Dreyfus, wherever found, and to hold 
same subject to the further orders of this honorable court, and that 
suid Drevius may be cited to appear and answer this petition, and 
that in due course of law there be judgment against him and in 
favor of petitioner for the said full sum of 323,154.37, with legal m- 
terest from October 24, °S3, till paid, and with lien and privilege on 
the property to be herein attached, and that petitioners’ claim be 
paid therefrom by preference over and above all other creditors; 
and for costs and general relief. 

(Signed) BRAUGHN, BUCK & DINKELSPIEL, 

Ait ys. 
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A fadavit. 
C. Gumbel, being duly sworn, deposes and says, that all and sin- 
gular the allegations of the foregoing petition are true and correct. 
(Siened) C. GUMBEL. 


Sworn to before me this Oct. 27th, 1883. 
(Signed) W. O. HART, Not. Pub. [sear] 
. S 92 Bond. Filed October 27th, 1883. 


Bond for writs of attachment and sequestration. 


Know all men by these presents, that we, C. Gumbel, as princi- 
©» ~—spail, and F. Gumbel, as surety, of the city of New Orleans, and State 
) of Louisiana, are held and firmly bound unto James T. Clark, clerk 
of the civil district court for the parish of Orleans, and ‘his suc- 
cessors in said office, in the sum of twenty-five thousand dollars 
lawful money of the United States of America, for which payment, 
well and truly to be made to the said clerk or his successors, we 
bind ourselves in solido, and each of our executors, administrators, 
heirs, and assigns, firmly by these presents. 

Sealed with our seals, and dated the 27th day of October, 1883. 
Whereas the said C. Gumbel has this day presented a petition to _ ie 
the civil district court forthe parish of Orleans, praying a writ of i: 
ws attachment to issue against property of said Dreyfus: 3 
| Now, the condition of the above obligation is, that we, the 
93 above bound principal and surety, will well and truly pay to 
the said clerk, or his successors in office, for the benefit of 
any and all persons interested in said suit, all such damages as may 
be recovered against us, in case it should be decided that the said 


% 


: writ was wrongfully obtained. 
(Signed) C. GUMBEL. [sEat. 
“4 F. GUMBEL. [sEa.. 


Signed, sealed, and delivered in the presence of— 
“Gigned) W. O. HART. 


Statement Annexed to Petition. Filed October 27th, 1883. 
Dr. C. Gumbel, Esq., in Ac. with Joseph Dreyfus. Cr. 
1882. 
>» O Ang. 31. To B. P. ______-____ 10,000 00 


883. 
Ap’! 30. “ Gumbel & Meyer. 5,704 58 
os es do. mdse.ac. 2,240 96 


| Oct. 24 “= do. 216 67 
: as cs do. mdse.ac. 1,188 70 
«“ «« belance_______ 23.184 37 


42.535 28 
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Order. 


Let a writ of attachment issue herein, as prayed for, on petitioner 
furnishing bond in the sum required by law. 


N. O., Oct. 27, ’83. 
(Signed) F. A. MOORE, Judge. 


94 rit of Attachment. Issued 27th October, 1883. 
State of Louisiana, Civil District Court for the Parish of Orleans. 


C. GUMBEL \ 
v. No. 9962. 
Jos. DREYFUs. 
The State of Louisiana to the sheriff of the parish of Orleans, Greet- 
ing : 

Whereas due proof has been made before the civil district court 
for the parish of Orleans by Cornelius Gumbel, that Joseph Drey- 
fus is justly indebted to him in the sum of twenty-three thousand 
one hundred and eighty-four 3, dollars, with legal interest from 
October 24th, 1883, and that the said Joseph Dreyfus has mortgaged, 
assigned, or disposed of, or is about to mortgage, assign, or dispose of, 
his property, rights, or credits, or some part thereof, with intent to 
defraud, etc.: Now, therefore, vou are commanded, in the State of 
Louisiana, and of the civil district court for the parish of Orleans, 
to seize and attach, according to law, and to take into your 

possession the goods, and chattles, lands and tenements, 
MM rights and moneys, effects and credits of the said Joseph 

Dreyfus, if any you find in said parish, to the amount of 
what will suftice to discharge to said debt and costs of suit, and that 
vou give notice of this proceeding by leaving a copy thereof at the 
ast place of abode of the said defendant ifin said parish, and causing 
a copy thereof to be affixed at the door of the parish church of said 
parish, and make return of this writ, and endorse thereon the man- 
— in which you have executed it, before our court, according to 
aw. 

Clerk's office, 27th day of October, 1SS3. 

(Signed) JAS. D. RANKIN, 
Deputy Clerk. 


Citation. Issued October 27th, 1883. 


Civil District Court for the Parish of Orleans, in the Citv of New 


: Orleans. 
C. GUMBLE ) 
v. >No. 9662. Cl. Dt. Ct. 


JoserH Dreyrvs. J 
STATE OF LovuIsIANa- 


To Mr. JosernH Dreyrus, New Orleans : 
You are hereby summoned to comply with the demand contained 
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in the petition of which a copy accompanies this citation, or 
96 deliver your answer to the same in the office of the clerk of 


_ the civil district court for the parish of Orleans within ten 
days after the service hereof. 

Witness the Honorables A. L. Tissot, W. T. Houston. F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of the said court, this 
27th day of October, in the year of our Lord 1883. 

(Signed) JAMES. D. RANKIN, 


| Deputy Clerk. 
Sheriff's Return to Citation. 


Received October 30th, 18535, and on the 30th day of October, 
1883, I served a copy of the within citation and accompanying pe- 
tition personally on Joseph Dreyfus, defendant herein. 

Ret. same day. 

(Signed) JNO. E. SICK FORT, 
Dy Sheriff. 


Supplemental Petition and Interrogatories. Filed October 29th, 1883. 


C. GUMBLE | 
v. ? No. 9662. 
Jos. DreyrFts. 
To the honorable the district court for the parish of Orleans : 


The supplemental petition of C. Gumble respectfully represents : 


That he has obtained from the clerk of this honorable court a 
writ of attachment, ordering the sheriff of this parish to 
97 seize and take into his possession the property, real and per- 
sonal, rights, and credits of defendant, Jos. Dreyfus, and to 
cause to be made in the manner prescribed by law an amount suf- 
ficient to pay and satisfy the same, viz., twerty-three thousand one 
hundred and eighty-four ,7;4 dollars, and having good reason to 
believe that J. R. G. Pitkin, marshal of the United States district 
and circuit court for the eastern district of Louisiana and fifth - cir- 
cuit, third person, is indebted unto said defendant or has property 
or effects in his possession or under his control belonging to said 
defendant : 

Therefore petitioner prays that said J. R. G. Pitkin, marshal, «c., 
be made garnishee herein, and ordered to answer under oath to 
accompanying interrogatories, and after all due and legal proceed- 
ings condemned to pay the amount of said claim and costs. 

(Signed) BRAUGHN, BUCK & DINKELSPIEL, 
Attorneys for Petitioner. 


Interrogatories. 


To be answered categorically under oath, in writing, ten days from 
service. 


1st. Had you in vour hands or under your control, directly 
98 or indirectly, at the time of tlie service of these interroga- 
tories, or at any time since, any money, rights, credits, or 


CORNELIUS GUMBEL VS. JOHN R. G. PITKIN, 4C., ET AIS 35 


W ; ‘ ’ y 
EET TPR AEM DN Tem eee 


$ " 
i RRA NRE pt ‘ 
aia iy i lM 


36 CORNELIUS GUMBEL VS. JOHN R. G. PITKIN, &C., ET ALS. 


other property whatsoever belonging or due to the said defendant 
in attachment or in which he has or had any interest for the whole 
or for a part; and, if yea, what is the nature, description, and 
amount thereof, and is the same sufficient to pay or satisfy the full 
amount of said claim, or, if less, to what amount? You being 
asked and required to make a full disclosure in relation to the 
same. 
2nd Interrogatory. Were you not at the time of service upon 
you of these interrogatories, or since, directly or indirectly, indebted 
or obligated unto the said defendant in attachment for anything or 
for any sum whatever, whether for yourself alone or together with 
others, in consequence of any sale or exchange or transaction of 
any kind whatever, whether the same be due or to become due, and 
whether the interests of said defendant in attachment be direct or 
indirect, or be for the whole or a part only, or whether it be 
99 by bill, note, or otherwise; and, 1f yea, what is the nature, 
description, and amount thereof, and is the same sufficient to 
pay or satisfy the full amount of said claim and costs, or, if less, 
what amount? You being asked and required to make a full and 
detail- disclosure in relation tothe same. 
3rd interrogatory. Have you, at any time since the service of 
notice of seizure in your hands herein, made, directly or indirectly, 
unto or with the said defendant in attachment, any payment or no- 
vation, Or compromise or arrangement, or given him any note or 
written obligation, or received from him, directly or indirectly, any 
receipt or acquittance ; and, if yea, state the nature, description, and 
amount thereof, and the time, place, and circumstances of the same. 
(Signed) BRAUGHN, BUCK & DINKELSPIEL, 
Att’ ys. 


Citation to Garnishee. Issued 29th October, 1883. 


C. GUMBLE 
v. No. 9662. 
Jos. DREYFUS. 


STATE OF LOUISIANA: 


100 Civil District Court for the Parish of Orleans, in the city of 
New Orleans. 


To J. R. G. Pitkin, marshal of the U.S. district and circuit courts 
for the eastern district of Louisiana, and fifth circuit, garnishee, 
New Orleans: 

You are hereby cited to declare, on oath, what property belonging 
to the defendant in this case you have in your possession, or in what 
sum you are indebted to said defendant, and also to answer in writ- 
ing, under oath, the interrogatories annexed to the supplemental 
petition, of which a copy accompanies this citation, and deliver 
your answer to the same in the office of the clerk of the civil dis- 
trict court for the parish of Orleans, within ten days from the ser- 
vice hereof ; otherwise judgment will be entered against youfor the 
amount claimed by the plaintiff, with interest and costs. 
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Witness the Honorable F. A. Monroe, judge of the said court, the 
29th day of October, in the year of our Lord 1883. 
(Signed) JAMES D. RANKIN, 


Deputy Clerk. 
101 Sheriff’s Return to Citation on Garnishee. Filed Oct. 30th, 1883. 


Received October 29th, 1883, and on the same day, month, 
and year, at 25 minutes past 12 a. m., served copy of the 
within citation and accompanying original and supplemental peti- 
tion and interrogatories on J. R. G. Pitkin, marshal of the U. S. dis- 
trict and circuit court for the eastern district of Louisiana, and the 
5th circuit. Made garnishee herein in person. Ret. same day. 


(Signed) WM. J. GRADY, 
D’y Sheriff. 
Sheriff ’s Return to Writ of Attachment. 


Received Oct. 27th, 1883, and on the 29th day of October, 1883: 
proceeded to execute this writ against the movable property of def’t 
described more fully in my notice of seizure when I found the said 
property in possession of the U.S. marshal, and by instructions of 
pi’t.ffs’ att’y placed my keepers on the sidewalk in front of said 

property, and kept them continually, both night and day, until 
102 January 25th, 84, when they were withdrawn by order of 

'  -pl’t’ffs’ att’y ; also made general seizure by garnishment in 
the hands of J. R. G. Pitkin, marshal of the U. S. dist. court; from 
said general seizure nothing has as yet come into my possession or 
under my control, and this return is made up to date for the pur- 
pose of enabling the clerk of this court to complete a transcript of 
appeal. 

= (S’g’d) WM. J. GRADY, 
D’y Sheriff. 


Notice of Seizure, Annexed to Sheriff’s Return to Writ. 
STATE OF LOUISIANA: 
In the Civil District Court for the Parish of Orleans. 


C. GUMBEL 
v8. No. 9662. 
Jos. DREYFUS. 


Crv1t SHERIFF’s OFFICE, PARISH OF CGRLEANS, 
NEw ORLEANS, October 27th, 1883. 


To JoserH Dreyrvs, New Orleans : 


Please to take notice that by virtue of a writ of attachment issued 
in the above-mentioned suit, I have seized and taken in my 
session all and singular the contents of the store number 33 Tchou- 
pitoulas street. 

(Signed) WM. J. GRADY, 
D’y Sheriff. 
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103 Sheriff’s Return to Notice of Seizure. 


And on October 29th, 1883, at 1 a. m., served copy of the within 
notice of seizure on Josep Dreyfus, defendant herein, in person. 
(Signed) WM. J. GRADY, 
D’y Sheriff. 


Notice of Scizure on Garnishee, Annexed to Sh’ff’s Return to Writ. 
STATE OF LOUISIANA: 
In the Civil District Court for the Parish of Orleans. 


C. GUMBEL 
v. No. 9662. 
Jos. DREYFUS. 


Civit SHERIFF’s OFFICE, PARISH OF ORLEANS 
New Or:eEans, Oct. 29th, 1883. 
To J. R. G. Pitkin, marshal of the U.S. circuit court for the fifth 
circuit and eastern district of Louisiana, N. O. garnishee: 

Please to take notice that, by virtue of a writ of attachment issued 
in the above-mentioned suit, I seize in your hands all the goods, 
chattels, lands, tenements, rights and credits, moneys, effects, bills of 
exchange, promissory notes, or property of any kind which you may 
now or hereafter have in your possession or under your control be- 
longing to the defendant, Joseph Dreyfus, which you will hand over 


to me. 
104 (Signed) WM. J. GRADY, 
Deputy Sheriff. 


Sheriff's Return to Foregoing Notice, &c. 


And on October 29th, 1885, at 25 minutes past twelve a. m., served 
a copy of the within notice of seizure on J. R. G. Pitkin, marshal of 
the cireuit court of the eastern district of Louisiana and the district 


court, Sth circuit, in person. 
(Signed) WM. J. GRADY, D’y Sh’ff. 
Exception of Pitkin, Marshal, etc. Filed November 7th, 1883. 
Civil Dist. Court, ete. 


C. GUMBEL 
v. No. 9662. 
Jos. DREYFUS. 


And now comes J. R. G. Pitkin, marshal of the United States, &c., 
cited herein as garnishee, and for exception says: That in his said 
capacity this honorable court is without jurisdiction to make him 
garnishee herein. 

Wherefore he prays that he be dispensed from answering the in- 
terrogatories served on him in his said capacity ; that this exception 
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be maintained and said garnishment proceedings — 


105 with his reasonable allowance for fees of attorney necessari —— 
employed herein, and for other costs. He prays also for 
general relief. 
(Signed) CHAS. 8S. RICE, 
Of Counsel. 


Order. 


Let the exceptor be excused from answering the interrogaiories 
accompanying garnishment proceedings herein, pending foregoing 


— 
New Orleans, La., November 7th, 1883. 
(Signed) W. T. HOUSTON, Judge. 


Default. Extract from the Minutes of Division “B.” 
Division “ B,” Civil Dist. Court. ; 
NOVEMBER 121TH, 1883. 

C. GUMBEL 3 
v. No. 9662. 

JOSEPH DREYFUS. 


On motion of Braughn, Buck & Dinkelspeil, of counsel for plain- 
tiff, and on showing to the court that, though duly cited herein, the 
defendant has failed tc answer— 

It is ordered by the court that judgment by default be entered 
against said defendant. 


Motion to Dissolve. Filed Nov’r 13th, 1883. 
Division “ B,” Civil Dist. Court. 
C. GUMBEL 


v. 


\ No. 9662. 
Jos. DREYFUS. 


106 Defendant moves for a rule on plaintiff toshow cause Friday, 
November 26th, 1883, why attachment herein should not be dis- 
solved. Defendant moves to dissolve attachment herein made on 
following grounds: 

1st. Because the affidavit for attachment is defective, insufficient, 
and not such as is required by law. 

2d. Because the allegations of plaintiff are too vague to authorize 
an order for issuance of writ of attachment. 

3d. Because those allegations are false. 

Wherefore defendant prays that attachments herein made be dis- 
solved. 

He avers the action of pl’t’ff in causing attachment was wron ve 
and has damaged him in the sum of two hundred and fifty dolla 
special damages for counsel fees, and in the sum of five Sousa 
dollars general damages, for which sums he rays judgment i solido 
against plaintiff and their sureties on tend given for attachment. 
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He prays that said rule be made returnable on a day fixed by court, 
and that plaintiff be notified. 
107 (Signed) JOSEPH DREYFUS. 


Judgment. Rendered Nov'r 16th, 1883. 
Civil District Court, Parish of Orleans. 


C. GUMBEL 
v. No. 9662. 
JOSEPH DREYFUS. 


On motion of Braughn, Buck & Dinkelspiel, of counsel for plain- 
tiff,and on producing to the court due proof in support of plaintiff’s 
demand, and the law and the evidence being in favor of the plain- 
tiff- 

It is ordered, adjudged, and decreed that there be Judgment in 
favor of the plaintiff, Cornelius Gumbel, and against the defendant, 
Joseph Dreyfus, for the sum of twenty-three thousand one hundred 
and eighty-four dollars & ,57,, with legal interest thereon from Oc- 
tober 24th, 1853, until paid, with lien and privilege on the property 
herein attached, and that plaintiff’s claim be paid by preference 
over and above all other creditors, with costs of suit. 

Judgment rendered on November 16th, 1883. Signed November 
22d, 1883. 

(Signed) W. T. HOUSTON, Judge. 


Motion to fix Exception. Filed Dec. Sth, 1883. 


C. GUMBEL 
v. No. 9662. Division “B.” 


Jos. DREYFUS. 
108 On motion of Braughn, Buck, and Dinkelspiel, att’ys for the 
pl’eti— 
It is ordered by the court that the exception of J. R. G. Pitkin, 
garnishee herein, be fixed for trial on Friday, Dec. 14th, 1883, at 
11 a. m., and counsel notified thereof. 


Fieri Facias. Issued December 5th, 1884. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 
C. GUMBEL 
v. No. 9662. 
JOSEPH DREYFUS. 


State of Louisiana, to the sheriff of the parish of Orleans, Greeting : 


We command you, that by seizure and sale of the property, real 
and personal, rights and credits of defendant, Joseph Dreyfus, in the 
manner prescribed by law, you cause to be made the sum of 
twenty-three thousand one hundred and eighty-four dollars and 
foo With legal interest thereon from October 24th, 1883, until paid, 
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with lien and privilege on the property herein attached, and that 
plaintiff’s claim be paid by preference over and above all other 
creditors, and also the sum of thirty-nine f, dollars, costs, as_well 

as your own costs and charges, to satisfy a judgment rendered 
109 against the said defendant, Joseph Dreyfus, in our civil dis- 

trict court for the parish of Orleans, on the 16th day of No- 
vember, 1883, in favor of plaintiff, C. Gumbel; and how yor shall 
have executed this writ you make return to our said court (within 
seventy days) according to law. 

Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of our said court, this 
5th day of December, in the year of our Lord 1883. 

(Signed) JNO. T. FITZGERALD, 
Deputy Clerk. 
Sheriff’s Return to Fieri Facias. 


Received Dec’r 5th, 1883, and levied this writ on the propert 
already under seizure, and notified defendant of my seizure, as will 
more fully appear from reference to the notice of seizure, with the 
returns thereon, which are hereto annexed and made part, and on 
January 25th, 1884, said moveable seizure was released by order of 
pl’t'ff’s att’y. 


Notice of Seizure Marked “A,” Annezed to Sh'ff’s Return. 


C. GUMBEL 
v. No. 9662. 
JOSEPH DREYFUS. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


110 SHERIFF'S OFFICE, PARISH OF ORLEANS, 
New ORLEANS, December 5th, 1883. 


To JosEpH DREYFUs: 

Take notice that I have seized, and in three days from the service 
hereof shall proceed to advertise and sell according to law, all and 
singular the contents of the store No. 33 Tchoupitoulas street, in 
this city, to pay and satisfy the writ issued in this case, say the sum 
of $23,184.37, with interest and costs, unless the same is immedi- 
ately paid. 

(Signed) WM. J. GRADY, 
Deputy Sheriff. 
Return on Reverse of Notice. 


And on December 6th, 1883, I served a copy of the within notice 
of seizure personally on Joseph Dreyfus, defendant herein. 
(Signed) J. E. SICKFORT, 


Deputy Sheriff. 
6—1100 
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492 CORNELIUS GUMBEL VS. JOHN R. G. PITKIN, 4C., ET ALS. 


And the delay within which this writ is made returnable by law 
having expired, I make this my return, still maintaining my seizures 
herein made in full force and effect. 

And at the time of returning this writ I requested the clerk of 

this honorable court to furnish me with a copy of the same, 
111 together with all my proceedings thereon endorsed according 
to law. 

No other property found after due demand made of plaintiff’s 
attorneys and defendant herein. 

Costs and charges herein still due. 

Sheriff’s fee for this writ, $2.00. 

Returned February 12th, 1884. 

(Signed) ERNEST RICKER, 
Deputy Sheriff. 


Rule on J. R. G. Pitkin for Contempt. Filed December 6th, 1883. 
Extract from the Minutes of Division “B,” Dec. 6th, 1883. 
Division B, Civil D’t C't. 

Present: Hon. W. T. Houston, judge. 


C. GUMBEL 
v. No. 9662. 
JOSEPH DREYFUS. 


On motion of Braughn, Buck and Dinkelspiel, attorneys for the 
plaintiff, and on suggesting to the court that a writ of attachment 
was herein issued on October 27th, 1883, and on October 29th, 1883, 
executed by the sheriff of this parish by service upon the defend- 
ant and by seizure of his stock of goods contained in the store No. 
33 Tchoupitoulas street ; that said stock has been in the custody of 
said sheriff through his duly appointed keeper since said date; that 

on December 5th, ’83, the judgment previously obtained by 
112. mover against the defendant, with hen and privilege upon 

the property attached, having a writ of fieri facias issued, and 
was executed by said sheriff, by an additional seizure on said stock 
of goods. On further suggesting that one J. R. G. Pitkin, of this 
city, is obstructing the sheriff in his peaceable possession of said 
property and interferes with his control thereof— - 

It is ordered by the court that said Pitkin do show cause on the 
14th day of December, 1883, at 11 a. m., why he should not desist 
from interference with the sheriff in the custody of said property, 
or be punished for contempt of this honorable court in obstructing 
the execution of its orders and judgments. 
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Sheriff’s Return to Rule for Contempt. 


Received Dec. 10th, 1883, and on the same day, month, and year 
I served a copy of the within rule personally on J. R. G. Pitkin, 
herein named. 
Ret. same day. 
(Signed) P. A. McIN'TYRE, 
D’y Sheriff. 


Rule on J. R. G. Pitkin, Marshal, etc., et als. Filed December 17th, 1883 
C. GUMBEL 


v. | wo 9662. Division “B.” 
Jos. DREYFUs. 
113 On motion of Braughn, Buck & Dinkelspiel, attorneys for 


plaintiff, and on suggesting to the court that a writ of attach- 
ment issued herein on the 27th of October, 1883, was executed by 


seizure of the property of the defendant, especially of contents, fix- ° 


tures, stock of goods, and merchandise, &c., contained in store, No. 
33 Tchoupitoulas street, which seizure was effected on October 29th, 
1883 


That subsequently, in due course of proceeding, a judgment was 
rendered in favor of mover against the defendant, maintaining the 
attachment, with privilege and right of preference, on the property 
attached. | 

That on the fifth day of December, 1883, said Judgment having 
become final, a writ of fi. fa. was issued and the sheriff of this court 
directed to again seize the property seized and held under the seiz- 
ure made on the writ of attachment to satisfy said judgment, and 
the said sheriff did again, under said writ of fi. fa., seize said property. 

That he has, ever since the execution of the said writ of attach- 
ment, held same under the seizure then made, and latterly under 

both it and the seizure made in execution of the writ of fi. fa. 
114 Mover further suggests that the sheriff of this honorable 

court is about to further execute said writs of fi. fa. by the sale 
of the property seized, but is obstructed therein by various reasons: 
deputy marshals of the circuit court of the United States in and for 
the fifth circuit and eastern district of Louisiana, and by the mar- 
shal of said court, J. R. G. Pitkin, who claim and pretend to hold said 
property, and refuse said sheriff the full and free control, possession, 
and disposal thereof under his writs, under and by virtue of a seizure 
or seizures made, or pretended to have been made by him or them, 
said marshal and deputy marshals, in the execution of said writs of 
attachment issued from said circuit court at the instance of the fol- 
lowing named parties, to wit : 

Krebs & Speis, T. Altschul & Co., B. Dreyfus & Co., Maddux, Ho- 
bart & Co., William Adler, Corning & Co., C. Lazard, Elias Block & 
Sons, H. Weiller & Co., C. Anduran & Co., Lachman & Jacobi, A. 
Gunther & Co., Edmond Dubois, Fairbanks and Duening, Frieberg 
and Workum, D. M. Stadeker & Co., L. Bamberger & Co., John Os- 
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born, Son & Co., Arpad, Haraszthy & Co., H. A. Batjer & Co., 5S. Ja- 
cobi & Co., Stege & Reuling, and Hoffheimer Bros. 
115 And on further suggesting that at the time of the issuance 
of said alleged writs of attachment from the said circuit court, 
the property upon which said marshal and deputies levied or at- 
tempted to levy and seize was already under the seizure made by 
the sheriff as hereinbefore set forth, in the custody of said sheriff 
and the jurisdiction of this court, and no seizure thereof could be 
made in the manner attempted by the United States marshal. ‘. 
And further suggesting, even if such seizure could be made and 
was made, that same was subsequent, m point of time and execution, 
to the seizure effected by the sheriff of this honorable court, as first 
vested with jurisdiction over the property seized, appertains the 
duty and power to regulate the effect of said and all subsequent ® 
seizures, and distribute proceeds of the property when sold ; further 
suggesting that the defendant has suspended business, ts actually 
insolvent, and the property seized is insufficient in value and 
116 amount to pay and satisfy all writs issued against said de- 
fendant and his property; that at the same time with the 
writs herein and before any seizure of the said marshal was made 
or attempted under said writs from said circuit court, seizures under 
attachments issued from this court were made in the suits of S. 
Gumbel & Co. v. Joseph Dreyfus, No. 9668, and Simon and Loeb rv. 
Jos. Dreyfus, No. 9664, of the docket hereof, and said property : 
seized is insufficient to satisfy these writs: x 
It is ordered that J. R. G. Pitkin, marshal of the circuit court of 
United States for the fifth circuit and eastern district of Louisiana, 
and Krebs and Speis, T. Altschul & Co., B. Drevfus & Co., Maddux, 
Hobart & Co., William Adler, Corning and Co., C. Lazard, Elias 
Block & Sons, H. Weiller & Co., J. Anduran & Co., Lachman and 
Jacobi, A. Gunther and Co., Edmond Dubois, Fairbanks and Duen- 
wig, Freiburg & Workum, Isaac Hays, D. M. Stadeker and Co., L. 
Bamberger and Co., John Osborn, Son and Co., Arpad, Haraszthy 
& Co., H. A. Batjer & Co., 5. Jacobi & Co., Stege and Reuling, and 
Hoff heimer Bros.. said attaching creditors, do show, cause on Friday, 
the 21st of December, 1553, at 11 o’clock a. m., why the prop- 
117 ~—s erty seized under the attachment issued in this cause, and 
the suit of S. Gumbel & Co. vr. Jos. Drevfus, No. 9663, and 
Simon «& Loeb rv. Jos. Dreyfus, No. 9664, civil district court, should 
not be sold (or a sufficient amount thereof to satisfy said writs), the | 
rank of the attaching creditors determined, and the proceeds of @ a« 
sale distributed accordingly ; and : 
It 1s further ordered that S. Gumbel & Co., Simon and Loeb, 
A. Lehman and Co., Bassetti and Niques, and E. H. Gato, attaching 
creditors in this court, be notified and made parties hereto. 
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Endorsed on Reverse of Foregoing Rule on Pitkin, etc. 


Service accepted Dec. 17th, 1883. 
(Signed) ERNEST T. FLORANCE, 
Att'y for Krebs & Speis, Maddux, Hobart & Co., 
T. Altschul & Co., B. Dreyfous & Co., L. Bamberger & Co., 
D. W. Stadeker & Co., E. H. Gato. 
(Signed) LEOVY & KRUTTSCHNITT, 


, = Att’ys for Bassetti and Aiques. 
.s (Signed) GEO. H. THEARD, 
7 Att'y for Osborn, Son and Co. 
118 (Signed) JOHN M. BONNER, 
For Elias Block & Son. 
> -@ (Signed) MERRICK, FOSTER & MERRICK, 
For Stege & Reuling 


(Signed) JOSEPH P. HORNOR ano F. W. BAKER. 
For H. A. Batjer & Co., A. Gunther & Co., 
Lachman and Jacobi, J. Anduran and Co. 
(Signed) D.C. & L. L. LABATT, 
Att'y for S. Jacobi & Co., H. Weiller & Co. 
(S’p’d) A. LEHMAN &€ CO., 
Per DUF OUR. 
(S’g’d) CHAS. S. RICE, 
Atty for Corning & Co. and Freiberg & Workum. 
Fe (Signed) T. G:ILMORE AnD SONS, 
For W. Adler and C. Lazard. 
(Signed) A. B. PHILIPS, 
Atty for E. Dubois and Fairbanks & So egg 
(Signed) HUNTINGTON & DUFOUR, Atl’ 
(Signed) BRAUGHN, BUCK & DINKELSEIEL, 
For S. Gumbel & Co. and Simon and Loeb. 


Sheriff’s return to rules, &c., received December 17th, 1883, and 
on Dec. 17, ’S35, I served a copy of the within rule on J. R. G. Pit- 
kin, marshal, ete., in person. 

Ret. same day. 

(Signed) P. A. McINTYRE, 
: D'p’y Sh’. 
119 And on December 17th, 1583, I served a copy of the within 
: rule on Hoffheimer Bros. through George Denegre, one of 
@ _ their attorneys, in person. 
’ Ret. same day. 
‘ (Signed) P. A. McINTYRE, 
| Deputy Sheriff. 
| Exception to Jurisdiction. Filed January 4th, 1884. 
i 


Civil District Court for the Parish of Orleans, Division B. 


S. GumMBeEt & Co. 
v. No. 9662. 
JosEPpH DREYFUS. 


Now into court, through undersigned counsel, the firm of Stege 


me 
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Simon and Loeb r. Joseph Dreyfus, No. 9664 of the docket of the 
civil district court for the parish of Orleans. 

In testimony whereof, I hereunto set my hand and affix the im- 
press of the seal of this honorable court, at New Orleans, La., on this 
lith day of March, in the vear of our Lord one thousand eight hun- 
dred and eighty-four, and in the 108th of the Independence of the 
United States. 


[SEAL.] (Signed) JAS. T. CLARK, Clerk. 
125 Statement of Facts. Filed 1st April, 1884. 


HoFFHEIMER Bros. 
v. No. 10359. 
JOSEPH DREYFUS. 


x 


x * * 


x 


* ao 


These causes are submitted together with reference to the distri- 
bution of the proceeds of property seized under attachment. The 
questions are as to the claim of a creditor under an attachment from 
the State court, and as to the order of priority of creditors obtaining 
attacuments in this court. 

Various creditors had obtained attachments on Sunday in this 
court which were also levied on Sunday. The same and other 


creditors obtained attachments in several suits also in this court, © 


some early Monday morning, shortly after midnight, and others be- 
tween 8 and 10 o'clock a. m., which were also levied upon the same 
property. 
The intervenor had obtained his writ from the State court on 
Saturday. Early Monday morning, shortly after midnight, 
126 and while the marshal was holding possession of the property 
under the Sunday writ alone, the sheriff came to the store 
where the property was situated for the purpose of serving the writ 
and demanded entrance, which the marshal refused. The sheriff 
placed his keepers around the building and guarded the same con- 
tinuously down to the time of the sale, and served notice of seizure 
and subsequently process of garnishment upon the marshal in charge 
of the store before the service of anv of the Monday writs who had 
executed the process of attachment from this court. The marshal 
preserved his possession without interruption from the moment of 
seizure down to the time he sold the property under the Monday 
writs, the Sunday writs having been abandoned. The property 
seized was the wines and brandies, etc., the stock of a wholesale 
liquor store. 
1. As to the effect of what was done by the sheriff, nothing is 
before the court except the proceeds of a sale. They and 
127 ~—s they alone can have an award who show title and sinee all 
claim under process against the property of a common 
debior, those alone who show a levy of the process upon the prop- 
erty. For in this State the issuunce and existence of the process 
create no lien. | It disposes of this part .of the case to say that the 
sheriff made no seizure, no caption of the property, its possession 
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VS. JOHN BG. PITKIN, 


* Sing Nn 


was withheld from him and access to it was forcibly denied him. 
Whether this was done under color of good or bad writ, or without 
any writ, all seizure was prevented and no lien was effected. This 
would end the case of the intervenor as to any privilege upon the 
fund unless he can maintain that the marshal, holding under color 
of a writ from this court, can be made to hold also under a writ 
from the State court subsequently served by the garnishment pro- 
cess. The authorities for this proposition cited are Patterson +. 
Stephenson, unreported, decided by the supreme court of 
128 Missouri, at the April term, 1883, and Bates v. Days, 17 Fed- 
eral Reporter, p. 167. Those cases are put by the courts 
which decided them upon a statute of the State of Missouri, which 
was deemed to have been adopted by the practice act of C 
regulating the procedure in the Federal courts. In Louisiana we 
have no such statute, and there is, therefore, no need to discuss the 
question as to what would be the legal consequences if one existed. 
In this State the courts are to be guided by the doctrine which is 
settled by the cases of Hagan v. Lucas, 10 Peters, 400, and Taylor v. 
Carryl, 20 Howard, 583, to the effect that when property susceptible 
of manual delivery has been seized and is held by the officer of and 
under process from the court of one jurisdiction it 1s incapable to 
be subjected to seizure by another officer of and under process from 
the court of another jurisdiction. The authorities are collated in 
Wilmer v. Atlanta and Richmond Air Line Railroad Company, 2 
Woods, pp. 427 and 428. It follows, then, that since the 
129 goods were and continued to be in the physical possession 
and custody of the marshal, under writs of this court, the 
intervenor could have acquired and did acquire no interest in the 
goods under his writ from the State court, and he can have no claim 
to the proceeds arising from their sale. 

2. As to the order of priority of the creditors who attached under 
the writs from this court: No right is. claimed and no right could 
have been acquired under the Sunday writs or seizures. Thestatute 
prohibits, C. P., art. 207, the institution of suits and all judicial pro- 
ceedings on Sunday. The question then is to the priority of the 
attachments which were issued on Monday, 1. e., after 12 o’clock on 
Monday morning. The statute makes the priority of attachments 
upon the same property to depend upon seizure, C. P., art. 723. 
Scholefield v. Bradler, 8 Martin, O. S., 258; Hopp v. Glover, 15 L., 
461 ; Hermon v. Juge, 6 Ann., 768. Priority is to be determined by 
noticing, when necessary, fractions of the day. Tufts v. Carrodine, 
4 Ann., 430.- The property was already in the possession of 
the marshal, and there is established a definite order in which 
the writs came inio his hands. It is contended that, there- 
fore, this order establishes their rank as liens upon the property. 
When property is already in the hands of an officer in order to 
effect a seizure it need no overt act beyond his return upon the later 
process in order to effect a seizure. Turner v. Austin, 16 Mass, 18]; 
Drake on Attachments, § 269. But it must appear in some way 
that the officer commenced to hold under the later processes. The 
mere receipt of process does not effect « levy. In these cases the 
7—1100 
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deputy marshal, who already held by keepers the property, received 
at the clerk’s office some half-dozen writs in the order of the num- 
ber of the causes upon the docket, and then proceeded to give affect 
to the processes by proceeding with them, and making new levies. 
He probably did this because of fears as to the validity of his pos- 
session under the Sunday writs as the basis of subsequent seizures. 

Whatever was his reason, he made fresh levies. His returns 
131 show that he levied first the writ in the case of Corning & 

Co., subject only to the Sunday writs, and that he levied the 
writs of the next seizing creditors subsequently and immediately 
after the levy in the case of Corning «& Co. 

I think this manner and order of his levying these writs should 
control. In Turner v. Austin, the court say that when the officer 
has several writs in his hands at the same time he has a power as 
to the order of seizure which is liable to abuse. Nevertheless, they 
maintain that the time of the actual levy or commencement to hold 
determines. Of course if the officer wrongfully levied or omitted to 
levy, or wrongfully postponed the levy of one writ to that of an- 
other, he would render himself liable; but in this case, since the 
levies were under writs simultaneously held, though not exactly 
simultaneously received, upon property already in the officer’s pos- 
session, but, notwithstanding this fact, were independently and ad- 

ditionally made, it seems to me the question in dispute must 
132. ~be settled by the evidence furnished by the returns. The 
returns indicate the order in which he levied or commenced 
to hold under the respective writs. This would, then, settle the or- 
der of priority of the several writs of attachment, ualess the posi- 
tion taken by the counsel in the case of H. Weiller & Co. is correct. 
He contends that while his writ was last received and last levied, 
that it is entitled to precedence, and indeed to be counted the sole 
valid writ, because the plaintiffs in the earlier writs had used Sun- 
day suits and Sunday processes to detain the property until the 
Monday writs could be obtained and levied, and that of the writs 
not so tainted his is the first. As a proposition of law, it is 
indisputable that when a_ plaintiff has unlawfully obtained 
possession of a debtor's property for the purpose of levyi 
process upon it, such levy is wrongful and cannot be uph ld 
as against one who is so situated that he can urge its in- 
validity. Wells v. Gurney, 8; Barnes rv. Cress, 769; Isley 
133 iv. Nichols, 12 Pick., 270, and Clesson r. Morrison, 47 New 
Hampshire, 482. If this was a suit brought by the debtor 
against the officer, or if the creditor who attempted to attach 
through the sheriff had been able to acquire any lien upon the prop- 
erty sought to be reached, then the objection could be urged. But 
it cannot avail as presented by this creditor; for either the Sunday 
plaintifis did not detain unlawfully, and did not thereby obtain a 
week day seizure, or else the party here urging the objection is en- 
deavoring equally to profit by the detention. It is as if plaintiff 
had brought property within a jurisdiction and then seized, and 
subsequently a second plaintiff had obtained and levied process and 
sought to establish priority by urging against the first plaintiff the 
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wrongful importation. The answer would be that the illegality 
| furnished the opportunity for both seizures, and neither plaintiff 
{ could urge it against the other. Until some party presents a 
134 case whose titie — independent of the detention the courtcan ~ 
be governed only by the order in which the levies were 


made. 
The seizure of Corning & Co., No. 10354, therefore ranks first. 
Next, and as simultaneous seizures, must rank these in Krebs & 
; Spiess, Maddox, Hobart & Co., T. Altsheed & Co., B. Dryfus & Co., 
offheimer & Co., Wm. Adler, and Calmer Lazard. 
And after these, as well as that of Elias Block, the seizure of H. 
Weiller & Co., which were effected su uently, viz., at 10.35 of 
Monday morning. Since the proceeds will more than satisfy the 
=~ judgment in the case of the first seizure, and will not satisfy the 
Judgments of those cases of simultaneous seizures, the costs must 
first be paid ; second,the judgment to Corning & Co. and the residue 
must be divided pro rata among Krebs & Spiess, Maddox, Hobart & 
Co., T. Altsheed & Co., B. Drevfus & Co., Hoffheimer & Co., William 
Adler, and Calmer Lazard, according to the amount of their re- 
spective judgments, and let the matter be referred to E. R- 
135 Hunt, commissioner, to make the tableau or distribution. 
The foregoing is the statement of facts and my conclusions 
of law derived from them in this cause, the jurv having been 
walved. 


F- (Signed) EDWARD C. BILLINGS, Judge. 


Rule for New Trial. Entered & Filed 4th April, 1884. 
U.S. Cireuit Court. 
Hon. Judge E. C. Billings, presiding. 
HorFHeEIMEk et al. vr. Jos. DREYFts. 
On rule to distribute. Motion for a new tnial. 


On motion of D. C. & L. L. Labatt, counsel for H. Weiller & Co., 
and on suggesting to the court that the decision herein rendered 1s 
contrary to law and evidence, it is ordered that the parties show 
cause, on Saturday, 5th inst., at 11 o’clock a. m., why a new trial 
should not be granted on the following grounds : 

Ist. That the judgment is clearly contrary to law and evi- 

as = dence. 

136 2d. That all the parties to this distribution are respectively 
plaintiffs and defendants, or intervenors pro inferesse suo, and 
therefore can urge any defence personal to Dreyfus which he could 
successfully plead, because in concurso the fand must be first distrib- 
uted according to the rights of parties as against defendant, and 
afterwards as against each other, and may properly plead any pre- 
scription, payment, or any defence, if the defendant is insolvent. 

16th A.,. 345; Canal B. r. Beard, 3 L., 201; O. C. C., 3429. 
2. That the marshal, being in illegal possession under the Sunday 
—< writs, Dreyfus was not divested, and remained constructively owner 
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and possessor of the property unlawfully detamed, and no valid 
seizure could be made by the marshal in his own hands thereon, so 
as to confer priority over other creditors, nor do the returns show 
that he served Dreyfus with the second writs until after Monday 
morning, at which time he was in possession of Weiller & 
137. Co’s writs, and had levied the same by service on Dreyfus 
personally. 
3d. That the court inadvertently errs in according to creditors 
who have abused the machinery of the courts a preference over —_ 
those equally vigilant, but within the law. : 


Marshals Return. Filed 4 April, 18S4. 


On the 3d day of April, 1SS4, I served a true copy of the withn © 
rule for new tral on Bayne & Denegre. by handing the same to 
Mr. Bayne, in person; same day served T. Gilmore & Sons, by 
handing the same to J. T. Gilmore, one of the firm, in person ; same 
day served C_S. Rice, by handing the same to him, in [person], and 
same day served Semmes & Payne by handimg the same to T. J. 
Semmes, of the firm of Semmes «€ Payne, of the firm, in person, all 
in this city. 
(Signed) DAN. A. ROSE, 
Dy U.S. Marshal. 


Rale for New Trial. Entered and Filed 2nd April, 1SSA. “ 
U. S. Cireuit Court, Eastern District of Louisiana. 
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13S Keres & Spress. Mappvux, Hosarrt & Co., ) 10235 
; HorFrHeiMer Bros, 10256, 
ay 1356. 
( => 
Jos. DREYFUS. J =eaee. 


On motion of T. J. Semmes & Payne, and Ernest T. Fiorance, of 
counsel for Kerbs & Spiess and Maddux, Hobart & Co_., it is ordered 
that B. Drevfous & Co., T. Altschul & Co., Corning & Co.. Hoffhiemer 
Bros., William Adler, Calmer Lazard, and Jos. Drevfus show cause, 
on Saturday, April oth, 1584, at 11 o'clock a. m., why there should 
not be a new trial of the concursus herein, on the ground that the 
judgment herein rendered on April Ist, ISS4, is contrary to the 

w and the evidence, for the following reasons, viz : ; 

That the property bemg under seizure, and in the physical posses- 
sion of the marshal at the moment of the receipt by the marshal of © <<» 
the subsequent writs, the seizures under said writs took effect and 
were complete ¢o insfanti, and accordng to the order of the physical 

delivery of each writ to the marshal or his deputy. 
139 That no act or intent of the marshal could prevent or retard 
the operation of law which subjected to seizure under the 

writs the property then in his physical pessession at the moment 
and by the mere act of delivery of the writs to the officer. 

That there is no evidence of such act or intent on the part of the 
marshal, whereby priority would be acquired by Corning & Co., 
other than the mere declaration of the marshal’s return. whereas the =e 
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evidence shows that at the time of seizure under Corning & Co.’s 

writ, if the seizure is to be considered made on a writ, at the store on 

Techoupitoulas street, the marshal had in his possession, with instruc- 
tions to seize, the writs of plaintiffs in 10355 and 10356. 

That it was the duty of the marshal, if independent and new levies 

were made, to make same in the order in which the writs were de- 

livered to him; and that it cannot be presumed that such 

140 = officer violated his duty and abused his power; and that on 

the contrary, in the absence of conclusive evidence to such 

effect, it must be presumed that he executed said writs according to 


law. 
Service accepted. 
T. ALTSCHUL & CO, 
- B. DREYFUS &€ Co. 
Per E. T. FLORANCE, Attorney. 
New Orleans, April 2, ’S4. 


Marshals Return. Filed 4th April, 18S4. 


Received April 3, 1854, by the U. S. marshal, and on the 3 day of 
April, 1SS4, I served a true copy of the within rule for a new trial 
as follows: On Bayne & Denegre, by handing the same to Mr. Bayne, 
one of the firm, in person; C. S. Rice, by handing the same to him 
in person; T. Gilmore & Sons, by handing the same to J. T. Gil- 
more, one of the firm, in person; Semmes & Payne, by handing the 
same to T. J. Semmes, one of the law firm, im person. 


(Signed) DAN. A. ROSE, 
Dy U. & Marsha. 
Rule for New Trial. Entered and Filed April, 2d 1884. 
141 HoFFHEIMER Bros. 
v. No. 10859. 
JoserpH DREYFvsS. 


On intervention and third opposifion of C. Gumbel. 


To the honorable the judges of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana : 


On motion of Braughn, Buck & Dinkeispiel, and A. H. Leonard 
and Morris Marks, counsel for C. Gumbel, intervenor and third op- 
ponent, it is ordered that all parties to the judgment herein ren- 
dered on Tuesday, April Ist, and in interest herein, show cause on 
Saturday, the 5th day of April, 1554, at 11 a. m., why the said judg- 
ment should not be set aside and a new trial granted for the rea- 
sons, to wit: 

1st. That said judgment is contrary to law and evidence, espe- 
cially in this, that the court erred in not admitting the validity of 
the seizure made in behalf of C. Gumbel on Monday morning, Oc- 

tober the 29th, 1883; in this further, that said seizure, having 
142 _ been effected at a time before any writs of attachment, under 
which rights of preference are claimed herein, were placed in 
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the hands of the marshal of the court, entitled mover to payment 
out of the proceeds in preference to any other attaching creditors 
herein, and the court erred in refasing so to decide; in this further, 
that [the] court erred in holding that there is or was any substan- 
tial difference in the laws regulating the effect of seizures by attach- 
ment ; that the jurisprudence of the State on said subject, as settled 
by the decisions of the supreme court, is identical with that of the 
State of Missouri as fixed by statute, and such jurisprudence as part 
of the law on attachments is as much within the scope and contem- 
plation of the act of Congress as if same were expressed in a legis- 
lative enactn-ent. 
2nd. That the court erred in refusing to hold and decide that the 
demand upon the marsha! herein by tae civil sheriff, notice 
143 __—s served, and the process of garnishment on said marshal con- 
stituted a valid seizure. 
ord. That the possession of the marshal of this court, though 
under the Sunday writs, was a possession under color of law, 
could not physically be disturbed by the sheriff of the civil district 
court, and the demand, notices, and garnishment aforesaid, fixed 
the rights of mover as attaching creditor, and entitles him to share 
in the distmbution herein, his nights to be determined according to 
the time at which the said acts of seizure were done. 
4th. The jury having been waived, the court should, before ren- 
dering judgement, have madea specific finding of the facts, and so 
far as the reasons for judgment recites the facts, or purport to recite 
the facts proved in the case, same 1s incomplete in not stating all the 
material facts, and a serious error is contained therein, to wit, in the 
statement that the garnishment process of C. Gumbel was 
144 served on the deputy marshal, whereas the fact is that it was 
served on the marshal, and at a time prior to that at which 
the attachments opposed to mover were placed in the hands of the 
marshal. 


Marshal's Return. Filed 4 April, 1884. 
Received April 5, 1SS4, by the U. S. marshal, and on the 3d day 


of April, 1SS4, I served a true copy of the within rule for new trial, 


as follows, on Bayne & Denegre, by handing the same to Mr. Bayne, 
one of the firm, in person; C. S. Rice, by handing the same to him 
in person: T. Gilmore & Sons, by handing the same to J. T. Gilmore, 
of the firm, in person; Semmes € Payne, by handing the same to T. 
J. Semmes, of the firm, in person. 
(Signed) DAN. A. ROSE, 
Dy U.S. Marshal. 


Continuance. 
Extract from the Minutes, November Term, 1883. 
New Ogveans, Satcrpay, April sth, 184. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


a 
| 
— 
o 
- - 
o “= 


= * * = = 


Upon suggesting to the court that Thos. J. Semmes, Esq_, 

of the counsel for movers in rules for new trial 1s absent from 
| city, it was ordered that said rules be continued to Saturday, 
wit 19th instant, at 11 o’clock a. m. 


Continuance. 
Extract from the Minutes, November Term, 1883. 
- New Orveaxs, Saturnpay, April 193th 1884. 
Court met t to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
Horrueimer Bros. 
10339. 


Joseru DreEYFtcs. 


* * * x * 


On motion of Carroll Payne, Esq., suggesting that Mr. Semmes 

= will not retarn from Washington before the 26th or 2ith imstant, 

0 and upon motion in that behalf, it is ordered that the rules for new 

trial in above cases be continued to Saturday, 3d day of May, 
146_—=—s— 118S4,, at 11 o'clock a. m. 


Submission of Rules. 
Extract from the Minutes, April Term, 1884. 
New Orveawss, Saturpay, May 3d, 1884. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 
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;. These causes came on to be heard on the rules for new trial and 
were argued by the counsel for the parties, respectively, and sub- 
mitted, and the court took time to consider. 

Order New Trial Refused. 
Extract from the Minutes, April Term, 1884. 
New Orveanss, Monpay, 19 May, 1884. 


Court met persuant to adjournment. 
r Present: Hon. E. C. Billings, district judge. 
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HoFrFHEIMER Bro. 
v. 10359. 
JOSEPH DREYFUS. 
x x x x x 
147 The court having duly considered the motions for new trial 


in above causes and the argument of counsel thereon, does 
now order that new trials be refused, and that all rights be reserved 
to the parties moving for new trials to proceed in equity; that this 
order shall also apply to the case of the intervenor Gumbel. 


Further ordered that the right of all parties who have obtained 
writs of sequestration against the property of the defendant Dreyfus 


be reserved. 
Judgment. 
Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. November Term, 1553. 
NEw ORLEANS, Turspay, April 1st, 15S4. 
Court met pursuant to adjournment. : 
Present: Hon. Edward C. Billings, district Judge. 
Corning & Co. v. Joseph Dreyfus.—10354. 
Krebs & Spiess v. Joseph Dreyfus.—10355. 
Maddux, Hubart & Co. v. Joseph Dreyfus——10356. 
T. Altschul & Co. v. Joseph Dreyfus.—10357. 
B. Dreyfous & Co. v. Joseph Drevfus—10358S. 
Hoftheimer Bros. v. Joseph Dreyfus.——10359. 
William Adler v. Joseph Dreyfus.—10360. 
148 C. Lazard rv. Joseph Dreyfus.—10561. 


The above causes came on to be heard on the motion for the dis- 
tribution of the proceeds of the property seized under attachment, 
and on the intervention and 3d opposition of C. Gumbel, and was 
argued by counsel. 

On consideration whereof, it is ordered, adjudged, and decreed 
that the intervention and third opposition of C. Gumbel be, and the 
same is hereby, dismissed for the reason that the sheriff, under the 
writ of the interveners, made no levy, and therefore has no privi- 


lege upon the fund. 
It is further ordered, adjudged, and decreed that the said proceeds 


be distributed as follows, to wit : 
Ist. The costs in above-entitled and numbered cases. 
2nd. The judgment in the case of Corning & Co. 
And that the residue of said proceeds be distributed pro rata among 
Kerbs & Spiess, Maddux, Hobart &€ Co., T. Altschul & Co., B. Drey- 
fous & Co., Hoffhermer Bros., Wm. Adler, and C. Lazard, the 
149 said Lazard to share in the pro rata after deducting from his 
claim the net proceeds of the lot of empty barrels, and the 
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five barrels of whiskey seized and sold separately, upon which his 
lien is recognized. 

And it is further ordered that the matter be referred to E. R. 
Hunt commissioner, to make the tableau of distribution. 

It is further adjudged and decreed that the lien and privilege of 
C. Cavaroc and Son, intervenors, on $621.75, and of i and 
Xiques, intervenors, on $891.10, the proceds of sale of property sold 
by them respectively to the defendant Dreyfus be recogni and 
that after deducting the costs of their proceedings, and their pro rata 
of the costs of sale of said property, they be paid the net proceeds 
thereof. 3 

Judgment rendered April ist, 1884. 

Judgment signed May 20th, 15$4. 

(Signed) EDWARD C. BILLINGS, Judge. 


Motion and Order for Writ of Error. Entered and Filed 29th May, 
1854. 


150 HorFFHEIMER Bros. 
v. No. 10359. 
Jos. DREYFUs. 


On intervention of and third opposition of C. Gumbel. 


To the hon. the judges of the circuit court of the United States for 
the fifth circuit and eastern district of Louisiana: 


On motion of A. H. Leonard, Morris Marks. and Braughn, Buck 
& Dinkelspiel, attorneys for C. Gumbel, plaintiff in intervention, 
and suggesting to the court that said intervenor is aggrieved by the 
final judgment herein rendered on April Ist, and signed on May 20th, 
1884, and is informed that there is error in said judgment to his 
prejudice, and suggesting that he is desirous of prosecuting a writ 
of error therefrom to the Hon. the Supreme Court of the United 
States— 

It is ordered that a writ of error be allowed said intervenor from 
said judgment rendered April Ist, and signed May 20th, 1884, to the 

Supreme Court of the United States, returnable in said court 
151 on the second Monday of October, 1884; said writ to operate 

supersedeas on plaintiff in error giving bond in the sum of 
$3,000 dollars, conditioned as the law directs. 
- (Endorsed :) Service accepted and citation of writs of error herein 
and issuance of same waived. N.O., Aug. 11, ’84. (Signed) John 
M. Bonner, att’y for Elias Block & Sons. (Signed) T. Gilmore & 
Sons, att’ys for C. Lazard & Wm. Adler. (Signed) H. Heidenhain, 
att’v for Arpad, Haraszthy & Co. (Signed) A. B. Philips, att’y for 
E. Dubois & Fairbanks & Duening. (Signed) Joseph P. Hornor, F. 
W. Baker, att’ys for Lachman Jacobi et ais., C. Anderson & Co., A. 
Gunther & Co.,and H. A. Batjer & Co. (Signed) Chas. S. Rice, 
att’y for Freiberg & Workum and Corning & Co. (Signed) Merrick, 
Foster & Merrick, att’'vs for Stege & Reiling. (Signed) D.C. & L. 
L. Labatt, for Weiler & Co., S. Jacoby & Co.,a@ Freiberg & Worku 
(Signed) Miller & Finney, for Hoff heimer. 
S—1100 
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152 Bond for Writ of Error. Filed 14th June, 1884. 


HoFFHEIMER Bro. 
r. No. 10359. 
JoserpH DreyFus, CoRNELIUs GuMBEL, Intervenor, ete. 


Know all men by these presents, that we, Cornelius Gumbel, as 
principal,and Ferdinand Gumbel, as surety, are held and firmly 
bound unto J. R. G. Pitkin, marshal, to Krebs & Spiess, T. Altschul 
& Co., B. Drevfus & Co., Maddox, Hobbart & Co., Lachman & Jacobi, 
A. Gunther & Co.,Edmund Dubois, Fairbanks & Duening, Freiberg 
& Workum, Isaac Hays, D. M. Stadeker & Co., C. Lazard, Elias 
Block & Sons, H. Weiller & Co., J. Anduran & Co., Wm. Adler, 
Corning «& Co., L. Bamberger & Co., John Osborne, Son & Co., Ar- 
pard, Haraszthey & Co., H. A. Batjer & Co.,5. Jacobi & Co., Stege & 
Reueling, and Hoffheimer Bros. in the full and just sum of three 
thousand ($3,000) dollars, to be paid to the said named parties, 

any or all of them, according to their respective interests, 
153.stheir certain aitorney, executors, administrators, or assigns ; 

to which payment well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. Sealed with our seals, and dated this sixth (6th) 
day of June, in the year of our Lord one thousand eight hundred 
and eighty-four. 

Whereas lately, at a circuit court of the United States, fifth judi- 
cial circuit, holding sessions in and for the eastern district of Louis- 
lana, in a suit depending in said circuit court, wherein Hoffheimer 
Bros. are plaintiffs, and Joseph Dreyfus defendant, and said C. Gum- 
bel is plaintiff in intervention and third opposition, and all said 
above-named parties are defendants to said intervention and _ third 
opposition, Judgment was rendered against said C. Gumbel, plaintiff 
in intervention, ete., and in favor of said defendants in intervention, 

and the said Cornelius Gumbel having obtained a writ of 
154 ~~ error and filed a copy thereof in the clerk’s office of the said 

circuit court to reverse the judgment in the aforesaid suit, 
and a citation directed to the said parties hereinabove named, citing 
and admonishing them,and each of them, to be and appear at the 
Supreme Court of the United States to be holden at Washington the 
second Monday of October next: 

Now the condition of the above obligation is such that if the said 
Cornelius Gumbel shall prosecute his writ to effect, and answer all 
damages and cost if he fail to make his plea good, then the above 
obligation to be void ; else to remain in full force and virtue. 


(Signed) C. GUMBEL. [Ls. 

(Signed) F. GUMBEL. |[L-.s. 
Sealed and delivered in the presence of— 

(Signed) CHAS. F. BUCK. 


Bond approved. 


(Signed) EDWARD C. BILLINGS, Judge. 
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155  Uwyrrep Srates or AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 


CLERK’s OFFICE. 


I, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 154 pages contain and form a full, complete, 
true, and perfect transcript of the record and -proceedings had on 
the trial of the case of Hoffheimer Brothers, C. Gumbel, intervenor 
and third opponent, v. Joseph Dreyfus, No. 10359 of the docket of 
said court. ; 

Witness my hand and the seal of said court, at the city of New 
Orleans, this 17th day of September, A. D. 1884. 

E. R. HUNT, Clerk. 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, was, at 
the time of signing said certificate, and is now, the clerk of said 
court; that said certificate is in due form of law, and that full faith 
and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said dis- 
trict, this 17th day of September, A. D. 1884. 

EDWARD C. BILLINGS, Judge. 


156 Uwysitrep STates oF AMERICA, 8: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit, 
and holding sessions for the eastern district of Louisiana, Greet- 
ing : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
or some of vou, between Cornelius Gumbel, intervenor, third op 
nent, and J. R. G. Pitkin, marshall,and Krebs and Speis, A. Gunther 
& Co., Edmund Dubois, T. Altschul & Co., B. Dreyfus & Co., Mad- 
dox, Hobart & Co., Lachman & Jacobi, Fairbank & Dunwig, Freiburg 
& Workum, Isaac Hays, D. M. Stodaker & Co., C. Lazard, Elias 
Block & Sons, H. Weiller & Co., J. Anduran & Co., Wm. Adler & 
Co., Corning & Co., L. Bamberger & Co., Jno. Osborne, Sons & Co., 
Aspard Harathzy & Co., H. A. Baltzer & Co., Steyer & Reuding, and 
Hoffheimer Bros. are defendants in said intervention and third 
opposition, the proceedings being had on the record of Hoffheimer 
Bros. vs. Jos. Dreyfus, No. 10359 in your court, a manifest error 
hath happened, to the great damage of the said Cornelius Gumbel, 
intervenor «& third opponent, as by his complaint appears : 

We being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
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then under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court, to be then and there held; 
that the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court of the United States, this 4th day of June, in the 
year of our Lord one thousand eight hundred and eighty-four. 

E. R. HUNT, 
Clerk of the United States Circuit Court 
for the Eastern District of Louisiana. 


{ Endorsed :] United States circuit court. No. 10359. Hoffheimer 
Bros. versus Jos. Dreyfus. Writ of error. Cornelius Gumbel, inter- 
venor, third opponent. No.—. U-_S. circuit court, eastern district 
of Louisiana. Filed June 14, 1884. E. R. Hunt, clerk. 


157 Tue Unrrep States oF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to L. Bamberger and Company, 
Greeting : | 
You are hereby cited and admonished to be and appear at a Su- 

preme Court of the United States, to be holden at the city of Wash- 

ington, on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s oftice of the circuit court of the United 

States for the fifth circuit and eastern district of Louisiana, wherem 

C. Gumbel, plaintiff in intervention, is plaintiff in error, and you 

are defendants in error, to show cause, if any there be, why the 

judgment rendered against the said C. Gumbel, intervenor, as in 
said writ of errer mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 
Witress the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 5th day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 
EDWARD C. BILLINGS, Judge. 


158 {Endorsed :] United States circuit court. No. 10359. C. 
Gumbel, intervenor, plaintiff in error, vs. L. Bamberger & Co., 
defendants in error. Citation. 


Marshals Return. 


Received Sept. 5, 1884, by the U. S. marshal, and on Sept. Sth, 
1SS4, I served a true duplicate of this the original citation in error 
on L. Bamberger & Co., defendants in error herein, by delivering 
the same to E. T. Florance, Esq., the att’y of record for said de- 
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fendants in error, in person, in the city of New Orleans, eastern dis- 
trict of Louisiana, he accepting service in their behalf. 
J. R. G. PITKIN, 
U. S. Marshal, East. Dist. of La. 
By E. S. CURRY, 
Dy U.S. Marshal. 


Personally appeared before me E. S. Curry, a lawful deputy of J. 
R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate hereof as set forth in 
his official return hereon. 

E. S. CURRY, 


'y U. S. Marshal. 
Subscribed and sworn to before me, this 9th Sept’r, 1884. 
[SEAL. T. M. C. HYMAN, 


J 
D’y Clerk U. S. Cirewtt Court, Eastern District of Louisiana. 


159 THe UNITED STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to John R. G. Pitken, U.S. mar- 
shal for the eastern district of Louisiana, Greeting 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington, on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the fifth cireuit and eastern district of Louisiana, wherein 
C. Gumbel, plaintiff in intervention, is plaintiff in error, and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said C. Gumbel, intervenor, as in said 
writ of error mentioned, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 5th day of September, in 
the vear of our Lord one thousand eight hundred and eighty-four. 

EDWARD C. BILLINGS, Judge. 


160 [ Endorsed :] United States Circuit Court. No. 10359. C. 

Gumbel, intervenor, plaintiff in error, vs. John R. G. Pitkin, 
U. S. marshal, east. dist. of La., defendant in error. Citation. No. 
. U.S. circuit court, eastern district of Louisiana. Filed Sept. 
16, 1884. E. R. Hunt, clerk. 


Marshal’s Return. 


Received Sep. 5, 1854, by U. S. marshal. 
“Service hereof accepted,” Sept’b’r 5th, 1884. 
J. R. G. PITKIN, 
U. S. Marshal, E. D. of La., 
By E. 5S. WANZBURGER, 
Chief Deputy. 
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161 THe Uxrrep StaTsEs oF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to B. Dreyfous and Company, 

Greeting : 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of | 
error filed in the clerk’s oftice of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein | 
C. Gumbel, plaintiff in- intervention, is plaintiff in error and you 
are defendants in error, to show cause, if any there be, why the judg- 
ment rendered against the said C. Gumbel, intervenor, as In said 
writ of error mentioned, should not be corrected and why speedy @ 7 
justice should not be done to the parties in that behalf. : 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court United States, this oth day of September, i in the year 
of our Lord one thousand eight hundred and and eighty-four. 


EDWARD C. BILLINGS, Judge. 


162 [ Endorsed:] R. United States circuit court. No. 10359. 
C. Gumbel, intervenor, plaintiff in error, vs. B. Dreyfus & Co., | 
defendants in error. Citation. 
Marshals Return. 

Received Sep. 5, 1884, by the U.S. marshal, and on Sept. 8th, , 
18S4, I served a true duplicate of this, the original citation in error, 
on B. Dreyfous & Co., defendants in error herein, by delivering the 
same to E. T. Florence, Esq., the att’vy of record for said defendants 
in error, in person, in the city of New Orleans, eastern district of 
Louisiana, he accepting service in their behalf. 


J. R. G. PITKIN, 

U. S. Marshal East. D’s't of La., 
By E. S. CURRY, 

D’y U. S. Marshal. 


Personally appeared before me, E. S. Curry, a lawful deputy of 
J. R. G. Pitkin, U.S. marshal for the eastern district of Louisiana, 
and makes oath that he served a true duplicate hereof, as set forth 


in his official return hereon. 
E. S. CURRY, 
Dy U. S. Marshal. 


Subscribed and sworn to before me, this 9 Sept., A. D. 1884. 
[SEAL] T. McC. HYMAN, 


Dy Clerk U. S. Cirewt Court, Eastern District of Louisiana. 
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163. THe Unirep States oF AMERICA: 

Circuit Court of the United States, Eastern District of Louisiana. 

The President of the United States to D.W.Stadeker and Company, 
Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
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preme Court of the United States, to be holden at the city of Wash- 
ington, on the second Mondav of October next, pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
C. Gumbel, plaintiff in intervention, is plaintiff in error and you 
are defendants in error, to show cause, if any there be, why the 
judgment rendered against the said C. Gumbel, intervenor, as in 
said writ of error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 5th day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 
EDWARD C. BILLINGS, Judge. 


164 [Endorsed:] R. United States circuit court. No. 10359. 
C. Gumbel, intervenor, plaintiff in error, rs. D. W. Stadeker 
& Co., defendants in error. Citation. 


Marshal's Return. 


Received Sep. 5, 1884, by the U. S. marshal, and on Sept. 8th, 
1884, I served a true duplicate of this, the original citation in error, 
on D. W. Stadeker & Co., defendants in error herein, by delivering 
the same to E. T. Florence, Esq., the attorney of record for the 
said defendants in error, in person, in the city of New Orleans, 
eastern district of Louisiana, we accepting service in their behalf. 

J. R. G. PITKIN, 
U. S. Marshal, Eastern Dist. of La., 
By E. S. CURRY, 
D’y U. S. Marshal. 


Personally appeared before me, E. S. Curry, a lawful deputy of of 
J. R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, 
and makes oath that he served a true duplicate hereof, as set forth in 
his official return hereon. | 

E. S. CURRY, 


D’y U.S. Marshal. 


Subscribed and sworn to before me, this 9th Sept’r, A. D. 1884. 
[SEAL.] T. McC. HYMAN, 
D’y Clerk U. S. Circuit Court, Eastern District of Louisiana. 
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165 THe UnNrren States oF AMERICA: 


Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Maddux, Hobart and Com- 
pany, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, wherein C. 
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64 CORNELIUS GUMBEIL VS. JOHN R. G. PITKIN, &C., ET ALS. 
Gumbel, plaintiff in intervention, is plaintiff in error, and you are 
defendants in error, to show cause, if any there be, why the judg- 
ment rendered against the said C. Gumbel, intervenor, as in said writ 
of error mentioned, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 5th day of September, in the 
year of our Lord one thousand eight hundred and eighty-four. 


EDWARD C. BILLINGS, Judge. 


166 [itndorsed:] R. United States circuit court. No. 10359. 
©. Gumbel, intervenor, plaintiff mn error, vs. Maddux, Hobart 
& Co., defendants in error. Citation. 


Marshals Return. 


Received Sep. 5, 1SS4, by the U.S. marshal, and on Sept. 8th, 1884, 
I served a true duplicate of this, the original citation In error, on 
Maddux, Hobart & Co., defendants 1n error herein, by delivering 
the same to E. T. Florence, Esq., the att’y of record for said defend- 
ants in error, in person, In the city of New Orleans, eastern district 
of Louisiana, he accepting service in their behalf. 
J. R. G. PITKIN, 
U.S Marshal, East. D’s't of Lea., 
By E. S. CURRY, 
Dy U.S. Marshal. 


Personally appeared before me, E. S. Curry, a lawful deputy of J. 
R. G. Pitkin, U.S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate hereof, as set forth in his 


official return hereon. 
E. S. CURRY, 
Dy U. S. Marshal. 


Subseribed and sworn to before me, this 9th Sept’r, A. D. 1854. 
[SEAL] T. McC. HYMAN, 
Dy Clerk U.S. Circuit Court, Eastern District of Louisiana. 


167) THe Unirep States oF AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to T. Altschul and Company 

Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk's office of the circuit court of the United 
States fer the fifth circuit and eastern district of Louisiana, wherein 
©. Gumbel, piainuff in intervention, is plaintiff m error, and you 
are defendants im errer, to show cause, if any there be, why the 
judement rendered agamst the said C. Gumbel, intervenor, as in 


wr 


is z " ee reg a ee le oe a ay - 
>= “ + = : ee 4 PEPE ot eT Bee i EE Om ns - aaa on 
a = ose “CG: ee rf. + ee —— rns ——— — Se ee ae eu = << OE ie ge te > oe 
ee a ee Se ee eS Se Oe Ee ee ee ee 

= ao Te po eee es “- a - s . iS i Sie 


yy 


ac, ET als. 


said writ of error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 5th day of September, in 
the year of our Lord one thousand eight hundred and eighty-four. 
EDWARD C. BILLINGS, Judge. 


168 [Endorsed:] R. United States circuit court. No. 10359. 
C. Gumbel, intervenor, plaintiff in error, rs. T. Altschul & 
Co., defendants in error. Citation. 


Marshals Return. 


Received Sep. 5, 1884, by the U. S. marshal, and on Sept. 8th, 
18S4, I served a true duplicate of this the original citation in error 
on T. Altschul & Co., defendants in error herein, by delivering the 
same to E. T. Florance, Esq., att’y of record for said defendants in 
error, In person, in the city of New Orleans, eastern district of Louis- 
liana, he accepting service in their behalf. 

J. R. G. PITKIN, 
U. S. Marshal, East. Dist. of L., 
By E. S. CURRY, 
Dy U.S. Marshal. 


Personally appeared before me, E. S. Curry, a lawful deputy of 
J. R. G. Pitkin, U. S. marshal for the eastern district of Louisiana, 
and makes oath that he served a true duplicate hereof, as set forth 
in his official return hereon. 

E. S. CURRY, 


Dy U.S. Marshal. 


Subscribed and sworn to before me, this 9th Sept., A. D. 188+. 
[SEAL. T. McC. HYMAN, 
D’y Clerk U. S. Circuit Court, Eastern District of Louisiana. 


169 THe UsNritTep States oF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Kerbs and Spiess, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United 
States for the fifth circuit and eastern district of Louisiana, wherein 
C. Gumbel, plaintiff in intervention, is plaintiff in error, and you 
are defendants in error, to show cause, if any there be, why the 
judgment rendered against the said C. Gumbel, intervenor, as in 
said writ of error mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
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66 CORNELIUS GUMBEL YS. JOHN R. G. PITKIN, &C., ET ALS. 


Supreme Court of the United States, this 5th day of September, in 
the vear of our Lord one thousand eight hundred and eighty-four. 
[ SEAL. ] EDWARD C. BILLINGS, Judge. 


170 (Endorsed :) R. United States circuit court. No. 10559. 
C. Gumbel, intervenor, plaintiff in error, vs. Kerbs & Spiess, 
defendants in error. Citation. 


Marshals Return. 


Received Sep. 5, 1884, by the U.S. marshal, and on Sept. Sth, 
ISS4, I served a true duplicate of this the original citation In error 
on Kerbs & Spiess defendants in error herein, by delivering the 
sume to E. T. Florance, Esq., att'v ef record for said defendants in 
error, in person, in the city of New Orleans, eastern district of Louis- 
lana, he accepting service mn their behalf. 

J. R. G. PITKIN, 
U.S. Marshal, East. D’s't of La., 
By E. 8. CURRY, 
Dy U.S. Marshal. 


Personally appeared before me E. S. Curry, a lawful deputy of J. 
R. G. Pitkin, U.S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate hereof, as set forth im his 
official return herein. 

E. S. CURRY, 
Dy U.S. Marshal. 


Subscribed and sworn to before me, this 9th Sept. A. D. 1SS4. 
[SEAL] T. McC. HYMAN, 
Dy Clerk U.S. Cirenit Court, Eastern District of La. 


Endorsed on cover: E. Louisiana C. C.U.S. No. 1100. Cor- 
nehus Gumbel, plaintiff! m= error, vs. John R. G. Pitkin, United 
States marshal, Kerbs & Spiess, L. Bamberger & Company, B. Drey- 
— & Co.. D. W. Stadeker & Company, e al. Filed 17th October, 

OSE. 


66 CORNELIUS GUMBEL YS. JOHN R. G. PITKIN, &¢C., ET ALS. 


Supreme Court of the United States, this 5th day of September, im 
the vear of our Lord one thousand eight hundred and eighty-four. 
[sEAr.] EDWARD C. BILLINGS, Judge. 


170 (Endorsed :) R. United States circuit court. No. 10559. 
C. Gumbel, intervenor, plaintiff in error, rs. Kerbs & Spiess, 
defendants in error. Citation. 


Marshals Return. 


Received Sep. 5, 1884, by the U.S. marshal, and on Sept. Sth, 
ISS4, I served a true duplicate of this the original citation In error 
on Kerbs & Spiess defendants mn error herem, by delivering the 
sume to E. T. Florance, Esq.. atty ef record for said defendants m 
error, In person, in the city of New Orleans, eastern district of Louis- 
lana, he accepting service m their behalf. 

J. R. G. PITKIN, 
U.S. Marshal, East. Dstt of La., 
By E. 8. CURRY, 
Dy U.S. Marshal. 


Personally appeared before me E. S. Curry, a lawful deputy of J. 
Rt. G. Pitkin, U.S. marshal for the eastern district of Louisiana, and 
makes oath that he served a true duplicate hereof, as set forth in his 
official return herein. 

E. S. CURRY, 
Dy U.S. Marshal. 


Subscribed and sworn to before me, this 9th Sept. A. D. 1SS4. 
[SEAL.] T. McC. HYMAN, 
Dy Clerk U.S. Cireuit Court, Eastern District of La. 


Endorsed on cover: E. Louisiana C. C.U.S. No. 1100. Cor- 
nelius Gumbel, plaintiff im error, vs. John R. G. Pitkin, United 
States marshal, Kerbs & Spiess, L. Bamberger & Company, B. Drey- 
a & Co., D. W. Stadeker & Company, e al. Filed 17th October, 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 116. 


CORNELIUS GUMBEL, PLAINTIFF IN Error, 


v8. 


- JOHN R. G. PITKIN, U. S. MaRsHAL, 


KREBS & SPIESS, anNp OTHERS, DEFENDANTS. 


Brief for Plaintiff in Error. 


To the Honorable the Judges of the Supreme Court of the United 

States : 

This cause was before your Honors on ‘ motion to dismiss 
and affirm,’’ during October term, 1834. Both motions were 
denied and the issues involved in the ‘‘ merits’’ are now to be 
considered. The opinion of the Court, delivered by Mr. Justice 
Miller, is reported at page 545, 113 U. S. Reports. 

The proceedings instituted by C. Gumbel, plaintiff in error, 
would, in technical phraseology, under the Code of Practice of 
Louisiera, be denominated an “‘ opposition or intervention ”’’ of a 
‘‘third person.’’ In Appendiz, we-cite the articles of said Code, 
with other statutory provisions, ete, defining such ‘‘ opposi- 
tion” with its object and effects. Similar procedures, with like 
purposes and effects, are known to every system of practice; 


eee ee ee eee 


but we are thus, perhaps, unnecessarily minute and particular, 
in the course of this brief, to direct the attention of thiscourtto 
every statutory provision of Louisiana law, bearing on the deci- 
Sive issue in the cause, for the reason that we may find it neces- 
sary to show to your Honors that the learned Judge fell into 
error, when in his ‘‘Statement of Facts and Opinion’’ he proceeds 
on an assumption that there is no statutory provision in the laws 
of Louisiana, regulating the effects of conflicting seizures and 
more especially in cases of attachment. It is but just to him, 
however, to state that the special statute cited in the Appendix, 
Section 1942, Revised Statutes, had escaped attention and was 
not brought to his notice : though the points,were urged that in- 
dependent of such special statate the practice and jurisprudence 
of the State was well settled to the same effect. 


STATEMENT OF THE CAUSE: FACTS AND PLEADINGS. 


How plaintiff in error, C. Gumbel, a citizen of Louisiana, 
came into the Federal Court, your Honors have learned, when 
the cause was before you on the motion to dismiss, etc. His 
right to the remedy invoked, was also recognized and the sub- 
stantial facts, by which his right to relief must be tested, briefly 
and as far as they go, accurately stated, We submit here, for 
convenience as well as to assist in recalling to your minds the 
history of the cause, that portion of the opinion in extenso, to-wit : 
from page 547: 


‘* The record shows that a large number of the creditors of 
Joseph Dreyfus, of the City of New Orleans, sued him in the 
Circuit Court of the United States, and in those actions, or in 
one of.them, a writ of attachment was issued and levied on the 
goods of Dreyfus by the marshal, who took possession of them. 


‘‘ In this action, Gumbel intervened by petition, as he was 
authorized to do by the laws of Louisiana, and by the decision of 
this court, in Freeman vs. Howe, 24 How. 450, and alleged that a 


seizure, under a writ of the State Court in his favor. had been 
made by the sheriff before the marshal’s levy, and he claimed a 
priority of lien on those goods. The goods were sold under an 
order of the Circuit Court pendente lite, and the proceeds distrib- 
uted to other parties, and Gumbel’s iutervention dismissed on 
the ground that the sheriff had made no seizure prior to that of 
the marshel.” 


This statement of the cause was sufficiently comprehensive 
for the purpose for which it was made: to decide whether or 
not there was presented in the record, a substantial issue which 
could not, in justice be disposed of, by the easy short cut of a 
motion to “‘ affirm and dismiss.” ; 


For the purpose of argument on the ‘‘ merits’’ a fall and 
minute statement of the facts is necessary. We know that for 
these your Honors will] look, and Jook only, to the official state- 
ment in the record. P. 48 et seq. See Appendix. But it may be 
of some service that we state them narratively, in natural se- 
quence, taking care to make neither assertion nor inference not 
confirmed by the °*‘statement’”’ in the record. 


The following is the history of this both novel and remark - 
able controversy : 


Late in the evening, Saturday, October 27th, 1888, plaintiff in 
error, acitizen of Lonisiana, filed suit in the State court of proper 
jurisdiction, against Jos. Dreyfus, and obtained writs of attachment 
which were not, however, executed that night. As Jos. Dreyfus, de- 
fendant, too, was a citizen and resident of Louisiana, this was the 
only forum open to him. During the next following day, Sunday, 
various creditors, defendants in error, citizens of other States, obtained 
in the Circuit Court of the United States, writs of attachment against 
the same defendant, and the marshal of this district took, on the same 
day, Sunday, October 28th, possession of the defendant's store, and 
served notices of seizure onjhim. These “ Sunduy writs” were all 
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either abandoned or dismissed by the Court and no rights are asserted 
or claimed under them. 


In the meantime, C. Gumbel, plaintiff in error, having knowl- 
edge of these events, instructed the sheriff of the State court to be pre- 
pared to make a seizure at the earliest possible moment after midnight, 
to-wit : on Monday morning, October 29th. At the stroke of twelve, 
midnight, he was onthe spot for the purpose of effecting a seizure and 
taking possession of the contents of the store directed to be seized. He 


- found the doors closed, the store in possession of a deputy marshal, 


who refused admission. The sheriff placed keepers on the outside of 
the building, at the front and rear openings, and generally did every- 
thing but resort to physical force to effect a seizure. At this time the 
marshal held no valid writ, and no writ which was not subsequently 
dismissed or annulled. The conduct of the marshal was a_ pre-ar- 
ronged tour de force to keep the sheriff out of possession until valid 
writs, signed at the house of the Circuit Judge, could reach his office. 
These ** Monday writs,’ duly prepared, went out on orders signed as 
the last vibration of the midnight clock, fading away ‘‘ met the con- 
Jines of the coming day,”” and deputy marshals sallied forth to revive 
with them the the defunct sham of the -* Sunday-seizure.”’ 


In the meantime, Gumbel, apprehensive of just such con- 
duct on the part of the seizing creditors, and the United States 
marshal, acting under instructions from them, took the precaution 
to serve garnishmen! process on the marshal, Mr. Pitkin, simulta- 
neously with the proceedings to effect actuai seizure. We copy 
from the ‘‘ Statement of Facts :” 


“The sheriff placed keepers around the building, and guarded the 
same continuously down to the time of sale, AND SERVED NOTICE OF 
SEIZURE AND SUBSEQUENTLY PROCESS’OF GARNISHMENT UPON 
THE MARSHAL, IN CHARGE OF THE STORE, BEFORE SERVICE OF 
ANY OF THE MONDAY WRITS, who had executed the process of at- 
tachment from this Court.”’ 


From these facts, the issues presented readily suggest them- 
selves. But it may aid your Honors to a more perfect under- . 
standing of them to follow the developments by which what 
seemed at first an almost hopeless and unmanageable confasiou 
was reduced to one clear and well-defined issue: the reason and 
necessity, why in the course of proceedings, the issues were 
somewhat changed, must also be made clear to this Court. 


Gumbel had invoked the remedies and weapons of law, at 
his command ; the executive officer of the court, the sheriff, 
did everything in his power but resort to an attack vi ef armis, 
to seize the property of the defendant --and accepting per force, 
the fact that the Marshal held possession, served upon him, as 
the only mode of making seizure known to the law, after 
physical seizure, the process of garnishment accompanied by 
such notices as ordinarily effect seizure of the property of a 
debtor in the hands of ‘‘third parties.’’ All his efforts were 
ignored by the Federal Court. He first invoked the aid of the 
State Court, as will appear by reference to his original petition 
of Intervention, printed record, page 14, that the soeriff’s seizure 
might be made effectual. Al efforts there failed, for the obvious 
reason that the judge of the Stute Court declined the issue ten- 
dered of a controversy with the United States Marshal and a 
conflict of jurisdiction with the Circuit Court, holding that that 
Court was competent to decide between the contending parties. 


Then Gambel filed his first petition in the Circuit Court— 
pages 12-15, printed Record. That petition and the relief 
sought, proceeded on assumptions of law that whatever effect 
might have been given to the possession of the Marshal, under 
the Sunday writs, as those writs were illegal and abandoned or 
dismissed, and the Sheriff was on the spot with deputies to take 
possession before any other writs reach the place or were even 
issued, that he had effected an actual seizure of the property, and 
‘that the State Court had acquired jurisdiction over it; that 
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accordingly, the marshal should have released his hold and 
delivered the property to the officer of that court, for final dis- 
tribution. Pending this petition the United States Marshal 
under some of the writs in his hands, advertized the property 
in his possession for sale. A motion made in behalf of Gumbel 
that the sale be stayed, pending the issue made by him, was 
refased by the Circuit Judge. Record, page 17. 


Submitting to the inevitable, Gumbel filed his “ second 
supplemental Petition of Intervention and Third Opposition.’’— 
Record, page 23. In this petition, still asserting that actual 
seizure was made by the sheriff, recognizing the fact that the 
property kad been sold and the only remaining tangible issue 
was the distribution of the proceeds; he alleges that the sheriff 
executed his writ and effected a seizure, by notice and garnish- 
ment on the marshal, before any writ or writs under which 
claims are now asserted came into his hands. He avers, that in 
the event it be held that the marshal made a valid and legal 
seiznre, or if the Court held that it had possession, under such 
seizure for purposes of distribution in the concursus, ‘‘then and 
in that event”’ he pleads ‘‘that he is entitled to have his attach- 
ment recognized by this Honorable Court. and is entitled to 
share according to his rank in the distribution of the proceeds 
of the property ; that the distribution of such proceeds must 
be made, according to the laws of this State, to the seizing 
creditors, according to priority of time of seizure; that in 
additlon to the efforts made and proceedings had in behalf of 
intervenor, the United States Marshal was served with inter- 
rogatories as garnishee, and in every legal and practical way or 
mode notified of the writ or writs held by the sheriff, and 
thereby a valid seizure was effected on petitioner's behalf to 
take rank according to the time at which it was executed. 


‘That at the time, as set forth in original petition .of inter- 
vention, when the sheriff executed the writ, no valid writs were | 


in the possession of the marshal, for the reasons set forth in 
said original; and even if valid, said writs in the suit set forth 
in said original petition have all been abandoned, discontinued 
or set aside by judgment in this Honorable Court; and peti- 
tioner in intervention, is therefore entitled, as first iu rank, in 
point of time, of valid seizure, to Seine in preference to all 
other attaching creditors. 


‘* Wherefore, he prays that this second supplemental petition 
of intervention and third opposition, be filed; that all parties 
be served therewith, and after due proceedings, for jadgment as 
in the original and fist supplemental petition prayed ; or if it 
should be held that the marshal’s possession, under the circam- 
stances, excluded any possession and contro! of said property by 
the sheriff and the Civil District Court of this parish, and that 
this Honorable Court has jurisdiction over the res, then he 
prays that his attachment, obtained as set_forth, be recognized 
that he be permitted to participate in the distribution of the 
proceeds, and accordingly that (he) be paid out of the proceeds 
of sale in preference to all other attaching creditors subsequent 
in rank to his own, and for general relief, etc.”’ 


ARGUMENT. 


On the issues thus made up and submitted to the court, ar- 
gument took wide range, and a mass of learning was displayed 
on the questions of conflict of jurisdiction, and especially the 

nviolable exclusiveness of the machinery of the Federal Court. 
It was contended that Gumbel had not only not made a seizare, 
actual or by notice, but that such a thing as the assertion of any 
rights based on proceedings in a State. on property in the pos- 
session of the Federa! Couri, was both physically and theoreti- 
cally impossible. It was argued and held that the Federal 
Court in this instance, at least surrounds itself with an impass- 
able barrier, encloses within its ramparts the property of Joseph 
Dreyfus, and disposes of it for the benefit of the favored few to 
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whom the portals are opened, because of their citizenship in 
another state, while the *‘ resident ’’ creditor is beaten back like 
a foreign evemy, though the laws of the state prociaim ‘* that 
the property of the debtor is the common pledge of all his ciedi- 
tors,’’ and the court accepted and applied this doctrine. It held, 
‘“‘that the sheriff had made no actual seizure ; and second, that 
‘‘when property susceptrble of manual delivery has been 
‘‘ seized, and is held by the officer of and under process from 
‘* the court of due jurisdiction, it is incapable to be subjected to 
‘¢ seizure by another officer of and under process from the court 
“ of another jurisdiction.” (Opinion, printed Record, page 49, 
see Appendix) Before stating, formally, our proposition. 
might we not, right here, safely admit the general truth of these 
conclusiors, and yet contend that they do not exclude Gumbel 
from participating in the proceeds? The first proposition es- 
tablishes the conclusion that the marshal had seized the prop- 
erty ; the second, that as a consequence, the court under whose 
writ he did so, acquires by that fact, jurisdiction over that prop- 
erty which no other court, high or low can impair or defeat ; 
but it does not follow that, the court having such jurisdiction over the 
property seized, in such court no rights could be recognized in and to 
the property under its control, except such as result from the execution 
of the writ which secured its dominion. 


In the judgment or decree itself. Record, .page 56, Gum- 
bel’s Intervention is ‘* dismissed for the reason that the sheriff 
under the writ of the intervenors made no levy, and therefore, 
has no privilege upon the fund.” 

_ The intervenor was therefore admitted to a hearing, but the 
fact was found against him, or rather from the fact, the court 
concluded that there was no levy under his writ, and therefore, 
he could maintain no rights against the property or its proceeds. 
In this we contend the court erred. We endeavored to correct 
the error on rule for new trial, but failed. This rule—Record, 


page 532, contained also in Appendiz—sets forth the position of 
plaintiff in error in detail, showing our reliauce on the service 
of garnishment process, and notice of seizure on the marshal. 


On this our contention, and our hopes rest. While what 
constitutes an ‘‘ actual seizure,’ as a mixed question cf law and 
fact, may still be open for discussion, the physical fact remains 
that the marshal had and kept possession, until the property wus 
sold by order of the court under whose writ he held. Weare 
perforce, reduced to the claim on the proceeds, waging the bat- 
tle, not of the sheriff and State Court, as against marshal and 
Federal Court, but of C. Gumbel, the Intervenor, claiming from 
the court a fund in its hands, as against other individual claim- 
ants; and we only ask that his rights be tested and adjudged 
not according to abstract principles of jurisdiction and power, 
as between different courts asserting their respective authority 
as against each other, over a particular suhject matter, but ac- 
cording to the principles which govern the administration of 
law and dispensing of equal justice between the individual sui- 
tors who are before the court. 


We respectfully submitted to the Circuit Court, and now 
urge before your Honors, that for the purpose of administering 
the attachment laws of the State, for the benefit of creditors, 
against a common debtor, who was insolvent, and all of whose 
property was attached. the Federal and State Courts were in a 
measure, courts of concurrent jurisdiction. The suits, the pro- 
cedure, the conditions and effects of the issuance of the writ of 
attachment ; the nature of the cause of action, and the law go- 
verning their maintenance and results, .are identical in State 
and Federal Court; the only feature of difference is that the 
citizens of the State of New York, for example, had the option 
to apply, and did apply to the Federal Court, by reason of his 
citizenship only, while the citizen of Louisiana, must be con- 
tent with the aid of his own State’s Court. In such event each 


court: retains its jurisdiction, as between the plaiutiff and de- 
fendant, but the court, whose officer first seizes, must distri- 
bute it among the various claimants, and this great final tribu- 
nal is asked, to say that according: tu the law of the land when 
the Federal Court holds property of a defendant under writ of 
attachment, no one who could not by original suit invoke its 
power, can makeclaim or assert any right against that property, 


We assume, in the first place, that this court will take a 
liberal view of this question; and while it may justly guard 
with rigorous rule the jurisdiction of the Federal Court, as 
against interference from other tribunals, we believe it will hold 
that that jurisdiction shall be so exercised that vo private rights 
may suffer irreparable loss, and that justice be not profaned by 
suffering such wrong to be done in her name. 


As far as our research and our knowledge go, this precise 


~ issue has never been decided by thiscourt. It was, however, be- 


fore the Circuit Court of the United States, for the Western 
District of Missouri, in identical form, and that court gave to 
our creditor whose writ issued from the State Court, and was 
levied by garnishment process on the marshal, as in the preseut con- 
troversy, rank according to the time of his levy. It was the 
case of Bates and others vs. Days, XVII Federal Reporter, 167. 
We furnish the court in the Appendir, the full text of decision, 
and present now only a statement of it to keep the connection 
of the argument. : 


In that case, ‘* under writs of attachment, ” the marshal had 
seized certain property of the defendant. A subsequent writ of 
attachment issued from a State Court, executed by notice of 
seizure and garnishment process on the United States Marshal. 
A third writ was issued from the Circuit Court, and the proceeds 
being insufficient to satisfy the three writs, a controversy arose 
between the last attaching creditor, in the Federal Court, and 
the plaintiff in attachment from the State Court. There, as in 
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this case, it was contested that the suitor in the State Court 
could acquire no rights against property in the possession of the 
Federal Court. Berkel, €: J., affirmed on motion for rehearing 
by McCrary, Cirenit Judge, gave the writ from the State 
Court rank and recognition, according to the time and order of 
it issuance and execation by service of garnishment process on 
the Marshal. 


This conclusion was reached, as the opinions of the learned 
judges will show, on the facts of the case as an original ques- 
tion. In support of it, however, reference was made to a deci- 
sion of the Supreme Court of tne State of Missouri, in the case 
of Patterson vs. Stephenson, decided in April term, 1883, at 
that time not reported, now found at page 331, 77 Missouri Re- 
ports. To accept the complete application of that case to the 
present it need only be premised, that in regard to the fanda- 
mental rule of jurisdiction, the same principle obtains as be- 
tween a Justice of the Peace and another court, as between the 
most exalted courts inthe land. The Justice’s J urisdiction, once 
fixed, cannot more be interfered with than that of the Circuit 
Court of the United States. | 


In that case the constable, executive officer of a justice of 
the peace court, had seized under a writ of attachment, issued 
by said justice, the stock of goods of one Stephenson. After- 
wards Patterson, who became plaintiff in error to the Supreme 
Court, sued out writs of attachment in the Circuit Court (State - 
circuit) of the county, and “‘ the sheriff undertook to execute on 
the same goods.’’ (The words in ‘‘ * * ” are literally from 
the decision). He found the constable in possession. ‘The con- 
- stable without yielding his possession, in conjunction with the 
sheriff proceeded * * * to invoice the goods, each presenting 
a list.’”’ Subsequently, other suits were filed in the Justice’s 
Court and the contention was that the sheriff had made 
no levy under Patterson’s writ and he could make no claim be- 


et cee Ae PA 


seen mess rh 


. mace Ae, 
= ecerpemescntes tet OTTO 
ty — . 
i ri i 4 bi 


pm ty near eh en ale emp inden 


cause the Justice Court’s possession of the property made all 
interference, founded on writs from other courts, impossible. A 
contention identical with that ander consideration. The Court, in 
a lengthy and well reasoned opinion, every word of which is 
an argument in this cause, found otherwise. We quote from 
the body of the decision the following portion exactly in point : 


‘* The counsel for-defendants in error contends with much 
plausibility, that when the plaintiffs sued out their writ, the 
property being pro forme in the constable’s hands, under an 
antecedent writ, was already in custodia legis, and, therefore, 
the sheriff could not legally execute his writ on this property. 
This argument rests on the postulate that the execution of the 
writ of attachment is an actual seizure, a caption of the prop- 
erty ; and, therefore, another jurisdiction and another officer 
cannot interfere, by a seconil writ, without disturbing the prior 
custody and possibly breaking the peace and producing con- 
flict, confusion and disorder. 


‘‘ The strict logic of this rule would enforce the conclusion 
that one officer under a competent writ has seized the property, 
it is, until the satisfaction of the debt for which the seizure was 
made, actually withdrawn from the operation of any subsequent 
writ, even in the hands of the same officer. Literally adhered 
to, there could be no qualified, simulated or equivalent execu- 
tion of a second writ. And yet text writers and courts, singu- 
larly enough, while denying the right of the imposition of a 
second writ of attachment from another court, by another officer, 


on the property already attached, held. nevertheless, that the 


officer first attaching may lay any number of succeeding writs 
on the property already seized by him, and after satisfying the 
first writ may apply any resdue of the attached property to the 
remaining debts in their order; and it is also held that sepa- 
rate writs from different jurisdictions may simultaneously be 
levied on the same property by different officers, so that nei- 
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ther will acquire a priority, but a joint custedy.”” Drake on 
Attach. Sections 263, 265,. 269 and authorities cited. 


‘On principle and reason the validity of succeasive levies by 
the same officers on the same property isa recognition of the 
practical fact that there may be, after a taking into custody of 
the law the property of the debtor, an effectual imposition of 
another writ without an actual caption, or a taking away of the 
property, or an appropriation of it for the time being, to the 
attaching creditor’s claim. It is held in sach case that the 
second writ in the hands of the same officer is execated by him, 
sub mode, so ‘‘it will be available to hold the suplus after 
satisfying the previous attachment, or the whole of that (the 
first ) attachment should be dissolved. In such case no overt 
act on the part of the officer is necessary to effect the second 
levy, but a return of it on the writ will be sufficient. So, where 
the property is in the bands of the bailee, the officer who 
placed it there may make another attachment, without the 
necessity of an actual seizure, by making return thereof, and 
giving notice to the bailee.’”’ Drake on Attach., Section 269. 
In Tomlinson vs. Collins, 20 Conn., 364, it is held in such cuse 
that the second attachment is valideven without any notice to 
the bailee.’’ 


‘‘ Evidently the making of a second levy by the same officer 
is recognized because it does not disturb his castody of the 
property. If the rule which prevents one officer from levying 
on goods seized by another officer, rests mainly on the preven- 
tion of conflict of jurisdiction and the interference of one 
officer with the prior castodianship of another, then, on the 
maxim, cessante ratione legis, cessat ipea lez, I can see no reason 
for the operation or recognition of the rule, where the second 
levy does not produce such conflict or interference. For it 
must be borne in mind that the other requirement of the law, 
that the levying of an attachment is au actgal seisare.of she 
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property, is satisfied in the case of successive levies by the 
same officer, by a constructive application of the succeeding 
writ “to the suplus after satisfying the previous «ttachment.’’ 
Why, then, was not the act of the sheriff in the case now under 
consideration, in taking the invoice of the goods in connection 
with the constable, ‘‘ available to hold the surplus «after satis- 
fying the previous attachment,” made by the constable? The 
constable had the requisite notice. It in nowise inrerfered 
with the prior custody. It produced no conflict, and would 
lead to no coufusion.’’ 


So, had the marshal “ notice’? of Gumbel’s writ, and no 
conflict, interruption, or disturbing interference resulted. It 
only made for the court, whose officer had the property, the duty 
to decide for him the rights of various claimants. 

We pray now the particular attention to the fact that the 
soundness of these decisions was not called in question by the 
Circuit Judge, but they were held to have been rendered on 
statutory provisions of Missouri law, and inapplicable because 
the law of Louisiana has no such statutes. In all other res- 
pects the issue is fairly and clearly stated ; but we show by 
the statutory law furnished in Appendiz that the learned judge 
committed an inadvertent error, for which we take our share 
of the blame, as we did not specially bring the statute to his 
attention. He says: 


** It disposes of this part of the case to say, that the sheriff 
‘‘ made no seizure, no caption of the property ; its possession 
‘‘ was withheld from him and access to it was forcibly denied 
‘*him. Whether this was done under color of a good or bad 
‘*‘ writ, or without any writ, all seizure was prevented and no 
‘** lien was affected. This would end the case of the intervenor as 
“‘to any privilege upon the fund, unless he can maintain that the 
‘* marshal, holding under color of a writ from this court, can be made 
“* to hold also under a writ from the State court subsequently served 
** by the garnishment. 
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‘“‘The authorities for this proposition cited are Patterson 
‘< vs, Stephenson, unreported (since reported, as cited above, ) 
‘¢ decided by the Sapreme Court of Missouri, April term, 1883, 
‘‘ and Bates vs. Days, 17 Federal Reporter, 167. Those cases are 
‘* put by the courts, which decided them upon a statute of Missouri, 
‘‘ which was deemed to have been adopted by the practice Act 
‘*‘ of Congress, regulating the procedure in the Federal coarts. 
‘* In Louisiana we have no such statute, and there is, therefore, 
‘¢‘ no need to discuss the question, as what would be the legal 
a coomnqae if one existed.” 


And the learned judge proceeds to say that “‘in this State 
‘ the courts are to be guided by the doctrine which is settled 
‘* by the cases in Hagan vs. Lucas, 10 Peters, 400; Taylor vs. 
‘* Carryl, 20 Howard, 583, to the effect that when property sus- 
** ceptible of mauual delivery has been seized and is held by the 
‘* officers of, and under process from the court of, one jurisdic- 
** tion, it is incapable tu be subjected to seizare by another 
‘* officer of and under process from the court of another juris- 
‘* diction. The authorities are collated in Wilmer vs. Atlanta 
‘and Richmond Air Line R. R. Co., 2 Wood’s, pp. 427 and 
ee 428.” 


We respectfully submit that, even on general principles, 
the decisions referred to do not support the conclusion adverse 


to Gumbel’s pretension. They assert and maintain only the 
doctrine that there cannot be two possessions. The language in 
10th Peters, we admit, is very sweeping, but, clearly, the court 
only decided that property seized and held by the officer of one 
court could not be seized and taken by the officer of another 
court. The casein 20th Howard, page 583, is clearly to that 
effect only, and by referring in that case to the casein 10th 
Peters, this court merely emphasized its conclusion that while 
property was in the custody of one court it could not be taken 
into the custody of another. In. Buck vs. Colbath, 3 Wallace, 


335, this court interpreted its own decision, in a case involving 
a similar issue—Freeman vs. How, 24 Howard, 540—saying that 
it decided only ‘‘that property held by the marshal, under a 
writ from the Federal court, could not be lawfally taken from 
his possession by any process issuing from a State court, and 
nothing more.”’ | 


In the case in 2 Wood's, 427 and 428, iu which it is said the 
authorities are collated, nothing is held applicable to this case 
except the almost general proposition that propeity in the 
possession of a receiver, appointed by the State, eould not, and 
if it could, should not be taken out of his possession by order 
of the Federal Court, unless there were “special circumstances” 
in the case, ‘‘ takiog it out of the ordinary rule.’ Mr. Justice 
Bradley rendered this decision, and among other things, lays 
down the proposition: ‘‘It is too well settled to admit of con- 
troversy, that when two courts have concurrent jurisdiction of 
a subject of controversy, the Court which first assumes juris- 
diction has it exclusive of the other.”’ 


So, we respectfully submit, irrespective of what the statute 
law of Louisiana may be, that the decision and the established 
jurisprudence urged against the appeals of plaintiff in error, 
have only recognized and applied the doctrine that there can 
not be adverse possession or custody; the thing is self-evident, it 
could be reduced to the form of an axiomatic trath. If such 
conflicts were permitted. who would settle and adjust them? 
Each court represents the power of the land: the State, no 
less than the Federal Court has behind its dignity and behest, 
the power of the whole nation to enforce its decrees: the 
State’s primarily ; the nation’s, if the State is inadequate in 
power. Where could the final arbitrator come from? 

But never yet, as far as we could learn, has it been 


held that a Court, say a Federal Court, seized of jurisdiction, 
over property in its control, could not, or would not, hear a 
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claimant asserting rights upon such property, based on legal 
proceedings in another court. 

The case at bar presents, a radical, almost self-evident 
feature of difference, from those cited by the Circait Judge; a 
feature so clearly defined in the Bates and Patterson cages that 
we fear to exhaust the patience of your Honors by further 
repetitions. : 

It remains only to call your Honors’ attention to the statiite 
laws of Louisiana, to shuw, not only that such statates were in 
force, but that they are. if possible. more explicit than the law 
of Missouri. | 


We have collated in the Appendiz the articles of the Code 
of Practice on ‘*‘ Third Oppositions.” These, in themeelves, re- 
inforced by the settled jurisprudence of the State, that the 
court which issued the process on which the property first came 
in its custody must distribute it, are sufficient to show the prac- 
tice in the Lonisiana courts. In addition to thosecited, we 
submit the following: 


Article 723, C. P. ‘“‘ When several successive seizures are 
‘‘ made of the same property, the creditors making them are 
‘¢ entitled to a preference over other ordinary creditors, accord- 
‘* ing to the order of their seizures.”’ 

Then, as if all this was not sufficient, the Legislature 
enacted the special statute, set opposite that of the State of 
Missouri, which. at least, completely establishes the identity of 
issue between this and the causes cited from the Federal Circuit 
and State Supreme Court of Missouri. 

This statute (see Appendix), though not so long in words, 
is as comprehensive in spirit as that of Missouri. _ It refers all 
cases of conflicting privileges upon property to the court “‘ by 
whose mandate the property was first seized, either in mesne 
process or an execution.’’ 
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To anticipate a possible objection, we desire to call atten- 
tion to the signification of the word ‘*‘ privilege.” In its strict 
technical meaning it is equivalent to the common-law term 
“lien ;’’ but it is also used to express the ** right of preference 
or priority,’’ which an attaching creditor acquires over those 
who attach after him. That this meaning of the term is em 
braced in its use, in this statute, is confirmed, if confirmation 
were necessary, by the phrase mesne process. 


We submit, that these laws, under the Practice Act of Con-. 
gress constitute, as was held in the Bates case, a part of the law 
of attachment, to be recognized and enforced by the U. S. Cir- 
cuit Court. 


We ask your Honors, further, in reviewing this question 
of conflict of jurisdictions, if it is involved at all, to bear in 
mind that the rights asserted upon the proceeds of the attached 
property, by all parties to this record, are of the same nature 
and origin. No one claims any special privilege or right of 
ownership or claim in rem. <All claims asserted are based on 
attachment suits, the only difference being that all attached in 
the Federal Court, except the plaintiff in error, whose “luck- 
less fate,” it is to share with the defendant, Dreyfus, the dis- 
tinction of being a citizen of Louisiana. 


Of the remarkable proceeding by which the defendants in 
error, obtained the benefit of the marshal’s “ possession,” little 
need be said; the less the better. The marshal, perhaps, is 
justifiable ; he acted under writs of the Circuit Court. The 
Circuit Court having jurisdiction in the suits, it was not for him 
to decide that such writs should not have issued on Sunday. 
He might have had the regard for the “uncertainty’’ of law, 


which the constable had in the Missouri case, and given the 


sheriff a chance. Surely, the sheriff did not come as an 
enemy or an interloper ; he had his duty to perform; and he 
performed it, as well as the marshal would permit him. The 


sheriff appeared, and failing in his demand for the property, 
the latter served the notice of the writ he held with garnishment 
process on the marshal. The defendants in error, ‘well knowing 
that they had nothing under the Sunday writs, held ou to their 
illegal and violent possession until the Monday writs 
could be executed. Does not a grave and_ earnest 
question arise here, whether it is right, not to say decent, 
that these creditors whose first possession was illegal should 
be - permitted to derive any advantage from their palpable 
abuse of legal remedy. We will not impose farther on your 
Honor’s time by an argument on the “ethics ’’ of such a condi” 
tion of things, but we do wish to show your Honors that in 
somewhat similar situations, the Sapreme Cuurt of Louisiana, 
in several instances, rebuked such unbecoming stratagems by 
depriving the culprit of the advantage sought to be attained. 
In Gilbert vs. Hollinger, 14 A. £41, it was held that: ‘‘ property 
brought wrongfully within reach of the process of our courts, 
cannot serve as the basis of an attachment, which, were the prup- 
erty otherwise within their jurisdiction, would be‘ sustained. 
The fact in this case was as stated by the court: ‘* Plaintiff, 
‘‘ who, as well as defendant, was a citizen of Alabama, falsely 
‘* swearing that the latter was a citizen of Louisiana, sued him 


_ * here in the Federal Court, and under an attachment of his 


‘¢ property in a county parish, brought it to New Orleans. 
‘‘ Once there, the suit in the Federal Court-was dismissed, and 
‘‘ simultaneously an attachment, based upon the truthfal alle- 
‘¢ gations of defendant’s non-residence, was sued out against the 
‘* property in one of the State Courts. Held, that the suit must 
‘be diswissed.”?’ And in the case of Paradise vs. Furmer’s 
Bank, 5 Ann., 710, it was held. “ property fraudently or forci- 
bly withdrawn and brought to this, from a sister state, a com- 
petent court of which has issued some order relative thereto, is 
uot liable here to attachment, so as to defeat rights acquired by 


marshal held the property under color of these writs when the. 
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virtue of the previous order. The prompt restitution of the 
property will be’ ordered, or such decree entered, as will pre- 
vent any right being acquired by such fraudulent attempts.”’ 


Whatever force or application this court may accord to the 
principles here laid down, in the present cause, you cannot but 
admit their equity and propriety. They show a most delicate 
sensitiveness on the part of our court, not to Impede or thwart 
the work of another jurisdiction, and a quick and effectual re- 
buke to any improper schemes in which the machinery of the 
courts is resorted to, as an instrument of wrong or injustice. 


With such principles to guide them, can it be doubted, if 
the situation had been reversed, that the State court would 
have hesitated a moment to direct its sheriff to release the 
property, and recognize the seizure and custody of the United 
States marshal? And is it too much to expect that the Federal 
tribunals will show the same regard for the sister State courts, 
especially within the limits of substantially concurrent jurisdic- 
tion ? 


We submit, therefore, in retrospective review : 


I. That the property, in kind, should have been delivered to 
the sheriff of the State court, and jurisdiction over it 
transferred by the circuit court to the State court. This is 
now physically impossible, but plaintiff in error exhausted 
all remedies, as the record shows, to obtain that result, be- 
fore the property was sold. A fortiori should the proceeds 
be allowed to the satisfaction of his writ. 


II. At all events, the notice of seizure and garnishment pro- 
cess served on the marshal, in possession, after ineffectual 
efforts by the sheriff to a bodily seizure. must be held valid 
notice of a valid attachment issued from a competent court of, 


ad hoc, concurrent jurisdiction, andjallowed to enure to the - 


benefit of the suing creditor, according to the rauk of his 


attachment, which must be determined by the time same 
was executed, in the manner set forth. 

Ill. Asall writs of attachment under which the marshal held 
the property when the notices of Gumbel’s attachment were 
served have either been abandoued or dismissed, his attach- 
ment became first in rank, and he should have been decreed 
entitled to be paid the amount of his claim in preference to 
each and every one of the defendants iu error. 

And we pray accordingly. 
Most respectfully submitted. 
CHAS. F. BUCK, 
GEO. H. BRAUGHN, 
For Plaintiff in Error. 
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APPENDIX. 


Articles of Code of Practice on ** Opposition of Third Persons.’ 


Art. 395. *‘ This opposition is a demand brought by a third 
person, not originally a party in the suit, for the purpose of 
arresting the execution of an order of seizure or judgment ren- 
dered in such suit, or to regulate the effect of such seizure in 
what relates to him.” 

Art. 396. “Such opposition may take piace in two eases: 

1. When the third person making the opposition pretends 
to be the owner of a thing which has been seized. 

2. When he contends that he has a privilege on the pro- 
ceeds of the thing seized and sold.” 

Art. 397. ‘** This opposition must-be made before the court 
which has granted the order of seizure or the judgment, in vir- 
tue of which the provisional seizure has been effected.”’ 

Art. 401. “If, on the contrary, the opposition be made on 
the ground that the third opponent has a privilege which enti- 
tles him to be paid in preference to the party making the seizure 
out of the proceeds of the sale of the property seized, as when. 
there are several seizures or conflicting, claims on the same 
property; such opposition may be made by motion, of which 
due notice must be given both to the party who has made the 
seizure and to the sheriff; and the court, without requiring any 
security from the third opponent, shall direct the sheritf to 
retain in his hands, subject to their further.order. the proceeds 
of the sale.’’ 


Statute of Missouri, etc., cited in Bates and others vs. Days. 


‘“*“ Where the same property is attached in several actions, 
by different plaintiffs against the same defendant, the éourt may 
settle and determine all controversies which may arise between 
any of the plaintiffs in relation to the property, and priority, 
validity, good faith and effect of the different attachments, and 
may dissolve any attachment, partially or wholly, or postpone 
it to another, or make such order in the premises as rizht and 
justice may require.”’ 


Statute of Louisiana on same subject, being See. 37. Act 
No. 341, Acts of 1855, page 491, re-enacted as Section 1942, 
‘* Revised Statutes of 1870.’’ 


@—e —@ 


¢ 


Section 1942. ‘‘ Whenever a conflict of privileges arises be- 
tween creditors, all the suits and claims shall be transferred to 
the court, by whose mandate the property was first seized, either 


in mesne process or on execution, and the said court shall proceed — a 


to class the privileges and mortgages according totheir rank _ 
and privilege, in a summary manner, after notifying the par- — 
ties interested.”’ pag 


(N. B.—This statute had escaped attention and was not cited 


to the learned judge a quo. It was argued, however, that, inde- 


pendent of such statute, the law and jurispradence of the State, 
regulating the distribution of property auder conflicting seizures, 
was, in. theory and practice, in accord with the Missouri statate 
applied by the Federal Judges in the Bates-Days case, ) 


Opinion and Statement of Facts. 
(Printed Transcript, pages 49 et seq.) 


‘¢These cases are submitted together with reference to the 
distribution of the proceeds of property seized uuder attach- 
ment. ‘The questions are as to the claim of a creditor under an 
attachment from the State court, and as to the order of priority 
of creditors obtaining attachments in this court. _ 

‘* Various creditors had obtained attachments on Sunday in 
this court, which were also levied on Sanday. The same, and 
other creditors, obtained attachments in several suits also in this 
court, some early Monday morning, shortly after midaizht, and 


. others between 8 and 10 o’clock, a. m., which were also levied 


upon the same property. , 

*‘The intervenor had obtained his writ from the State court 
on Saturday. Early Monday morning, shortly after midnight, 
and while the marshal was holding possession of the property, 
under the Sunday writ alone, the sheriff-came to the store where 
the property was situated for the purpose of serving the writ 
and demanded entrance, which the marshal refused. The sher- 
iff placed his keepers around the buildiug and guarded the 
same continvously down to the time of the sale, and served 
notice of seizure and subsequently process of garnishment upon 
th6 marshal in charge of ti.e store, before the service of any of 
the Monday writs, who had executed the process of attachment 
from this court The marshal preserved his possession without 
interruption from the moment of seizure down to the time he 
sold the property under the Monday writs, the Sunday writs 
having been abandoned. The property seized was the wines 
and brandies, etc., the stock of a wholesale liquor store. 
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his is the first. Asa proposition of law, it is indisputable that 
when a plaintiff has unlawfully obtained possession of a debtor’s 
property, for the purpose of levying process upon it, such levy 
is wrongful and cannot be upheld as against one who is So situa- 
ted that he can urge its invalidity. Wells vs. Gurney, 8; Barnes 
vs. Cress, 769; Isley vs. Nichols, 12 Pick., 270, and Closson vs. 
Morrison, 47 New Hampshire, 482. If this was a suit brought 
by the debtor against the officer, or if the creditor who attempted 
to attach through the sheriff had been able to acquire any lien 
upon the property sought to be reached, then the objection could 
be urged. But it cannot avail as presented by this creditor ; for 
either the Sunday plaintiffs did not detain unlawfully, and did 
not thereby obtain a week, day seizure, or else the party here 
urging the objection is endeavoring equally to profit by the 
detention. It is as if plaintiff had brought property within 
a jurisdiction and then seized, and subsequently a second plain- 
tiff had obtained and levied process and sought to establish 
priority bv urging against the first plaintiff the wrongful im- 
portation. The answer would be that the illegality furnished 
the opportunity for both seizures, and neither plaintiff could 
urge it against the other. Until some party presents a case 
whose title, independent of the detention, the court can be gov- 
erned only by the order in which the levies. were made. 

“The seizure of Corning & Co., No. 10,354. therefore ranks 
first. Next, and as simultaneous seizures must rank these in 
Krebs & Spiess, Maddox, Hobart & Co., T. Altsheed & Co., B. 
Dryfas & Co., Hoffheimer & Co... Wm. Adler, and Calmer 
Lazard. 

“ And, after these, as well as that of Elias Block, the seizure 
of H. Weiller & Co., which were effected subsequently, viz: 
at 10:35 of Monday morning. Since the proceeds will more 
than satisfy the judgment in the case of the first seizure, and 
will not satisfy the judgments of those cases of simultaneous 
seizures, the costs must first be paid ; second, the judgment to 
Corning & Co., and the residue must be divided pro rata among 
Krebs & Spiess, Maddox, Hobart & Co., T. Altsheed & Co., B. 
Dreyfus & Co.. Hoffheimer & Co., William Adler, and Calmer 
Lazard, according to the amount of their respective judgments, 
and let the matter be referred to E. R. Hunt, commissioner, to 
make the tableau of distribution. 

“ The foregoing is the statement of facts and my conclusions 
of law derived from them in this cause, the jury having been 
waived. 

“ (Signed). EDWARD C. BILLINGS, 

Judge.” 


Rule for New Trial. 
(Printed transcript, pages et seq.) 


“On motion of Braughn, Back, and Dinkelspiel and A. H. 
Leonard and Morris Marks, counsel for C. Gumbel, intervenor 
and third opponent, it is ordered that all parties to the jadg- 
ment herein rendered on Tuesday, April Ist, and in interest 


herein, show cause on Saturday, the 5th day of April, 1884, at 


11 o’clock a. m., why the said judgment should not be set aside 
and a new trial granted for the reasons, to-wit : 

“‘ist. That said judgment is contrary to law and evidence, 
especially in this, that the court erred in not admitting the va- 
lidity of the seizure made in behalf of C. Gumbel, on Monday 
morning, October the 29th, 18S3, in this farther, that said seizure, 
having been effected at a time before any writs of attachment, 
under whieh rights of preference are claimed herein, were 
placed in the hands of the marshal of the court, entitled mover 
to payment out of the proceeds in preference to any other at- 
taching creditors hereiu, and the court erred in refasing so to 
decide ; in this farther, that (the) court erred in holding that 
there is or was any substantial difference in the laws regulating 
the effect of seizures by attachment; that the jurisprudence of 
the State on said subject, as settled by the decisions of the 
Supreme Court, is identical with that uf the State of Missouri 


as fixed by statute, and such jurisprudence as part of the law — 


on attachments is as much within the scope and contemplation 
of the Act of Congress as if same were expressed in a legislative 
enactment. 


“94. That the court erred in refasing to hold and decide - 


that the demand upon the marshal herein by the civil sheriff, 


notice served, and the process of garnishment on said marshal, _ 


constituted a valid seizure. 
‘‘ 3d. That the possession of the marshal of this court, though 


under the Sunday writs, was a possession under color of law, « 


could not physically be disturbed by the sheriff of the civil dis- 
trict court, and the demand, notices and garnishment aforesaid, 
fixed the rights of mover as attaching creditor, and entitled him 
to share ir the distribution herein, his rights to be determined 
according to the time at which the said acts of seizure were 
done. 

‘4th. The jury having been waived, the Court should, be- 
fore rendering judgment, have made a specific finding of the 


facts, and so far as the reasons for judgment recites the facts, or . 


purport to recite the facts proved in the case, same is incom- 
plete in not stating all the material facts, and a serious error is 
contained therein, to wit, in the statement that the garnishment 
process of C. Gumbel was served on the deputy marshal, whereas 


\ 
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the-fact is that it was served on the marshal, and at a time prior 
to that at which the attachments opposed to mover were placed 


in the hands of the marshal. 
‘“< Motion refused May 19th and judgment signed May 20th, 


1884.” Printed Record, pp. 59-7. 


Opinion of Judge Krekel in the case of Bates et al. vs. Days. 
Circuit Court W. D. of Missouri. 
Reported page 167, Vol, X VII, Federal Reporter. 


Bates, 2 citizen of New York, sued Days. a citizen of Macon 
City, Macon county,in the State of Missouri, by attachment, on a claim 
amounting to $3,800, and the United States Marshal, on the 20th day 
of March, 1882, under a writ, seized a stock of goods, books, notes, and 
accounts, valued at $12,000, as the property of Days. On the day of the 
seizure, one Rubey, a citizen of the State of Missouri, as assignee of the 
Macon City Savings Bank, sued out an attachment in the State court 
against Days on a claim of the Bank for $35,5°0, and the sheriff of Macon 
county, to whom the writ was directed, undertook to levy the attach- 
ment on the property seized by, xnd in the actual possession of, the 
United States marshal. In his return the sheriff states that he levied 
the attachment on the stock of goods of Days, subject to the attachment 
of Bates in the United States court, and that he notified the marshal 
of the attachment and levy, and that he summoned him as garnishee. 
Some days after the levy by the sheriff, Hemphill and Bailey, two non- 
residents of the State of Missouri, sued out an attachment each against 
Days in this court, and the United States marshal levied the same on 
the goods which he had seiz2d on the attachment of Bates. The prop- 
erty attached was sold under an order of this court, and about $8,000 
realized. The first attachment of Bates, amounting, with costs, to 
about $4,000, has been paid. There remains in the registry of the 
court the balance of proceeds, which is claimed by Rubey under his 
attachment, and by Hemphill and Bailey on theirattachments. These 
adverse claims are the matter in controversy. 


The difficulty grows out of the construction of the act of 
Congress regarding attachments, and the application of its pro- 
visions to the State laws on the same subject. The laws of 
Missouri make provision for two or more attachments issuing 
out of the same or co-ordinate courts in the State, but are silent 
as to attachments in United States courts, Rubey, assuming 
that the State attachment laws prevailed in them, heretofore 
moved this court for an order directing a transfer of the cases 
from this to the State court, to have them determined uuder the 
State law. This application was denied. because non-residents 
of the State are entitled to have their controversies determined 
in the Federal courts. Rubey thereupon applied to be made a 
party to the proceedings in this court, so as to enable him to 
assert his rights. Leave was granted. Hemphill and Bailey, 
though later than Rubey in time with their attachments, yet 


proceeds i r , becanse they say Ruhey has no 
im this court. This upon the construction 


given to the Federal and State attachment laws. And fret of 
the provisions of the Federal statute: . 
Section 915 provides: ‘‘ In common-law casesin the circuit 
and district courts the plaintiff shall be entitled to similar reme- 
dies by attachment or other process aguinst the property of de- 
fendant which are now provided by the laws of the State in 
which such court is held for the courts thereof.” All other 
provisions regarding attachments, found in the United States 
Statates, pertain to exceptions or limitations, or look to the 


pro 

be similar to those provided fur the courts of the State. 

are the remedies provided by the laws of the State of Missouri 
in cases such as the present? Section 447 of the statutes of 
peers a eA 
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ond eiect of the different attachments, and B28 pam eo any attach- 

ment, partially or wholly, or postpone it to another, or make such 
order in the premises as right and justice may require. 


If the writs issue from different courts of co-ordinate juris- 
diction, such controversies shall be determined by that court ia 
which the first writ of attachment was issued. 

Under the provisions of the laws of the United States cited, 
this court administers the laws of the State of Miaouri regard: 
ing attachments. That law, as is shown in the provision cited, 
ae ee oon eee 
termination of the property between Rubey, H 
Bailey. That Rabey, with his attachment in 
was prior in time to Hemphill and Bailey, is not 
it is said that Days’ property was in the hands 
States marshal—in other words, in 
therefore could not be attached. This_is true, 
in-a case like this, is meant the actual scizing 
the property and the taking it out of the hands 
In this case such seizure was u , for the 
stated, was in the hands of the law. 


ix 


ing the same to be levied, and notifying the United States mar- 
shal, as he did, it gave him a lien on the surplus and a standing 
in this court such as enabled him to assert his rights, which he 
did in due time. Taough the marshal’s retarn shows that he 
made additional levies in the Hemphill and Bailey cases on the 
same goods he had seized under the attachment in favor of 
Bates, vet it is apprehended that if he had returned the second 
and third—the Hemphill and Bailey writs—with the indorse- 
ment that since the seizure under the Bates attachment addi- 
tional writs of Hemphill and Bailey against the same property 
had come into his hands, and that he held the property subject 
to these several attachments, such a return would undoubtedly 
have been good. The executive officers of courts should ander- 
stand that when writs issue from State and Federal courts 
against the same property, the officer first obtaining possession, 

on being notified that a State court officer, as in this case, has a 
writ against the same properiy. all reasonable facilities should be 
offered such officer to make a fall return, and the officer holding 
the property should show in his return whatever was done by 
such State court officer. Federal and State courts are not 
foreign courts, or in hostility to each other, in administering 
justice between litigants. The citizen of the State in the Fed- 

eral court is as mach in his own court as in the courts of the 
State. The rights he has he cannot be deprived of in a Federal 

court. The citizen of another State has the same claim to a 
debtor’s property in the State of Missouri as a resident, but no 

more. In the case before the court, Rubey, being prior in time 

with his attachment to Hemphill and Bailey, is prior in right. 

Attachments of State courts are valid and binding in Fed- 
eral courts, and their priorities are to be ascertained under the 
laws of the State, where no Federal law interferes. 

It might well be that the levy, as shown by the return of 
the sheriff, is good under the fifth subdivision of section 118 of 
the statute of Missouri. which provides “‘ that when goods and 
chattels, money or evidences of debt, are to be attached, the 
Officers shall take the same and keep them in his custody, if 
accessible; and if not accessible, he shall declare to the person 
in possession thereof that he attaches the same in his hands, 
and summon such person as garnishee:” No stress, however, 
is laid on this provision preferring the placing of the decision 
on the broader view of the law as stated. 

The authorities cited for the non-resident claimants as to the 
necessity of an actual seizure to make a valid levy, and the 
want of such, as well as the insufficiency and illegality of gar- 
nishing an officer, are not in point. The property being once in 
the possession of the law, the court determines the rights of the 
parties before it having claims thereto. The judgment is in 
favor of Rubey for the balance in the registry of the court. 
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Opinion of MeOrary, C. J., in same cause, on Motion for Rehearing. 


Section 447 of the Revised Statutes of Missouri makes care- 
fal provision for the adjustment of all questions out of 
the levy of several writs of attachment issued from the same or 
from different courts upon the same property. The 
here is; does it apply to a case where some of the writs issue 
from a State court and others from a Federal court? I am 
clearly of the opinion that it does. The United States has no 
attachment law of its own, but its courts are required to ad- 
minister the remedies by attachment which are provided by 
the law of the State in which such courts are held. Rev. St. § 


915. 

We must administer the attachment laws of the State as we 
find them,. and so as to afford to suitors in the Federal courts the 
same remedies afforded to suitors in the State courts; neither 
more nor less. To exclude the section above named from the 
attachment law of Missouri, which we are to enforce in the Fed- 
eral courts within that State, would be to favor the non-resident 
creditor, who can sue in this forum, by giving him an unfair 
advantage over the resident creditor who must sue in the State 
court, and who must, of course, abide by that statate It may 
be true, as contended by counsel for intiffs, that there are 
difficulties in the way of of the enforcement of this statute in the 
Federal courts; but they are not insurmountable. If they were, 
the result would probably be to deprive this court of jurisdic. 
tion in attachment cases. If this court cannot administer the 
remedies by attachment according to the statute of the State, 
and afford to suitors all the remedies provided by those statutes, 
it may be doubtful, to say the least, whether it ought to enter- 
tain a suit by attachment at all. 

The provisions of the attachment law of Missouri providing 
a mode whereby questions of priority may be determined in 
such a case as this, are an important part of the State law upon 
the subject of attachment, and it seems to me that this court 
should administer the whole statute, and not a part only. 

The other question presented relates to the sufficiency of the 
levy made by the sheriff under the writ of attachment issued 
from the State court. Upon this subject I am satisfied to abide — 
by the reasoning of the district judge in his opinion herein iahen 
the former hearing, fortified and supported as it is by the 
of the Supreme Court Commission and the Supreme Court ‘of 
Missouri, in the precisely analogous case of Patterson vs. 

April term, 1883. 
The motion for rehearing is accordingly overruled. 
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SUPREME COURT OF THE UNITED STATES. 
_ OCTOBER TERM, 1884. . 
‘No. 1100. 


CORNELIUS GUMBEL, PI.aINTIFF IN ERROR, 
3 DCTsus 


JNO. R.G. PITKIN, U.8. MaRsHat. KERBS & SPEIS8 AND 
OTHERS, DEVENDANTS IN ERROR. 


Brief for Plaintiff in Error on es to Dismiss, etc. 
CHAS. F. BUCK, 


GEO. H. BRAUGH®S, 
Coums:} ::.. ilaintiff in error. 
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Second. The.second ground for dismissal is that “no as- 
sigument of errors was transmitted with the record, etc.,” and 
Micas vs. Williams, 104 U.S. 556, is cited te sustain the point. 
In:this case the absence of an assignment of errors was stated, 
cumulatively, drguendo, but was not made the basis of the deci- 
sion; and if it was this Honorable Court has since decided in 
School District of Ackley vs. Hall, 106 U. S., page 428, that “a 
writ of error will_not be dismissed for want of jurisdiction by 
reason of a failure to annex thereto or return therewith an as- 
signment of errors, — to the requirements of section 997, 
Rev. Stat.” . 3 

. Fhird. . The: third ground for dismissal is “the writ of error 
does. not. set forth the names of the members of the several 
firms mentioned in the writs as defendants. etc.” 

On a strict application of the rule laid down in the case of 
“ The Protector,” 11 Wallace, &2, cited by counsel for defendants 
in error, meving the dismissal, this point woud seem to be very 
serious if not fatal.. 

' Bat we reapectfally submit to your Honors in answer to this 

ist. That by the pleadings and forms of appearance, both 
in the:lower court and in this court, the point has been waived. 

2d.--Under the laws of Louisiana a partnership, is a dis- 
tinct “entity ”or “person,” that muy sue and be sued as such, 
without regard to the component members, and a suit against 
the “ firm” brings all-such component members into court. 

3d. Under the: acts of Congress, especially section 1005, 
B.S, the defect, if such it be, is remediable, in the discretion of 
thie Honorable Court. 

First. Throughout the proceedings in the lower court 
movers have been cited and have appealed and pleaded in the 
capacity recognized by the laws of Louisiana, to-wit. As a 
“ legal person” epsaais a to stand in judgment for its individual 
members. 


See “acceptance of service,” record, page 24, in this form :— 
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T.. J. Semmes & Payne: and - ; Mrncet @aDlenntoe te Maa 
Speies,. Maddux, Hobart&Co. . .< © i: 
See also “answer” :of Kerbs & Speiavand . 


onnstel See,. also, marshals retarn of cutview: of thé eelicate 


pages 64 and 66. ; 424 te dein! ete 


Second. Su euppert of eur. ccamiquiensiiaaenaaal 


under the laws of Louisiana 9. commercial: copetammbip: Io's 
distinct “ entity” or “person,” we submit is estenes thetiioving 
from the decision of the Circuit Court of the Leuisiate Citently 
in the case of “ Liverpool, Brasil: aad: River Pitts Havigitin 
Compeny vs. Agar & Lelong,” the Hea--3. CG. Billlagg DS 
sitting in the Circuit Court ameapagente Podesal ‘Rapecta; 
page 66): . iiniggs aévee et? ; 
«The facts relating to the exceptiontnits this eme-ere hadi 


pated. This is a suit to recover upon a. demnmnifst Sever of the: 


plaintiff against the defendants as « 
firm of Agar & Lelong, domiciled and deing-besiness ‘ia: the 


city of New Orleans, and there incurring. the obligation setght | 


to be enforeed. The partnership and.eadh of the meiibers have 
been cited, and have severally pleaded. the want .ef jurisdiction 
in this Court, on the ground that the. plaintiff is: cm slien;‘and 
that Lelong, one of the defendants, is aleo-qn alien: It-is cou* 
ceded that Agar is a citizen of Louisiana; that: the: pertaasship 
of Agar & Lelong was a commercial partnership, domiciled and : 
doing business in the City of New Orleans, and composed of the 
defendants, Agar and Lelong, and that the obligation encden: 
originated there. It is urged as legal consequences ef. thete ad- 
mitted facts: 1st.. That since the partnership of the defendants . 
is in active existence under the laws of Louisiana, it alone can. 


be sued upon a partnership obligation. 2d. Thet sines plaintiff’. 


and one of the defendants’ firm are aliens, the: court is without 
jurisdiction as between the plaintiff and defendants’ firm. ... - = 

I think the first proposition is correctly stated. Under the 
law of Louisiana a commercial partnership is an entity, capable - 


een er saa. 
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of being sued ; is brought into court as defendant by service of 
citation upon one of its members, and while the altimate lia- 
bility of the partners is éx solido—i. e., joint and several—they, 
during the life of the partnership, cannot be charged inaivido- 
ally, except through the partnership; that is, during the life of 
the partnership a partner is, like a corporator in a corporation, 
liable and made to respond individually only through a jadg- 
ment against the intellectual being of which he is a component 

In Breedlove vs. Nicolet, 7 Pet., 413, under circumstances 
exactly similar to those in this case, with reference to a Lou- 
isiana partnership, the Supreme Court maintained jurisdiction 
snd gave judgment in favor of an alien plaintiff against two 
members of a partnership, though the third was not suable by 
reason of residing in Alabama. But this point as to the lia- 
bility of the partnership alone in the first instance, and so long 
as its active existence continues, was not presented. 

I think the proposition of law here presented must be mair- 
tained as resulting from oar peculiar law, though it would be 
true in no other State in the Union. Elsewhere the partners 
are always individually liable, and the partnership as a distinct 
being cannot be'cited. In Louisiana, during the existence of a 
commercial partnership, it alone can be sued for a partnership 
debt, and the citation may be served upon the firm by service 
upon the parmer. The exception of the individual partners 
must, therefore, be maintained, so far as the attempt is made to 
sue them individually.” é 

This peculiarity of Louisiana law will not be disputed. by 
our learned adversaries. The Code of Practice of Louisiana, 
article 108, provides that when a suit is “ against any conmer- 
cial association, trading under a title or asa firm.” the service 
must be made “on any of the partners in person, or at their 
store or counting-house by delivery to their clerk or agent.” 

A citation directed to the firm and served, as above set 
forth, brings the “firm” and its members into court. 


4 . a “ : ~ :. — 
: 3 ~ <i . ; ’ “3 —— ¢3 = 
2 =. r +- a a - 
5 - : . . . x's : - 2 a + a 
= = zs oe = ~~ * 4 ~ w me ge 
pS i peas : = a Se- Ss Dy - . = $ = Sis 
so ai Fs Fue 2 te 2 ee * - - ~ “a ‘aa ne 
" - - 2 Sue 
= " 7 ~ ve “2a 
e . ? : = 
> - > z See 
" 2 4 > +t ad 3 a 
. -- = py; + 
_ a ae sf ee > 
: ry ¢ =< “~~ *< : 
es oe 5 
eet 


Besides, the intervention of O. Gumbel is not strictly. an-de 
inal peseeeding. ‘The parties are already: tn cogrt;: wo. pecedial 
. jadgment is sought against any one. The question ip enly-one 
of distribution of = fand claimed by the parties under: writs of 
attachment, in their respective suits, and they. are. notified ju@ 
3 ee ee ae pee ae ee 
find them. s 
_ An inspection of the nici aets teund ce the — oe 
will show the natare of the issue between the parties. Bomecf 


“- 


the defendants are “nebarel ponte ™--teivignels melee Se 
such; as to them and as to those in whose behalf no motic 2 
dismiss is made, the writ of error would, ‘ander nll conditions, 
stand. bes aicticlae | 
Thira. And, thirdly, all things conaidered me 4 
submit that under section 1005, R. 8., the omissiqn of the names 
of the component members of the respective, firms is | & defor — 
if at all—which, in the discretion of this Houorable Rane may 
: be remedied. | a 
We have seen that under the laws ond. inaitiad of Louisiana 
a commercial firm musf sue and be nt 9 its: pean 
"name. 
“The rule of law is, that during the ‘saietien of the plies 
nership, suit must be brought against the firm, and: not against 
| individual partners.” Peyton A. Key vs. Jno. Box et al., 14 L. 
Aun. 497. 
- The members of the firm are brought into court by: citatiba 
| directed to the “ firm,” and judgment is rendered not only against 
| 


the firm but against the component members in solido. 
The Federal tribunals in Louisiana will be governed in a 
suits at law by the law of the State. If a suit were brought in ae 
; the Federal Court by a citizen of New. York against a resident = 
commercial firm, that firm woald have to be brought into court 
and cited as a “firm” and not by its individual members. A 
citation directed against the members of the firm, on the prin- 
ciples of the Protector Case, 11 Wallace, would not brisg in the 
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firm, and the suit would be dismiased. Now, must the character 


and “ individuality” of the defendant change or be changed 


when the cause comes to this court on a writ of error If the 


plaintiff be cast and sued out a writ of error, would the de- 
fendant in error not continue to be the “firm?” The judgment 


being in favor of the firm as a distinct “entity,” must not the. 


firm as such be the defendant in error? This great tribunal 
hag always recognized distinctions resulting from local laws or 


pecaliarities, and has never allowed injustice to result where. 


parties acting in good faith, under the rules of law and practice, 
in the respective States, haye made up their records according 
to such common practice and experience. 

We submit therefore that we have the real defendants—the 
firms properly named and cited: the essential thing is done. 
We have not here asin the Protector case a defendant shown 
on the face of the papers not named, not nameable and not 
identifiable. 


The commer cial firms, in this case, are the defendants, not 


the persous composing the firms. The judgment against the 


firms binds all its members whoever they may be. The giving 
of the names would be descriptive and explanatory, but is not 
essential. A plaintiff suing a2 firm is entitled to judgment 
against the firm and tts members in solido if he allege and show 
who they are: if he is content with a judgment against the firm, 
he is entitled to that without making the members as such 
parties. We submit therefore that the commercial “firms ” and 
not the individuals composing them are defendants in error ; 
that as such they are properly named and cited; but if for farther 


certainty the names of the component members should be 


given, the correction may still, in the discretion of this Honor- 


able Court, be made. As a final test, we submit to your 


Honors that under the laws of Louisiana every defendant 


in error herein has an action on the supersedeas bond, and that 


action would have to be biought in the name of the respective 


a, Sinemet _, ; ceemetedeenie in imme 2 


. gnutipege, 


“ firms” as sach. ‘and coal not be bromght by their be 


meinbers. 23 
Fivally on this point, let us sugges that the ‘motion i is : 


by the parties in the form and manner in. Ragas: 


throughout these proceedings, as “firms.” Ln ok 
of a decision iu their favor in that form ant ‘cape tas 
how claim that for the purpose of the F 
of error, they are not the same parties, ‘Uley were ai > 
below? Besides, we believe it isa universal tule of rac 
that a defect in a service or citation is - ‘ized or waived by. ap- > 
pearing to urge other matters of defence. 
In this cause the parties move al i la We 
submit that thereby they have waived the point that ther 
not before this Court proper parties te stan@Aagulignient: “7 - 
Poarth. Yt is urged that the judgment te/thia canp-egn not: 
be reviewed on writ of error. Bayard : ‘was Keuiberd, 9° How- 
ward, 530, and Cartis vs. Pettipain, 18 Howard; 100, arecited ia: 
support of this position. It would be awork of supererégatios, 
if not presumption on our part, to analyse these decisions; & 
most cursory perusal will show that this Court dia not decide | 
that"it could not review a judgment. deciding a controversy . 
between rival claimants to property or proceeds | in the hands of 
its executive officers, but only decided that. in those, particular . 
cases the proceedings had were such that no, such joinder or 
issune was made by the parties in interest by. direct suit or 
otherwise, that the judgment could be reviewed, by writ of er- | 
ror or appeal. ; 
In other words, this Court did not decide that it could not 
or would not take jurisdiction over the subject matter, but only 
that no appeal or writ of error would lie. from an order or judg- | 
ment rendered on a motion “collateral to the record made by a. 
stranger to it.” The Court in concluding its reasons for judg. 
ment says in terms, thaton proper proceedings a writ of error. - 
or an appeal would lie. : 
“ The persons complaining in. this case , should have filea.. 
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possession: until: vAT.ID writs, signed at the house of the circuit 
judge on eae maareentd “ Monday morning,” could reach his 
Regus 
This prenents one issue, and a more importias one in o the 
‘administration of. justice cannot well be imagined or. con- 
Now. farther: C. Gumbel, apprehensive of just such con- 
duct on the part of the seizing creditors and the United 
States Marshal, acting under instractions from them, took the 
precaution to serve garnishment process on the marshal, Mr. 
Pitken, simultaneously with the proceedings to effect actual 
seizure. We copy from the “statement of facts:” 
“ The sheriff placed keepers around the building and guarded the 
same continuovsly down to the time of sale, and served notice of 
seizure and subsequently process of garnishment upon the marshal in 
charge of the store BEFORE SERVICE OF AXY OF THE MONDAY 
WRITS, who had executed the process of attachment from this Court.” 
_Succumbing to the logic of events intervenor was forced, 
as appears from his supplemental petitions, to change somewhat 
his position. 
The property seized was sold; its jodmebiaten in kind be- 
came useless. He now asks simply recognition of his rights 
against the prepeity as ap attaching creditor, and hopes relief 
on one of two or both theories, to-wit: Ist. That the sheriff 
effected a valid seizure, and that this Honorable Court, under 
the circumstances, will not award to litigants the fruite of vio- 
lent and illegal acts perpetrated in its name by its ministerial 
officer, to the prejudice of rights acquired under judicial pro- 
ceedings by other suitors, in courts of concurrent (ad hoc) juris- 
diction. 3 
2d. ‘That for the purposes of administering the State at- 
tack ment Jaws, under the acts of Congress, directing that the same 
effect shall be given to such Jaws by the Federal courts as by the 
State courts, the Federal and State courts are courts of concurrent 
jurisdiction, and whichever court is seized of jurisdiction over 


nize the process issued frcm the other tuzesak: . 
laws of the State and the practice in the State corte.» 
claim that service of garnishment provess:on the 


the writ from the State court—the only conrtto whichiteeenid 
go—gave us rank and standing as an attaching creditor. .“Wam 
this process was served the marshal heRi Or: prétestied 0 hold | 
under the Sunday writs. When these Sanday writs fell there 
was no seizure but that of C. Gumbel, and: Guaibél beceme.tlie 


first attaching creditor and prays now: te :be recognised as such. 


3) x Tie? 


We believe that for the purposes of answering 8 
affirm,” we have already entered more ‘fally into the issues of 
the cause than is necessary. Surely the showing which we 
make to your Honors is safiicient to satisfy the court that this 


ars 


AEP ee <x 
&to 


record does not present 2 cause coming within either condition 


of section 5, rule 6 Clearly it is not | ~‘manifet ‘inat the ‘writ of 
error was taken for delay only, or that the question on which 


the jurisdiction depends is so frivolous as not to need farther | 


argument.” F 


Tilustrative of the ‘novelty and importance of the enti 
involved, and to show that they are not to be ‘solved by.aa 
application of the principle of jurisdiction invoked by counsel 
for defendants in error, we refer your . Honors to the case of 
“ Bates and others vs. Days,” XVII Federal Reporter, page 167. 
In that case, under “ writs of sttachment, the marshal had seized 
certain property of the defendant. A subsequent writ of at- 
tachment issued from a State court, executed. by notice. of 


seizure and garnishment process on the United States Marshal. 


A third writ was issued from the Circuit Court, and the 
being insufficient to satisfy the three writs, a controversy arose 
between the last attaching creditor in the Federal Court and 
the plaintiff in attachment from the State Court. There, os in 


this case, it was contested that the suitor in the Btate Court 
could acquire no rights against property in the possession of the 


—T ‘ ae i wt a by ‘ id ve PA ‘4 vi A wa ph! 
DMN ge St NPN NR aN na 


oa? Agee; inf Ny 


12 Cc. GUMBEL VS. J. R. G. PITKIN, U. 8S. MARSHAL, ET ALS, 


Federal Court. Berkel, D. J.. affirmed on motion for rehear- 
ing by McCrary, Circuit Jwige, gave the writ from the State 
Court rank and recognition, according to the time and order of 
its Issuance and execution by service of garnishment process on 
the Marshal. We refer to this decision to show the difference 
between the case at bar and the adjudged cases on which the 


motion to affirm is founded. 


We respectfully pray. therefore, that defendants’ motion be 
denied. 
CHAS. F. BUCK, 
s GEO. H. BRAUGHN, 
Counsel for Plaintiff in error. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM OF 1887. 
No. 116. 


CORNELIUS GUMBEL, PLAINTIFF IN Error, 
v8. 


-JOHN R. G. PITKIN, MADDUX, HOBART & CO., 
KERBS & SPIES Et AL. 


There is but one question in this case: Did the sheriff 
make a valid seizure of the goods, under the writ of attachment 
issued by the State court, at the suit of Gumbel ? 


It is not pretended that the sheriff ever took physical pos- 
session of the goods in question. The goods always remained 
in the possession and under the control of the United States 
marshal, until the sale thereof, by the order of the United States 
Cireuit Court, and the proceeds of sale are now in the hands of 
the marshal, subject to the order of the Circuit Court. These 
facts are inconsistent with any physical possession by the sheriff ; 
indeed. the supplemental petition of Gumbel, filed in the State 
eourt, wherein Pitkin, as United States mavshal, was made 
garnishee, admits that the sheriff had made no phy-ical seizure, 
and that the guods were in the possession of Pitkin as marshal, 


p. 35. 
The case then turns on the question of seizure, by virtue 


of the garnishment proceedings. The case stated, shows that 
the marshal preserved possession of the goods without inter- 
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ruption until they were sold by him, under the Monday writs, 
the Sunday writs having been abandoned ; the time when those 
writs were abandoned is not found ; the inference is that they 
were not abandoned until an order for the sale under the Mon- 
day writs was rendered, or until after the marshal had received 
the Monday writs. The case stated, also shows that the sheriff 
made no caption of the property, its possession was withheld 
from him. 


Actual physical possession is necessary to constitute a valid 
seizure under a writ of feri facias, or a writ of attachment, 
unless there be garnishment proceedings, then service of inter- 
rogatories on the garnishee suffices. 

Haggerty vs. Wilber, 6 John. 287. 

Scott vs. Davis, 26 La. An. 688. 

Stockton vs. Downey, 6 La. An. 585. 

Page vs. Generes, 6 La. An. 551. 
Dennistown vs. N. York Co., 6 La. An. 782. 
Nelson vs. Simpson, 9 La. An. 311. 


It is admitted that priority or privilege is dependent upon 
the date of seizure, and not upon the date of issue of the writ, 
and when necessary fractions of the day will be noticed. 


C. P. Art. 723. 

Schofield vs. Bradley, § Martin, 25S. 
Hopp vs. Glover, 15 La. 461. 
Herman vs. Juge, 6 La. An. 768. 
Tufts vs. Carradine, 4 La. An. 430. 


Indeed, seizure alone will not confer priority unless it is 
followed up by a judgment in the lifetime of the debtor or 
before a cessio bonorium, or surrender to hiscreditors; the death 
or insolvency of the debtor before judgment defeats the attach- 
ment. 


Marr vs. Larticue, 2 Martin, 98. 
Hanna vs. Creditors, 12 Mart. 32. 
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Beok vs. Brady, 6 La. An. 444. 
Fisher vs. Vose, 3 Rob. 457. 
Collins vs. Daffy, 7 La. An. 39. 


The case is thus reduced to the effect of theseizure in the 
hands of the marshal as garnishee. | 


The court will notice that the petition for garnishmen, 
avers, that “ J. R. G. Pitkin, marshal of the United States Dis 
trict and Circuit Court for the Eastern District of Louisians 
and fifth circuit, third person, is indebted unto said defendant, 
or has property in his possession, or under his control, beleng- 
Ing to said defendant. 

‘‘ Therefore, petitioner prays that said J. R. G. Pitkin, 
marshal, ets., be made garnishee herein, and ordered to auswer, 
under oath, to the accompanying interrogatories,’’ ete., p: 35. 

The citation is directed to “‘J. BR. G. Pitkin, marshal of 
the United States District and Circuit Court for the Eastern 
District and fifth circuit, garnishee,’’ ete., p. 36. 

Sheriff’s retarn on the citation shows service on “ J. BR. G. 
Pitkin, marshal of the United States District and Cireuit Court 
for the Eastern District of Louisiana and fifth cireuit,’’ p. 37. 


Sheriff’s return on the writ of attachment shows “ gencral 
seizure made, by garnishment, in the hands of J. R. G. Pitkin, 
marshal of the United States District Coart ; from said general 
seizure nothing has, as yet, come into my possession, or under 
my control,”’ p. 37. The notice of seizure is addressed to “‘J. 
R. G. Pitkin, marshal of the United States Cireuit for the fifth 
circuit and Eastern District of Louisiana, garnishee,’’ p. 38. 

The marshal filed an exception, on the ground “* that in his 
said capacity, this Honorable Court is without jurisdiction to 
make him a garnishee,” p. 39. 

Thereupon ‘the exceptor was excused from anewering the 
interrogatories accompanying garnishment proceedings herein, 
pending foregoing exception,” p. 39. 
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This exception never was disposed of; but a jadgment by 
default was taken against the debtor, Dreyfus. on 16th Novem- 
ber, 1883, xo judgment was rendered against the garnishee, p. 40. 
Execution was issued against the debtor, Dreyfus, on 6th De- 
cember, 1883, and a rule for contempt taken against the marshal, 
for refusing to surrender to the sheriff the possession of the 
goods which he then held, and had held ever since the 28th 
October, 1883, under writs issued from the Circuit Court,” p. 45. 


These proceedings show that the plaintiff in error, relied 
all the while on his physical seizure, or attempted physical 
Seizure, and not on his garnishment proceedings; he never 
attempted to obtain judgment against the garnishee; the proceed- 
ings against the garnishee were stopped by his exception to the 
jurisdiction of the court, on the ground that it could not hold 
him liable as garnishee in his official capacity for property in his 
Official possession. 


Besides, there is a motion still pending in the State court, 
to dissolve the attachment of Gumbel, on the ground that the 
allegations contained in the affidavit are false, p. 39. Notwith- 
standing the pendency of this rule, the plaintiff took a judg- 
ment, by default, against Dreyfus, and issued execution thereon. 
The validity of the attachment in the State court has not been 
tried ; it is still pending there; for judgment on the debt isa 
very different thing from judgment on the attachment. The 
State court has merely rendered a personal judgment against the 
debter, Dreyfas, who had been personally served with process 
ete. ; on this judgment <2 fi. fa. was issued, and then a rule was 
taken on the marshal, not as garnishee, but on him as a person 
anlawfully interfering with the possession of the sheriff, who, it 
is alleged, had made a physical seizure on- 29th October, 1883. 


The garnishment proceedings were not relied on ; what the 
plaintiff in error has always claimed is, the right of the sheriff 
to hold the gouds, as first possessor under the State writ. This 
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contention fails if no such seizure was made, and there should 
be an end of his case. one, 


I consider that Hagan vs. Lucas, 10 Pet., and Taylor vs. 
Carryl, 20 Howard, settle the question that goods in posses- 
sion of the marshal are not susceptible of scizure by process from 
a State court. In Hagan vs. Lueas, the court say: “‘ Where a 
sheriff has made a levy and afterwards received execution 
against the same defendant, he may appropriate any surplus that 
shall remain after satisfying the first levy by the order of the 
court. But the same rule does not govern where the executions, as in 
the present case, issue from diff-reat jurisdictions. The marshal 
may apply monies collected under different executions the 
same as the sheriff. But this cannot be done as between the 
marshal and the sheriff ; a most injurious conflict of jurisdiction 
would be likely often to arise between the Federal and the State 
courts, if the final process of the one could be levied on prop- 
erty which had been taken on process by the debtor. The mar- 
shal or the sheriff, as the case may be, by a levy acquires a special 
property in the goods, and may maintain an action for them. 
But ifthe same goods may be taken in execution by the marshal 
and the sheriff, does the special property vest in the one or the 
other, or bothof them? No such case can exist ; property once 
levied on remains in the custody of the law aud is not liable to be 
taken by another execution in the hands of a different officer, 
and especially by an officer acting under another jarisdiction.”’ 
The principle of this case was applied in 8 How. 107; 14 How. 
52 and 368; Pulliam vs. Osborn, 17 How. 471 and finally ia 
Taylor vs. Carry], 20 How. 596. 


On the same principle it has been adjudged tbat a debt can- 
not be attached in a State court after suit has been brought up- 
on it in a court of the United States. 


Wallace vs. McConnell, 13 Pet. 136. 
Thomas vs. Wooldridge, 2 Woods 668. 
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For the same reason it was held in Harris vs. Dennie, 3 
Pet. 292 that merchandize in possession of the Collector of Cus- 
toms could aot be attached prior to the payment of the duties 
thereon. The court say an attachment presuppposes a right to 
take possession and custody of the goods, and to make such pos- 
session and custody exclusive. 

It is impossible that there shall be two concurrent exclusive 
possessions of the same goods at the same time by two separate 
courts under writs issued from different jurisdictions. The 
Louisiana statute referred to iv the brief of the appellant is a 
statute regulating the adjustment of privileges when property 
has been seized by different courts of the State ; this adjustment 
is to be made by the court by whose mandate the property was 
first seized, and fur that purpose all suits are to be transferred to 
such court. It is similar to the State insolvent law, which pro- 
vides that when the debter makes a cessio bororum, all suits 
against his person and property are to be transferred to the in- 
solvent court. 

The Missouri statute is totally dissimilar. The Louisiana 
statute merely provides what court shall have jurisdiction to 
classify privileges in case of conflicts between creditors ; the Mis- 
souri statute does not legislate on the subject of jurisdiction, but 
confers power on the court when the same property is attached in 
several actions to determine all controversies which may arise be- 
tween any Of the plaintiff’s in relation to the property, priority, 
validity, goud faith and effect of the different attachments, and 
to dissolve any attachment partially or wholly, or postpone it to 
another, or make such order in the premises as right and justice may 
require. 

No court in Louisiana possesses any such power ; nor is any 
such discretion confided to any judicial tribunal in the State. 


The facts show that the marshal was in possession of the 
goods qua marshal ; such possession was the possession of the 


iia. one 
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court which issued the writ by virtue of which the marshal 
took possession. 


The marshal was in possession virtule oficit. In Sanderson 
vs. Baker, 3 Wilson, 309, it was decided by the Court of Com- 
mon Pleas, as long ago as. 1772, that trespass vi ef armis lies 
against a sheriff for the act of his bailiff in taking the goods 
of A, instead of the goods of B, undera fi. fa. This principle 
has been approved in the later cases. In Smart vs. Hutton, 2 
Nev. & Man. 426, the sheriff’s officer arrested a defendant with- 
out authority of law, but the sheriff was held liable for any act 
of his deputy colore oficii. The same principle has been followed 
in Massachusetts. 


Campbell vs. Phelps, 17 Mass. 246. 
Knowlton vs. Bartlett, 1 Pick. 271. 


In the case in 1st Pickerimg, the court say: “If the act 
from which the injury resulted was an official act, the authori- 
ties are clear that the sheriff is answerable ; if it was not an 
Official act, but a persoual act, it is equally clear that he is not 
answerable. But an official act does not mean what the depaty 
might lawfully do in the execution of his office; if so, no action 
would ever lie against the sheriff for the miscondact of his 
deputy. It means, therefore, whatever is done under color or by 
virtue of his office.”’ 


The same in substance is said in the case of Walden va. 
Davison, 15 Wend. 575. 


In James vs. McCabbin, 2 Call. 273, a deputy drove one 
man’s property on the land of another in order that he might 
levy a distress warrant on it, which he did ; the sheriff was held 
liable for this most willfal and unauthorized act, because it was 
done by color of office. 


The taking by a marshal of the United States, upon a writ 
of attachment, on mesne process against one person, of the goods 
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of another, is a breach of the condition of his official bond, for 
which his sureties are liable. 


This was recently decided by the court in Lammon vs. Feu- 
sier, 111 U. S. 19. In that ease the court say : “‘ Where a mar- 
shal, upon a writ of attachment on mesne process, takes property 
of a person not named in the writ, the property is in his official 
custody and under the control of the court whose officer he is, 
and whose writ he is executing, and according to the decisions 
of this court, the rightful owner cannot maintain an ac’ion of 
replevin against him, nor recover the property specifically, in any 
way, except in the court from which the writ issued.” Free- 
man vs. Howe, 24 How. 450; Krippendorf vs. Hyde, 110 U. 
S. 276. 


If a writ of replevin could not reach the property, how 
eould a writ of attachment or a garnishment proceeding under 
a writ of attachment issued by a‘State court affect it ? 


In Lowell vs. Parker, 10 Met. 313, a constable undertook to 
execute a writ in which the ad damnum exceeded $70, and which, 
therefore, he had no authority to serve. His sureties, when 
sued on the constable’s bond, objected that they were not liabie, 
because the service of such a writ could not be an official act. 
The court say: “But we think the objection cannot be sustained. 
He was an officer, had authority to attach goods on mesne pro- 
cess on a suitable writ, professed to have such process and, there- 
upon. took the plaintiff’s goods. * * He, therefore, 
touk the goods colure offcii, and though he had no sufficient 
warrant for taking them, yet he is responsible to third persons, 
because such taking was a breach of his official duty.”’ 


The issue of the Sunday writs was not an unlawful aet. 


We never had a Sunday law in Louisiana until 1886. and 
that law merely requires stores, shops, saloons and all leensed 
places of business of a certain class to be closed. At no time 
was it unlawful to make a contract on Sunday, nor is it unlawfal 
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now, except in the prosecution of business in the prohibited 
places. 


Prior to 1886, Sunday traffic was subject to the police regu- 
lations of municipal authority. 


State vs. Bott, 31 La. An. 663. 
Mindin vs. Silverstein, 36 La. An. 916. 


But the Code of Practice provides in Article 207, ‘That 
no citation can issue, no demand can be made, no proceeding had, 
nor suits instituted on Sundays, on the 4th of July, or the Sth of 
January, or the 25th of December, 22d of February or on Good 
Friday ; nor shall any arrest be made after sunset on any indi- 
vidual within his domicile.’’ 

The case stated finds that the writs of attachment were 
obtained on Sunday ; the issue of such writs by the clerk of the 
court was a mere ministerial act, and is not a judicial proceeding. 


The third opponent, Gumbel, avers that on the morning of 
the 29th of October, 1883, the sheriff ‘‘ found at the store and 
claiming to exercise rights of possession and control, versons 
who styled themselves deputy marshals of this court, and peti- 
tioner believes and avers that they were such who pretended 
and asserted that they were in charge as keepers, and in execu 
tion of writs of attachment issued from this Honorable Court, 
in said cause of Corning & Co. vs. Dreyfus, and in all or some 
other of the causes in which the parties hereinbefore named are 
plaintiffs and the said Jos. Dreyfus defendant. Opponent avers 
that at said time of seizure made by him, no valid or legal writ 
had issued from this Honorable Court ; that the writ or writs 
under which the said marshal or his deputies were holding or 
pretending to hold said property, issued in this cause and others 
aforesaid, had been issued on a dies non, to-wit: Sunday, 28th Octo- 
ber, 1883, which said writs were absolutely null and void, both 
at common law and under the statate law of Louisiana,” etc., 
p- 13-14. 
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I submit that there is no law in Louisiana which prohibits 
the issue or the levy of a writ of attachment on Sunday. We 
have no common law, and if we had, the common law did not 
forbid any but judicial acts on Sunday ; all other prohibitions 


are statutory. 


Swann vs. Broome, 3 Burrows, 1595. 
Pearce vs. Atwood, 13 Mass. 347. 


Oar statute does not allow a citation to issue, nor a de- 
mand to be made on Sunday, or other dies non ; nor can a suit 
be instituted on Sunday, nor can a judicial proceeding be had on 
that day. 


But io a suit instituted on Saturday, a writ of attachment 
may be issued on Sunday by the clerk, because the issue of the 
writ is a mere ministerial act ; and there is no law which prevents 
the levy of a writ of attachment on Sunday. 


The issue of the writ of attachment by the clerk has bten 
held to be the performance of a mere ministerial] duty. 


Purdee vs. Cooke, 18 La. 485. 


So it is held that the receiving of a verdict on Sunday is not 
@ judicial proceeding. 


Houghtany vs. Osborne, 15 John. 119. 
Baxter vs. People, 3 Gilman, 368. 


So the issue of a summons on Sunday by a justice of the 
peace, was held to be a ministerial act. 


Smith vs. Thling, 47 Mich. 614. 


So the taking of a recognizance on Sunday was regan ded 
as a ministerial act, and therefore valid. 


Johnson vs. People, 31 Ill. 473. 
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S So the Supreme Court of Massachusetts seemed to treat the 
issue of a writ of attachment, although it was unnecessary to 
i decide the point. 


Johnson vs. Day, 17 Pick. 109. a 
Respectfully submitted, : 
THOS. J. SEMMES, 
For Maddux, Hobart & Co., Kerbs & Spies, Corning & Co., 
Defendants in Error. 
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SUPREME COURT & UNITED STATES. 


OCTOBER T. ERM, 1884. 


JOHN R. G. 


No. 1100. 


TETSUS 


THOS. J. SEMMES, 
Of Counsel for Defendants in Error, Kerbs & Speiss, 


COBNELIUS GUMBEL, PLAINTIFF IN ERROR, 


PITKIN, Unitep STATES MARSHAL, KERBS & . 
SPEISS, ann MADDUX, HOBART & CO., AND 
OTHERS, DEFENDANTS IN ERROR. 


and Maddux, Hobart & Co. 


A. W. Hyatt, Print, 73Camp St, N. O—30,621 
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SUPREME COURT & UNITED STATES. 


OCTOBER TERM, 1884. 
No. 1100. 


COBNELIUS GUMBEL. PLAINTIrr ix ERROR, 
DETRUS 


JOHN R. G. PITKLIN. UNITED STATES MARSHAL, KERBS & 
SPEISS, anp MADDUX. HOBART & CO... AND 
OTHERS. DEFENDANTS IN ERROR. 


The defendants in error, Kerbs & Speiss..and Maddux, Ho- 
bart & Co., through their undersigned counsel, move the Court 
to dismiss the writ of error herein issued and to affirm the judg- 
ment. 

The grounds for dismissal are : 

1. The writ of error was never served by lodging a copy 
thereof with the Clerk of the Court. 

2. Noassignment of errors was transmitted with the record, 
as required by the rules of the Court, and by Section 997 of the 
Revised Statutes. 

3. The writ of error does not set forth the names of the 
members of the several firms mentioned in the writ as defendants, 
and there is nothing in the record by which this irregularity 
may be corrected. 

4. The original petition demands restoration of the goods 
seized by the Marshal to the Sheriff, on the ground of previous 
seizure by that officer nnder an attachment emanating from the 
State Court; pp. 12-15; the amended petition abandons that 

ground, and goes for priority in the distribution of the proceeds 
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mete feet as couclasice: the process of ratioeination by which the 
Court arriveddat the facet is not reviewable. 
Nerroin vs. Jaeksom. 8 Walk P27. 
iRespectiully sabmatted. 
THOS. J. SEMMES, 


60) Counsel for Defendants In Error, Kerbs & Spetss. 


and Maddux. Hobart X Ce. 
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OCTOBER TERM 1885, 
No. 711. 


CORNELIUS GUMBEL, PLAINTIFF In Egrork 


V8. 


J. B. G. PITKIN, U. S. Magsuat, 


KERBS AND SPIESS, Ef ALs. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED ~~ 
STATES FOR THE EASTERN DISTRICT OF = 
LOUISIANA. 


Argument on behalf of WILLIAM ADLER and C. Lazamp s 
Defendants in error. A 


This case was before the Court at the October term upon < a 
motion to dismiss and affirm and it was then held that it was =.= 
@ proper case to be heard upon the merits. 113 U. 8., 545. 

On the 27th of October, 1883, the plaintiff in error obteined : ee 
an attachment in the Civil District Court in the city of New 2 
Orleans for the sum of $23,184.39, against the property €2 3 


day. The next day was Sanday and other creditors, defead- 


ants in error, finding that Dreyfus was removing his stock in 
the interim of the Sabbath, biought suits and obtained at- 
tachments Sanday morning iu the United States Circait Court 
by virtae of which the Marsha! took possession of the stock 
of goods of defendant, consisting of liquors, etc., in the store 
33 Tchoupivoulas sti:eet, New Orleans. 

’ Fearing these Sunday writs would not hold and no inchoate 


- lien woald follow from them, the same creditors and others, 


defendants in error, repaired to Court in the early bours of 
Monday morning and procured other writs in new suits filed 
by them, which, as speedily as possible were placed in the 
Marshal’s hands. 

In the meantime, before the new writs from the Circuit 
Court could be got to the Marshal, the Sher.ff had arrived at 
the store, and was knocking at the doors.to gain admittance, 
to make a levy under State Court writs of plaintiff and others, 
bat was excluded by the Marsha’s deputies who had locked 
themselves inside and were holding under the Sunday writs. 

A notice of garnishment was served upon the Marshal by the 
Sheriff, which, subsequently, the Marshal appears to have been 
excused from answering, pending an exception filed by him. 
P. 39, printed record. 

In this situation, Gumbel, and Gumbel -& Co., State Court 
suitors, resorted to a motion in the Civil District Court for an 
order compelling the Marshal, and defendents in error, to 
surrender the property to the Sheriff. Petition and docament, 
p.p. 14-17; p. 31; 42-48, printed record. | 

This rule, which was filed in their respective suits, in co- 
ordinate divisions B and C of the Court to which the cases had 
been allotted, was taken up and tried contradictorily with all 
parties, before Munroe, J. of division C, the other suit abiding 
the decision. P. 45-46; 42-43; 14, 15, 16, printed record. 

The rule was discharged with leave to movers to apply to 


. the United States Cireuit Court. 


Plaintiff in error thereupon appeared by petition of inter- 
vention and third opposition in the United States Circuit 
Coart,. in the distribution procteding, adopting the recourse 
left him by the State Court. P. 14. 


= 


| On.the intervention sad third oppasition, tn cat i 


this Court. ieee 
t ; * . ~ e? : “a - : 
If e : : , Per’ S et Ss 
. 7 : 


The relief sought by the plaintiff io error cannot be allowed. 
In the first place, because the ruling of the State Court : ba. 
closed the question. Pleas of res judicata, p.p. 20, 21, peitied 
record. P. 30. ss aE ees 
Under the laws of Louisiana, definitive judgmenta.do: aoe ae. 
affect the pr..perty of the defendant as liens. Code ot Prenton : 
Art. 545. a. 
A privilege is acquired by the creditor, by the wenn s z 
seizure, which, in the case of provisional writs accrues by: a 
judgment and order of execation on the property. In theenss ~ 
of several successive srizares, the creditors making thems ard — 
entitled to a preference over other ordinary cooley =e . 7 
ing to the order of their seizures. ae 
Arta. 722, 723 and 724 of the Code of Practice of Louisa = 
are, as follows : a 


En 


with a privilege on the movable an! immovable property, oon, a 


ne ty "5 


unless the debtor has become bankrupt previous to. i Zs 
seizure.” = 
« Art. 723. When several saccessive seizares are madoot the ig 
same property, the creditors making them are entitled. to. = <i 
preference over other ordinary creditors, according to nnceiee =" 
of their seizures.” va ‘2 =. 
“ Art. 724. Provisional seizures and soqesiraton give me 2 
privilege to those who have made them, until they pacts 
tained a judgment aad order of execution on the peopenty s82/— 
questered or provisionally seized.”’ 5 
There is another Article, 301, in connection with iiens; a 
which bowever, does not enter into the discussion of this ones); 3 
because not in issue and no insolvency ot the debtor has betel. ge 3s 
declared. Ss 
Art. 301. The sheriff may be enjoined from paying the 


<2 


4 ee 
= : 


claim of the plaintiff out of the proceeds of the sale of the 
property seized, if a third person oppose such payment, alleging 
that the defendant had no other property to pay his debts, ex- 
cept that which had been seized and pray that the proceeds of 
the sale may be bronght into Court, to be distributed among 
all the creditors of the defendant according to the order of 
their respective privilege or hy pothecation.” 

The petition of intervention and third opposition has a lien or 
interest in the property for its object, which is the extent of 
plaintiff's case. 

Art. 396, 397, Code of Practice. 

Plaintiff in error invokes the provisions of Section 915, Re- 
vised Statutes of the United States (Act June Ist, 1472), as 
giving effect in the United States Coart to the lien or interest 
which he pretends to have acquired in the property in the 
hands ot the Marshal, by the intervention and service of pro- 
cess of the Sheriff. 

This Court has frequently bad to consider innovations and 
transformaticns cf a like nature, imputed to this Act, but 
equally foreign to its purpose, and to define the scope of the 
Act. To the plaintiff coming from State Coart, it is so utterly 
inapplicable as to be not at all involved in the consideration of 
his case. Nudd vs. Burrow’s Assignee, 91 U.S., 441; Indiana- 
polis R. R. Co. ts. Horst, 938 U.8., 301; Amis vs. Smith, 16 
Pet., 314; Chittenden vs. Darden & Holst-n, 2 Woods, 437 ; 
Field’s Fed. Procedure, p. 175; Boogher vs. Insarance Co., 103 
U. S., 95; Kern vs. Huidekoper, 103 U. S., 485; Ex. parte 
Boyd, 105 U. S., 647; Canal & Claiborne Street Railroad Co., 
Garnishee vs. Hart, 114 U. S., 661, RB. 

Adapted to fit the case made by plaintiff, the Act would be 
deprived of all effect, by reopeaing to controversy the rights 
secured by the statutory provisions, which it proposes to 
adopt, creating liens or privileges in attachment cases and 
giving creditors preference according to the order of their 
seizures. C. P. La., Arts. 724, 722, 723. 

The theory of the case of Bates vs. Days, 17 Fed. Reporter, 167> 
is relied upon in support of the view which, is that creditors in 
United States Court have the same but no greatzr rights than 
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may be admittrd without provokieg the cosclesioa =I 
drawn from it. The rights of creditors flow frew 


Courts, and are not altered or distarbed in principle or the; 
stance by the mediam of their adoption. : (ag 
The object proposed was to confurm, as near as may | dey tig 
remedies by attachment or other process in the two af neue 
of judicature, not to impose on the Federal Court s pe nal si : 
ing form of remedy reaching the rightsof parties, howevert@<: 
motely interested in the property under seizare. ‘This t 
already prevailed proprio vigore in the United States Oc =a ig 
as declared in Freeman vs. Howe, 24 How., 450, and subse 
quent cases, and the plaintiff availed himself of it, when_b 
asserted an original case to title in property under seizure, 
unsupported by law. : 

Nothing hss been addaced tending to show that as 
to the facts, the law of Louisiana was other than the Ci 
Court has held it to be. 
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The race of diligence was over for this intervenor whom tt 
property got into the custody of the Circuit Court, for i¢ #7 
the actual and not the constructive custody of the law’ @ an? 
the case was one of superior diligence of the parties. Dral a 
on Attachment, Sec. 251, p. 193; Sec. 503-506. — 7a 

The property was withdrawn from the reach of process Sa 
other Courts and the intervenor cannot renew a litigation EF 
Circait Court which took this torn against him in the « on : 
District Court ae 

As to other creditors named in the Circuit Court, the S : 
seizures appear to him an opportanity for laying a claim ¢ 
priority over all others, on the ground that the Marshals‘ p pass 
session under them was a possession under color oflaw.. ior 
No. 3 printed record. P. 50asto claims of H. Weiler 4 ' 

His case differs from Bates vs. Days, 17 Fed. Rep. 6 or 
that it seeks to take the property out of seizure or distribasl 
it as if originally held by the State Coart. 
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=- _ sier, 111 U.S. p. 17; Heidritter vs. Elizabeth OilCloth Co., 


It is such an anomoly as could ouly be referred to peculiar 
statatory provision or questionable exercise of jadicial p)wer, 
aad accordingly, McCrary, J., sensible of the delicacy of the 
step, m the authority referred to, preferred to rest his concur. 


— rence on the particalar import of the section of the Revised 


Statutes of Missouri, committing to the Courts the adjast ment 
of all questions growing out of the levy of several writs of 
attachment issued from the same or from different Courts apon 
the same property, even by dissolving any attachment 
partially or wholly, postponing it to unother, or making sach 
order in the premises as right and justice may require. 17 
Fed. Rep., 168, Sec. 447, R. S., Missouri. 

The Courts «f Louisiana have never arrogated the preroga- 
tive fanctions which it is here contended interpose, nor does 
the construction seem necessary to the statute of Missonri, 
that the rights of the parties should be otherwise than the 
laws provide, although in the recoguition of those rights the 
Court may make such o:der in the premises as right aud jus- 
tice may require. We think essentially it confers no new 
rights on the parties and gives them no title to standing in 
this Court which they did not possess before. There is no mis- 
taking the plaintiffs «im as a contemplated interference with 
property in gremio legis. 

The presumption of the intervention that, if the possession 
of the Marshal prevented any actual seizare or physical con- 
trol over the property by the Sheriff, that then intervenor is 
entitled to have his attachment recognized by this honorable 
Court and is entitled to share according to his rank in the 


-distzibution of the proceeds of the property, etc., p. 231, print. 


ed record—in the nature of things, is a case which this Court 
has often said, canvot arise. 

Hagan vs. Lucas, 10 Peters, 400; Palliam vs. Osborne, 17 
How. 471; Taylor vs, Carry, 20, H. 583; Covell vs. Heyman, 
111 U. 8., 176; Williams vs. Benedict, 8 H. 107; Freeman vs. 
Howe, 24 H. 450; Buck vs. Colbath, 3 Wall, 334; Yonley vs. 
Lavender, 21 Wall, 276; Peoples’ Bank vs. Calhoun, 102 U. 
S, 256 ;. Barton vs. Barbour, 104 U.S., 126; Lammon vs. Feu- 


112 U. tL, 901; Krippen va Hyde, 10 T. v8 318} W 
va. Sampens, 14.How., 52... . - es dette @ 4 ie 
Thu didleadey With ubakaslll bi. then his penendating ies rh ~ 
Saturday when issued, perwittinz. ifn ¢ inviting préicenss: 
other creditors while it continasl in aba . 
State Court. Waites Digest, Vol. VI, p. 619, 620... 
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The Code of practice of Louisiana provides - ee 

Art. 207. No citation can issue, no demand can. be: it ars cay 
no proceeding had, nor suits instita‘e! on Sauday, 09 on :" 
Foarth of July, on the First or Eighth of Janairy, oa on 
Twenty fifth of December, Twenty-second of Febraary of 
Good Friday, nor shall any arrest be made after sunset on aa 
individual within his domicil. | 

Art. 763. Bat the Sheriff cannot execate the orders. 
jadgments with which he may be charge! in civil matters ¢ 
the days and hoars excepted by the preceeding provisioas of eee. 
thie Code, nor arrest a debtor going to or retarning’ from 4 | 
muster of the militia,” 

Whatever be the import of the prohibition contained i 
these articles it cannot help out p'aintiffscase. ~~ =% ; 

The Sanday writs provoke | no issue with Dreyfad’ ¢ dite | = : 
nor are the Monday writs expose. to attack from them bis. 
form of action. 

The legal colorof the marshal’s possession and seman 
cludes the impatation of unfair importation of the Property. 
the Circuit Court’s rage ,; eae 

Waite’s Digest, Vol. III, p. eS 

The inhibition against os process could not avail. 
fas, by whoee act it had been precipitated. The ia 
| =e equally have improved the opportanity to atay ws 

cial process the removal of the goods. 

Were the Sanday seizurés void apon principles of 5 
policy no disadvaatage cra'd arise from then to eit wae : 
As little could they serve the purpose of holdivg the bx: 


in waiting for the sheriff's levy, as sappert liens of the parties. 
resorting to them. 

In pari delicto potior est conditio defendentis et possidentis. 
Story Eq. Jar., Sec. 297-300, p. 316. 

The legal feature cannot be separated from the void nature 
of an act, void upon principles of public policy, so as to support 
an action. 

Quod ab initio non valet in tractu temporis non convalescit. 
Story Eq. Jur., Sec. 306, p. 325. Rev. C. C. La., Arts. 12; 19. 

Had the Marshal’s possession not been the castody of the 
Conart, the plaintiff in error woul: quickly have coanected the 
parties with illegal acts in an appropriate form of action. 

The reservation by State Court to him meant nothing more. 

He claims a lien which depends upon control of the property 
by the State Conart. 

We cannot lose sight of the circumstance that its jadgment 
was incidental to the fact that it had not this control. 

As no new question has arisen, that decision was final, and 
res judicata, and the case of Wiswall vs. Sampson, 14 How. 52, 
affirmed in Heidritter vs. Elizabeth Oil Cloth Co., 112, U.S., 
303, covers the controversy. 

Respectfully submitted, 
J. C. GILMORE, 
Attorney for William Adler and C. Lazard, defendants in error. 


November, 1885. 
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Sagreme Gourt of the Gaited’ Blakes. 


OCTOBER TERM OF 1887. 


No. 116. 


CORNELIUS GUMBEL, Plaintiff in Error, 
| ett / 
JOHN R. G. PITKIN, MADDUX, HOBART & OO. 
KERBS & SPIES Er AL. 


Brief on behalf of Hoffhemer & Bros. 


The-facts of the case and the pleadings are stated ia the 
brief filed in behalf of Maddux, Hobart & Co. and other de-: 
fendants, and the questions of law are so fally and ably pre- 
ee ee ee 
been said. 

Plaintiff claims a lien upon the property which hee beee 

seized by the United States Marshal and sold by him and the © 
proceeds have been distributed by the jadgmentof the Ciresit =~ 
Court. There was no levy upon the property—no actual 
seizare; such a seizure is essential, without which there is no: 
lien created, anfi the court acquires no jurisdiction. Tho 
same rule prevails in courts of admiralty and of common law. 

In cases of libel, there must be a valid subsisting scizare. - 
The Brig Ann, 9 Craucb, — San Josepha, 10 Wheates;. 

£2, 326. 

The Court described what is necessary to constitute a sciz- 
ure: The dispossession of the owner, and the subjecticn of 
the property to the control and actual posscesion of the seizor.” 
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There: must be no uncertainty in the acte-ef tha. seizor, and 
nothing equivocal in the assertion of his power over the res. 
‘The seizure gives jurisdiction to the Court. . Cases cited; 
Silver Spring Ist Sprague Rep., 551; Freeman v, Howe, 2 
4 Howard, 454; 200 Howard, 583; 13 Wallace, 406; 11] U.S, 
Rep., 364; 11 U. 8S.,302; 8 Blatchford, 165; 6 Robinson Rep., 
345; 6 Louisiana An. Rep., 551; 9 An Rep. 311. __s. 

The question becomes, therefore, one of jurisdiction because 
jurisdiction accrues only when the officer of the Court has pos- 
session of the res. Plaintiff, therefore, has no basis for his 
action; a judgment obtained in such a proceeding would be 
a nullity. Pennoyer vs. Neff, 95 U. 8., 713. This is nota 
question of practice. 10 Peters. 402; 104 U. 8. 410. 

The legal holidays, established in the Louisiana Code of 
Practice, art. 207 and Statates. Act No. 44 of Extra Session 
of 1870 making ist and 8th Janaary, 12th and 22d February, 
4th July, 25th December, Sundays and Good Fridays legal 
holidays; Act No. 42 of 1872 adding Mardi Gras, and No. 28 
of 1874 adding 4th March. 

The District and Circuit Courts transact business, igsue pro- 
cess, hear and decide causes, and the executive officers of the 
Court discharge their usual duties on§jMardi Gras and on the 
firemen’s parade day, 4th of March, and the validity of their 
acts on those days have never been questioned. 

The service of process of seizure by the Marshal is 2 minis- 
terial act, and it bas been often determined that such acts may 
be performed on Suanday.j; Butler vs. Kelsey, 15 Johnson 
Rep., 177 ; 20 Johnson, 140; 33 Barbour, 548; 18 Indiana, 153 

And it has been held that a notice received on Sunday and 
retained is equivalent to a noticeon Monday. 43 Vermont, 
478; Rawlins vs. Overseers, 2C. B.72. Many judicial acts 
ds the granting of injunctions. 64 Illinois, 243. The writs of 
ajtachment were issued by the circait judge, and it will be 
snake Gas tn teneh omens are Resian. ef Rete. 
sity or good-cause. — 

2 Howard, 319; 15 Wallace, 51 ; 1 U. 8. 127. In Harvey 
va. Tyler, earn nine Se Hr 
10 Peters, 449, 471, says: 


a eit Weiatnitr, "Pe astn at enatbadaah Geeta 
the validity of certal® proceedings ta stthélidtent ‘wasyelied:: 
im ‘question; da this’ groend: that the #ééerd Gf the-Ceeré lef 
Common Pleas, in Ohio, im which tié presesdiangs were: bal 
did not show cortéin stops which -the lew. regaited.'™: 27-4 4%. 
: 4 Herd wal & case of special and . stringent ‘pssceedings ia 
rem, in the abscdice of jurisdiction over the® persen;.witebe me- 
teriat provisious of: tha law, for the pi REE to 
rights, Were omitted, so far as the revetd showed.: : se 
= Wa dis tnt tls irientninty dv'enaiinetdiededelnadie 
attachment suit, or evidence that the facts alleged to have 
Deer Gene apyens Cae es Rare SeRienneT © 934 2 
‘* There ia no principle of law better settled than that every 
act of a court of competent jurisdiction shall beponened ts 
have been rightly done, till the contrary appears.” - 
The Court will notice that te Judge that iaswed the Sundag. 
writ was not the Judge that rendered the decision from which 
the writ of error has been taken. It would have been :neces- 
sary for plaintiffs in error to have shown to the latter 
Judge that the Judge that issued the writ did not have befere 
him sufficient evidence of the facts which ee 
ance of the writ. ; 
The failure of the Judge who rendered. the decision herein, 
to find the absence of those facts, and the failure of the plaia-. 
tiffs in error to show by bill of exceptions or in some recognised 
method that the Judge who issued the Sanday writs did not 
have sufficient evidence before him, eatails the presumption in 
this Court that the action of the Judge in issuing the Sundag 
writ was based upon the necessary evidence; that ix, in the 
event that the proof of “imperious secessity” weuld justify, 
the issuance of the writ, it must be conclusively presumed 
that the evidence of “the imperious secessity’’ aS mn 
Was thé basis of the issdance of the Sunday write. uipeie 
“hs decision ‘of ths! Jadge of the District Const, desing im 
the Cireuit Court of the Western District of Missowl, afizmed, 
by Jtkige McCrary, purports to be sbthing more:'thanan inter- 
pretation’ Of the spetthi statate of the Sthte of Mimeuzi, whoga, 
peculiar provisions are by it éxtended te-the reguiation of the 
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fect that when property, susceptible of manual delivery, has 
been seized and is held by the officer of, and under process 
from the Court of one jurisdiction, it is incapable to be subject- 
ed to seizure by another officer of and under process from the 
Court of another jurisdiction. The authorities are collated in 
Wilmer vs. Atlanta, and Richmond Air Line Railroad Com- 
pany, 2 Woods, pp. 427 and 428. It follows, then, that 
since the goods were and continued to be in the physical pos- 
session and custody of the Marshal, under writs of this Court, 
the intervenor could have acquired and did acquire no inter- 
est in the goods under his writ from the State Court, and he 
can have no claim to the proceeds arising from the sale.” 
We respectfully ask that the jadgment may be affirmed. 

GEORGE DENEGRE, 


“**<7"*@HOMAS L. BAYNE, 
Attorneys for Hoffheimer & Bros. 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 2 


OCTOBER TERM, 1887. 


No. 94. _ aan 


THE DUNDEE MORTGAGE AND TRUST INVESTMENT> 
COMPANY, (LIMITED), PLAINTIFF IN ERROR, ~— 


= 
- 


« 


vs. 


ELLIS G. HUGHES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES Glo 


THE DISTRICT OF OREGON. aan 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 94. 


THE DUNDEE MORTGAGE AND TRUST INVESTMENT 
COMPANY, (LIMITED), PLAINTIFF IN ERROR, 


Us. 


ELLIS G. HUGHES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF OREGON. 


Proof of service of citation _____ _-- odie <a wesnneiaiaiil 
I cect deri sree <n ammitinnmn anda mtn tmnt upaamelalias 
ND eis cenciens sets ence ttn sienna 
CD eres sce eee Nesane — 
Complaint alien <npete nce aeencies cpenetanianiamaatias sian 
Proof of service of summons -_ __ ___ ___- — 
ee 
Demurrer to plaint nit nies a snieil nenininantaititlta deans 
Demand for items of account -_..-...-... _-- saitenesteabainas 
Itemized bill or statement of claim ____ ——- ---_—- ---- -_-_ ---- —--__ 
Notice of motion to strike demurrer from files, Ke. ___. ___. _-. -___- 
Motion to enlarge time to answer --_-__ -_--_- ---- ----___ -__- ---- —-- 
A fSdavit to enlarge time to answer ____ _..__. _-_- _- _--__- ---___---- 
Order to strike demurrer from file: and granting time to answer ______ 
Stipulation to enlarge time to answer — 
Answer —_____ -- -- ----_- -- —— ---- ---- -------- 
Motion te strike out part of answer _--. -__- ---- ---_— ---- ---- ---- 
Order taking motion to stnke out part of answer, ic., under advise- 
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Notice of motion for leave to file amended complaint ---- -_-- -----_- 
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Order t» strike out part of answer and granting leave to file amended 
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Motion to enlarge time for taking testimony —~—_ ---- —-._ ---. -_-. 
Order to enlarge time for taking testimony niintib aduiain atminae 
Report of referee __-~- ee cinema cousiinitannap 
Defendant’s exceptions and motion on referee’s report--__-. ._.- --___ 
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a District oF OREGOX, ss: 


I certify that on the 25th day of A 1884, at Portland, 
Multnomah county, in said district, I duly served the within 
citation on writ of error upon the therein-named Ellis G. Hughes 
by exhibiting said citation to him and by delivering to him per- 
sonally a true copy of said citation, duly certified to by me as US. 


m 4 
PENUMBRA KELLY, 
United States Marshal. 


5 UNITED Srates OF AMERICA, \ = 


To Ellis G. Hughes, Greeting - 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden in Washington on 
the second Monday in October, A. D. eighteen hundred and eighty- 
four, pursuant to a writ of error filed in the clerk’s office of the cir- 
cuit court of the United States for the district of Oregon, wherein 
The Dundee Mortgage and Trust Investment Company, Lim., is 
plaintiff in error and you are defendant in error, to show cause, if 
any there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done to 
the parties in that behalf. 

Given under my hand, at Portland, in said district, this August 


25, 18S+. 
MATTHEW P. DEADY, 
3 U. S. District Judge, Oregon. 


c [Endorsed :] No. —. U.S. circuit court, district of Oregon. 
Ellis G. Hughes rs. The Dundee Mortgage and Trust Invest- 

ment Company, Limited. Citation on writ of error. Filed August 

25, 1884. R. H. Lamson, clerk, by G. G. Gammans, deputy clerk. 


d Writ of Error. 


THe Unrrep States OF AMERICA, 88 : 
In the Supreme Court of the United States. 


THE DuNDEE MORTGAGE AND Trust INVESTMENT CoMPANY, 
LiiTep, Plaintiff in Error, a 


v3. 
Ex.tis G. Hucues, Defendant in Error. 


The President of the United States of America to the judges of the 
circuit court of the United States for the district of Oregon, Greet- 
ing: 

Because in the records and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court before the 
Honorable Matthew P. Deady, one of you, between Ellis G. Hughes, 
plaintiff and defendant in error and The Dundee Mortgage and 
Trust Investment Company, Limited, defendant and plaintiff in 
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error, a manifest error hath happened, to the great damage of the 
said plaintiff in error, as by complaint doth appear, and we, being 
willing that error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid and in this be- 
half, do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October, A. D. 
eighteen hundred and eighty-four, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
then and there inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and accurding 
to the laws and customs of the United States of America should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this August 25, 1884. 

[Seal United States Cireuit Court, Oregon. ] 
R. H. LAMSON, 
Clerk of the Circuit Court of the United States 
for the District of Oregon, 
By G. G. GAMMANS, 
Deputy Clerk. 


e [ Endorsed :] In the Supreme Court of the United -States. 

The Dundee Mortgage and Trust Investment Company, Lim- 
ited, plaintiff in erzor, rvs. Ellis G. Hughes, defendant in error. Writ 
of error. Filed August 25, 1884. R. H. Lamson, clerk, by G. G. 
Gammans, deputy clerk. 


f In the Cireuit Court of the United States for the District of 
Oregon. October Term, 1SS2. 


Be it remembered that on the 12th day of February, 18S3, there 
ras duly filed in the circuit court of the United States for the dis- 
trict of Oregon a complaint in words and figures as follows, to wit: 


] In the Circuit Court of the United States for the District 
of Oregon. 
Exuis G. Huaues, Plaintiff, 
vs. 


THE DuNDEE MORTGAGE AND Trust INVESTMENT Company, LIM- 
ITED, Defendant. 


The plaintiff complains of the defendant and for cause of action 
alleges— 

That said plaintiff is a citizen of the United States, residing at 
Portland, in the State of Oregon, and the defendant is a foreign cor- 
poration, incorporated under the laws of Great Britain and Ireland, 


- 
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with its registered office at Dundee, in Scotland, with an office and 
agency for the transaction of business at Portland, in the State of 


n. 

t on or about the Ist day of August, 1876, the Oregon and 
Washington Mortgage Savings Bank, Limited, of Dundee, in Scot- 
land, incorporated under the laws aforesaid, appointed this plaintiff 
as its attorney, resident at the city of Portland, in said State of 


Oregon. 

That the said Oregon and Washington Savings Bank, Limited, 
became and was indebted to this plaintiff in the sum of five thou- 
sand and five hundred dollars upon an account for services 

rendered by this plaintiff to said bank as its attorney, as 
2 aforesaid, between the Ist day of July, 1876, and the Ist day 

of January, 1882, in counseling and advising said bank in 
and about its business in the State of Oregon and Washington Ter- 
ritory, and other acts and attendances in and about the business of 
said bank at its request, and for money laid out by this plaintiff for 
said bank, at its request, in and about said business; and that the 
services of this plaintiff for said bank, rendered as aforesaid at its 
request, were reasonably worth the sum of one thousand dollars per 
annum, or the sum of five thousand five hundred dollars in the 


aggregate. 

Plaintiff further alleges that the Oregon and Washington Trust 
Investment Company, Limited, a foreign corporation created and 
duly incorporated under the laws aforesaid, duly appointed this 
plaintiff its attorney to attend as such to its business in the State of 
Oregon and Washington Territory, and that such appointment was 
made on or about the Ist day of January, 1876, the said corporation 
having been theretofore duly incorporated as aforesaid. 

That, in pursuance of said appointment and at the request of said 
company, this plaintiff, as such attorney, rendered services to said 
company in counseling and advising it in and about its business in 
the State of Oregon and Washington Territory and other acts and 

attendances in and about the said business of said company 
3 at its request, and pl’ff laid out and expended money for said 

company, at its request, in and about said business, all be- 
tween the Ist day of January, 1876, and the first day of January, 
1880, and that the said services of this plaintiff, including his ex- 
penditures, were reasonably worth the sum of $2,500.00 per year for 
each and every year during all of said period. 

Plaintiff further alleges that in and about the month of January, 
1880, the said Oregon and Washington Trust Investment Company, 
Limited, amalgamated with with the said defendant, The Dundee 
Mortgage and Trust Investment Company, Limited, and that the 
said former company became and was merged in the zaid latter com- 
pany ; tnat by virtue oi said amalgamation the property, effects, and 
assets of the said former company were transferred to and became 
the property, effects, and assets of the said latter company ; that by 
virtue of said amalgamation this defendant assumed, became liable 
for, and agreed to pay the liabilities of the Oregon and Washington 
Trust Investment Company, Limited, existing at the time of said 
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amalgamation ; that at the time of said amalgamation the indebt- 
edness of the said O. & W. T. I. Co., Limited, to this plaintiff for his 
services as its attorney as aforesaid wasan existing liability, and that by 
virtue of said act of amalgamation this defendant became liable for 
and undertook and promised to pay this plaintiff what hissaid services 

as aforesaid were reasonably worth, and that said sum of 
4 $2,500.00 per year for said services from the Ist day of Jan- 

uary, 1876, to the first day of January, 1880, is now due and 
owing from said defendant to this plaintiff. 

PV'f further alleges that after said act of amalgamation, at the 
request of this defendant, he rendered services and expended money 
as itsattorney up to and until the Ist day of January, 1882; that 
as such attorney he advised and counseled this defendant and ren- 
dered other professional services in and about its business in the 
State of Oregon and Washington Territory between the date of said 
amalgamation and the Ist day of January, 1882, and that his said 
services as such attorney were reasonably worth the sum of $2,500.00 
per year, including all expenses incurred by said plaintiff in the 
rendition of said services. 

Plaintiff alleges that on or about the 30th day of June, 1882, the 
said Oregon and Washington Mortgage Savings Bank, Limited, 
amalgamated with and became and was merged in this defendant ; 
that by virtue of said amalgamation all the assets of said bank be- 
came the property of this defendant, and this defendant, by said act 
of amalgamation, assumed and agreed to pay all existing liabilities 
of said bank; that the indebtedness of said bank to this plaintiff 
for services as aforesaid was at the time an existing liability, and 
this defendant, by virtue of said act of amalgamation, agreed to 

pay this plaintiff what his services to said bank as aforesaid 
5 were reasonably worth. 

Plaintiff further alleges that the defendant, the said Dundee 
Mortgage & Trust Investment Co., became and was indebted to this 
pl ff in the sum of two hundred and twenty-four dollars and 5,5 for 
professional services rendered by plaintiff to said company in a cer- 
tain foreclosure suit by said company against Luther Elkins and 
others, and that said fees were due and owing to pl’ff seperate and 
apart from his other services as aforesaid. 

PI'ff further says that after said act of amalgamation the said D. 
M. & T. I. Co., Limited, was indebted to this plaintiff for profes- 
sional services rendered by him tv said company in the foreclosure 
case of William Reid, manager, against Joseph A. Hill eé al. in the 
sum of $931.00, which said fee is seperate and apart from the other 
services rendered by plaintiff to said company as aforesaid ; and said 
services In said suits were rendered at the request of said company. 

Plaintiff further alleges that by virtue of said act of amalgama- 
tion the defendant became liable and undertook and promised to 
pay this pl’ff his said fees in the two suits aforesaid. 

Plaintiff alleges that by virtue of the promise the said defendant 
became and is indebted to this plaintiff in the sum of $21,255.80, 
the whole amount of which is unpaid and is now due and owing 
from def’t to plaintiff. 
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6 Wherefore pl’ff prays judgment for said sum of $21,255.80, 
with his costs and disbursements. 
GEO. H. WILLIAMS, 
C. B. BELLINGER, 
Attorneys for Plaintiff. 
STATE AND District OF OREGON: 
I, Ellis G. Hughes, being duly sworn, say that I am the plaintiff 

above named and that the foregoing complaint is true, as I verily 


believe. 
ELLIS G. HUGHES. 
Subscribed and sworn to before me this 12th day of February, 


1883. 
[ NOTARIAL SEAL. ] JNO. BEVERIDGE, 
Notary Publie for Oregon. 


Original endorsed: Filed 'F ebruary 12, 1883. R. H. Lamson, 
clerk, by G. G. Gammans, deputy clerk. 


6a And afterwards, to wit, on the 12th day of February, 1883, 
there was issued out of said court a summons in words and 
figures as follows, to wit: 


66 DistRICcT OF OREGON, 88 : 


In obedience to the command of the within writ I have served 
the same upon the therein-named The Dundee Mortgage and Trust 
Investment Company, Limited, the within-named defendant, by 
exhibiting same to W. H. Effinger, attorney for said defendant, and 
by delivering to said W. H. Effinger, attorney for said def’t, person- 
ally, a true copy thereof, duly certified to by meas U.S. marshal of 
said district, together with a copy of the complaint in the within 
action, duly certified to by the clerk of the circuit court of said dis- 
trict, at Portland, Multnomah county, in said district, on the 12th 


day of February, A. D. 1883. 
EDWARD 8S. KEARNEY, 
U. S. Marshal, 
By WARD S. STEVENS, Deputy. 


7 Summons. 


In the Circuit Court of the United States for the Ninth Judicial 
Circuit, District of Oregon. 


Exuis G. HuGHEs 


a No. 881 
THE DuNDEE MorTGAGE AND Trust INVESTMENT Com- sees: 


PANY, LIMITED. 


The President of the United States to The Dundee Mortgage and 
Trust Investment Company, Limited, the above-named defend- 
ant, Greeting : 

You are hereby commanded to be and appear in the above-enti- 
tled court, holden at Portland, in said district, and answer the com- 
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6 THE DUNDEE MORTGAGE AND TRUST INVESTMENT 


plaint filed against you in the above-entitled action within ten days 
from the date of the service of this summons upon you if served 
within the county of Multnomah, in said district, or if served within 
any other county of said district, then within thirty days from the 
date of such service upon you ; and if you fail so to appear and an- 
swer, for want thereof the plaintiff will take Judgment against you 
for twenty-one thousand two hundred and fifty-five & 58% dollars, 
together with his costs and disbursements. 
7a And this is to command you, the marshal of said district, 
or vour deputy, to make due service and return of this sum- 
mons. Hereof fail not. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit court 
affixed, at Portland, in said district, this 12th day of February, 1883. 

[SEAL.] R. H. LAMSON, Clerk, 
By G. G. GAMMANS, 


Deputy Clerk. 


Original endorsed: No. 881. In the circuit court of the United 
States for the district of Oregon. Ellis G. Hughes vs. The Dundee 
Mortgage and Trust Investment Company, Limited. Summons. 
Returned and filed February 13, 1883. R. H. Lamson, clerk, by 
G. G. Gammans, deputy clerk. 


7b And afterwards, to wit, on the 13th day of February, 1883, 
there was duly filed in said court a demurrer to the com- 
plaint in words and figures as follows, to wit: 


S In the Cireuit Court of the United States for the Ninth 
Judicial Circuit, District of Oregon. 


Exrus G. Huenes, Plaintiff, 
vs. 


THe Duxpert MortcacGe & Trust INVESTMENT Company, LI’t., 
Defendant. 


Now comes the def’t corporation, by Effinger & Bourne, its attor- 
neys, and demurs to the complaint in the above-entitled action, and 
for cause of demurrer says the complaint does not state facts scuffi- 
cient to constitute a cause of action. . 

EFFINGER & BOURNE, 
Att’ys for Defendant. 


Original endorsed: Filed February 13, 1883. R. H. Lamson, 
clerk, by G. G. Gammans, deputy clerk. 
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8a And afterwards, to wit, on the 13th day of February, 1883, 
there was duly filed in said court a demand for items of ac- 


count in words and figures as follows, to wit: 


9 In the Circuit Court of the United States for the Ninth 
Judicial Circuit, District of Oregon. 


Extuis G. Huaues, Plaintiff, 
vs. 


THe DuNDEE MortTGAGeE & Trust INVESTMENT Company, LIMITED, 
Defendant. 


To Ellis G. Hughes, pl’ff, and George H. Williams and C. B. Bellin- 
ger, Esqrs, his attorneys. 

GENTLEMEN: Referring to your complaint in the above-entitled ac- 
tion and court, and to section 82, title XI,chap. I, Code of Oregon, I, as 
attorney for the defendant corporation, hereby demand of you an item- 
ized account of each of the several causes of action pleaded by you 
in vour said complaint—that is to say, such an account of the cause 
first pleaded, upon which you claim $5,500.00, such an account to 
show whether the “counselling and advising” was general or special 
and, if the latter, the times, things advised about, prices thereof, and 
particularly what such services was, what constituted the “other 
acts and attendance” in and about the business of said bank ; also 
particularly items of moneys laid out by pl’ff for said bank, giving 
amounts and dates. 

Also such an account of the said sécond cause of action, for which 
you claim $2,500 per year for four years, such account to show par- 

ticulars as last aforesaid. 
10 Also such an account of the said third cause of action, 
for which you claim $2,500 per year for two years, such ac- 
count to show particulars as first and second aforesaid. 

Also such itemized account to show the agreement, if any, as to 
the two claims, in amount $224.80 and $531.00, for alleged foreclos- 
ure services; also each to show the amount of the claims so alleged 
to have been foreclosed, whether the said suits are ended, and par- 
ticularly the items of service. 

You will please take notice that on this 13th Feb., ’83, I thus 
make written demand for the items and particulars afore suggested, 
and that unless they are furnished me within five days next follow- 
ing I shall, upon the trial hereof, move the court to exclude all evi- 


dence thereof. 
W. H. EFFINGER, 
Att'y for the Dundee Mortgage and Trust Investment Co., L’d. 


Original endorsed: Filed February 13,1883. R.H.Lamson,clerk, 
by G. G. Gammans, deputy clerk. 
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10a And afterwards, to wit, on the 16th day of February, 1883, 
there was duly filed in said court an itemized bill or state- 
ment of plaintiff's claim in words and figures as follows, to wit : 


11 In the Circuit Court of the United States for the District of 
Oregon. 
Eiuis G. HuGHEs 
v3. 
THE DuNDEE MortTGAGE Trust INVESTMENT Co., LIMITED. 


I, Ellis G. Hughes, the above-named pl’ff, hereby answering the 
demand of the said def’t for an itemized account of the several causes 
of action in the complaint contained, say and state that as to my 
services for the Oregon and Washington Savings Bank, Limited, 
and as to the money laid out and expended by me in connection 
with said services, and for which I claim $5,500, I cannot render 
an itemized account thereof. I state that William Reid was the 
manager of said bank in the city of Portland during all the time 
for which I have claimed compensation as the attorney for said 
bank ; that during all that time I was his sole legal adviser in the 
transaction of his business as the manager of said bank; that I was 
consulted by him as to all the questions that arose in the transac- 
tion of said business and upon which he needed or required legal 
advise, and that I advised him as to such matters. I cannot now 
state particularly the questions upon which he obtained my advice, 

but he consulted me as to the contracts which he made, the 
12 changing and modification of contracts upon the subject of 

taxes, the nature and character of instruments of writing, and 
the multitudinous matters that arose in the transaction of the 
business of said bank. His consultations with me were very fre- 
quent, almost of daily occurrence, and occupied my time, vary- 
ing from half an hour to half a day, almost daily. I cannot state 
particalarly as to the amount of money expended by me for and on 
account of said bank. I had clerks employed in my office, and fre- 
quently portions of the time of my clerks were taken in doing work 
for said bank. 

I attended sessions of the Legislature in the interest of said bank 
and paid my own expenses. I did not keep nor have I any items 
of my services or expenses on account of said bank, because I ex- 
= that my compensation for said services and expenses would 

in the nature of a salary to be paid to me, and as Mr. Reid was 
entirely conversant with the extent and nature of my services and 
expenses for said bank I presumed that without much difficulty we 
could agree upon the amount of my compensation. I do not claim 
anything under any special appointment for any special business. 
I was employed, recognized, and treated as the general attorney of 
said bank, and my services were of the general nature above 
specified. 


I further state as to my claim of $2,500 for four years’ 
13 services for the Oregon and Washington Trust Investment 
Company, Limited, and for money expended therefor, that 
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my appointment as attorney for said company, as indicated in the 
complaint, was in writing and was general, and I was not appointed 
to do any epecial business, but to do generally whatever an attorney 
and counselor at law might be required to do in the transaction of 
the business. 

Mr. William Reid was also the sole manager of said company, with 
his office in the city of Portland, and I was his sole legal adviser. 

As to the nature, character, and extent of my services and expend- 
itures of money by me for said company, I hereby repeat and 
renew what I have said as to the Oregon and Washington Siesta 
Savings Bank, Limited, in all its particulars and details, and I can- 
not make any more itemized account of this claim than I could of 
the claim accruing against said bank and for the same reasons as 
hereinbefore mentioned. All that I have said as to my claim for 
services and money expended to and for the said savings -bank is 
true of my claim for services and money expended to and for the 
said mortgage and trust investment company. 

As to my third claim for $2,500.00 maintained in the complaint, 
I state that after the amalgamation of the said Oregon & Wash- 

ington Trust and Investment Company, Limited, with this 
14 defendant, Mr. William Reid, continuing to be the sole 
manager of the defendant in the city of Portland, I continued 

to be the sole legal adviser in and about the business of said com- 

pany; and the statement which I have hereinbefore made as to my 
+ services for the Oregon & Washington Mortgage Savings Bank, 
Limited, is applicable in all its details and particulars to my services 
for this defendant ; and what I have said of my services for said 
bank is true in all respects of my services for this defendant as 
stated in the complaint. | 

Respecting my two claims, one for $224.80 and the other $531.00, 
I state that each of the defendants in the foreclosure suits named in 
the complaint executed to the Oregon & Washington Trust Invest- 
ment Company, Limited, or to Mr. Wm. Reid, as manager, mort- 
gages wherein the mortgagors agreed, in case of the foreclosure of 
said mortgages, that they would respectively pay, as attorneys’ fees 
in the case, the amounts specified in the complaint ; that the property 
described in said mortgages was sold upon decrees of foreclosure, 
which I obtained as the atiorney of said company; and the prop- 
erty in each case was purchased by or for said company and bid off 
a at the full amount of each of said decrees, including the said fees to 
~ be paid to the attorney for foreclosing said mortgages, and the said 
foreclosure suits are ended. 
15 GEO. H. WILLIAMS, 

C. B. BELLINGER, 
Alt’ys for Pe ff. 
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STATE OF OREGON, | \ as . 
Multnomah County, | 


I, Ellis G. Hughes, being duly sworn, on oath do say that the 


fo ing answer is true. 
- — se ELLIS G. HUGHES. 
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Subscribed & sworn to before me this sixteenth day of February, 


A. D. 1883. 
[ NOTARIAL SEAL. ] JNO. BEVERIDGE, 


Notary Public for Oregon. 
Original endorsed: Filed February 16, 1883. R. H. Lamson, 
clerk, by G. G. Gammans, deputy clerk. 


15a And afterwards, to wit, on the Ist day of March, 1883, there 
was duly filed in said court a notice of motion to strike de- 
murrer from files and for judgment in words and figures as follows, 
to wit: 
16 In the Circuit Court of the United States for the District of 
Oregon. 
Exrxuis G. Hucues, PI’ff, 


vs. 
Tue DuNDEE MortTGAGE & Trust INVESTMENT Company, LIMITED, 
Def’t. 


Please take notice that on Monday, the 5th proximo, at 10 o’clock 
a. m. of said day, I shall move said court to strike the def’t’s de- 
murrer herein from the files, because it is not filed & served accord- 
ing to the rules of said court. I shall also then & there move said 
court for judgment for pl’ff for want of an answer. _ 


Feb’v 28, 1883. 
GEO. H. WILLIAMS, 
Atty for PUff. 
To W. H. Effinger, Esq., att’y for defendant. 


Original endorsed: Filed March 1, 1883. R.H. Lamson, clerk, 
by G. G. Gammans, deputy clerk. 
16a —s District oF OREGON: 

Due service by copy of the within motion is admitted this 28th 


day of Feb’y, 18S3. 
W. H. EFFINGER, 
Atty for Def’t. 


165 And afterwards, to wit, on the Ist day of March, 1883, there 
was duly filed in said court an affidavit & motion for en- 
largement of time for answer in words and figures as follows, to wit : 


17 In the Circuit Court of the United States for the District of 
Oregon. 
Exus G. Huanues, PI’ff, 


vs. 
Tae DunpeEeE Mortéace & Trust INvestwent Company, Lirren, 
Def ’t. 


Now comes the def’t, and upon the subjoined affidavit of W. H. 
Effinger moves the court to allow fifty days from the 5th of March, 
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1883, in which to file its answer herein, and that the time for answer- 
ing beenlarged and extended for fifty days from this 5th of March, ’83. 
W. H. EFFINGER, 
Att’y for Def't. 
To. Mr. Geo. H. Williams. 

Str: Will you please take notice that on Monday, the 5th proximo, 
when you call up your motion to strike out demurrer and for judg- 
ment, I will ask the court to read and consider this motion and the 
affidavit on which it is based. 

W. H. EFFINGER, 


Att’y for Def't. 
18 In the Circuit Court of the United States for the District of 
Oregon. 
Exvuis G. Hueues, Plaintiff, 
v8. 
THE DuNDEE MorTGAGE AND Trust INVESTMENT Company, LIMITED, 
Deiendant. 


I, W. H. Effinger, being first duly sworn, do say: I am the att'y 
for the def’t in the above-entitled action, and that I am the statu- 
tory attorney for service of process as well; that on the 12th of Feb’yv 
last I was served with a copy of the summons and complaint herein ; 
that from the middle of October last past Mr. Edmund Robertson, 
barrister, of London, England, was here in Oregon, with a plenary 
power of attorney from the above-named defendant for the transac- 
tion of all its business, and that he remained here until the 23d of 
February, i883, at which time he took his departure; that said 
Robertson while here removed from their respective positions as 
manager and attorney of this def’t one Wm. Reid, Esq., and the 
plaintiff herein, who had, during all the period embraced in and re- 
ferred to in the litigation herein, held such and aforesaid positions, 
and substituted for them one Hugh r as manager and this 

affiant as attorney, and that neither said Roger nor this 
19 _ affiant is conversant with the details of any business done by 

said def’t previous to their respective appointments; that the 
principal place of business of defendant is at Dundee, Scotland, 
where the records, papers, and general accounts of said defendant 
are kept; that upon the said 12th of February I presented said 
summons and complaint to said Edmund Robertson for instructions 
as to answering, and on said day or the next I demanded in writing 
from pl’ff an itemized statement of his account ; that on the 16th he 
furnished me what was designed to be a response to such demand; 
that when I asked said Robertson for instructions as to answering I 
was informed by him that the matters and things in this action had 
been, as he supposed and believed, all fully settled between pl’ff and 
def ’t some time since, and that he, Robertson, was without any 
papers, evidences, or instructions touching any of the things so in 
controversy here, and that all the said papers were in Dundee; that 
since then and on the Ist day of March, 1883, I called upon Mr. 


12 THE DUNDEE MORTGAGE AND TRUST INVESTMENT 


Wm. Reid aforesaid, and after informing him of the character of 
the claims now here in suit—saving the two minor causes of action 
arising from alleged foreclosure suits—I asked where the papers re- 
lating to such claims were, and that I was then informed by him 
that all such papers were, as he believed, in Dundee. 
20 I say that I believe the matters and things hereinbefore 
alleged upon the information of said Robertson and said 
Reid as to the present whereabouts of said papers, memoranda, &c., 
are true. 

I say that upon the 12 of February I had a copy of said com- 
laint to be made and delivered it to said Robertson and requested 
im to forward the same by post at once to Dundee and have the 

papers sent to me, and that I was informed by him that he did so 
post the copy, together with the request for the papers, by steamer 
leaving this port on the 15th of February last. 

I say that I believe the defendant has a good, sufficient, and valid 
defense to each and all and every cause of action in this action, but 
that Iam unable to answer the complaint satisfactorily or intelli- 
gently or with regard to the rights of the def’t in the absence of the 
documentary proofs at Dundee, which said proofs, as I ain informed 
and believe, will show the terms upon which pl’ff rendered his 
alleged services, and the fact that they have all—saving possibly 
the two minor causes alleged to arise of foreclosure suits—been paid 
for. ; 

I say, further, that the time of communication by post between 
Portland and Dundee one way runs from twenty-two to twenty- 
eight days, and that I have used all proper diligence in getting 
ready to make answer. 

I say, further, that there is no person or paper or book or 

21° ~_—sreccord here in Oregon from whom or from which I can ob- 

tain the information necessary for making my said answer, 

and that I have not been able to procure such information at 

any time since the said service on me of the summons and com- 
plaint. 

I say, further, that on the day I filed the demurrer in this action 
I did so merely for the purpose of stilling or holding the matter till 
I could see and arrange with counsel for pl’ff for time to answer, 
but that in the hurry of business I accidentally omitted to call the 
attention of the attorneys for the pl‘ff to the matter; that at the 
time of filing the same I did not think of the rule as to a copy 
for the double reason that, as before stated, I intended to speak to 
pi'ff’s att’y and, additionally, I did not intend to rely upon said 
demurrer and supposed I would not have difficulty in having the 
time for answer enlarged. 

As before stated, I forgot and omitted to speak to pl’ff’s attorney, 
and now here make this affidavit for the purpose of asking of the 
court for an enlargement of the time for answer and for leave to 
answer. 


W. H. EFFINGER. 
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Pana nccrienerarnaeeinsig Kettner D. 
[NOTARIAL SEAL. ] JONATHAN BOURNE, Jr, 
Notary Public for Oregon. 
Original endorsed: Filed March 1, 1883. R. H. Lamson, clerk. 


21a And afterwards, to wit, on Monday, the 5th day of March, 
: 1883, the same being the 81st judicial day of the regular Oc 
tober term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 
22 In the Circuit Court of the United States for the District of 
Oregon. 
Exxis G. HucHes 


see No. S81 
THe Dcxpee MortGaGe axnp Trust INVESTMENT Ceom- { “ z 
PANY. 
Marcu 3d, 1883. 


Now, at this day comes the plaintiff in the above-entitled cause, 
by Mr. George H. Williams, of counsel, and the defendant, by Mr. 
W. H. Effinger, of counsel, and this cause comes on to be heard upon 
plaintiff ’s motion to strike the demurrer to the complaint from the 
files and for judgment, and the court having heard the argument of 
counsel, it is ordered that the motion to strike out be, and the same 
hereby is, allowed; and, upon defendant's motion for time to an- 
swer, it is ordered that said defendant have until the fifteenth day 
of April next to file his answer herein ; and it is further ordered 
that said defendant pay the costs of plaintiff’s motion, taxed at —. 


224 And afterwards, to wit, on the — day of April, 1883, there 
was duly filed in said court stipulation enlarging time to file 
answer in words and figures as follows, to wit : 


23 In the United States Circuit Court for the District of Oregon. 


Exuss G. Hvenes, Plaintiff, 
rs. 
Tue DuxpEE MortTGAGE AND Trust INVESTMENT Co., LiwiTeD, De- 
fendant. , 


It is hereby stipulated and agreed that the order heretofore 
awarded by the Hon. Matthew P. Deady enlarging the time for fil- 
ing the def’t’s answer may be still further enlarged, and def’t may 
take till Friday, the 20th of April, in which to file his said answer. 

GEO. H. WILLIAMS, 
Att’y for Plaintiff. 
W. H. EFFINGER, 
Of Att’ys for Defendant. 


Original endorsed: Filed April —, 1883. R. H. Lamson, clerk, 
by G. G. Gammans, deputy clerk. 


14 THE DUNDEE MORTGAGE AND TRUST INVESTMENT 


23a And afterwards, to wit, on the 20th day of April, 1883, 
there was duly filed in said court an answer in words and 


figures as follows, to wit: 


24 Answer. 
In the Circuit Court of the United States for the District of Oregon. 


Exuts G. Huaues, Plaintiff, 
THE DuNDEE MorTGAGE AND Trust INVESTMENT Company, LIMITED, 
Defendant. 


Now comes the defendant corporation, the Dundee Mortgage and 
Trust Investment Co., L’d, by its attorneys, Effinger and Bourne, 
and for answer to the complaint filed herein against it by pl’ff 
Hughes it says: Answering the Ist cause of action pleaded, it admits 
that at the time set out the- pl’ff became, by appointment, the at- 
torney of the Oregon and Washington Mortgage Savings Bank, 
Limited, but alleges that it will hereafter set out the terms and con- 
ditions of such and said appointment; it denies that the Oregon 
and Washington Savings Bank, Limited, became or was, or that it 
ever became or ever was, indebted to plaintiff in the sum of $5,500.00, 
or any other sum of money whatever, upon any account for services 
rendered by plaintiff to said bank as its attorney or otherwise 
between the Ist of July, 1876, and the Ist of January, 1882, or for 
any period of time whatever, either in counselling or advising said 
bank in or about its business in either the State of Oregon or the 

Territory of Washington, or for said or any services so 
29 rendered or any or other acts or attendance in or about the 

said or any business of said bank; at its request or otherwise, 
or for any money laid out by plaintiff for said bank, at its request, 
in or about said or any business of said bank; denies that the said 
or any services of this plaintiff for or to said bank rendered as afore- 
said, at its request or at all, were or are reasonably or at all worth 
the sum of $1,000.00 per annum or any sum per annum or the sum 
of $5,000.00 in the aggregate or any sum of money whatever, either 
in the aggregate or as per annum. 

Further answering this Ist cause of action, defendant denies that 
this plaintiff ever, at any time or on any account, rendered to the 
said Oregon and Washington Mortgage Savings Bank, Limited, or 
to its use, any service of any kind whatever, or that he ever paid or 
laid out or expended any money to its use or at its request, or that 
he ever at any time rendered to it any service at its request save as 
shall hereinafter be specifically alleged, shown, and pleaded; and 
denies that the said bank or that this defendant does now or that it 
ever did owe to him, this pl’ff, on account of said or any service, 
$9,000.00, or any otber sum of money whatever. 

Defendant, further answering and now answering plaintiff’s 2d 
cause of action as the same is pleaded, admits that the Oregon and 
Washington Trust Investment Company, Limited, appointed the 
plaintiff as its attorney, but says that it will hereinafter set out the 
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terms and conditions of such appointment; it denies that 
26 im pursuance of such appointment or at all or that at the re- 
quest of said last-named company or at all the plaintiff, as 
such attorney or otherwise, rendered any services to said company 
in counselling or advising it in or about its business in the State of 
Oregon or Washington Territory, or that he rendered other or any 
acts or attendance to said company in and about its said or any 
business at its request or otherwise, or that he paid or laid out or 
expended for said company or to its use or at its request in or about 
its said or any business,. between the Ist day of January, 1876, and 
the first day of January, 1880, or between any dates or for any time, 
e-ther $2,500 or any other sum of money whatever per year or for 
each or any year between the Ist of Jan., 1876, and the 1st Jan., 
1880, or for any period of time whatever; denies that such and 
said or any services so as alleged or at all rendered by plaintiff to 
said last-named company in any way or to any use, including or 
excluding expenditures by plaintiff for said company during the 
period of time last afore herein designated or for any other time, 
were or are reasonably or otherwise or at all worth the sum of 
$2,500.00 per year for each orevery year aforesaid or for any year 
thereof or any portion of such time, or that they were worth any 
sum of money whatever over and above what has already by this 
plaintiff been received therefor, as this defendant will hereinafter 
allege and plead. 
27 Curther answering this 2d cause of action, defendant denies 
that the amalgamation between this defendant and the 
Oregon and Washington Trust and Investment Co., L’d, or af that 
at any time there was any indebtedness from the last-named Co. to 
this plaintiff ; denies that the said alleged indebtedness of the said 
O. and W. T. I Co., L’d, as and for any services by plaintiff, as att’y 
for it, at the time of such amalgamation or merger, or that ever at 
any time, was an existing liability of the said O. and W. T. I. Co., 
L’d, and denies that it ever was or came to bein any way or on any 
account a debt, liability, or obligation in whole orin part of the said 
O. and W. T. I. Co., L’d; denies that by the said act of amalgama- 
tion or at all this defendant ever became liable for or that it ever 
undertook or promised to pay plaintiff the reasonable or any other 
value of his aforesaid or any services, or that this def’t ever in any 
way or at any time promised, agreed, or undertook to pay pl’ff for 
such or said or any services what they were or might be reasonably 
worth or anything whatever. 

Denies that the said or any sum of $2,500.00 per year or any sum of 
money whatever per year for said services or for any services or on 
any account, from the Ist day of January, 1876, to the 1st day of 
January, 1880, or for any other period of time whatever, is now due 
or owing from this def’t to pl’ff; denies that said sum of money or 
any part of it ever became due or owing or that it is now so due or 

owing from this defendant to this plaintiff, either for or on 

28 account of the matters and things pleaded in this 2d cause of 
action or for or on — account whatever. 

Further answering this cause of action, defendant denies that ever 
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at any time there was any service whatever as attorney or otherwise 
rendered by this plaintiff to the Oregon and Washington Trust In- 
vestment Co., L’d, save as shall be hereinafter pleaded and shown, 
and that for all and such services this plaintiff - been fully paid. 

Further answering and now answering the 3rd cause of action as 
the same is pleaded, defendant denies that after said act of amalga- 
mation or at any time, at the request of defendant or otherwise, the 
plaintiff rendered services or any service or expended any money as 
its attorney or otherwise up to or until the Ist day of January, 1882, 
or that he rendered such or said or any services to it or for its use 
or any such service. 

Denies that assuch attorney or otherwise he advised or counselled | 
this deft or that he rendered to it as such attorney or otherwise 
other or any professional services in or about its business in the 
State of Oregon or in Washington Territory between the date of said 
amalgamation and the Ist of January, 1882, or at any time; denies 
that he rendered to it or for its use any professional services at all, 
save as shall be hereinafter separately and specially shown and 
stated. 

Denies that his said or any services or service as such at- 

29 torney or otherwise were or are reasonably or otherwise worth 

the sum of $2,500.00 or any other sum of money whatever per 

year or for any time, including or excluding all or any expenses in- 

curred by plaintiff in the rendition of such or said service or other- 
wise. 

Denies that any services or service rendered by plaintiff to de- 
fendant or to its use was or is worth any money whatever in excess 
of the compensation had and received therefor by plaintiff, as shall 
presently and hereinafter be made to appear. 

Denies that at the time of the amalgamation between this de- 
fendant and the Oregon and Washington Mortgage Savings Bank, 
Limited, or at any time, said alleged indebtedness or any indebted- 
ness of said bank to this plaintiff for services as aforesaid or on 
any account was an existing or any liability either upon said bank 
or upon this defendant, and denies that there ever was such or any 
indebtedness due from or owing by said bank or by this defendant, 
and denies that it, by virtue of said or any act of amalgamation or 
otherwise, agreed or promised to pay this plaintiff what his services 
to or for said bank were reasonably worth or any sum of money 
whatever on any account or at all, and denies that it ever or in any 
way promised or agreed to pay him, either for itself or for said bank, 
any money whatever. 

Further answering and now answering 4th cause of action as the 
same is pleaded, defendant denies that it ever became or was or that 

it is now indebted to plaintiff in the sum of $224.80 or any 
30 = other sum of money whatever for professional services or any 

service rendered by him to it in a certain foreclosure suit by 
it against Luther Elkins or others or any person ; denies that said 
fees or any fees were or are due or owing by it to plaintiff, sep- 
arate or apart from his other services, as aforesaid, or in any way 
whatever. 
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Denies that after said act of amalgamation or at any time this 
defendant was or that it now is indebted to plaintiff for professional © 
services rendered by him to it in the foreclosure suit or case of Wm. 
Reid, manager, against Joseph A. Hill e al., or others, or otherwise, 
in the sum of $531.00 or in any other sum of money whatever; and, 
further answering as to the two said causes of action now here re- 
ferred to, defendant says that in both of said suits there were foreclos- 
ures, and the proceedings were conducted by plaintiff as attorney ; but 
that the agreement and understanding upon which he so undertook 
and did the said work was that when the property subjected by the 
decrees to sale should be sold the proceeds of sale should be applied, 
first. to court costs and fees, and then to the satisfaction of the debts 
due to defendant; the fees to plaintiff to be paid from excess, if any, 
the said fees being provided for in the two said mortgages which were 
so foreclosed. The foreclosures were completed, but the defendant 
was forced to buy in the property in each ease, and did so buy in 
for the costs of court and the debts due to it, and for no more; 

that the understanding further was that the fees of plaintiff 
31 allowed by tke court were, in the event of defendant's buying 

the property only, to be paid to him whenever thereafter the 
property should be sold for a sufficient sum to pay the debt or debts 
of defendant and said fees,and not before or otherwise; that defend- 
ant still owns and holds the property so bought by it in the two 
said foreclosure proceedings in its name, but only as security for the 
two said debts, and that plaintiff is not entitled to any fees or com- 
pensation for his said services until the property may or can be 
sold for enough to pay, first, the entire debt of defendant in each 
case, and then the said fees so allowed by the court to plaintiff ; that 
the lands cannot now be sold for a sufficient sum to pay said 
amounts, nor can either of said parcels of realty be now sold for an 
amount sufficient to pay the debt to def’t and said fee to plaintiff, 
and that there is nothing due on either of said foreclosure suits from 
this defendant to plaintiff; that in both and in each he exempted 
and discharged defendant from all liability for said foreclosure fees, 
and agreed to look alone to the real property conveyed i: security 
by the two said mortgages and to the covenants contained in said 
mortgages, charging said property with the payment of attorneys’ 
fees in the event of foreclosure. : 

Defendant denies that by virtue of the premises or at all it ever 

became indebted or ever was indebted or is now indebted to 
32 plaintiff in the sum of $21,255.80, or in any sum of money 

whatever; denies that the whole of said sum or any part or 
portion thereof is now unpaid or due or owing from it to the plain- 
tiff, or that any portion thereof ever was due or owing from or by 
defendant to plaintiff on the said or any other account whatever. 

Further answering plaintiff’s complaint, defendant denies that on 
the ninth of January, 1880, the Oregon and Washington Trust In- 
vestment Co., L’d, amalgamated with this defendant, and denies 
that such amalgamation took effect on any other date than on the 

3ist of January, 1880; denies that on the 30th day of June, 1882, 
the Oregon and Washington Mortgage Savings Bank, Limited, 
3—94 
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amalgamated with this defendant, and denies that such amalgama- 
tion took effect on any other date than on the Ist of August, 1882. 

Further answering, defendant says that itself and all the other 
corporations mentioned were stock corporations organized out of this 
country, but doing business in this State and in Washington Terri- 
tory ; that the only business done by them was the business of plac- 
ing money loans upon real estate securities and no other; that to 
secure said loans the companies took from the borrowers mortgages 
upon real property and did not otherwise make or place loans. 

Plaintiff Hughes did act as attorney for said Oregon and Wash- 
ington Trust Investment Co., L’d, and for said Oregon & Washing- 
ton Savings Bank, Limited, during the times, respectively, they had 

separate existence and before amalgamation with this de- 
30 fendant, and did render to them legal advice and counsel in 

and about their business aforesaid, but defendant alleges and 
says that the agreement and understanding between plaintiff and 
each of the two said corporations during the whole time he so ren- 
dered such service was that he was not to have or make any charges 
whatever against the said corporations, but that he was to be remu- 
nerated entirely by fees charged by him to the borrowers; that said 
corporations made large loans, and that the fees so charged to bor- 
rowers by plaintiff were of considerable amount, and that they were 
accepted and taken by plaintiff as full compensation for all the serv- 
ice or services he rendered to the two said corporations. 

That they, for their security in placing loans, appointed said 
plaintiff as their attorney or legal adviser, and that by reason of. — 
such appointment all persons who desired loans were referred to 
plaintiff for search of title and preparation of mortgage by def’t, 
but upon the agreement aforesaid only, all borrowers being so di- 
rected by the two said corporations and being notified that the costs 
of such search of title and preparation of mortgage were by them 
to be paid to said plaintiff; that the two said corporations carried 
on a large and active business in the way of placing loans as afore- 
said, and did so continuously until they were amalgamated with this 
defendant ; that it took and continued said business and retained 
plaintiff as its attorney, receiving from him legal and professional 

assistance, but upon the agreement only that his remunera- 
34 sition was to be had and taken by fees charged to borrowers, 

and that it never did in any way promise, agree, or under- 
take to pay him any compensation therefor, save as he took the same 
under the terms of the original and first agreement, which was a 
subsisting and continuing one during his entire service between him 
and the three said corporations. 

Further answering, defendant says plaintiff was, during all the 
times mentioned in the complaint, a shareholder in the Oregon and 
Washington Mortgage Savings Bank, L’d, in the Oregon and Wash- 
ington Trust Investment Co., L’d, and in this defendant; that he 
received copies of the yearly reports and balance sheets of each of 
said companies; that their balance sheets and reports did not show 
at any time any debit in favor of plaintiff for or on account of 
the charges now here by him made, nor for any of them, and that 
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such balance sheets and reports were the basis upon which divi- 
dends to stock were shown and declared ; that dividends were so de- 
clared and shown, and the same were, as they became thus stated and 
shown, accepted and taken by this plaintiff as such shareholder in 
each and all of the said companies, and that he did so receive and 
take the said dividends so declared in each of the said companies, 
as well as such balance sheet and reports. 
Further answering, defendant says plaintiff has been fully paid 
and compensated for all and every service he has rendered 
3D to it and to the two other aforenamed companies ; and, having 
fully answered, it prays to be hence dismissed with its costs 
and disbursements expended and to be expended. 
EFFINGER ann BOURNE, 
Atty’s for Defendant Corporation. 


Usrtep States oF America, District of Oregon: 


I, Hugh Roger, being first duly sworn, do say: I am the agent of 
the foregoing defendant; that it is a foreign corporation and not 
now within this jurisdiction ; that I have read the foregoing answer, 
and that it is true, as I verily believe. 

HUGH ROGER, 


Agent for the Dundee Mortgage & Trust Investment Co., L'd. 


Subscribed & sworn to before me this 20th day of April, A. D. 
1883. 
[NOTARIAL SEAL. ] JONATHAN BOURNE, Jr., 
Notary Public for & in Oregon. 


Original endorsed : Filed April 20, 1883. R. H. Lamson, clerk, 
by G. G. Gammans, deputy clerk. 


30a And afterwards, to wit, on the 26th day of April, 1883, 
there was duly filed in said court a motion to strike out part 
of answer in words and figures as follows, to wit: 


36 In the Circuit Court of the United States for the District of 
Oregon. 
Ex.uis G. Hugues, Plaintiff, 
v3. 


THe DunpDEE MortTGAGE & —- INVESTMENT CoMPANY, LIMITED, 
f’t. 

Now comes the said plaintiff and moves to strike out of defend- 
ant’s answer that portion thereof commencing with the words, 
“ Further answering, defendant says plaintiff was, during all the 
time mentioned in the complaint, a shareholder,” &c., &c., and con- 
cluding with the words, “ He did so receive and take the said div- 
idends so declared in each of the said companies, as well as such 
balance sheet and reports,” for the reason—lIst, that thesame is — 
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sham and irrevelant; 2d, it is pleading what can be nothing more 
than evidence in the case; 3rd, it is no defense to the suit. 
WILLIAMS & BELLINGER, 
Attys for PUff. 


Original endorsed: Filed Apr’l 26, 1883. R. H. Lamson, clerk, 
by G. G. Gammans, deputy clerk. 


36a And afterwards, to wit, on Monday, the 21st day of May, 

1883, the same being the 27th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


37 In the Circuit Court of the United States for the District of 


Oregon. 
Exuis G. HuGues 
vs. N 
No. 881. 
Tne DuNDEE MorTGAGE AND Trust INVESSMENT Com- 
PANY. 


May 21, 1883. 


Now, at this day comes, the plaintiff in the above-entitled cause, 
by Mr. George H. Williams, of counsel, and the defendant, by Mr. 
William H. Eftinger, of counsel, and this cause comes on to be heard 
upon plaintiff’s motion to strike out part of defendant’s answer, and 
plaintiff’s further motion for leave to file an amended complaint, 
and the court, having heard the arguments of counsel, will advise 


thereof. ; 


01a And afterwards, to wit, on the 21st day of May, 1883, there 
was duly filed in said court a notice of motion for leave to file 
amended complaint in words and figures as follows, to wit: 


38 In the Circuit Court of the United States for the District of 
Oregon. 
Etuis G. Huaues, Plaintiff, 
vs. 


THe DuNDEE MortGaGe & Trust INVESTMENT CoMPANY, 
Defendant. 


Please take notice that on next Monday, the 14th inst., or as soon 
thereafter as counsel can be heard, I shall move said court for leave 
to file an amended complaint in the above-entitled cause, a copy of 
which is herewith served, & at the same time shall call up the motion 
to strike out from the answer certain matter, according to the notice 
heretofore served. 

May 9th, 1883. 

GEO. H. WILLIAMS, 
Att’y for PUf. 


Tuo Effinger & Bourne, att’ys for def’t. 
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Copy of the above received May 9, 1883. 
| W. H. EFFINGER, 
Atty for Def’t. 


Original endorsed: Filed May 21, 1883. R. H. Lamson, clerk, by 
G. G. Gammans, deputy clerk. 


38a And afterwards, to wit, on the 23d day of May, 1883, there 
was duly filed in said court an amended complaint in words 
and figures as follows, to wit: 


39 Amended Complaint. 
In the Circuit Court of the United States for the District of Oregon. 


E.uis G. HueaHes, Plaintiff, 
vs. 


THE DunDEE MortGaGE & Trust INVESTMENT Company, LiiTED, 
Defendant. 


Be plaintiff complains of the defendant, & for cause of action 
alleges :— 

That said plaintiff is a citizen of the United States, residing at 
Portland, in the State of Oregon, & the defendant is a foreign cor- 
poration incorporated under the laws of Great Britain and Ireland, 
with its registered office at Dundee, in Scotland, with an office & 
agency for the transaction of business at Portland, in the State of 
Oregon. 

That on or about the Ist day of August, 1876, the Oregon & 
Washington Mortgage Savings Bank, Limited, of Dundee, in Scot- 
land, incorporated under the laws aforesaid, appointed this plaintiff 
as its attorney, resident at the city of Portland, in said State of Ore- 


gon. 

That said Oregon & Washington Savings Bank, Limited, became 
& was indebted to the plaintiff in the sum of five thousand dollars 
upon an account for services rendered by the plaintiff to said bank 
as its attorney as aforesaid between the Ist day of July, 1876, & 

the 17th day of July, 1881, in counselling & advising said 
40 bank in & about its business in the State of Oregon & 

Washington Territory & other acts and attendances in & 
about the business of said bank at its request & for money laid 
out by the plaintiff for said bank at its request in and about said 
business, & that the services of. this plaintiff for said bank rendered 
as aforesaid at its request were reasonably worth the sum of one 
thousand dollars per annum or the sum of five thousand dollars in 
the aggregate. 

Plaintiff further alleges that the Oregon & Washington Trust In- 
vestment Company, Limited, a foreign corporation created & duly 
incorporated under the laws aforesaid, duly ap-ointed this plaintiff 
its attorney to attend as such to its business in the State of Oregon 
& Washington Territor , & that such appointment was made 
on or about the Ist day of January, 1376, the said corporation having 
been theretofore duly incorporated as aforesaid. 
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That in pursuance of said appointment & at the request of said 
company this plaintiff, as such attorney, rendered services to said 
company in counselling & advising it in & about its business in 
the State of Oregon & Washington Territory & other acts & 
attendances in & about the said business of said company at its 
request, & plaintiff laid out & expended money for said com- 
pany at its request in & about said business, all between the Ist 
day of January, 1876, & the Ist day of January, 1880, & that 

the said services of this plaintiff, including his expenditures, 
41 were reasonably worth the sum of $2,500 per year for each 
& every year during all of said period. 

Plaintiff further alleges that in & about the month of January, 
1880, the said Oregon & Washington Trust Investment Company, 
Limited, amalgamated with the said defendant, The Dundee Mort- 
gage & Trust Investment Company, Limited, & that thesaid former 
company became & was merged in the said latter company ; that by 
virtue of said amalgamation the property, effects, & assetés of the said 
former company were transferred to and became the property, effects, 
«& assetés of the said latter company ; that by virtue of said amalga- 
mation the defendant aforesaid became liable for & agreed to pay 
the liabilities of the Oregon & Washington Trust Investment Com- 
pany, Limited, existing at the time of the amalgamation ; that at 
the time of said amalgamation the indebtedness of the said Oregon 
& Washington Trust Investment Company, Limited, tothe plaintiff 
for his services as its attorney as aforesaid was an existing hibility, 
& that by virtue of said amalgamation this defendant became liable 
for & undertook & promised to pay this plaintiff what his said serv- 
ices as aforesaid were reasonably worth, & that the said sum of 
$2,500 per year for said services from the 1st day of January, 1876, 
to the Ist day of January, 1S8S0, is now due & owing from said defend- 

ant to this plaintiff. 
42 Plaintiff further alleges that from & after said act of amal- 

gamation, at the request of this defendant, he rendered serv- 
ices € expended money as its attorney up to & until the Ist day of 
January, 1SS2; that as such attorney he advised & counselled this 
defendant & rendered other official services in & about its business 
in the State of Oregon & Washington Territory between the date of 
said amalgamation & the Ist day of January, 1882, & that his said 
services as such attorney were reasonably worth the sum of $2,500 
per year, including all expense incurred by said plaintiff in the 
rendition of said services, but plaintiff makes no claim to compen- 
sation for said services after the 17th of July, 1881. 

Plaintiff alleges that on or about the 30th day of June, 1882, the 
said Oregon & Washington Mortgage Savings Bank, Limited, amal- 
gamated with & became & was merged in this defendant; that by 
virtue of said amalgamation all the assetis of said bank became 
the property of the defendant, € this defendant, by said act of amal- 
gamation aforesaid, agreed to pay all existing liablities of the said 
bank ; that the indebtedness of said bank to this plaintiff for serv_ 
ices as aforesaid was at tae time an existing liability, & this de_ 
fendant, by virtue of said act of amalgamation, agreed to pay the 
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= what his services to said bank as aforesaid was reasonably 
worth. : 

: Plaintiff further alleges that the defendant, the said Dundee 
43° Mortgage & Trust Investment Company, became & was in- 

debted to plaintiff in the sum of two hundred & twenty-four 
dollars & 38, for professional services rendered by plaintiff to said 
company in a certain foreclosure suit by said company against 
Luther Elkins & others, & that said fees were due & owing to plain- 
tiff separate & apart from his other services as aforesaid. 

Plaintiff further alleges that after said act of amalgamation the 
said Dundee Mortgage & Trust Company, Limited, was indebted to 
the plaintiff for professional services rendered by him to said com- 
pany in the foreclosure case of William Reid, manager, against Joseph 
W. Hill ed al. in the sum of $531, which said fee is separate & apart 
from the other services rendered by said plaintiff to said company 
as aforesaid, and said services in said suits were rendered at the re- 
quest of said company. 

Plaintiff further alleges that by virtue of said act of amalgamation 
this defendant became liable & undertook & promised to pay this 
plaintiff the said fees in the two suits aforesaid. | 

Plaintiff alleges that by virtue of the premises the said defendant 
became «& is indebted to plaintiff in the sum of $19,755.00, the whole 
amount of which is unpaid «& is now due & owing from defendant 
to plaintiff. 

Wherefore plaintiff prays judgment for said sum of $19,755.00 
with his costs & disbursements. 

GEO. H. WILLIAMS & 


C. B. BELLINGER, 
Attorneys for Plaintiff 


44 STATE OF OREGON, hss : 
Multnomah County, : 


I, Ellis G. Hughes, being first duly sworn, say that I am th 
plaintiff above named, & that the foregoing amended complaint is 


true, as I verily believe. 
ELLIS G. HUGHES. 


Subscribed and sworn to before me this 9th day of May, A. D. 
1883. 
[NOTARIAL SEAL. ] JNO. BEVERIDGE, 
Notary Public for Oregon. 


Service of a copy of the above-amended complaint acknowledged 
this 9th day of May, 1883. 
W. H. EF FINGER. 
Att'y for Defendant. 


Original endorsed: Filed May 23, 1883. R. H. Lamson, clerk, by 
G. G. Gammans, deputy clerk. 


a 
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44a And afterwards, to wit, on Wednesday, the 23 day of May, 

1883, the same being the 29 judicial day of the regular April 
term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit: 


45 In the Circuit Court of the United States for the District of 
Oregon. 


Ex.uis G. HuGHEs 
} v3. No. 881. 
TnE DuNDEE MortTGAGE & TrRusT INVESTMENT CoMPANY. 


May 23, 1883. 


Now, at this day, comes the plaintiff in the above-entitled cause, by 
Mr. George H. Wiiliams, of counsel, and the defendant, by Mr. Wil- 
liam H. Effinger, of counsel, and this cause having heretofore been 
heard upon plaintiff’s motion to strike out part of the answer and 
plaintiff’s motion for leave to file an amended complaint herein and 
now, at this day, the court being fully advised in the premises, it is 
ordered that seid motions be, and they are hereby, allowed; and, 
upon motion of defendant, it is further ordered that it have five days 
to answer the amended complaint. 


45a And afterwards, to wit, on the Ist day of June, 18853, there 
was duly filed in said court an answer to the amended com- 
plaint in words and figures as follows, to wit: 


46 In the Cireuit Court of the United States for the District of 
Oregon. 


Exiutis G. Huanes, Plaintiff, 
vs. 
THe DunpEE MortGaGe Axo Trust INVESTMENT Co., L’p, 
Defendant. 


Now comes the defendant corporation, by its att’ys, Effinger and 
Bourne, and makes answer to the amended complaint filed against 
it by the plaintiff in the above-entitled action. 

Def’t admits that about the Ist of August, 1876, the Oregon and 
Washington Savings Bank, Limited, of Dundee, appointed plaintiff 
as its resident attorney, but upon terms and agreement as to com- 
pensation, hereinafter to be pleaded ; denies that said last-named cor- 
poration ever became or ever was indebted to the plaintiff in the 
sum of $5,000.00 or in any other sum of money whatever upon any 
account for services rendered by plaintiff to said bank as its attorney 
or otherwise between the Ist of July, 1876, and the 17th of July, 
1881, or for any other period of time whatever, or for any services 
at all at any time in counselling or advising said bank in or about 
its business in the State of Oregon or Territory of Washington, or 
for any other acts or attendances in or about the business of said 
bank at its request or otherwise, or for any money laid or paid out 
by plaintiff for said bank at its request or otherwise in or about said 
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business, and denies that said or any services of plaintiff 
47 ‘for said Sa Ea ae 

otherwise, were or are reasonably or at all worth the sum of 
$1,000.00 per annum or the sum of $5,000.00 in the aggregate or 
any sum of money whatever per annum or in the aggregate. 

II. Further answering, def’t admits that the Oregon and Wash- 
ington Trust Investment Co., L’d, appointed plaintiff as its attorney 
about the Ist of January, 1876, but hereinafter will allege and plead 
the terms and conditions of such and said appointment as to com- 
pensation. 

Denies that in pursuance of said appointment or that at the re- 
quest of said company or that at all plaintiff, as such attorney or 
otherwise, renderel any services to said company in counselling or 
advising it in or about its business in Oregon or Washington Terri- 
tory, or that he rendered other or any acts or attendances in or about 
the said business of said company at its request or otherwise; denies 
that he laid ont or expended any money for said company at its re- 
quest or otherwise in or about said business between the Ist of Jan- 
uary, 1876, and the Ist of January, 1880, or at any time; denies 
that the said or any services of plaintiff, including or excluding his 
alleged expenditures, were or are reasonably or at all worth the sum 
of $2,500 per year for each or every year of said period, or any sum 
of money whatever per year or for any portion whatever of said or 
any period. 

Denies that about the middle of January, 1880, this def’t amal- 

gamated with the Oregon & Washington Trust Investment 
48 Co., L’d, and says the true date of such amalgamation was 

the 31st of January, 1880; denies that at said date of amal- 
gamation or that ever there was any indebtedness whatever 
from the Oregon & Washington Trust Investment Co., L'd, to 
plaintiff for services as attorney or otherwise ; denies that at such 
time, to wit, when this def ’t amalgamated with the last-named com- 
pany, there was any existing indebtedness of any amount due or 
owing from said company to plaintiff on any account whatever ; 
denies that this alleged debt or any debt was at said time an exist- 
ing liability or a liability at all, or that by virtue of said amalga- 
mation or otherwise this defendant ever became liable for or ever 
undertook or promised to pay pl’ff what his said or any services 
were connie worth, or to pay him any sum of money whatever 
on said or any account; denies that the said or any services so or at 
all rendered were or are reasonably worth said or any sum of money 
whatever; denies that said sum of $2,500.00 per year for said serv- 
ices, or that any part of it, from the Ist of January, 1876, to the ist 
of January, 1880, or for any other time, is now due or owing from 
defendant to plaintiff, or that it or any part of it ever has been due 
or owing from def’t to pl’ff. ; 

Further answering, defendant denies that from or after said amal- 
gamation, at the request of defendant or otherwise, plaintiff rendered 
any services or expended any money as its atterney or otherwise till 
the Ist of January, 1882, or for any time, except as shall herein- 
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after be pleaded ; denies that as such attorney or otherwise 
49 he advised or counselled defendant or rendered other or any 

professional services in or abeut its business in Oregon or 
Washington Territory between the date of said amalgamation and 
the Ist of January, 1882, or for any time, except as shall herein- 
after be pleaded ; denies that his said or any services so or at all 
rendered were, as attorney or otherwise, reasonably or at all worth 
the sum of $2,500.00, or any other sum of money whatever per year, 
either including or excluding said alleged expenses incurred. 

Further answering, defendant denies that on the 30th of June, 
1882, the Oregon and Washington Savings. Bank, Limited, amalga- 
mated with this defendant, and alleges that the true date thereof 
was and is the Ist of August, 1882; denies that at the time of such 
amalgamation, or ever, the alleged or any indebtedness of said bank 
to plaintiff, for services as aforesaid or at all, was an existing liabil- 
ity, and denies that there ever was any such indebtedness or liability ; 
denies that defendant, by virtue of said act of amalgamation or that 
in any way it agreed to pay plaintiff what his services to said bank 
as aforesaid were reasonably worth, or any sum of money whatever 
for this or on any other account. 

Further answering, defendant denies that it became or was now 
or ever indebted to plaintiff in any amount whatever in conse- 
quence of said amalgamation or the agreements and undertakings 
it assumed thereby. 

And now, further answering the causes of action just herein- 

50 before pleaded to under the form of denial, defendant says: 
“the Oregon and Washington Savings Bank, Limited,” and 

the “Oregon and Washington Trust Investment Co., L’d,” were 
predecessors of itself, and, like it, were not banks, but “ loaning 
corporations,’ placing foreign capital at loan upon interest on lands 
lying in the State of Oregon and Territory of Washington ; that 
during all the times referred to in the complaint these corporations 
were under the management and control of one William Reid, as 
general manager, who had charge as such of these and of the busi- 
ness they transacted ; that all and every of the claims and charges 
now in the complaint pleaded by plaintiff were founded upon and 
grew out of the loaning of money upon real estate ; that during the 
times alleged plaintiff was by def ’t’s designation the attorney of 
the said corporations in their order of being as aforesaid; that it 
was all the time distinctly understood ard agreed by and between 
plaintiff and whichsoever corporation he was then so serving that 
he was not to charge and was not to receive any fees or compensa- 
tion at all from said corporation or company, but that he was to 
look wholly to the borrowers for his compensation, and that for his 
fees to be thus taken he was to render without charge such general 
advice as might be desired by either of said corporations ; that the 
fees thus taken were collected by plaintiff off of each and every loan 
so made by them or either of them, were large in amount in the 
aggregate, and were, as the work was delivered by plaintiff, 

51 taken and accepted by him as payment in full for each and 
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every act of poateniane ional or other service now here in his com- 
plaint pleaded and shown and made the basis thereof, save and 


except that at different times and on account of the named corpora- 
tions in the order and during the times they were so in business 
plaintiff occasionally paid out small portions of money to the use 
of either defendant or one or the other of the two precedent corpo- 
rations ; but to this defendant says plaintiff always therefor pre- 
— his bill, and the same was duly and on presentation paid to 

im. 

III. Further answering the complaint, defendant denies that it 
ever became, was, or that it now is indebted to plaintiff in the sum 
of $224.80 or any other sum of money whatever, for professional or 
other services rendered by plaintiff to it in a certain foreclosure 
suit by it against Luther Elkins e al., and denies that said fees or 
any part of them were or are due or owing to pl ’ff separate or apart 
from his alleged other services as aforesaid ; denies that after said 
act of amalgamation or at all or ever this defendant was or that it 
now is indebted to plaintiff for professional or other services ren- 
dered by him to it in the foreclosure case of William Reid, mana- 
ger, against Joseph A. Hill e al. in the sum of $531.00 or in any 
other sum of money whatever ; denies that said fee or any part of 
it is a debt due from def’t either separate or apart from the other 
service so alleged to have been rendered by plaintiff to defendant or 

otherwise. 
52 Denies that by virtue of said or any act of amalgamation 
or at all this def’t became liable or ever undertook or prom- 
ised to pay pl'ff his said or any fees in the two said suits. 

And thereabout and further answering these two causes of action, 
defendant says plaintiff did foreclose in the two said suits, but upon 
this understanding only, that his fees therefor—the same now de- 
clared—were to be provided for in the mortgage, which was done, 
and the same were included in the decree ; they, the fees, were to be 
paid out of proceeds of sale just as the debt secured by the mortgage, 
but in the event defendant was forced to buy in at the face of the 
whole debt or decreed amount, then plaintiff was to be deferred 
until a purchaser could be found for the premises ; and it was further 
agreed that the debt due to def’t upon its loan and interest was to 
be first paid, the overplus of amount realized to be applied to pl’ff’s 
fees; that in both the suits referred to defendant was obliged to buy 
in and did buy in, for the face of the decree in each case, the lands 
subjected, and that it holds the same yet and is not able to sell the 
same; that the fees, therefore, of pl’ff have never been or become paya- 
ble by def’t. 

IV. Further answering the complaint, defendant denies that by 
reason of the premises or in any way it has become or that it is in- 
debted to plaintiff in the sum of $19,755.00, or in any other sum of 
money whatever ; denies that the whole amount aforesaid or that 
any part thereof is unpaid or now due or owing from defendant to 

laintiff. 
53 : And now defendant, having fully answered, prays to be 
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hence dismissed with its costs and disbursements hereinbefore and 
hereinafter expended and to be expended. 
EFFINGER anp BOURNE, 
Att’ys for Def’t Corporation. 
UnsITEpD STATES OF AMERICA, 7 
District of Oregon, } 

I, Hugh Roger, being first duly sworn,do say the def’t corporation 
is now an absent, non-resident def’t; that I am its general agent & 
manager; that I have read the foregoing answer, and that it is true, 


as I verily believe. 
HUGH ROGER, 
Agent for the Dundee Mortgage & Trust Investment Co., Ld. 


Subscribed and sworn to before me this 30th day of May, A. D. 
1883. 
[NOTARIAL SEAL. | JONATHAN BOURNE, Jr, 


Notary Public for & in Oregon. 


Due service by copy had on us, at Portland, the 30th of May, 18853. 
WILLIAMS & BELLINGER, 
Ait’ys for Plaintiff. 


Original endorsed: Filed June 1, 1883. R. H. Lamson, clerk, 
by G. G. Gammans, deputy clerk. 


53a And afterwards, to wit, on the 5th day of June, 1883, there 

was duly filed in said court a replication to defendant’s 
answer to amended complaint in words and figures as follows, to 
wit: 
54 In the Circuit Court of the United States for the District of 

Oregon. 
Ecuts G. Huaues, Plaintiff, 
vs. 


THE DuNDEE MortGace & Trust INVESTMENT Company, LIMITED, 
Defendant. 


The above-named plaintiff, for replication to defendant’s answer 
to the amended complaint herein, says that it is not true, and he 
denies that all and every of the claims and charges pleaded by 
plaintiff in his said complaint were founded upon and grew out of 
the loaning of money upon real estate security; denies that it was 
distinctly or otherwise understood or agreed by and between plain- 
tiff and said corporations or either of them, at any time or place, that 
he was not to charge or to receive any fees or compensation at all 
from said corporation or company, and denies that he was to look 
wholly or otherwise to the borrower or any borrowers for compen- 
sation for his services, asset out in said amended complaint, and de- 
nies that for the fees so taken he was to render, without charge, such 
general advice as might be desired by either of said companies, and 
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denies all or any arrangements, agreements, or understandings that 

he was to render or did render the professional mer att set 
55 out in the amended complaint for any fees from borrowers or 

others, and denies that any such fees or any fees were taken 
or accepted by him as payment in full or otherwise for such and 
every or any of the acts of professional services pleaded in said com- 
plaint; and plaintiff denies that he has presented his bill and been 
paid the moneys he advanced and paid out for or on account of the 
L. said defendant and the two precedent companies or either of them, 
and denies that he has ever been paid in any way for the services 
and moneys set out in said amended complaint. 

Plaintiff admits that, as to the fees in the two foreclosure suits set 
out in said complaint, there was an understanding or agreement 
that in case defendant was forced to buy at the price of the whole 
debt or decreed account this plaintiff was to be deferred until a pur- _ 
chaser could be found for the premises, and admits that it was 
that the debt due upon-the loan and interest was to be first paid, 
and that the overplus of the amount realized was to be applied to 
plaintiff’s fees, but says that such understanding or agreement was 
entered into on the express terms and conditions that defendant 
should give to the plaintiff the foreclosure of all of its mortgages, 
and that the defendant has broken this agreement on its part and 
the same is now at an end and the plaintiff is entitled to his said 

fees. Plaintiff denies that there ever was any other agree- 
> 56 ment or understanding upon that subject, and denies that de- 
fendant has not been and is not able to sell the property pur- 
chased in said foreclosure saits, and plaintiff denies that his fees in 
said foreclosure suits have not become and are not now due. 

Wherefore plaintiff prays judgment as in his complaint. 

GEO. H. WILLIAMS & 
C. B. BELLINGER, 


Attorneys for Plaintiff. 


STATE OF OREGON, \ ss : 
County of Multnomah, : 


I, Ellis G. Hughes, being first duly sworn, say that I am the 
plaintiff above named; that I have read the foregoing replication 
and know the contents thereof, and that the same is true, as I verily 


believe. 
ELLIS G. HUGHES. 


Subscribed and sworn to before me this 5th day of June, A. D. 
1883. 
[NOTARIAL SEAL] JNO. BEVERIDGE, — 
: Notary Public for Oregon. 
Original endorsed: Filed June 5, 1883. R. H. Lamson, clerk, by 
G. G. Gammans, deputy clerk. 
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57 In the Circuit Court of the United States for the District of 


Ex.is G. Hucaegs, Plaintiff, 
vs. 
THe DcunxpDEE MortTGAGE AND Trust INVEstTwENT Co., Def’t. 


I hereby acknowledge the receipt of a copy of the replication filed 


in the above-entitled case. 
JONATHAN BOURNE, Jr., 
Of E. & B. 


Endorsed: Receipt for copy of replication. 


57a And afterwards, to wit, on Monday, the 22d day of October, 

1883, the same being the 19th judicial day of the regular 
October term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 


58 In the Circuit Court of the United States for the District of 
Oregon. 
Exuis G. HuGHes 


v8. 
DunDEE MorTGAGE AND Trust INVESTMENT ComPaANy, No. 881. 


Li. 
OcToBER 22, 1883. 

Now, at this day, comes the plaintiff in the above-entitled cause, 
by Mr. "George H. Williams, of counsel, and the defendant, by Mr. 
William H: Eftinger, of counsel, and by. consent of parties it is 
ordered that this cause be, and the same is hereby, referred to Mr. 
Wm. B. Gilbert to take the testimony herein pursuant to a stipula- 
tion to be filed herein within three months from this date, to try 
said cause, and to report to this court his conclusions of fact and 
law therein; and said Wm. B. Gilbert is hereby appointed referee 
for the purpose aforesaid. 

Endorsed: No. 8S1._ U.S. circuit court, district of Oregon. Ellis 
G. Hughes rs. Dundee Mortgage & Trust Investment Co., Lim. 
Copy of order of reference 


5Sa And afterwards, to wit, on the 5th day of December, 1883, 
there was duly filed in said court a stipulation in words and 
figures as follows, to wit: 


59 In the U.S. Circuit Court for the District of Oregon. 


Exuis G. Hueuegs, Plaintiff, 
v3. 
THE DuNDEE MorTGAGE AND Trust INVESTMENT Co., L’b, Defendant. 


Littlejohn may be called and ex- 


It is hereby stipulated that 


amined as a witness upon the direct and cross-questions heretofore 


Seer 
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with commission issued, upon notice and request of the defendant 
the commission baying been previously hereto forwarded to Dundee; 
and, his name having been omitted, his testimony to be taken and, 
read as if his name had been in the list of witnesses furnished to 
plaintiff with the notice & interrogatories. 

W. H. EFFINGER, 


Original endorsed : Filed Dec. 5, 1883. R. H. Lamson, clerk. 


59a And afterwards, to wit, on the 14th day of January, 1884, 
there was duly filed in said court a motion for leave to open 
depositions in words and figures as follows, to wit: 


60 In the Circuit Court of the United States for the District of 
n. 


Exuis G. Huenes, Plaintiff, 
vs. 
THE Dunpee Morteace & Trust INvestwentT Co., Limitep, 
Defendant. 


Now comes the above-named plaintiff & moves the court for leave 
to open the depositions on file in the above-entitled case. 
WILLIAMS & BELLINGER, 
For Pf. 


Original endorsed: Filed Jan. 14, 1884. R.H. Lamson, clerk. 


60a And afterwards, to wit, on the 18th day of January, 1884, 
there was duly filed in said court a motion to enlarge time 
for depositions & affidavit in words and figures as follows, to wit: 


61 In the United States Circuit Court for the District of Oregon. 


Exurs G. Hucues, Plaintiff, 
v3. 
THE DuNDEE MortTGAaGE AND Trust INVESTMENT Co., L’p, 
Defendant. 


Now comes the defendant and upon the annexed affidavit moves 
the court to enlarge the time for taking testimony herein for sixty 


days from and after the 20th proximo. 
EFFINGER & BOURNE, 


Att’ys for Def’t. 


To Messrs. Williams, Hill, Durham, Thompson & Mays, the attor- 
neys for plaintiff : 

You will please take notice that on to-morrow at 10 a. m., or later 
if it shall suit the convenience of the court, the def’t will submit the 
above motion and affidavit to the court for action thereon. 

EFFINGER & BOURNE, - 
Attys for Def't. 
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UnItTED STATES OF a : 
District of Oregon, a 
I, Edmund Robertson, being first duly sworn, do say: I am the 
agent and attorney with plenary powers of the corporation 
62 defendant herein ; that among other duties I am charged 
with that of looking after the Co.’s defense herein ; that the 
plaintiff took no testimony in this cause until the 16th of this month, 
and that, as I am informed and believe, the time fixed for taking 
said testimony will expire under the present order on the 20th prox- 
imo; that testimony is now being delivered therein, but that the 
defendant has not yet concluded its cross-examination of the first 
witness offered by the plaintiff. I say further that Iam informed 
and believe that the Hon. Addison C. Gibbs, who was the attorney 
of the defendant’s predecessor and assignor, first declared against in 
the amended complaint just prior to the appointment of plaintiff as 
such attorney, knows material and important facts relevant to de- 


fendant’s defense herein ; that the said Gibbs is now absent from . 


this city and in the State of California, and that Iam informed that 
he will probably remain so absent for four or five weeks next follow- 
ing ; that I do not believe that I can prove the same facts by any 


other person. 
EDMUND ROBERTSON. 


Subscribed & sworn to before me this 17 day of January, 1884. 
W. B. GILBERT, 
Master in Chancery. 


Original endorsed: Filed Jan. 18, 1884. R.H. Lamson, clerk, by 
G. G. Gammans, deputy clerk. 


63 Due service of within acknowledged by us as att’ys for 
pl'ff this 17th day of January, 1882. 
H. Y. THOMPSON, 
Of Att’ys for PUf. 


63a And afterwards, to wit, on Friday, the 18 day of January, 

1884, the same being the 70 judicial day of the regular Octo- 
ber term of said court—present, the Honorable Matthew P. Deady, 
United States district Judge, presiding—the following proceedings 
were had in said case, to wit: 


64 In the Cireuit Court of the United States for the District of 
Oregon. 


E.uis G. HuGHEs 


—.... __ +No. 881. 
DuNDEE MorTGAGE AND Trust INVESTMENT CoMPANY, 


LIMITED. 


January 18, 1884. 


Now, at this day, comes the plaintiff in the above-entitled cause, 
by Mr. H. Y. Thompson, of counsel, and the defendant, by Mr. Wm. 
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H. Effinger, of counsel, and, upon motion of defendant, it is ordered 
that the time to take testimony herein he, and the same is hereby, 
extended sixty days. 


64a And afterwards, to wit, on the 5th day of May, 1884, there 
was duly filed in said court the report of the referee in words 
and figures as follows, to wit : 


65 Report of the Referee. 
In the Circuit Court of the United States for the District of Oregon. 
Exxis G. Hueaes, Plaintiff, 


v8. 
THE DUNDEE MORTGAGE AND TRUsT INVESTMENT CoMPANY, LIMITED, 
Defendant. 


To the honorable judges of the above-entitled court : 

The undersigned, the referee to whom by order of said court was 
referred the above-entitled cause to take testimony therein and re- 
port findings of fact and conclusions of law, would respectfully sub- 
mit the following as such report : : 

That upon the 16th day of January, 1884, before me, the said 
referee, appeared the plaintiff in person and by Mr. H. Y. Thomp- 
son, his attorney, and the defendant, by Mr. W. H. Effinger, its 
attorney, and thereupon the testimony in said cause was taken be- 
fore me, and the same is herewith filed. 3 

That upon conclusion of said testimony the said cause was argued 
before me by the respective counsel of said parties. 

That upon consideration of the pleadings and the testimony 
herein I make the following . 


66 Findings of Fact. 


1. That the Oregon and Washington Trust Investment Company 
and the Oregon and Washington Mortgage Savings Bank were for- 
eign corporations, having their home office at Dundee, in Scotland, 
and were engaged chiefly in the business of loaning money at inter- 
est upon real estate security in the State of Oregon and Territory of 
Washington, having an office and a managing agent at Portland, 
Oregon, to carry on and conduct their said business, both corpora- 
tions being essentially under one and the same management in 
Oregon. 

2. That said O. & W. T. I. Co. carried on said business in Ore- 
gon from about the year 1873 up to January 30th, 1880, when it 
was amalgamated with the defendant, and said bank carried on its 
business in Oregon from the time of its organization, in , 1876, 


up to June 30th, 1882, when it became amalgamated with the de- 
fendant. 

3. That the defendant is a foreign corporation, having its home 
office at Dundee, in Scotland, and has had in Oregon since the said 
30th day of January, 1880, a managing agent and an office, and has 
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carried on the business of loaning money in the same man- 
67 ner as the two prior corporations aforesaid, and upon said 

amalgamation the defendant received the assets of said prior 
corporations and assumed the payment of their debts and _ hiabil- 
ities. 

4. That upon the 17th day of December, 1875, the directors of 
said O. & W. T. I. Co., at Dundee, appointed the plaintiff, who was 
and is an attorney-at-law practicing in Oregon, its legal agent by 
resolution in words following : 

“ Attorneyship.—The directors having in view the recommenda- 
tion of the local boards resolved and hereby resolve to appoint Mr. 
Ellis G. Hughes as the legal agent of the company, this appointment 
to subsist during the pleasure of the Dundee board.” 

And at the same time furnished the plaintiff rules for his guid- 
ance in respect to his duties as such Sens dapeal. 

5. That at the time of said appointment and connected therewith 
there was no express agreement or arrangement made in regard to 


the compensation of the attorney for any of the services undertaken ~ 


by the plaintiff, said services being fully enumerated as follows: 
“(A.) To prepare all mortgage deeds, notes, coupons, and 
68 other documents in connection with the company’s loans, and 
to be responsible for their due execution, publication, regis- 
tration, and validity. 

“(bB.) To be responsible that all mortgages taken are a clear and 
indisputable first lien upon the subjects mortgaged and to grant cer- 
tificates to that effect. 

“(C.) To take charge of and to conduct such proceedings as may 
from time to time be instituted by the company or in which the 
company may be interested, subject to such instructions as may be 
issued there-anent. 

“(D.) To advise the local board and the directors of any point of 
legal or other interest to the company which may be developed or 
come under his or their notice from time to time by legislative or 
judicial action or otherwise. 

“(E.) And generally to give his or their best attention to all 
matters connected with the legal department of the company’s busi- 
ness, and to give such information or advice as may from time to time 
be requested or occur to him or them.” 

6. That in August, 1874, Addison C. Gibbs had been appointed 

such “legal agent ” in Oregon under the same rules as stated 
69 above, and from the date of his appointment until succeeded 

by the plaintiff said A.C. Gibbs rendered the services above 
enumerated. 

7. That at the time of said appointment of A. C. Gibbs no pro- 
vision was made for his compensation save the following: 

“5. Your professional fees against borrowers, including abstracts, 
searches, investigating titles, preparation and recording of mortgages, 
shall in no case exceed what the laws of the State warrant and allow, 
and, although the law might allow more, shall never exceed what 
follows.” (Here follows scale of fees, a percentage on each loan.) 

S. That the only compensation said A. C. Gibbs received from said 
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corporation or for said services “ was what was paid by the borrowers 
and the expected commissions in case foreclosure suits were com- 
menced.” 

9. That soon after said appointment of said A. C. Gibbs the 
= became his partner in business, under the name of Gibbs & 

ughes, attorneys, at Portland, Oregon, and so remained until shortly 
before the said appointment of the plaintiff as such legal agent. 

10. That the plaintiff received said appointment under the 
70 same terms as said A. C. Gibbs had received the same, and 
upon the understanding that his contract in reference thereto 

was the same as that of said A. C. Gibbs. 

11. That upon the 23d day of November, 1876, the directors of 
said corporation passed the following resolution and communicated 
the same to the plaintiff : 

“Attorney.—That Mr. Hughes, the companv’s attorney, be remu- 
nerated by fees charged to borrowers in terms of scale of March, 1875, 
and now current. The directors trust that these rates of remunera- 
tion, which, along with the relative appointment, are to continue 
during their pleasure, will be satisfactory to all concerned.” 

Which said resolution was received by the plaintiff in due course 
of mail and not objected to by him. 

12. That the sean continued in said employment of said cor- 
poration up to the time of its analgamation with the defendant, in 
January, 1880. 

13. That the plaintiff became the attorney of said corporation, the 
said O. & W. M. Savings Bank, upon its organization and acted in 

the same capacity therefor and rendered thereto similar 
il services to those rendered to said O. & W. T. I. Co.,and under 

an understanding that he was to receive therefor the same 
compensation as he received from said prior corporation, and he did 
receive, as attorney for said bank, remuneration by fees cha to 
borrowers upon all certificates made by him for loans of said bank, 
and plaintiff continued in said employment of said bank up to the 
17th day of July, 1881. 

14. That from the time of the amalgamation of the O. & W. T. I. 
Co. with the defendant up to the 17th day of July, 1881, the plaintiff 
acted as legal agent of the defendant and performed for it the same 
services as are enumerated above, the defendant being engaged in 
the same business and under the same management in Oregon as 
the said prior corporations, and no express contract was made with 
the plaintiff with reference to his services to the said defendant, but 
the plaintiff while so acting as the legal agent of the defendant re- 
ceived from borrowers the same rate of fees upon each loan as pre- 
viously provided with reference to said prior corporations. 

15. That in and by the terms of the mortgage taken by said cor- 

porations to secure their said loans provision was made 
72 whereby the borrowers agreed to pay a certain pec 
upon the amount due in case of foreclosure suits, the same to 
be a provision fur attorney’s fees for plaintiff’s attorney in case of 
such foreclosure, and it was the understanding between the plaintiff 
and said O. & W. T. I. Co. and said bank at the time he became 
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their legal agent that in case he foreclosed any of their mortgages 
as their attorney he should receive therefor the attorney’s fee pro- 
vided for in the mortgage. | 

16. That during all the time the plaintiff acted in said capacity of 
legal agent for said corporations the directors, secretary, and manag- 
ing agent of said corporations in Oregon understood and supposed 
that the plaintiff was rendering said services and the whole thereof 
in consideration of the fees so to be paid him by borrowers upon 
loans and the foreclosure fees provided for in case of foreclosure, and 
that such was their contract with the plaintiff, and their dealings 
and communications with the plaintiff were sufficient to notify him 
that they so understood it from the inception of his said employ- 
ment. 

17. That up to the time of the termination of his said rela- 

73 tion of attorney for defendant the plaintiff made no charge 

upon his books for general services rendered or advice given 

to said corporations or either of them, and made no charge and pre- 

sented no claim or bill to said corporations or either of them there- 
for. 

18. That none of said corporations or their directors, officers, or 
agents in Scotland or Oregon had up to the time of the termination 
of said employment any knowledge or notice that the plaintiff had 
or would make any claim for compensation from said corporation 
or either of them over and above the fees received on loans and the 
foreclosure fees, and they all understood that said other services were 
rendered in consideration of said fees from borrowers and fore- 
closures. | 

19. That the compensation received by the plaintiff in fees from 
borrowers was no more than a reasonable compensation for the ser- 
vices rendered in direct connection with said loans in certifving to 
titles and preferring the notes and mortgages therefor. 

20. That the reasonable value of the general services rendered by 
plaintiff to said O. & W. T. I. Co. from January, 1876, to January 

30th, 1880, and to the defendant from said last-named date 
74 until July 17th, 1881, as provided for jn divisions D and E 

of said rules, and aside from services directly connected with 
loans and foreclosures, was two thousand five hundred dollars per 
annum, and the reasonable value of like services rendered by him 
to said bank was one thousand dollars per annum for a_ period of 
five years. 

21. That while acting in said capacity of attorney for said O. & 
W. T. I. Co., the plaintiff conducted the foreclosure suit of said com- 
pany against Luther Elkins e¢ al., in which suit a decree of foreclos- 
ure was taken for the mortgage debt and for $224.80 attorney’s fees 
in foreclosure, as provided in the mortgage, and thereafter conducted 
a foreclosure suit against Joseph W. Hill eé al.,in which a decree 
was taken for the mortgage debt and for $53] attorney’s fee, as pro- 
vided in the mortgage; that in each of said foreclosure suits the 
mortgage property was bid in by the plaintiff for want of bidders. 

22. That the defendant now owns said property so purchased upon 
said foreclosure suits, having acquired the same through said amal- 
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gamation, and the defendant and its predecessors have used diligent 
efforts to sell said mortgaged property for sufficient to pay 

75 ‘the said decrees, but have wholly failed to find purchasers 
therefor or to realize the said amounts out of the same. 

23. That after the employment of the plaintiff as such attorney 
for said prior corporations, and after the making of the arrangement 
in regard to foreclosure fees mentioned in finding No. 15 above, and 
before the commencement of said two foreclosure suits, a conditional 
agreement was further made in relation to foreclosure fees by and 
between the plaintiff and William Reid, the managing agent of said 
corporations in Oregon, wherein and whereby, in consideration of 
the plaintiff having and conducting the foreclosure suits on all mort- 

ges made by him, whether at the time of such foreclosure he 
should be the general attorney of said corporations or not, he, the 
said plaintiff, would not demand or require the payment of such 
foreclosure fees in cases where the said corporations were obliged to 
buy in the mortgaged land for want of bidders, but would wait 
therefor until the same should be realized by said corporations out 
of said property and until the mortgage debt, interest, and costs 

should first be paid out of the same, and said two foreclosures 
76 were conduc while said conditional agreement was in 
force. 

24. That since the termination of the said relation of the plaintiff 
to defendant as its legal agent and immediately thereafter the de- 
fendant violated the said agreement and refused to recognize the 
same and employed other attorneys than the plaintiff to conduct 
the foreclosure of mortgage drawn by plaintiff while he was the 
attorney of such corporations. 

25. That the plaintiff has never received any fee or compensation 
for either of said two foreclosure suits. 


Conclusions of Law. 


That the defendant is indebted to the plaintiff in the sum of seven 
hundred and fifty-five and ;,% dollars, with legal interest thereon 
from the commencement of this action, and he is entitled to a judg- 
ment therefor, together with the costs and disbursements. 

Respectfully submitted. W. B. GILBERT, Referee. 


Portland, May 5, 1884. 
Referee’s fees: Plaintiff, $83; defendant, $17.40. 


(Endorsed :) Filed May 5, 1884. R. H. Lamson, clerk. 
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76a And afterwards, to wit, on the 7th day of May, 1884, there 
was duly filed in said court defendant’s exceptions & motion 
on referee’s report in words and figures as follows, to wit: 


77 In the Circuit Court of the United States for the District of 
Oregon. 
Ectis Grpeon Hueuaes, Plaintiff, 


v8. 


THe DuNDEE MORTGAGE AND Trust INVESTMENT COMPANY, 
Limitep, Defendant. 


The exceptions and motion of the defendant to and upon the report 
of the referee, Wim. B. Gilbert, Esqr., filed herein on the 5th day of 
May, A. D. 1884. 


Defendant excepts to the referee’s finding of fact No. 17, for that it 
should embody an additional finding that during the time or times 
referred to in said finding the plaintiff did not have it in mind to 
make or prefer any charge for said services. 

Defendant excepts to findings of fact- Nos. 19 and 20, for that they 
are not supported by the proof taken and for that they are extrane- 
ous and unnecessary inquiries, the issue to be determined only re- 
quiring it to be ascertained, first, whether the services sued for in the 
three first causes of action were such as would or might support an 
action in the nature of assumpsit. 

Defendant excepts to finding of fact No. 24 because it is 
78 not supported by the proofs, and because it is not necessary 
under the pleadings to find upon or determine any such con- 

dition or state of fact. 

And upon the foregoing report and conclusions of law the defend- 
ant, The Dundee Mortgage and Trust Investment Company, Limited, 
by its attorneys, Effinger & Bourne, comes now and moves the court 
to affirm so much and all of said report, including findings and con- 
clusions, as has determined that the plaintiff do have and recover 
nothing for and on account of his three first causes of action as the 
same are pleaded in his amended complaint, and for a judgment 
thereon dismissing the complaint as to the three said causes of ac- 
tion. 

And it further moves the court to set aside the report as aforesaid 
in so far as it determines that the defendant is indebted to the plain- 
tiffin the sum of $755.80, with interest from the beginning of this 
action, and that the plaintiff is entitled to a judgment therefor and 
for costs and disbursments; and the defendant further moves the 

court to allow a judgment in its favor and against the plain- 
79 tiff on said cause of action and for dismissal of plaintiff's com- 
plaint thereupon. 


EFFINGER & BOURNE, 
Attys for Def't. 


Original endorsed: Filed May 7, 1884. R. H. Lamson, clerk, 
by G. G. Gammans, deputy. 
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79a And afterwards, to wit, on the 9th day of May, 1884, there 
was duly filed in said court plaintiff’s exceptions to referee’s 
report in words and figures as follows, to wit: 


80 In the Circuit Court of the United States within and for the 


District of Oregon. 
Exuis G. HuGuHeEs 
v8. 
THE DunDEE MorTGAGE AND Trust INVESTMENT ComPany, 
LIMITED. 


Comes now the plaintiff and excepts to the report of the referee 
filed in this cause on Monday, the fifth day of May, 1884, and to his 
findings of fact and conclusions of law as set out and contained in 
said report, in manner and form and on the grounds following : 

1st. To the sixth finding of fact, in so far as the same is a finding 
that A. C. Gibbs. rendered to the Oregon and Washington Trust In- 
vestment Company, Limited, the services set out and enumerated in 
finding five, for that the same is not supported by the evidence, in 
that there is no showing or attempt to show nor any evidence what- 
ever as to what services, if any, the said Gibbs did, in fact, render to 
said company. 

2d. To the seventh finding of fact, in so far as it finds that at the 
time A. C. Gibbs was appointed as the legal agent of the Oregon 
and Washington Trust Investment Company, Limited, no provision 
was made as to his compensation save that set out in said finding, 
for that the same is contrary to the evidence in the case, in that the 
said A. C. Gibbs received his said appointment by a letter which 

has been set out in full in the evidence, and of which said 
81 finding, in so far as it purports to find, the terms of compensa- 

tion is but in part a copy, and that in and Ly said letter it is 
provided that the fees against borrowers shall not cover other services 
than those enumerated in the finding. 

3d. To the eighth finding of fact, in so far as it finds “that the 
only compensation said A. C. Gibbs received from said corporation 
or for said services,” 1st, for that it is uncertain, in that it cannot 
be told whether the “said services,” here referred to, are the services 
set out in finding five or those set out and specified in finding seven. 

4th. To the eighth finding of fact, in so far as it attempts to specify 
for what services A. C. Gibbs received the compensation which he 
did receive, for — the same is not supported by the evidence; that 
there is no showing whatever as to what services the said A. C. Gibbs 
rendered or what services he received his compensation for. 

5th. To the eleventh finding of fact, for that the same is insuffi- 
cient and imperfect, in that it 1s not shown in said finding or at any 
place in or at all by the findings of fact or by said report that the 
resolution of the directors of the O. & W. T. I. Co., L., therein set 
out and referred to was passed in pursuance of and at the request 
of the plaintiff set out and contained in a letter by him to John 
Leng, one of the directors of said corporation, on the 30th day of 
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September, 1876, which is a part of the evidence in this case, 
and for the express and only purpose of doing away with a 
division of fees charged borrowers between the plaintiff and 
Wilham Reid, the manager in Oregon of the _ business 
82 of said corporation, and in that it does not show that said 
resolution was received by the plaintiff along with two letters, 
one from the said John Leng and one from William MacKenzie, 
the secretary of said corporation, both of said letters showing that 
said resolution was passed with the intent and limited to the pur- 
pose aforesaid, and both of said letters being a part of the evidence 
in this case; and in that it does not show that said resolution was 
received by the plaintiff after the receipt of a letter by the plaintiff 
from the said John Leng stating that said resolution had been 
passed in pursuance of the request of the plaintiff and for the object 
expressed by him, which said letter is a part of the evidence in this 
case; and in that it does net show that the plaintiff in his letter 
acknowledging the receipt of said resolution expressed to said cor- 
poration his understanding that it was passed in pursuance of his. 
request and for the object expressed by him, which said letter is a 
part of the evidence in this case; the said facts as to the passage of 
said resolution and the writing of said letters not being anywhere 
disputed and there being no conflict of testimony whatever as thereto; 
and for that the finding of the fact of the passage of said resolution 
without the finding of said other facts connected therewith as above 
set out is unfair and misleading and does not show the true mean- 
ing, intent, and purpose nor the legal effect of such resolution as be- 
tween the plaintiff and the defendant. 
oth. To the fifteenth finding of fact, in so far as it is a find- 
S3 ing as follows: “ And it was the understanding between the 
plaintiff and said O. & W. T. I. Co., L., and said bank, at the 
time he became their legal agent, that in case he foreclosed any of 
their mortgages as their attorney he should receive therefor the at- 
torney’s fee provided for in the mortgage,” for that said finding is in 
so far unsupported by the weight of evidence, and in that the same 
is in so far contrary to the evidence in the case, and for that said 
finding is in so far inconsistent with and is contradicted by the 5th, 
ath, and 10th findings of fact. 
6th. To the thirteenth finding of fact, in so far as the same Is a 
finding that the plaintiff, in becoming the attorney of the Oregon 
and Washington Mortgage Savings Bank, Limited, did so under an 
understanding that he was to receive therefor the same compensa- 
tion as he was to receive from the Oregon and Washington Trust 
Investment Company, Limited, for that the same is not supported 
by the evidence, in that there is no testimony whatever of any such 
understanding or agreement, and for that the same is contrary to 
the evidence, in that the evidence is that there was no such under- 
standing or agreement. 
7th. To the sixteenth finding of fact, Ist, in so far as the same 
finds “ that during all the time the plaintiff acted in said capacity 
of legal agent for said corporations the directors, secretary, and man- 
aging agent of said corporations in Oregon understood and supposed 
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that the plaintiff was rendering such services and the whole 
84 thereof in consideration of the fees to be paid him by borrow- 

ers on loans and the foreclosure fees provided for in case of 
foreclosures, and that such was their contract with the plaintiff,” 
for that the same is not supported by or warranted by the evidence 
in the case, and is contrary to the evidence; 2d, in so far as the 
same finds that “their dealings and communications with the 
plaintiff were sufficient to notify him that they so understood it 
from the inception of his employment,” for that said finding is not 
supported by the evidence in the case, in that there is no evidence 
whatever to warrant such a finding, and for that the same is con- 
trary to the evidence in the case, in that the evidence shows that 
neither by their dealings ur in their communications with the 
plaintiff did the said corporations or either of them give the plaintiff 


os 


any reason to suppose they had any such understanding ; 3d, to 


said finding as a whole, in so far as the same applies to the Oregon 
and Washington Mortgage Savings Bank, Limited, for that the 
same is contrary to the evidence, in that it affirmatively appears that 
the officers of that bank, the secretary and directors, had no under- 
standing on the subject, and for that it is unsupported by evidence, 
in that it affirmatively appears that neither they or its manager in 
Oregon held any communication whatever with the plaintiff on the 
subject of his fees for any service or had any dealings with him rel- 
ative thereto. 
Sth. To the seventeenth finding of fact, in so far as the same 
finds that the plaintiff made no charge for general services or 
85 = advice against said corporations, for that the same is in said 
respect contrary to all the evidence in this cause and is un- 
supported by any evidence whatever. 
9th. To the eighteenth finding of fact, Ist, in so far as that it is 
a finding that there was no knowledge or notice that the plaintiff 
had or would make claim from said corporations or either of them 
over and above fees received on loans and the foreclosure fees, for 
that the same is unsupported by the evidence in the case and for 
that the same is contrary to the evidence in the case, there being 
itive evidence which is incontradicted of other claim having 
nm made and allowed; 2d, in so far as that it is a finding that 
“they all understood that said other services were rendered in con- 
sideration of said —— a wers —_ — — — a as 
to the Oregon and in ortgage Savings , Limited, — 
the said finding, so far as the officers and directors in Scotland had 
any such understanding, there is no evidence whatever to support 
such finding and the same is unsupported by the evidence, and that 
there is evidence that on their part there was no such understand- 
ing and the same is contrary to the evidence, and for that as to the 
other corporations and the officers of said bank in Oregon said find- 
ing is contrary to the evidence. 
10th. To the whole of said findings of fact, for that it is not found 
therein whether or not the plaintiff rendered to the Oregon and 
Washington Trust Investment Company, Limited, the general 
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S6 so services set out and alleged in his complaint to have been 
rendered to said corporation, though the fact of the rendition 
of said services was put in issue and evidence offered thereon. 
11th. To the conclusions of law, in so far as the same is in legal 
effect a finding that the plaintiff is not entitled to recover of the 
defendant on his claims as for services rendered the several corpora- 
tions as set out in his complaint other than the foreclosure fees 
(which are allowed and in and by said conclusions of law found to 
be due plaintiff ), for that the said conclusions of law whereby it is 
found that the plaintiff is not entitled to recover of and from the 
plaintiff on his aforesaid claims are contrary to the evidence in the 
case, and the law is applicable to the facts proven herein. 
Wherefore the plaintiff, showing to the court as grounds thereof 
the report of the said referee and the exceptions and objections to its 
findings of fact and conclusions of law hereinbefore stated, moves 
that said report in all respects, wherein the same is not excepted to 
by the plaintiff as hereinbefore set out and shown, may, as to its 
findings of fact and conclusions of law, be affirmed, and that, so far 
as the same is excepted to by the plaintiff as aforesaid, that the 
same may be set aside, and that the plaintiff may have judgment 
herein in accordance with the true facts in this case and the law 
applicable thereto against the defendant for the full amount 
S7 of his claim made in this complaint, to wit, for the full sum 
of $19,775.00, with interest thereon from the date of the 
brin-ing of this action, and for his costs and disbursements 


herein. 
GEO. H. WILLIAMS anp 
C. B. BELLINGER, 
Attys for PUff. 


Usirep StaTEs OF AMERICA, | ,. 


District of Oregon, j 


I, Henry Wagner, being duly sworn, on oath do say that I served 
the within exceptions to the report of the referee by plaintiff, in the 
case of Ellis G. Hughes rs. The Dundee Mortgage and Trust Invest- 
ment Company, Limited, on William H. Effinger, of Effinger and 
Bourne, at his office, in the city of Portland, on the 9th day of May, 
A. D. 18S1, between the hours of two and four o'clock p. m., by 
delivering to said William H. Effinger in person a copy thereof, 
duly certified to be — correct copy thereof by Ellis G. Hughes. 

HENRY WAGNER. 


Subscribed and sworn to before me this 9th day of May, A. D. 
1SS4. 


JNO. BEVERIDGE, 
Notary Public for Oregon. 


Original endorsed: Filed May 9, 1884. R. H. Lamson, clerk. 
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87a And afterwards, to wit,on Monday, the 7th day of July, 
1884, the same being the 35th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedin gs 
were had in said case, to wit: 
S$ In the Circuit Court of the United States for the District of 
n. 


Exuss G. HuGHes 


_" No. 881. 
Tue Dunpee MortTGace axp Trust INvestwest Com- 
pany, Liarrep. 3 
Juty 7, 1884. 


Now, at this “7. comes the plaintiff in the above-entitled cause, by 
Mr. George H. Williams and Mr. C. B. Bellinger, of counsel, and the 
defendant, by Mr. Wm. H. Effinger, of counsel, and this cause comes 
on to be heard upon the exceptions of both parties to the report of 
the referee herein ; and, the court having heard counsel, the cause 
is continued until to-morrow. 


SSa And afterwards, to wit,on Tuesday, the Sth day of Julv, 
1884, the same being the 36th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. 
Deady, United States district judge, presiding—the following pro- 
ceedings were had in said case, to wit: 
39. —s In the Circuit Court of the United States for the District of 
Oregon. 
Exurs G. HuGaes 3 
= No. 881. 


THe DuexpeEe MortGace anp Trust INvestwest Com- 
PaNy, LixIrepD. 
Juty 8, 1884. 


Now, at this day, comes the parties in the above-entitled cause, by 
their respective counsel, as of yesterday, and the hearing upon the 
exceptions to the report of the referee is continued ; and the court, 
having heard the arguments of counsel, will advise thereof. 


89a And afterwards, to wit, on the 8th day of August, 1884, 
there was duly filed in said court the findings of court in 


words and figures as follows, to wit : 
90 In the Circuit Court of the United States for the District of 
Oregon. 


Exuras G. HuGHes 


— | No. 881. 
THe DuxpEE MorTGace axnp Trust INvestwENtT Comx- 
PANY, LIMITED. 
Acctstr 8, 1884 


This cause came on to be heard on the exceptions of the plaintiff 
and defendant to the findings of the referee, and was by Mr. 
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George H. Williams and Mr. Charles B. Bellinger. of counsel for the 
plaintiff, and Mr. William H. Effinger, of counsel for the defendant ; 
and on consideration thereof, it is ordered that the findings of the 
referee be, and they are hereby, set aide, and the court now finds and 
states the conclusions of fact in the case as follows - 


(1.) That the Oregon and Washington Trust Investment Compeny 
and the Oregon and Washington Mortgage Savings Bank were for- 
eign corporations, having their home offices at Dundee, in Scotland, 
and were engaged chiefly in the business of loaning money at in- 
terest upon real estate security in the State of Oregon and Territory 
of Washington, having an office and a managing agent at Portland, 
Oregon, to carry on and conduct their said business, both corpora- 
tions being essentially under one and the same management in 

Oregon. 
91 (2.) That said O. & W. T. L. Co. carried on said business in 
Oregon from about the year 1873 up to January 30th, 1880, 
when it was amalgamated with the defendant, and said bank carried 
on its business in Oregon from the time of its amalgamation, in . 
1876, up to June 30th, 1SS2, when it became amalgamated with 
the defendant. 

(3.) That the defendant is a foreign corporation, having its office 
at Dundee, in Scotland, and has had in Oregon since the 30th day 
of January, 1SS0, a managing agent and an office, and has carried 
on the business of loaning money in the manner as the two prior 
corporations aforesaid, and upon said amalgamation the defendant 
received the assets of said prior corporations and assumed the pay- 
ment of their debts and lhabiliiies. 

(4.) That upon the 17th day of December, 1875, the directors of 
the said O. & W. T. L. Co., at Dundee, appointed the plaintiff, who 
was and is an attorney-at-law practicing in Oregon, its legal agent 
by resolution in words following : 

“Attorneyship.—The directors having in view the recommendation 
of the local board resolved and hereby resolve to appoint Mr. Ellis 
G. Hughes as the legal agent of the company, this appointment to 
subsist during the pleasure of the Dundee board.” 


And at the same time furnished the plaintiff a written schedule of 
his duties and responsibilities as follows - 
92 “(A.) To prepare all mortgages, deeds, notes, coupons, and 
other documents in connection with the company’s loans, and 
to be responsible for their due execution, publication, registration, 
and validity. 

“(B.) To be responsible that all mortgages taken are a clear and 
indisputable first lien upon the subject mortgaged and to grant cer- 
tificates to that effect. 

“(C.) To take charge of and to conduct sach proceedings as may 
from time to time be instituted by the company or in which the com- 
pany may be interested, subject to such instructions as may be issued 
there-anent. 

“(D.) To advise the local board and the directors of any point of 
legal or other interest to the company which may be developed or 
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come under his or their notice from time to time by legislative or 
jadicial action or otherwise. 

“(E.) And generally to give his or their best attention to all 
matters connected with the department of the company’s busi- 
ness, and to give such information or advice as may from time to 
time be requested or occur to him or them.” 


(5.) That there never was any express agreement between the 
plaintiff and the said Oregon and Washington Trust Investment 
Company in to the compensation of the plaintiff for the 
services u en and rendered by him under said appointment 
and schedule, ex that for the services rendered under subdivis- 

ions A and B of said schedule he was to receive a percentage 
93 on the amount loaned, to be paid by the borrowers. 

(6.) That the local manager of said corporation at Portland 
claimed and received a portion of this percentage from the attorney 
that immediately preceded the plaintiff in this employment, and 
claimed and received the same from the plaintiff for some months 
after his appointment, when he objected to the division of his fees 
and b t the matter before the corporation, which, on November 
23, 1876, passed the following resolution on the subject and commu- 
nicated the same to the plaintiff: 

“ Attorney.—That Mr. Hughes, the company’s attorney, be re- 
munerated by fees charged to borrowers in terms of scale of March, 
1875, and now current. The directors trust that these rates of re- 
muneration, which, along with the relative appointment, are to con- 
tinue during their pleasure, will be satisfactory to all concerned.’ 

Which said resolution was received by the plaintiff in due course 
of mail and not objected to by him. 

(7.) That the plaintiff continued in said employment of said corpor- 
ation up to the time of its amalgamation with the defendant, in Janu- 
ary, 1880. 

(S.) That the plaintiff became the attorney of said corporation, the 
O. & W. M. Savings Bank, upon its organization and acted in the 
same capacity therefor, and rendered thereto similar services to those 
rendered to said O. & W. T. I. Co., and upon the same terms, up to 

July 17, 1881. 
94 (9.) That from the time of the amalgamation of the O. & 
W. T. I. Co. with the defendant up to the 17th day of July, 
1881, the plaintiff acted as legal agent of the defendant and per- 
formed for it the same services as specified in the schedule aforesaid 
and upon the same terms. 

(10.) That in and by the terms of the mortgages taken by said cor- 

ration to secure their said loars provision was made whereby the 

wers agreed to pay a certain percentage upon the amount due, 
in case of foreclosure suits, as an attorney fee in such case. 

(11.) That during the time of his employment by said corporations 
or since the plaintiff never made any charge upon his books for 
general services rendered or advice given them or either of them, 
and never presented any claim to them or either of them therefor 
or gave them any notice thereof; nor did said corporations or either of 
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them ever inform the plaintiff that they expected him to give such ad- 
vice and perform such general service gratuitously or in consideration 
of being allowed to charge and receive fees from borrowers for services 
under subdivisions A and B of the schedule aforesaid or otherwise 
w (12) direct compensation therefor. 
12.) That the compensation received by the plaintiff from _bor- 
m ers for the services rendered under subdivision- A and B of the 
schedule aforesaid according to the scale of March, 1875, referred 
to in the resolution of November 23, 1876, was, on town loans 
95 ranging from five hundred to four thousand dollars, from one 
and one-eighth to two per centum of the amount of the loan, 
and on country loans from one and one-quarter to two and one-half 
per centum thereon, and on all loans over four thousand dollars it 
was the practice to charge not more than one per centum, and that 
the amount thus received was only a reasonable compensation for 
such services and the expense attendant thereon. 

(13.) That from January 1, 1876, to July 17,1881, said corporations 
were under one local management and practically constituted but 
one client and were so held and regarded by the plaintiff, and a 
reasonable retainer or compensation for the services rendered to 
them by him during such period under subdivisions D and E of 
the schedule aforesaid is saules hundred dollars a year. 

(14.) That after the appointment of the plaintiff and prior to the 
commencement of the two foreclosure suits in the complaint men- 
tioned it was agreed between the plaintiff and the last manager of 
said corporations that the plaintiff would conduct all suits for the 
foreclosure of mortgages given to either of said corporations under 
subdivision C of said schedule for the attorney fee provided in said 
mortgage, and in consideration that the plaintiff should have the 
right to conduct all such suits for such compensation. He further 

agreed with said manager that he would not demand or re- 
6 quire the payment of such forclosure fees in cases when the 

said corporations were obliged to buy in the mortgaged land 
for want of bidders, but would wait therefor until the same should 
be realized by said corporation out of said property and until the 
mortgage debt, interest, and costs should first be paid out of the 
same, and said two foreclosures were conducted while said condi- 
tional agreement was in force. 

(15.) That about January 1, 1SS2, the plaintiff ceased to be the legal 
agent or attorney of the defendant, and immediately thereafter the 
defendant violated the said agreement and refused to recognize the 
same and employed other attorneys than the plaintiff to conduct the 
foreclosure of mortgages drawn by plaintiff while he was the attorney 
of such corporation. 

(16.) That while acting in said capacity of attorney for said O. & 
W. T. L. Co. the pla!ntiff conducted the foreclosure suit of said com- 
pany against Luther Elkins 4 al, in which suit a decree of fore- 
closure was taken for the mortgage debt and for two hundred and 
twenty-four dollars and eighty cents attorney fees on foreclosure, as 
provided in the mortgage, ard thereafter conducted a foreclosure 
suit against Joseph W. Hill ef al, in which a decree was taken for 
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the mortgage debt and for five hundred and thirty-one dollars at- 
torney fee, as provided in the mortgage. 

(17.) That in each of said ee 

was bid in by the plaintiff therein for want of bidders, and 
97 ~_—sithat the defendant now owns said property so purchased upon 

said foreclosure suits, having acquired the same through said 
amalgamation, and the defendant and its predecessors have used 
diligent efforts to sell said mortgaged roperty for sufficient to pay 
said decrees, but have wholly failed to ind purchasers therefor or to 
realize the said amounts out of the same, and that the plaintiff has 
never received any fee or compensation for either of — two fore- 
closure suits. 
- And as a conclusion of law the court now finds and states as fol- 

ws: 

That the defendant, by reason of the premises, is indebted to the 
plaintiff for and on account of the services rendered under Subdi- 
visions D and E of said schedule in the sum of six thousand seven 
hundred and fifty dollars, or at the rate of twelve hundred dollars 
a year for the period of five years and seven and a half months from 
January 1, 1876, and in the sum of seven hundred and fifty-six dol- 
lars and eighty cents for fees earned in said two foreclosure suits 
and remaining due and unpaid, and that the plaintiff is entitled to 
a judgment against the defendant for said sums, with legal interest 

ereon—nine hundred dollars and eighty-one cents—for one year 
and six months, or from the commencement of the action, in all the 
sum of eight thousand four hundred and seven dollars and sixty- 
one cents, together with his costs and disbursements. 


(Signed) DEADY, J. 
98 Original endorsed: Filed Aug. 8, 1884. R.H. Lamson, 
clerk, by G. G. Gammans, deputy clerk. 


98a And afterwards, to wit. on the 14th day of August, 1884, 
there was duly filed in said court the opinion in words and 


figures as follows, to wit: 
99 - Action to Recover Moncey for Legal Services. 
U.S. Cireuit Court, District of Oregon. Friday, August 8, 1884. 
Exus G. HuGHes 


v3. \ wo 881. 
THe IcxspEeE Mortreace Trust Isvestwexnt Company. 


(1.) Implied contract.— Whenever one persons does work or service 
for another with his consent and there is no agreement as to 
compensation the law implies a contract to pay what the same 
is reasonably worth, but when the circumstances of the case 
clearly repel the idea that the work or services were done with 
the expectation of payment being either made or received no 

(2) Case in judgment —The plaintiff acted as attorney for the de- 
fendant and amalgamated corporations engaged in loaning 
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money in Oregon and Washington under writien instructions 
as to kis duties and responsibilities. It was his duty to exam- 
ine titles to real property offered as security for loans, for which 
he was permitted to charge the borrowers specific fees. He was 
also to aid and advise the corporations generally in all matters 
affecting their interests, but for this service no compensation was 
expressly provided. The fees received from borrowers were 
no more than a reasonable compensation for the services ren- 
dered them. Under these circumstances the plaintiff acted as 
the sole and general counsel and adviser of the corporations for 
some years without making any charge or rendering any ac- 
count of his services or receiving any intimation from the cor- 
porations that they did not expect to pay him for them. Upon 
being sued to recover the reasonable value of these services the 
corporations claimed that it was “ understood ” that the plaintiff 
was to perform these services gratuitously or in consideration of 
the fees received from borrowers. Held (1) that the mere un- 
derstanding of either party to the contract was no part of it and 
did not bind the other, and that there was nothing im the cir- 
cumstances of the case or the conduct of the parties sufficient to 
prevent or repel the legal implication of a promise by the cor- 
porations to pay the plaintiff what his services were. reasonably 
worth, and (2) that the plaintiff, not having kept any account 
of his services and being unable to prove any specific items, 
ought not to recover more than a reasonable annual retainer 


therefor. 


Deapy, J.: 

This cause comes before the court on exceptions by both parties 
to the report of the referee. It was commenced on February 12, 
1883, to recover the sum of $21,255 for professional services as an 
attorney and counsellor-at-law. It was tned by the referee upon an 
amended complaint, in which the sam demanded was reduced to 
$19,155, and an amended answer and the replication thereto. 

From these it appears that prior to the commencement of this 
action the Oregon and Washington Trust Investment Company, the 
Oregon and Washington Mortgage Savings Bank, and the Dundee 
Mortgage and Trust Investment Company were each foreign cor- 
porations formed under the laws of Great Britain and engaged, 
among other things, in the busimess of a money Seas 
and Washi nu note and mortgage, with a principal office 
at Dundee, Setiand ami a common local office, heh ay and man- 
ager at Portland. Oregon ; that the plaintiff was the attorney for 
these corporations in this country for the periods following: For 
the first one, from January 1, 1876, to January 1, 1880, when it was 
amalgamated with the latter; for the second one, from July 1, 1876, to 
July 17, 1881, when it was amalgamated with the latter, and for the 
latter from January 1, 1880, to July 17, 1831; that by the terms of 
his employment the plaintiff was required to examine and pass on 
the title to any real property offered as security ior a loan and cer- 
tify the result to the local manager, and to prepare and have prop- 
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By the amalgamation of two elder corporations with the 
defendant, it is admitted that it succeeded to their rights and assets 
and became liable for any valid claim or indebtedness against either 
of them. 

It is not alleged in the complaint that there was any express 
ccumasntitetnteaan for these general services, but 
only that they were rendered at the request of the corporations, and 
that their reasonable value is the sum sued for. In reply toa 
demand for a bill of particulars, the plaintiff filed a statement to the 


It 1s alleged in the answer that it was “understood and agreed ” 
the parties that the plaintiff was not to receive any compen- 
his services from any of these corporations, but “ was to 
without sach general advice as might be desired by 
said corporations,” in consideration of the fees he received 
borrowers. The answer admits the plaintiff's services in fore- 
as alleged, and also the value of them, but 
tal agreement they were to be paid out of the 
sale of the premises after the pa tof the 
corporation, the defendant was obliged to bid 
sold in said foreclosure suits for the amount of the 
decree is not able to sell the same; and therefore said fees are 
not yet due from the defendant. 
ication denies that it was “understood or agreed” that 
the plaintiff should furnish the general service he did for nothing, 
pee ere Nea sa peer ecm Soe he 
agreement stated in answer as to payment intaff’s 
fees in foreclosure cases, but alleges that such agreement was made 
pon the condition that the plaintiff was to have the fore- 
closure of all of the defendant's which condition the 
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anit tediiew him to charge borrowers with expense of travel incurred 

in such examination, whereby his receipts were materially increased, 

and in consideration of which he expressly undertook to give the 
7—91 . 
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defendant verbal advice about its affairs without further charge ; 
but the defendant soon became dissatisfied with this method of com- 
pensation, and the result was that as the plaintiff would not perform 
the service on terms less favorable to himself the relation terminated 
about the end of the year. 

The facts about the foreclosure fees appear to be as stated in the 
replication, except that the defendant has not been able to sell the 
property, and the referee so found, and that the defendant 1s, there- 
fore, now liable to the plaintiff for the amount of them. 

Concerning the claim for compensation for general services, the 
only question arising on the pleadings is their value and whether 
there was any agreement that they should be rendered gratuitously 
or in consideration of the fees received from borrowers. 

Prior to December, 1875, when the plaintiff was appointed attor- 
ney for the Or. & Wash. T. I.Company, he was in partnership for a 
short time with Mr. A. C. Gibbs, the then attorney of said cor- 
poration, and was familiar with the fact that his fees for abstracts, 
searches, investigation of titles, preparing and recording mortgages, 
not exceeding a certain percentage on each loan, were to be paid by 
the borrowers, and that there was no express provision for his com- 
pensation by the corporation for any service he might render it 
directly. 

When the plaintiff became the attorney of said corporation he was 
furnished with the following schedule concerning his duties and 
responsibilities : 

A. To prepare all mortgages, deeds, notes, coupons, and other 
documents in connection with the company’s loans, and to be 
responsible for their due execution, publication, registration, and 

validity. 

B. To be responsible that all mortgages taken are a clear and 
indisputable first lien upon the subjects mortgaged, and to grant 
certificates to that effect. 

C. To take charge of and to conduct such proceedings as may 
from time to time be instituted by the company or in which the 
company may be interested, subject to such instructions as may be 
issued thereanent. 

D. To advise the local board and directors of any point of legal 
or other interest to the company which may be developed or come 
under his or their notice, from time to time, by legislative or judi- 
cial action or otherwise. 

E. And generally to give his best attention to all the matters con- 
nected with the legal department of the company’s business, and to 
give such information and advice as may, from time to time, be 
requested or occur to him. 

And was advised that his compensation for services in connection 
with taking security for loans should be paid by the borrowers, as in 

the case of his predecessor. 
100 On March 3, 1875, a scale of fees, to be paid the attorney 
by borrowers, was fixed in the Dundee office, in which the 
percentage allowed the attorney on eight classes of loans, ranging 
from $500 to $4,000, was from 2} to 1} per centum on the amount 
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loaned ; bat all loans over the latter sum paid a uniform rate of one 
ae This was the rule when the plaintiff was employed, 

t the local manager claimed and had been privately permitted to 
take from this allowance one half of one per centum to aid in com- 
pensating him for his services to the corporation. To this division 
of his fees the plaintiff soon demurred, on the ground that what was 
left for him was not at — adequate compensation for the labor, 
expense, and responsibility involved in the service to borrowers, and 
after some correspondence with the Dundee office it was arranged 
that the plaintiff should receive the whole amount of the fees paid 
by borrowers for services in and about the applications for loans. 
The official resolution on the subject was passed on November 23, 
1876, and is in these words: 

“Attornev.—That Mr. Hughes, the company’s attorney, be remun- 
erated by fees charged to borrowers in terms of scale of March, 1875, 
and now current. The directors trust that these rates of remunera- 
tion, which, along with the relative appointment, are to continue 
during their pleasure, will be satisfactory to all concerned.” 

The referee found (1) that there was no express contract between 
the plaintiff and these corporations concerning compensation for his 
direct and general service to them, butthat during the time of his 
employment by them the directors and local manager “ undersisod 
and supposed” that the plaintiff was rendering said services “in 
consideration of the fees ” paid him by borrowers and the fees that 
might be received in foreclosure cases, and “that such was their 
contract with the plaintiff, and their dealings and communications 
with the plaintiff were sufficient to notify him that they so under- 
stood it from the inception of the employment ;” (2) that prior to 
the termination of the employment the plaintiff made no charge or 
claim for such services; (3) “ that the compensation received by the 
plaintiff in fees from borrowers was no more than a reasonable com- 
pensation for the services rendered in direct connection ” with the 
application for loans, and (4) that the reasonable value of the gen- 
eral services rendered by the plaintiff to the defendant and a ee 
mated corporations, as provided in paragraphs 4 and 5 of the rules 
aforesaid, is the amount stated in the complaint. 

The defence that it was “agreed” between the parties that the 
plaintiff should perform the general service in consideration of the 
fees received from the borrowers for the particular service is not 
sustained. The burden of proof in this respect is on the defendant 
and it has utterly failed to prove any such agreement. 

But it is also alleged in the answer that it was “ understood,” and 
the referee has found that the defendant and the amalgamated com- 

nies “understood,” during the time these general services were 
bolas rendered that they were performed gratuitously or in consid- 
eration of the fees paid by borrowers ; but the understanding a party 
may happen to have about any matter does not constitute a contract 
between him and another to that effect. To amount to a contract 
—aggregatio mentium—the understanding must be “mutual ;” but 
even a “ mutual understanding ” is not, strictly speaking, a contract, 
but rather indicates a common knowledge or apprehension of a con- 
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tract or transaction. However, the term is sometimes used in this 
sense in a loose way to signify a contract. In Livingstone v. Acke- 
ston, 5 Cow., 53, cited by counsel for the defendant, Sutherland, J., 
speaking for the court, says: “ No doubt the services of the plaintiff, 
having been performed for the benefit of the defendant, with his 
knowledge oad approbation, the law will imply a promise to pay 
for them, unless it appears that they (the plaintiff and defendant) 
understood that no compensation was to be made.” 

Nor is it material if the plaintiff. as found by the referee, had 
reason to believe that the defendant understood that by the contract 
the plaintiff was to perform these general services without charge, 
so long, at least, as he did not, by sufficient word or deed, cause or 
authorize such understanding or conclusion. The finding is, there- 
fore, immaterial, and judgment might be given, notwithstanding it, 
for the value of the services as found by the referee. 

Upon the findings, then, taken according to their legal effect, 
these general services were furnished these corporations at their 
request and for their benefit without any express agreement as to 
the mode or measure of compensation therefor, and such, in my 
judgment, is the decided weight of the evidence. In such a case the 
law in the interest of justice and right implies or supplies such a 
promise or agreement concerning the compensation as fair and 
honest men ought to have made. 3 Black., 443; 1 Pars. Con., 4; 
Ogden rs. Saunders, 12 Whea., 341. 

Whenever one person does any work or service for another with 
his consent and there is no agreement as to compensation the law 
implies a contract contemporaneous with the doing of the work or 
service to pay what the same is reasonably worth, and the burden 
of proof is upon the party who, admitting the premise, denies the 
conclusion or undertakes to avoid or prevent th is implication by 
showing that the work or service was performed gratuitously or 
included in the compensation made for some other service or thing. 

As, for instance, that the party for whom the work or service is 
done declared at the time he would not pay for it. For the law will 
not imply a promise by a party against his express declaration to 
the contrary, unless, as may happen, he is under a legal obligation 
to that effect, paramount to his own will. | 

And such, and no more, is the doctrine of Whiting v. Sullivan, 7 
Mass., 107, cited by counsel for defendant, in which it was held that 
the law would not imply a promise by the defendant to pay for the 
keeping of a horse in the face of his express declaration to the plain- 
tiff, at the time the horse was delivered to him, that he would not. 
The case of Central Bridge Corporation rv. Abbott, 4 Cush., 473, is 
a good illustration of the exception to this rule, where the legal ob- 
ligation of the party is paramount to his will. The defendant 
crossed the plaintiffs’ bridge, claiming that he was exempt from the 
payment of toll and declaring that he would not pay any; but the 
court, having found that he was not exempt, held the law implied 
a promise on his part to pay the legal tolls, notwithstanding his de- 
clared intention to the contrary. 


The case of St. Jude’s Church v. Denberg, 31 Mich., 254, also 
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cited by counsel for defendant, stands upon another well-known ex- 
ception to the rule. There a vestryman of the plaintiff in error and 
an active member of the society voluntarily acted as sexton for a 
time, and the court held that the law did not imply a contract to 
pay, because the circumstances clearly repelled the idea that the 
services were rendered or received with the expectation that pay- 
ment therefor was to be made or claimed. 

The contract which the law implies in any case “ is co-ordinate and 
commensurate with duty” and never goes beyond the obligation 
supposed to be understood and acknowledged by all. 1 Par. Con., 4. 

Ordinarily the law does not imply a contract to pay for services 
rendered by one member of a family to another—even by an adult 
child to the parent with whom he lives, or by the officers of  chari- 
table or religious societies to the society, because it is not commonly 
understood or acknowledged that such services, in the absence of ex- 
press contract to that effect, are either rendered or received with the 
expectation of payment therefor being either madeor claimed. An 
implied contract grows out of the acts of the parties and never in- 
cludes any stipulation or provision but such as ought, under the cir- 
cumstances, to have been made. Ogden v. Saunders, supra. 

In this case the contract between the parties is contained in the 
document defining the plaintiff's duties and delivered to him on his 
appointment. This instrument was prepared by the corporation 
and whatever of omission or uncertainty there is about it must be 
taken most strongly against the defendant. If it was intended or 
expected that the general service to the corporation should be com- 
pensated for by the fees received from borrowers it was a simple and 
natural thing to have said so, unless it was apprehended that such 
an arrangement would make the loans usurious and void; and if 
it was thought lawful and desirable to exact from the plaintiff the 
gratuitous performance of these services as a condition or in consid- 
eration of giving him the opportunity to earn the fees from bor- 
rowers, why was it not mentioned? The instrument isevidently pre- 
pared with skill and care, and while it expressly and minutely pro- 
vides for the attorney’s “ fees against borrowers,” it is silent as to the 
compensation for the wide field of general service required to be per- 

formed by him for the ion. 
101 But significance is sought to be given to the word “remu- 

nerated ” in the resolution of November 23, 1876, in this con- 
nection, and it is seriously contended that this resolution proves that 
the contract was that the “ fees charged to borrowers” were to remu- 
nerate the plaintiff for his services to the corporation, as well as the 
borrowers. Abstracted from its surroundings and read without ref- 
erence to the circumstances that led to its adoption, it may be ad- 
mitted that this resolution is susceptible of this construction, but 
when it is considered that it would make the loans of the corpora- 
tion liable to be pronounced usurious it ought not to be adopted, 
unless for peremptory reasons; but when it is also remembered that 
this resolution is simply the result of a negotiation or correspond- 
ence between the plaintiff and the corporation, in which the former 
reasonably and justly claimed that he ought not to be required to 
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divide his fees from borrowers with the local manager of the latter, 
but that he ought to be allowed to retain the whole of them, accord- 
ing to the terms of his appointment, and for the further reason that 
they were not a lucrative compensation for the services at best, there 
is no ground whatever for such construction. 

Let us next consider what, if anything, there is in the circum- 
stances of the case and the conduct of the parties to the contract to 
repel the conclusion znd prevent the implication that the general 
service was performed and received with the expectation that it 
would be paid for according to its value, in addition to the fees re- 
ceived from borrowers. 

If the fees received from borrowers were very lucrative and much 
beyond the real value of the services rendered to them, this would 
be a fact, more or less material, according to the circumstances, 
tending to show that they were really intended and understood by 
the parties as a compensation for general services as well, and how- 
ever immoral or unjust such a transaction might be considered as 
against the borrowers, probably the plaintiff ought not to be heard 
to impugn it. If these general services were also of a trivial or mere 
routine character and comparatively of infrequent occurrence, this 
would enhance the probability that they were covered by the fees 
allowed to be taken from borrowers; but the exact contrary is the 
fact, so far at least as the fees to borrowers are concerned. 

Puring the first vear the Or. and Wash. T. I. Company, according 
to the testimony of the local manager, loaned about $300,000, and 
one year its loans reached about $500,000. The defendant's loans 
did not exceed $100,000, but it was also dog a savings-bank busi- 
ness and purchased State and county warrants. First and last, these 
corporations have loaned in Oregon and Washington about four 
millions, and had out therein at one time as much as $1,700,000. 
During this period they declared annual dividends of from six to 
ten per centum on their capital stock and made from 10 to 21 per 
centum of profits thereon. 

The plaintiff's compensation for preparing or procuring abstracts, 
examining titles, making notes and mortgages and procuring them 
to be recorded m connection with these loans, varying in amount 
from $500 upward, was less than average of 3 per centum on the 
amount loaned, and, in addition to the ordinary responsibility of 
an attorney, he absolutely guaranteed that in each case the title was 
good and the corporation got a first lien. During this period of 
nearly six vears his gross income from this source did not reach 
$50,000, and the expenses of the business were quite half of that. 
The plaintiff has exhibited a detailed statement of the loans made 
and the fees received by him during the last year of his employ- 
ment, which he says was the best one. The amount loaned is 
$607,200, divided among 326 loans, and his percentage is $6,925.55, 
or 1.14 per centum of that amount. 

There is nothing in these facts calculated in the least degree to 
repel the implication that the corporation promises to pay the 
plaintiff specifically for his general services to them whatever they 
were worth. The compensation received from the borrowers, so far 
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from being lucrative, was very moderate. I[ am quite certain that 
the ordinary charge for this service by a reputable attorney, without 
even the special guarantee, would have been not less than two per 
centum. 

But it must be admitted that the conduct of the parties concern- 
ing the compensation of these general services is not distinguished 
for ness or candor. For nearly six years the corporations de- 
m and received these services and the plaintiff furnished them, 
without a word or intimation on either side that they were or were 
not to be paid for; and the plaintiff now frankly admits that while 
he always intended to claim a specific compensation for these serv- 
ices, he did not do so while the employment lasted, for fear he 
would have trouble with the corporations, about the amount of it at 
least, and probably lose their business; and that in the absence of 
express provision in the contract concerning such compensation 
he had a right to rely upon the promise to pay which the law would 
imply and to claim the benefit of it whenever it best suited his in- 
terest or convenience, and within such time as the law would per- 
mit. | 

But his conduct in this particular is more than balanced by that 
of the corporations. From time to time they requested and re- 
ceived these services from the plaintiff, well knowing that they had 
made no express provision concerning his compensation therefor, 
and never intimated to him that they did not intend to pay for them 
or that they should claim that he ought to furnish them gratuitously 
in consideration of the fees he was allowed to take from borrowers. 
There is nothing, then, in the circumstances of the case or the con- 
duct of the parties while acting under the contract that will repel 
or prevent the convenient and just implication by the law of a 
promise by the corporations to pay the reasonable value of these 
services. They were furnished at their request and received with- 
out any indication that they did not intend to pay for them. The 
fees received from the borrowers were but a moderate compensation 
for the services rendered them, and it is not reasonable to suppose 
that they were taken and received by the plaintiff in satisfaction of 
the services rendered the corporations also. 

The referee has found that these services are reasonably worth 
the sum stated in the complaint. 

Bat I cannot agree with this conclusion for several reasons. The 
plaintiff kept no account of these services, and 1s therefore unable 
to give a detailed statement of them. The burden of proof is on 
him to show in what the services consisted and their value. They 
may have been worth $2,500 a year, but the court cannot assume 
that they were without the direct proof of one specific item. The 
failare to keep an account of these services is the fault of the plain- 
tiff, and he must suffer for it, if any one. 

From the evidence it may be inferred that the plaintiff was freely 
plied with verbal and perhaps trivial questions by the local man- 

ager ; but he does not appear to have drafted any agreements or fur- 
nished any written opinions. It also appears that at some time he 
was consulted about some scheme to escape local taxation ; that he 
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went before the county court to get the defendant's assessment 
changed or reduced, and that he attended the biennial sessions of 
the Legislature when the corporations were threatened with hostile 
legislation, but no specific service of even this kind is mentioned 
or shown. Under the circumstances the only measure of com 
sation which I think can be safely adopted is to allow the plaintiff 
an annual sum as a retainer; and in sodoing I must consider these 
three corporations as constituting one continuous client from Janu- 
ary 1, 1876, to July 17, 1881, which for convenience may be con- 
sidered five years and seven and a half months; and in fact this is 
the way the plaintiff treated them, and he so testified. 

This retainer, in my judgment, should not exceed $1,200 a year, 
or $6,750 for the whole period. Add to this the two foreclosure fees 
of $756.80, and we have the sum of $7.506.80, which the plaintiff is 
entitled to recover, with legal interest—$900.81—from the commence- 
ment of the action or the period of one year and six months, mak- 
ing in all the sum of $5,407.61. 

The findings of the referee are set aside and findings by the court 
in accordance with this opinion will be filed in their stead. 

Mr. George H. Williams and Mr. Charies B. Bellinger, for the 


plaintiff. 
Mr. William H. Effinger, for the defendants. 
(Signed) MATTHEW P. DEADY, 


U. S. District Judge, Oregon. 


102 Original endorsed: Filed Aug. 14, 1884. R. H. Lamson, 
clerk, by G. G. Gammans, deputy clerk. 


1024 And afterwards, to wit, on Friday, the 15th day of August, 

18S4, the same being the 54th judicial day of the regular 
April term of said court—present, the Honorable Matthew P. Deady, 
United States district judge, presiding—the following proceedings 
were had in said case, to wit : 


103 In the Circuit Court of the United States for the District of 
Oregon. 


Exuis G. HcGnes 
nn N 
Tre DuxpEe MortGaGe axp Trust INvestwest Com- f “@ 881. 
PaNny, Liwrrep. 


Avctst 15, 1884 


Now, at this day, comes the plaintiff in the above-entitled cause, 
In propria persona, and moves the court for judgment upon the find- 
ings of the court on the trial of said cause, now on file herein ; and 
thereupon it is considered that said plaintiff do have and recover 
from said defendant the sum of eight thousand four hundred and 
seven dollars and sixty-one cents damages, and his costs and dis- 
bursements herein, taxed at $390.05. 
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1034 And afterwards, to wit, on the 15th day of May, 1834, there 

was duly filed in said court a cost bill in words and figures 
as follows, to wit : 


104 In the Circuit Court of the United States for the District of 


Exutis G. Hucuss, Plaintiff, 
a | 
DunpEE Morteace & Trust Ixvestr. Co., Luurren, { No. —. 
Defendant. 


Statement of disbursements claimed in the above-entitled cause, viz . 


Clerk’s fees ..._.---- - ~ ---. $47 10 
Marshal’s fees___~-~_~- o> cswseran: Seasttisininiiebecenaagdiaaiiaa an 
Printing brief__--~-_ —— 227 50 
—_ in lower court--_- i 
TO seis einen ncmnnsneninigiininmiamaimnnimiiliie 
Depositions _ 
—_ ey gee em wn - 2000 
ttorney’s for taking tions, at $2.50 each ___- 
Master’s fees____ ~~~ a -enelinctanelinminiae 
pS Ee re ST ee 
: Disbursements, transcript county records used in evidence-- 5 75 
; Witness’ fees inal iaiinnistinitaninniadinl 2 00 
| Total, taxed at____-___ 2 $390 05 


| R. H. LAMSON, Cleat, 
a By G. G. GAMMANS, Deputy. 


105 [ Endorsed :] In the cir. court of the United States for the 

district of Oregon. Ellis G. Hughes, plaintiff, rs. Dundee 
Mort. & Trust Inv. Co., Lim., defendant. Cost bill. Copy. Filed 
August 15, 1884. R. H. Lamson, clerk, by G. G. Gammans, deputy 


District OF OREGON, 88 : 


I, Ellis G. Hughes, being duly sworn, sa I am plaintiff in the 
above-entitled cause; that the costs and dhibussgmnante-cat fest 
above have been one tee Say wn = the prosecution of this suit, 
and that I zs entitled to recover the same from the defendant. 

(S’g’d) ELLIS G. HUGHES. 


Subscribed and sworn to before me this August 15, 1884. 
R. H. LAMSON, Cle, 
By G. G. GAMMANS, Deputy Clerk. 
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106 _—=siIn the Circuit Court of the United States for the District of 


n. 


Exuss G. Huenes, Plaintiff, 
v3. 


THe DcxpEE MortGAaGE AND Trust INVESTMENT CoMPANY, 
LIMITED. 


Know all men by these presents that we, The Dundee Mortgage 
and Trust Investment Company, Limited, and Thomas Hislop and 
John McCraken, are held and firmly bound unto Ellis G. Hughes 
in the sum of fourteen thousand dollars, to be paid to the said Ellis G. 
Hughes, his executors or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and administra- 
tors, firmly by these presents. 

Sealed with our seals and dated August 21, 1SS4 

Whereas the above-named The Dundee Mortgage and Trust In- 
vestment Company, Limited, has taken a writ of error out of the 
Supreme Court of the United States to reverse the judgment in the 
above-entitled cause by the circuit court of the United States for the 
district of Oregon : 

Now, therefore, the condition of this obligation is such that if the 
above-named The Dundee Mortgage and Trust Investment Com- 
pany, Limited, shall prosecute said writ of error to effect and an- 
swer all costs and damages if hz shall fail to make good his plea, 
then this obligation shall be void ; otherwise to remain in full force 
and virtue. 

(S'g’d) THE DUNDEE MORTGAGE AND [seac_] 
TRUST INVESTMENT COM- 
PANY, LIMITED, 
By EDMUND ROBERTSON, Atorney-in- Fact. 
(S'g'd) THE DUNDEE MORTGAGE AND [sear] 
TRUST INVESTMENT COM- 
PANY, LIMITED, 
By HUGH ROGERS, Its Agent. 
(S'g'd) THOMAS HISLOP. SEAL. 
(S'g’d) JOHN McCRAKEN. a 


Signed, sealed, and delivered in presence of— 


Ustrep States oF AMERICA, |... 
District of Oregon, s* 


I, Thomas Hislop, being duly sworn, depose and say that I am 
one of the sureties in the foregoing bond ; that I am a resident and 
freeholder within said district, and that I am worth, in property 
situated therein, the sum of fourteen thousand dollars over and 
above all my just debts and liabilities, exclusive of property exempt 
from execution. 


(S’e'd) THOS. HISLOP. 
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Subseribed and sworn to before me this August 21, 1884. 
[Seal of U. S. Circuit Court for Oregon. } 
R. H. LAMSON, 
Clerk U. S. Cercuit Court for Oregon, 
By G. G. GAMMANS, Deputy. 


107 Uwsrrep Srates or AMERICA, Nas 


District of Oregon, 


I, John McCraken, of the city of Portland, being duly neg. de- 
pose and say that [I am one of the sureties in the 
that I am a resident and householder within said district, ‘and that 
I am worth, in property situated therein, the sam of fourteen thou- 
sand dollars over and above all my just debts and liabilities, exclu- 
sive of pro perty exempt from execution. 
(S'g'd) JOHN McCRAKEN. 


Subscribed and sworn to before me this 25th of August, 1884. 
MATTHEW P. DEADY, 


District oF OREGON: 
I hereby approve of the within bond. 
August 25, 1881 
(Signed) DEADY, J. 
Original endorsed: No. —. U-.S. circuit court, district of 
Ellis G. Hughes vs. The Dundee Mortgage and Trust Investment 


Company, Limited. Copy. Bond. Filed August 25, 1884. R. H. 
Lamson, clerk, by G. G. Gammans, deputy clerk. 


108 Writ of Error. 
THe Usrrep Srates OF AMERICA, $8 - 
In the Supreme Court of the United States. 


THe DuxpEE MortTGacGe axp Trust [Nvestwest Com- 


PANY, LIMITED, — in Error,  —— 


Exus G. HuGHes, Defendant i in Error. 


The President of the United States of America to the Judges of the 
circuit court of the United States for the district of Oregon, 
Greeting : 


Because in the records and proceedings as also in the rendition 
of the judgment of a plea which is in the said circuit court before 
the Honorable Matthew P. Deady; one of you, between Ellis G. 
Hughes, plaintiff and defendant in error,and the Dundee M 
and Trust Investment Company, Limited, defendant and plaintiff 
in error,a manifest error hath happened, to the great ——— 
said plaintiff i in error, as by complaint doth appear, and we, — 
willing that error, if any hath been, should be duly corrected 
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full and speedy justice done to the parties aforesaid and in this be- 
half, do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the second Monday of October, A. D. 
eighteen hundred and eighty-four, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being then and there inspected, the said Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the laws and customs of the United States of America 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this August 25, 1584. 

[Seal of U. S. Cireuit Court of Oregon] 
(S'g’d) R. H. LAMSON, 
Clerk of the Circuit Court of the United States 
for the District of Oregon. 
By G. G. GAMMANS, Deputy Clerk. 
109 Original endorsed: In the Supreme Court of the United 
States. The Dundee Mortgage and Trust Investment Com- 

pany, Limited, plaintiff in error, rs. Ellis G. Hughes, defendant in 
error. Copy. Writ of error. Filed August 25, 1884 RH. Lam- 
son, clerk, by G. G. Gammans, deputy clerk. 


110) 3=‘THe Usrrep Sratss oF AMERICA, \ as: 
District of Oregon, : 

I, R. H. Lamson, clerk of the United States circuit court for the 
district of Oregon, do hereby certify that the foregoing copy of jour- 
nal entries and pleadings, including report of referee and findings of 
court, in the case of Ellis B. Hughes rs. The Dundee Mortgage & 
Trust Investment Company, Limited, has been by me compared 
with the originals, and that it is a correct transcript therefrom and 
of the whole of such originals as the same appear of record and on 
file at my office and in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Portland, in said district, this 26 day of 
August, 1SS4. 

[Seal United States Circuit Court, Oreson.] 
R. H. LAMSON, Clerk, 
By G. G. GAMMANS, 
Deputy Clerk. 
111 Supreme Court of the United States. 


THe Duxpere Morteace axp Trust Ixvestwent CoMPANY, 
Liwrrep, Plaintiff in Error, 
vs. 
Exurs Gipgos Hueusgs, Defendant m Error. 


The Dundee Mortgage and Trust Investment Company, Limited’ 
the plaintiff in error, comes now, by its attorney, and, saying that in 
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the record and proceedings aforesaid there is manifest error, it as- 
sigms as error: 
1st. The court committed error in undertaking to try without a 


jury the issues of fact in this cause and a ot haan akan 
there never was any consent, in writing or ise, submitting 
this cause for trial to the court. 
2nd. There was error in this: There never was in this cause any 
consent, written or filed under the act of March 3rd, 1865, waiving 
= a jury and submitting the cause to the determination of the 
: court. 
112 3rd. There was error in this: The local laws of the State of 
Oregon regulating the submission of causes to referees for 
trial cannot confer jurisdiction upon the Federal court in the mat- 
ter of hearing and determining such causes, and there was error in 
treating the order of reference to the referee for trial as the equiva- 
lent of the method prescribed by the acts of Congress as the means 
of giving the court power to try and determine this cause. 
4th. There was error in the act of setting aside the and 
findings of the referee, because it nowhere appears chet deny wots 
not founded upon the testimony and proofs offered by-the respective 
parties, nor does the court so find. 
5th. There was error in setting aside and treating as immaterial 
the 16th finding of fact by the referee, for by the finding of fact 
the court and under the opinion accompanying the same this 
ing was true, in fact ; and, if true, there must have been a judgment 
for the plaintiff in error. 
113 6th. was error in setting this 16th finding of fact 
by the miicaee ——— same was untrue in fact or 
was not supported proofs, there was error in holding this 
finding immaterial. = 
7th. There was error in the conclusions of law by the court u 
the findings of fact found by it in this: The 6th, 7th, Sth, 9th, 1 
11th, and 12th findings of fact so found by the court show that the 
whole matter of compensation or remuneration to the defendant in 


<< onl cede 
Im error was ly to take fees mortgaged premises 
should be sold for sufficient money to pay the same after paying the 
loan and interest. The breach of this agreement did not entitle the 
defendant in error to sue for and have his fees as such unless the 
conditions agreed upon had actually come, and in this action the 
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court had no power to apportion an unliquidated demand for such 
breach of contract, nor to allow partial damages for such breach. 
9th. There was error in the conclusions of law by the court and 
in allowing the judgment in this: The 11th finding of fact by the 
court, unless the same be inconsistent with the 4th finding, must 
he interpreted with the latter; so interpreted the two together 
115. show that the plaintiff im error had given notice toe the de- 
fendant im error that he was not to receive or take any com- 
pensation from it for general professional services or advice. 

loth. The defendant in error being an attorney owing the most 
pertect good faith to his client, and bemg specially charged in addi- 
tion thereto,as found by the 4th finding of fact, to inform the plain- 
tiffin errer ef any matter of mterest to it, and the facts as to his 
suppression of this claim and generally thereabout, as found in the 
llth timding. it Aas error to allow or permit a recovery upon the 
claim or any portion of it for eeneral services. 

Lith. Construing the 6th finding with the 11th as found by the 
court, it conclusively appears that the defendant in error m_ the 
matter of the account sued upon acted on the notice contamed mn 
the schedule and resolution set out in the 4th finding, and thus the 

course of dealing between the parties shows the actual under- 
11600 stanedine te be as alleged by the plamtiff in error, so that it 

was error io 2llow a judgment at all in favor of the defend- 
ant in error. 

12th. There wa- error in this: The facts found by the court entitled 
the plantif im error to have a judgment below in its favor—a judg- 
tent of dismissal agaist the claim for fees generally, and for fore- 
closure fees as well. 

And the said Dundee Mortgage and Trust Investment Company, 
Limited, plaintif in error, pravs the Judgment aforesaid may be re- 
versed, annulled, and altogether held for nought, and that it may 
be restored to all things which it hath lost by occasion of the said 
judgement. 

JAMES K. KELLY, 
Atty for Plaintiff? in Error. 


Endorsed on cover: Oregon C. C. U.S. No. 94. The Dundee 
Mortgage and Trust Investment Company (Limited), plaintiff in 
error, vs. Ellis G. Hughes. Filed 15th October, 1SS-4. 
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In the Supreme Court of the 
United States. 


THe DunxpEE MORTGAGE AND ) 
Trust INVESTMENT COMPANY, 
Limited, Plaintiff in Error, 


aS. 


Exrus G. HuGaes. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 


Ellis G. Hughes, an attorney-at-law, brought suit 
February 12th, 1883, in the Circuit Court of the United 
States for the District of Oregon against The Dundee 
Mortgage and Trust Investment Company, Limited, 
plaintiff in error, a foreign corporation, doing business in 
Oregon, to recover $19,155 for professional services rendered 
said company and other foreign companies which had 
amalgamated with it prior to suit brought. 

The complaint as amended (see Record, page 21), set 
forth that the plaintiff was appointed attorney for the Oregon 
and Washington Mortgage Savings Bank, Limited, of 
Dundee, Scotland, in 1876, and that the said company was 
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indebted to him in the sum of $5,000, or $1,000 per annum, 
for services rendered between July ist, 1876, and July 17th, 
1881; that he was likewise appointed attorney for the 
Oregon and Washington Trust Investment Company, 
Limited, of Dundee, Scotiand, which was likewise indebted 
to him for like services rendered between January Ist, 1876, 
and January Ist, 1880, at $2,500 per annum; that the 
Oregon and Washington Trust Investment Company amal- 
gamated with the defendant in January, 1880, by virtue 
whereof its property and assets and liabilities were trans- 
ferred to defendant; that about June 30th, 1882, the Oregon 
and Washington Mortgage Savings Bank amalgamated 
with defendant with like results; that after the amalgamation 
of the first company, January Ist, 1880, plaintiff rendered 
defendant services about its business, which were worth 
$2,500 per annum, but makes no elaim for services after 
July 17th, 1881; and that defendant was also indebted to 
plaintiff for professional services rendered to said company 
in certain foreclosure suits which are separate and apart 
from the other services, and defendant became liable for the 
same by virtue of the said act of amalgamation. 

The defendant, by an answer filed, (see Record, page 24), 
admits the appointment of plaintiff as attorney of the 
Oregon and Washington Mortgage Savings Bank, Limited, 
and Oregon and Washington Trust Investment Company, 
Limited, and of itself, upon certain terms ; denies liability 
to plaintiff in any sum, at any time, or that by virtue of the 
amalgamation defendant became liable to pay plaintiff any 
sum upon any account, or that plaintiff rendered any service 
as its attorney; and averring that during the times plaintiff 
was attorney for the corporations it was distinctly under- 
stood and agreed by and between plaintiff and whichsoever 
corporation he was then serving, that he was not to charge 
any fees or compensation against said corporation, but was 
to look wholly to the borrowers for his remuneration, and 
that for his fees thus taken, he was to render, without charge, 
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such general advice as might be desired by either corpora- 
tion. It denies the claim for foreclosure fees, and that 
by virtue of said act of amalgamation defendant became 
liable to plaintiff for any fees in the two said suits. 

Plaintiff filed a replication (page 28), denying the aver- 
ments in the answer. 

In compliance with a demand by defendant, plaintiff filed 
a bill of particulars of his claim, stating that he did not 
claim anything under special appointment for any special 
business, but for general services as attorney, and that he 
kept no items of services, expecting that he would be com- 
pensated by a salary which he presumed could be agreed 
upon. 

By consent of the parties the cause was afterwards re- 
ferred by the court to a referee to take the testimony “ pur- 
suant to a stipulation to be filed herein within three months 
from this date, to try said cause, and to report to the court 
his conclusions of fact and law thereon.” (See Record, 
page 30). | 

On May 5th, 1884, the referee filed his report containing 
his findings of fact and conclusions of law, disallowing 
the claim for general services, but allowing plaintiff's claim 
for the foreclosure services in the sum of $755.80. (See 
Record, page 33). 

To this report exceptions were taken on behalf of plaintiff 
and defendant, which were afterward argued before the 
court, and, on August 8th, 1884, the court by an order set 
aside the report, at the same time filing a paper containing 
its own findings of fact and conclusions of law (page 43), 
as also an opinion; and judgment was entered against 
defendant on August 15th, in accordance with this special 
finding, for the sum of $8,407.61 and costs. 

Upon this judgment the defendant brings error. 


STATEMENT OF FACTS. 


The facts are specially found by the court, and if the 
learned judge was empowered to make the finding, despite 
the contention of plaintiff in error to the contrary, the only 
question in such case is whether the court below was 
justified in its conclusions of law from the facts so found. 

These facts may be summarized as follows : 

The terms of Mr. Hughes’ appointment by the Trust 
Investment Company were as follows : 

“ Attorneyship.—The directors having in view the recom- 
mendation of the local board resolved and hereby re- 
solve to appoint Mr. Ellis G. Hughes as the legal agent of 
the company, this appointment to subsist during the pleasure 
of the Dundee Board.” 

“At the same time he was furnished with a written 
schedule of his duties and responsibilities, as follows : 

“(A) To prepare all mortgages, deeds, notes, coupons, 
and other documents in connection with the company’s loans, 
and to be responsible for their due execution, publication, 
registration and va idity. 

“(B) To be responsible that all mortgages taken are a 
clear and indisputable first lien upon the subject mortgaged, 
and to grant certificates to that effect. 

“(C) To take charge of and to conduct such proceedings 
as may from time to time be instituted by the company, or 
in which the company may be interested, subject to such 
instructions as may be issued thereanent. 

“(D) To advise the local board and the directors of any 
point of legal or other interest to the company which may 
be developed or come under his or their notice from time 
to time by legislative or judicial action or otherwise. 

“(E) And generally to give his or their best attention to 
all matters connected with the legal department of the 
company’s business, and to give such information or advice 
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as may from time to time be requested or occur to him or 

The same terms afterward applied to each of the other 
companies. | 

His period of services for the Trust Company was from 
January Ist, 1876, to January 30th, 1880, at which time it 
amalgamated with plaintiff in error. 

He was attorney for the Savings Bank from January Ist, 
1876, to July 17th, 1881 ; but it was not amalgamated with 
plaintiff in error until June 30th, 1882. 

And he was attorney for plaintiff in error from January 
30th, 1880, to January Ist, 1882. 

The business of these three corporations was that of 
loaning money on real estate security. The home office of 
all of them was Dundee, Scotland, an agency only being 
established in Oregon. Apart from his duties in direct con- 
nection with the taking of loans, specified under schedules “A” 
and “B,” and his duties under schedule “C,” in foreclosures 
(afterward provided for), the findings of the court make no. 
mention of what his other services actually were; and while 
some attempt is made in the opinion to specify some partic- 
ular acts on his part, the judge himself is forced to confess 
they amount to very little. And itis difficult to conceive 
what other duties of any importance a local attorney could 
as a rule have to perform ; for it certainly must be admitted 
that his principal duties were in_ connection with the 
only object of the company’s presence in Oregon. 

The court finds (fifth finding) that there was no express 
agreement between the defendant in error and the Trust 
Investment Company in regard to compensation for the 
services undertaken and rendered under the appointment 
and schedule, except that for the services rendered under. 
subdivisions “A’ and “ B” he was to receive a percentage on 
the amount loaned; but also (sixth finding) that a question 
having arisen some time after the appointment as to the 
division of these fees with the local manager,. upon his 
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remonstrating against it, the company passed the following 
resolution, and communicated the same to the defendant in 
error : 

“ Attorney.—That Mr. Hughes, the company’s attorney, 
be remunerated by fees charged to borrowers in terms of 
scale of March, 1875, and now current. The directors 
trust that these rates of remuneration, which, along with 
the relative appointment, are to continue during their 
pleasure, will be satisfactory to all concerned.” 

“ This resolution,” adds the court, “was received by the 
defendant in error in due course, and not objected to by 
him.” 

It afterward applied to the Bank and Trust Company, 
and was in force and applicable to the plaintiff in error 
when he was appointed its attorney. 

The “scale of March, 1875,” referred to in the resolution, 
is the same under which the former attorney, Gibbs, acted. 
It is recited in the fifth finding of the referee (page 34), and 
also by the court in its opinion, and begins as follows : 

“Your professional fees against borrowers, including 
abstracts, searches, investigating titles, preparation and 
recording of mortgages shall in no case exceed what the 
laws of the State warrant and allow, and although the law 
might allow more, shall never exceed what follows.” (Here 
follows scale of fees, a percentage on each loan). 

During the entire time of his employment by each of 
the corporations in turn, Hughes never made any charge in 
his books for general services rendered or advice given, and 
never presented any claim or gave any notice thereof to 
any of them. 

It is needless to add that the method of compensation 
adopted is the usual one with investment companies, the 
attorney as a rule never expecting or receiving for all his 
services more than the fees to borrowers; the position 
being valuable to him in more ways than from the mere 
compensation attached to it. 
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The suit is against The Dundee Mortgage and Trust 
Investment Company, Limited, alone, and so far as the 
claim applies to the other companies, tt is to enforce the 
liability arising from its assumption of these debts by virtue 
of the amalgamation. 

By the terms of the mortgages a foreclosure fee was 
provided for, and subsequently to his appointment as 
attorney to the Trust Company the defendant in error 
agreed with them that if they would allow him all the 
foreclosure of mortgages given under subdivision “C” he 
would not insist upon immediate payment of the fee where 
the company was obliged to buy in the property, but wait 
until the same should be realized out of the property, and 
until the mortgage debt, interest and costs, should be paid 
out of the same. The two foreclosure suits mentioned 
were conducted while said agreement was in force, and this 
company, having acquired the properties through the 
amaigamation, though making every endeavor, have never 
yet been able to sell them. 


The following facts are also stated by the referee in his 
findings and reiterated by the court below in its opinion, 
but omitted, though certainly not denied, in its findings. 

The defendant in error had previous to his appointment 
been partner with the company’s former attorney, and was 
familiar with the fact that his remuneration for precisely the 
same services was confined to borrowers’ fees, and the 
company all along understood that the defendant-in-error’s 
appointment was on the same basis, and intended by their 
resolution so to fix it. 

There are some errors in the dates specified by the court 
in its opinion, which might perhaps justify the belief.that 
the learned judge had not given due weight to whatever 
considerations and conclusions the sequence of events 
might give rise; and there are certainly some oversights as 
to matters of fact, which will be mentioned in the argument, 


8 


and which would seem to carry importance as affecting the 
conclusions of law. 


ASSIGNMENTS OF ERROR. 


I. The court erred in substituting its own findings 
of fact for those of the referee, and entering judgment 
upon its conclusions of law founded thereon. 


II. The court erred in its conclusions of law upon its 
own findings of facts in this that the 4th, 5th, 6th, 7th, 8th, 
oth and 11th findings of fact interpreted together show that 
the compensation of defendant in error was limited to the 
fees charged to borrowers. 


III. The court erred in setting aside the 16th finding of 
fact of the referee for the avowed reason that conceding it 
to be true it was nevertheless immaterial, and judgment 
might be entered notwithstanding. 


IV. The court erred in allowing the claim for foreclosure 
fees. 


V. The court erred in the measure of damages it 
adopted. 


VI. The court erred in that its conclusions of law are 
not supported by its findings of facts. 


ARGUMENT. 


First: Assigument.— The court erred in substituting its 
own findings of fact for those of the referee, and entering 
judgment upon its conclusions of law founded thereon.” 


It is perfectly evident that the reference provided for by 
the order of court (see Record, page 30), was not a frial by 
the court under Sec. 649 of the Revised Statutes of the 
United States. 


Nor was it a reference under the Oregon Code, which 
might perhaps have been adopted under the terms of Sec. 
914 of the Revised Statutes, providing, that the forms of 
procedure in the Circuit Court shall conform as nearly as 
may be to those of the State Courts. This is evident from 
the following facts : 


1. The order of reference contains no allusion to the 
Oregon Code. | 


2. There was no direction that the evidence be filed with 
the findings of the referee as is provided by the Oregon 
Code (Sec. 224). 


3. No written consent was filed of record, as required 
by the Code (Title vi., Sec. 218). 


The order of court, therefore, can only be construed to 
provide for a reference at common law under a rule of court, 
and such was, in point of fact, the intention of the parties. 


The modes of reference known to the common law are: 


1. A submission without suit. 


2. Where the parties have instituted a suit either at law 
or in equity, they may agree to withdraw the examination 
of it from the jury or the-court, and submit it to arbitrators, 
making the submission a rule of the court where the cause 
is depending. The award when made is brought into court, 
and upon the complaint of either party, if it has been 
improperly made, the court set it aside. 

Kyd on Award, page 346, note. 
Moore zs. Barnet, 17 Ind., 350. 
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Where there is a cause depending, a rule of court or 
judges order, or on the trial an order of xzsz prius (which 
two latter are afterwards to be made rules of court) will by 
common Iaw be drawn up by consent of the parties referring 
the cause to arbitration. 

Russell on Award, 69. 


The court in such case by common law still retains a 
certain jurisdiction over the submission, the proceedings 
and the award. 

Id., 7 F- 


The statutory proceedings do not supersede the common 
law practice of arbitration, unless expressly so provided, 
and parties who do not choose to resort to the statutory 
method may coniorm to the requisites of the common law 
practice. 

Morse on Arbitration and Award, 43. ~ 

Waite’s Actions and Defences, 508. 


The court in Moore zs. Barnet, 17 Ind_, 350, a case of a 
suit pending, and an order of court upon written consent of 
the parties, says: 

“The first point to be determined is upon the character of 
the proceedings had for the ascertainment of the facts in this 
cause. Was it an arbitration or a tral by referees? The 
reference was made by rule of court upon the written con- 
sent of the parties. It was made to two persons, these 
persons met, examined witnesses, etc., and returned the 
result of their mvestigations to the court where the cause 
was pending. All these particulars are common both to 
an arbitration by reference of a pending cause, and a trial 
by referees under the code. But the parties on hearing 
under the reference did not take exceptions and have them 
made a part of the report to the court as they might have 
done if the trial was regarded as by referees. The persons 


to whom the reference was made were styled arbitrators, 
and they called their report an award. We incline to think 
the intention was to have a common law reference to ar- 
bitration rather than a trial by referees under the code.” 
“In cases where a suit is pending, and it is agreed to 
refer it to arbitration, it may be so referred under a rule of 
the court. The proceedings under such class of arbitration 
must be regulated by the terms of the rule of reference, the 
agreement of the parties, or the common law practice. The 
three modes are cumulative, and any of them may be 
adopted ; but when adopted it must be pursued unless a 
deviation be agreed on by the parties.” 
Francis 7s. Ames, 14 Ind, 252. 


“ Had the reference been directed by the court it may be 
that plaintiff would have been warranted in proceeding to 
judgment on the report. But in that case defendant would 
have had a remedy by wnit of error.” 

Dederick’s Administrator zs. Richley, 19 Wend, 112. 


“The power with the consent of the parties to appoimt 
referees and refer to them a pending cause is incident to all 
judicial administration where the nght exists to ascertain 
the facts as well as to pronounce the law.” 

Newcomb vs. Wood, 7 Otts, 531. 


The court will seek to uphold the submission according 
to the obvious intent. 
Morse on Arbitration and Award, 47. 


Under a common law reference the court has no power 
to modify an award, nor to vary the report of the referee. 
The authority is only to confirm or reject. 

Morse on Arbitration and Award, 330. 
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If the report be set aside the cause remains as if it had 
never been sent to the referee at all, and stands for trial in 
the court in which it is pending. 

Morse on Arbitration and Award, 338, 617. 

Russell on Award, 674. 


It is plain, therefore, that the court erred in making 
new findings of its own after having set aside the 
findings of the referee, being in no wise authorized so to do 
either by the terms of the order of reference or the common 
law practice; and the cause should now stand for trial by 
jury in the court below just as if a reference had never 
been made. 


Conceding, for the sake of argument, that the court had 
power under the terms of the order of reference to find its 
own facts, it is submitted that the conclusions of law set 
forth are not supported by the findings of fact. 


ANALYSIS OF OPINION. 


The argument of the court in the opinion giving its 
reasons for the conclusions it reaches may be briefly sum- 
marized as follows : 

That no express agreement that the general services 
should be gratuitous, or in consideration of fees from bor- 
rowers, being proved, the mere understanding of the com- 
pany to that effect does not amount to a contract; nor is it 
material that def:ndant in error had reason to believe the 
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company so understood, so long as he did not cause or 
authorize such understanding. In such case the law im- 
plies a promise to pay. In this case the contract is con- 
tained in the document defining defendantin-error’s duties, 
delivered him on his appointment, which being prepared 
by the company, any uncertainty must be taken against 
them. 

The resolution, abstracted from its surroundings, would 
seem to provide that the fees to borrowers should remu- 
nerate defendant in error for all services; but the circum- 
stances impose a different construction on the resolution 
from what its words imply. The circumstances are: 


First. That the ordinary meaning of the resolution would 
make the loans liable to be pronounced usurious. 


Second. That the resolution was simply the result of a 
squabble about dividing these fees with another. 

Thurd. That these fees were not a luc ative compensation 
for the services, at best. 


Having given these reasons in favor of the existence of 
an implied assumpsit, the court then finds nothing in the 
amount of the borrowers’ fees to repel the implication that 
the other services were to receive additional compensation. 
Nor does it consider defendant-'n-error’s long silence with 
reference to the claim any reason against his maintaining it, 
especially since plaintiff-in-error’s equally long silence while 
the services were being rendered is equally reprehensible 
and counterbalances it. 

With regard to the value of the services, as defendant in 
error is unable to give a detailed statement of them, the 
court considers $2,500 per annum too much, but allows 
$1,200, adopting an annual sum as a retainer as the only 
method safely to be followed. | 
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- The opinion gives no reasons for the conclusion of the 
court with regard to mortgage foreclosures, presumably 
adopting the conclusion of the referee in that respect, with- 
out regard to any reasoning for reaching the same. 


The plaintiff in error earnestly insists that the reasoning 
of the learned judge below, which has led him to the con- 
clusions of law set forth, is erroneous in the following 
particulars : 

I. (Under the 2d assignment of error). He has disre- 
garded the full force and effect of the only instruments in 
writing (to wit, the original instrument of appointment and 
the resolution) under which the services and compensation 
were specified, as shown by the 4th, 5th and 6th findings of 
fact interpreted together ; and has likewise disregarded the 
course of dealings between the parties, as shown by the 7th, 
Sth, oth, and 11th findings, which indicates their mutual 
understanding of the contract. 


II. (Under the 3d assignment of error.) He has disre- 
garded the principle of law that if plaintiff in error under- 
stood that the borrowers’ fees were to be compensation for 
all the services (except foreclosures), and defendant in error 
had reason to believe they so understood, his conduct, 
under the circumstances, amounts to an acquiescence which 
negatives the existence of any implied assumpsit for addi- 
tional compensation. 

These circumstances are (A) the length of time during 
which the services were rendered. (B) the numerous 
changes in the personnel of his client by reason of the several 
amalgamations, and the many recurring opportunities, in 
consequence, for asserting his claim. (C) the fiduciary 
character of the relation, which obliged him to speak, not 
only because the terms of his appointment expressly pro- 
vided that he should do so, but because of the very nature 
of his appointment as consulting attorney. 


III. (Onder the 4th assignment of error). The agree-- 


ment as to foreclosure fees was only to last during the term 
of the appointment ; and in any event the claim could not be 
upheld in a case where the amount is confessedly not yet 
due, on the ground that the agreement has been violated as 
regards other foreclosures. 


IV. (Under the 5th assignment). There being admit- 
tedly no evidence of the value of the services rendered, the 
court had no reason for fixing it at the sum named, much 
less on the basis of a retainer. 


The substance of the fourth and fifth findings of the court 
seems to be that by the terms of the orizinal appointment 
no compensation was expressly provided for except that the 
Lorrowers should pay a certain percentage of the amount of 
their loans to the attorney for his services in connection 
with the loans; and that subsequent to the appointment of 
defendant in error, a difficulty having arisen between him 
and the company’s local agent with regard to the division 
of these fees, the directors in Scotland passed a resolution 
and communicated it to defendant in error, who accepted it 
without comment. This resolution is worded as follows: 

“Attorney.—That Mr. Hughes, the company’s attorney, 
be remunerated by fees charged to borrowers in terms of 
scale of March, 1875, and now current. The directors 
trust that these rates of remuneration, which, along with 
the relative appointment, are to continue during their 
pleasure, will be satisfactory to all concerned.” 

This resolution, as we have said, was subsequent to the 
appointment, and this, together with the original instrument 
of appointment, constitute all of the documents in writing 
whereby to judge what the services and compensation were. 


It cannot be questioned that the resolution is clear and 
precise in its terms, and constitutes a contract, because 
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accepted and acted upon by defendant in error. Construed 
by itself, or with the original instrument of appointment 
alone, it can only be interpreted-in one way, namely, that 
the compensation for all services was to be by the 
borrowers’ fees, and this is the usual method of compensa- 
tion in such cases, as is manifest from the admitted fact that 
Gibbs the former attorney was compensated in this manner. 
Though actually paid by the borrowers, these fees in reality 
come out of the pockets of the company, since the rate of 
interest they are entitled under the law to charge for the 
loan is diminished by just so much, and the contract is with 
them, not with the borrower. 
Brown vs. Genet, 63 How. Pr. (N. Y.), aw 


But the learned judge, though admitting the force of the 
wording of the resolution, seeks to avoid its effect by 
explaining that, while abstracted from its surroundings it 
may indeed be susceptible of such construction (page 55), 
it would nevertheless, if so construed, 


(1.) Make the loans liable to be pronounced usurious. 


We have searched the record in vain for any fact that 
would leai to such a conclusion. Even if such fact existed, 
a court certainly “cannot construe an illegal contract in a 
different and legal sense, for this would be to make a 
contract for the parties which they have not themselves 
made.” 

2 Parsons on Contracts, page 636. 


But, in point of fact, the record, in express terms, 
contradicts the learned judge, since the “scale of March, 
1875,” referred to in the resolution, distinctly provides that 
“the fees shall in no case exceed what the laws of the State 
allow.” (See Referee’s Rep., paze 34). The court evidently 
overlooked the “scale of March, 1875,” a thorough 
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knowledge of which it must be admitted is absolutely 
essential to the proper interpretation of the instrument. 


Where a contract has reference to another paper for its 
terms, the effect is the same as if the words of the paper 
referred to were inserted in the contract. 

Adams vs. Hill, 16 Me., 215. 


(2.) But the court says the resolution was the result of 
a negotiation between defendant in error and plaintiff in 
error, wherein he claimed that he should not be required to 
divide his fees with the local manager. 

The fact of his desiring to retain all the fees himself 
should be no reason for narrowing the applicaticn of these 
fees to a certain branch of the services; and, in any event, 
as the findings of fact detail no circumstances indicating 
that the negotiation which brought forth the resolution, was 
confined to the services to borrowers, we are not obliged to 
consider any such circumstances in this court. 

“ A mere assertion in the opinion of the court does not 
amount to a finding, and has no force as such.” 

Dickinson vs. Planter’s Bank, 16 Wall., 257. 


Besides, there is no such ambiguity here as to justify the 
admission of parol evidence to explain the intent, for the 
two writings can be very readily construed together. As 
against any implied contract in the one we have the express 
terms in the other. 

Van Hagen vs. Van Rensselaer, 18 Johns., 42. 


But the court adds another reason for construing the 
resolution differently from its express terms, and that is that 
the fees paid by borrowers were not a lucrative compen- 
sation for the services rendered under schedules “A” and 


“ B” at best (pages 53, 54). 
But the fact that the parties had contracted for a less 


pecuniary remuneration than the services would seem to - 
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demand in the opinion of the court ought not to prevail 
against the letter of the contract. If a bargain be proved, 
the attorney cannot recover more by showing that his ser- 
vices were worth more. 

Coopwood vs. Wallace, 12 Ala., 7g0. 

1 Parsons on Contracts, 116. 


- . And it is plain, too, that the learned judge overestimated 
the services to borrowers, since he seems to give more 
weight to the vaiue of the guarantce. In the opinion (page 
54) he says, “In addition to the ordinary responsibility of 
an attorney, he absolutely guaranteed that in each case the 
title was good and the corporation got a first lien.” Now 
in the case of Dundee, etc. Co. vs. Hughes, a suit between 
the self-same parties to test the value of this very guarantee 
the same judge says, “ It is alleged that defendant guaranteed 
the property was clear of incumbrance. But this is a mere 
conclusion of law and the facts do not support it. Upon 
them the transaction is simply an employment to examine 
and report upon the title. There is no element of guarantee 
involved. He did not warrant or guarantee the correct- 
ness of his work any more than a physician or mechanic 
does.” 

Dundee Co. vs. Hughes, 10 Sawyer, page 147. 


And it may not be out of place in this connection to add 
that the pecuniary compensation is often the smallest part 
of the actual remuneration attached to positions of this kind. 
The borrowers’ fees are the only compensation promised by 
these investment companies to their attorneys, but the 
position is, notwithstanding, always eagerly sought after, 
because of its accompanying advantages. The very selection 
of a man as attorney for a corporation doing a business of 
half a million a year, (as was the case with the Trust Com- 
pany alone, page 54,) gives him a standing in the community 
which is worth a fortune to him, not to speak of the oppor- 
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nection. Indeed, the case before us illustrates this point. 
No sooner was Mr. Hughes appointed, than the company 
further assisted him by permitting him to insert his name in 
the mortgages as the attorney in case of foreclosure—of 
which, however, we will treat further on. 

But a more striking illustration is the admission of the 


defendant in error, himself, as recited by the court in its: 


opinion (page 55). He says he did not bring forward the 
question of extra compensation “for fear he would have 
trouble with the corporations about the amount of it at 
least, and probably lose their business.” The business, 
therefore, is of such value to him that he prefers rather than 
lose it, to risk the loss of the compensation now asked for, 
and consequently waits until the business is taken from him, 
when its loss is not involved in making the claim. 


So much, then, for the reasons assigned by the court 
below why the resolution should be interpreted differently 
from what its words imply ; and if these reasons are either 
unfcunded or do not apply, then we must be permitted to 
confine ourselves for its true meaning to the four corners of 
the resolution itself. Here we certainly have no difficulty. 
For, if the question were solely whether plaintiff should 
receive all the borrowers’ fees as remuneration for certain 
services only, the resolution would not have been worded 
“ The company trust that these rates of remuneration, which 
along with the relative appointment are to continue,” etc. 
It would certainly have been worded “ shall be remunerated 
for the services under schedule ‘A’ and ‘B,” or “ the rates 
of remuneration wader schedule‘ A’ and‘ B;” Under all 
rules of English grammar the words “ these rates of remu- 
neration” being placed in antithesis to“ relative appointment” 
in the sentence should be construed to cover as large a 
ground, and include the entire services, just as the relative 
appointment does. The same Teaming, applies to the term 
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tunities constantly fglling in his way by reason of the con- 
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“the company’s attorney,” which certainly applies to all the 
services he was expected to render as such. 

The conclusion, therefore, is unanswerable that the learned 
judge below has failed to give the resolution its full force, 
and that its only proper construction is that the fees to 
borrowers were to cover the entire compensation, unless. 
some other fact found by-him should produce the opposite 
conclusion. 

Now, what other facts does he find ? 


I. Thecourt finds that defendant in error never mentioned 
the matter of compensation for general services other than 
borrowers’ fees to any of the corporations which he served, 
during the entire term of his service, some six and one-half 
years, notwithstanding that by the terms of his appoint- 
ment he was obliged to inform them of any matter of inter- 
est to them, and notwithstanding that during such period 
he had ceased all connection with all of them, in one case 
for a whole year before the amalgamation took place, 
whereby he claims plaintiff in error assumed the liability. 


II. The court finds that plaintiff in error also was silent 
regarding it, but impliedly admits, however, (as the referee 
finds) that the company’s “understanding” was that the 
fees from borrowers covered the entire compensation, and 
that defendant in error had reason to believe that such was 
their understanding. 


In these facts the court finds reason for supporting the 
implied assumpsit, maintaining that though defendant-in- 
error’s conduct in this respect was wanting in candor it was 
counterbalanced by that of plaintiff in error in receiving 
general services without giving notice that it was not going 
to pay additional compensation for them. 

It is perfectly evident that whatever importance 1s to be 
attached to the conduct of defendant in error (2. ¢., dis 
silence under the circumstances) is entirely dependcnt upoa 


terms of compensation, as the court maintains, only apply to 


schedule “A” and “B,” thereby raising an implied assumepsit. 


as to the general services, his silence by itself, so long as it 
did not cause or authorize any different understanding by 
the company, does not serve to defeat his claim. But if, as 
we insist, the przma-facies are in favor of the broader 


application of the borrowers’ fees, then his silence -ts. 


strongly corroborative of such a conclusion, as it serves to 
show that such was his understanding of the contract. 
And we may go one step farther. Even if the applica- 


tion of the borrowers’ fees was doubtful, such conduct on 
his part as would imply the absence of any intention to claim - 


the additional compensation is certainly evidence against 
the existence of the implied contract, rather than in its 


favor. If this be so, how much more heavily does his. 


silence weigh against him, where it is his daty to speak ; 


and yet, by the terms of his appointment—by the terms of: 


the very schedule of general services for which he 
institutes this claim—it is provided that “(D) he shall 
advise the local board and the directors of any point of legal 
or other tnterest to the company which may be developed 
or come under his or their notice, from time to time, by 


legislative or judicial action, or otherwise.” Now, it surely 


cannot be said that the existence of this liability of the old 
companies, which the defendant company was to assume by 
virtue of the amalyamation, but of which it knew nothing, 
was not a point of “ legal or other interest to the company.” 
Nor can any reasonable being accept his excuse quoted 
above, that he feared to bring it to the notice of the 
company “lest he would have trouble with the company 
about the amount of it at least, and lose their business,” as 
a sufficient reason for not advising the company of this 
“point of legal interest. ” 


But, apart from the terms of his nguisnent he was the.. 


company’s attorney, owing perfectly good faith to his client, 


the interpretation of the terms of the appointment. If the 
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and obliged from the nature of his relation to advise them 
of their obligations, nay, even to interpret for their guidance 


the very terms of his own appointment. 
‘ Waite’s Actions and Defences, page 465. 
Under such circumstances his silence is inexcusable. 


Can it be said, then, that this silence is more than 
counterbalanced by the company’s silence? But what of 
the company’s silence? Having carefully drafted the reso- 
lution expressing the terms of compensation as plainly as 
words could make it, what more is there for them to say? 
With them, the understanding was that the borrowers’ fees 
covered the entire pecuniary compensation (with the excep- 
tion of the foreclosure fees afterward added). The same 
terms had existed with the former attorney, with whom the 
defendant in error was associated as partner during the 
pendency of such relationship. These facts are found by 
the referee, and reiterated by the court in its opinion, but do 
not appear in the findings because the court deems the 
company’s understanding of the terms as to compensation 
immaterial, as not being a mutual understanding (page 52). 
But herein the learned judge's reasoning seems utterly at 
fault; for such an understanding, while of course immaterial 
so far as by itself constituting a contract, nevertheless 
serves to explain the company’s silence, and if it was a 
reasonable understanding, as it certainly was, it not only 
excuses the company’s silence, but contributes in confirming 
the broader application of the borrowers’ fees, already 
proved by the terms of the resolution, and corroborated by 
Hughes’ own silence. 

We have said that the company’s understanding was a 
reasonable one, and it must not be forgotten in this connec- 
tion that these were English companies, and by the law of 
England counsel would have no legal claim for services 
at all. 

_ Kennedy 7s. Brown, 13 C. B. N. S., 677. 
Moyston «7s. Moyston, L. R., 5 ch., 457. 
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It was very natural, therefore, for these English companies 
not being specially advised thereabout, to give no thought 
to such a question. We offer this suggestion as a reason 
sufficient in itself for the existence of the “understanding” 
on the part of the plaintiff in error, in the absence of any 
advice on the subject; but it serves as well to direct the 
court’s attention to the prevalence of a like spirit that 
governs the rulings in this country. Here, the English fule 
is of course relaxed, but the courts, nevertheless, impressed 
with the reason for it, are much more cautious in recogni- 
zing implied assumpsits for services as between lawyer and 
client than where people are dealing at arms’ length: and 
surely, if any instance exists where such a caution should 
be observed, it is where, as in this case, the client is a 
creature of English law, utterly ignorant of the American 
rule, and relies upon its counsel to give it advice in all 
respects touching its interests. 

“The law regards the client as very much under the 
influence and control of the attorney and counsel while the 
professional relation exists between them, and for that reason 
the conduct and acts of the latter are closely watched and 
scrutinized.” 

Goodenough vs. Spencer, 46 How. (N. Y.), 351. 


“An attorney dealing with his client for further profés- 
sional services, and the contract is reduced to writing, is 
bound to show, when he seeks to enforce it, that the latter 
fully understood the meaning and effect, and that each un- 
derstood it in the same sense, otherwise it cannot be en- 
forced. * * * - 

“If a written contract was susceptible of two constructions 
fairly and reasonably, and the one mind assented to it upon 
one construction and the other upon the other construction, 
this would be no contract at a.1 between the parties; and 
were it a contract between attorney and client it would be 
the duty of the attorney to inform the client of the fact of 
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Its susceptibility of two constructions, and having pointed 

out the liability of the contract proceed to know definitely 

and clearly his client’s views before proceeding further.” 
Plant. r’s Bank vs. Hornberger, 4 Coidwell (Tenn.), 573. 
Tate vs. Williamson, Law Rep. 1 Eq., 526. 


“The court, from general principles of policy and equity, 
will always look into the dealings between attorney and 
client, and guard the latter from any undue consequences 
resulting from a situation in which he may be supposed to 
stand unequal.” 

Starr vs. Vanderheyden, 9 Johns., 252. 

See Sutherland on Damages, page 448. 


Contrast. then, with these principles of law the following 
words of the learned judge below in his opinion (page 52): 

“Nor is it material if the plaintiff, as found by the referee. 
had reason to believe that the defendant understood that by 
the contract the plaintiff was to perform these general 
services without charge, so long at least as he did not by 
sufficient word or deed, cause or authorize such under- 
standing or conclusion. The fxding ts therefore tmmatenal, 
and judgment might be given, notwithstanding it for the 
value of the services as found by the referee.” 

The finding here referred to is the sixteenth of the referee, 
and reads as follows (page 36): 

“That during all the time the plaintiff acted in said 
capacity of legal agent for said corporation, the directors, 
secretary, and managing agent of said corporation in 
Oregon understood and supposed that the plaintiff was ren- 
dering said services, and the whole thereof in consideration 
of the fees so to be paid him by borrowers upon loans and 
the foreclosure fees provided for in case of foreclosure, and 
that such was their contract with the plaintiff, and their 
dealings and communications with the plaintiff were 
sufficient to notify him that they so understood it from the 
inception of his said employment.” 


The plaintiff in error contends that in declaring such 
finding wamaterial the court entirely loses sight of the fide- 
ciary character of the relation, as well as the obitgaton 
which rested on defendant in error by virtue of the terms 
of hes appointment to notify his client of the claim. 

But, if we go one step further, and note the other circum- 
stances accompanying this silence of six and a half years, the 
conduct of Hughes becomes more and more inconsistent 
with his plain duty, and incompatible with the existence of 
any such implied contract. During this interval his con- 
nection ceases with all three of the companies in turn, aad 
the two prior corporations, against each of which the claim 
would attach, at different times amalgamate with the 
third, and become extinct ; and yet, he never utters a word. 
Further still, he dissolves his connection with one of them 
—the bank—a whole year before the amalgamation by which 
its liabilities are resumed by the defendant company. 
During the whole course of that year he maintains the same 
silence, notwithstanding, as he himself admits in his bill of 
particulars, he had not fixed any value on his services, 
expecting to be paid a gross sum per annum, fo be ofter- 
ward agreed on, and this sum had never been agreed on, 
though the power of the company to agree atall expired by 
virtue of the amalgamation. 

This fact also the learned judge overlooked, for he states 
in the opinion that the amalgamation of the bank with the 
defendant company took piace on the same day that defend- 
ant in error dissolved his connection with the bank (page 48). 


Can we not therefore infer as a conclusion of law that the 
conduct of the two parties constitutes such a course of deal- 
ing as by itself implies a contract, the terms of which are 
the services rendered for the compensation received ? 

Taken, therefore, in connection with the wording of the 
resolution, the conduct of the parties and circumstances sur- 
rounding it would seem to corroborate the plain mtent and 
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fix the compensation provided for as applicable to all the 
services rendered. 

If the language used by the parties is indefinite or ambig- 
uous, the practical interpretation by the parties themselves 
is entitled to great if not controlling influence. 

Chicago vs. Sheldon, 9 Wall., 54. 


We now come to the foreclosure fees. 

The finding with reference to foreclosure suits is (page 46) : 

“That after the appointment of the plaintiff, and prior to 
the commencement of the two foreclosure suits in the com- 
plaint mentioned, it was agreed between the plaintiff and 
the last manager of said corporations that the plaintiff 
would conduct all suits for the foreclosure of mortgages 
given to either of said corporations under subdivision “C” 
of said schedule, for the attorney fee provided in said 
mortgage; and in consideration, that the plaintiff should 
have the right to conduct all such suits for such compensa- 
tion, he further agreed with said manager that he would 
not demand or require the payment of such foreclosure 
fees in cases when the said corporations were obliged to buy 
in the mortgaged land for want of bidders, but would wait 
therefor until the same should be realized by said corpora- 
tion out of said property, and until the mortgage debt, 
interest and costs should first be paid out of the same; and 
said two foreclosures were conducted while said conditional 
agreement was in force.” 

“That about January ist, 1882, the plaintiff ceased to be 
the legal agent or attorney of the defendant, and imme- 
diately thereafter the defendant violated the said agreement 
and refused to recognize the same, and employed other 
attorneys than the plaintiff to conduct the foreclosure of 
mortgages drawn by plaintiff while he was the attorney of 
such corporation.” 

With reference to this finding we contend: 

1. That even construing the finding most strictly against 


the plaintiff in error, and in a manner that its terms will 
not bear, we have the case of a contract fully carried 
out as to the matters sued upon, but violated m other 
respects which do not form the subject of the suit at all. 
There is no question that the foreclosures here sued upon 
were given defendant in error by the company in accordance 
with the agreement, and the properties have not yet been 
sold; but he asserts that because the company has violated 
the agreement in other respects, for which he has his 
remedy when that question is brought up in the proper 
way, he can recover for these foreclosures notwithstanding. 

It is difficult to perceive why these particular foreclosures 
do not stand by themselves, and the company having 
admittedly carried out its part of the — why 
Hughes should be bound by his. 

2. But the only proper construction of the finding of 
the court is, that the agreement was only to last as long 
as Hughes’ appointment, and its violation was justified by 
the expiration of his term as attorney. 

The finding, in substance, is that Hughes would conduct 
all suits for foreclosure under subdivision “C” for the 
attorney fee, and in ccnsideration that he should have all 
such suits for such compensation, he would not require 
payment, if the properties were bought in, until the 
company could sell them for sufficient to realize the debt, 
interest, costs and fees. 

Now, what are “ all suits for foreclosure given wader sub- 
division ‘C’” ? This subdivision “C” was part of the 
schedule of his appointment, and that appointment by its 
express terms was to “subsist during the pleasure of the 
Dundee Board.” 

Consequently, if Hughes were given all suits for 
foreclosures under his appointment, the company, by so 
doing, fulfilled their part of the contract, and he cannot 
complain if, after his appointment was at an end; they gave 
the suits to another attorney. 
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- It would have been unreasonable for the company 
have made this agreement to last for all time while, at the 
same time, providing for Hughes dismissal at ther 
pleasure ; and therefor we take it that the court had good 
grounds for altering the wording of the referee's finding an 
this point by omitting his statement that the agreement was 
- to last for all time. 

It 1s, of course, the finding of the court which governs 
here, and if reasonable and uncontradicted as to its plain 
terms by other findings, we are entitled to the conclusion of 
law, its plain wording will warrant. 

But the only conciusion of law from such a fmding is 
that the violation of this agreement by the company was 
justifiable because of its previous dismissal of defendant m 
‘error as its attorney, and consequently he has no ground 
for an action to recover these fees till the company has sold 
the property, romanian tate a 
findings it has not yet done. 

The court, therefore, caved, im allowing the defendant ie 
error the foreclosure fees. 


There is but one pomt remaining to be noticed, in which 
we think the cou:t has erred, and this is the measure of 
damages it has adopted In all cases of contract the 
measure of damages is a question of law. 

Sedgwick on Damages, pages 37, 435- 


The findings of the court show that defendant in error was 
attorney {=r the different corporations at different periods of 
time, and for different intervals. The pleadings corroborate 
this, and go a step further by claiming a different amount 
from each corporation. Thus the complaint (page 21) daims 
a Sn 
€2,500 per annum for those to the other companies. 

The court awards the same sum per annum, explaining 


that im order to do so he “ must consider these corporations 
as one continuous client” (page 56). 

It ss submitted that under the pleadings and a 
the fact that the only liability of the plamtiff in error so fer 
as-comcerms the services to the old companics ts by virtee 
of the amalgamation, the method of measuring the damages 
by considering the corporations as a_i 


As to the value of the compensation : 

The court in its opinion says, page 55, “From the ew- 
dence it may be inferred that plamtifi was freely pled wah 
verbal and perhaps trivial questi ns by the local manager, 
but he does not appear to have drafted any agreements or 
furnished any written opmions. It also appears that he was 
consulted about some scheme to escape local taxation ;_ that 
he went before the County Court to get defendant's assess- 
ments changed or reduced, and that he attended the beenmial 
EERE PEE 
is Rind 2 mented or shown” 

The defendant in error in his bill of pasticulars 
acknowledges he kept no items of services, expecting that 
compensation for the same would be in the nature of a salary. 
“I presume,” said he, “that without much difhcalty we 
could agree on the amount.” 

In view of these circumstances the court concludes st to 
be impossible to value the services, and escapes the daficulty 
by fixing upon a retainer of $1,200 per year. 

By “retainer.” we mean “the act of a client by whsch. he 
engages am attorney to undertake a cause :” 

Bouvier. 


Bat is it possible for a jury to award a retainer as 
damages for the breach of an implied contract to pay valee? 
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:. This would be to fix for the defendant in error the amount 
of the salary he expected to be paid, but which he 
acknowledges remained to be agreed upon. It would 
be, therefore, to add to a contract terms which did not 
already exist, by defendant-in-error’s own admission, and 
could by no possibility be looked upon in the light of 
damages on a guantum meruit for services rendered where 
as the court admits “no specific service is mentioned or 
In estimating the value of legal services the only principle 
laid down by the courts is that counsel should be awarded 
as compensation what his services are reasonably worth. 
Van Every zs. Adams, 42 Sup. Ct. (J. & S.), 126. 


For the method of making such estimate see 
People vs. Bank, 10 Abb. New Cas., 15. 


When there is no express agreement as to compensation, 
an attomey in order to recover against his client must prove 
generally what services he has rendered, and what they are 
reasonably worth. 

The question is whether he is entitled to recover anything 
upon proof merely that he was retained in the suits 
appealed from without proof of any agreement in regard to 
compensation or any services in fact rendered. 

The party claiming compensation must go further axzd 
show the extent of has performance and its value. 

Stow vs. Hamlin, 11 How. Pr., 452. 


But if the $1,200 1s fixed upon as the value of the refarner 
or mere engagement of defendant in error, aside from the 
value of any services rendered, in such case the court errs in 
renewing that retain2r every year and apportioning it even 
to the half of a month, as no reason is shown for the termi- 
nation of the engagement each year: on the contrary, the 
court expressly declares that it considers “the three corpo- 
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rations as constituting one continuous client from January 
1st, 1876 to July 17th, 1881,” (page 56). 


THOMAS DeWITT CUYLER, 
GEORGE F. EDMUNDS, 
Of Counsel for Plaintiff wn Error. 


IN THE 


Supreme Court of the Gnited States. 


OcToBER TERM, 1887. 


THE DUNDEE MORTGAGE AND TRUST 
INVESTMENT COMPANY, (Lis1rep,) 
Plaintiff in Error, 
v8. 

ELLIS G. HUGHES, Defendant in Error. 


Brief for the Defendant in Error. 


This cause is brought before this Court by writ of error from 
the circuit court of the United States for the district of Oregon. 
It was commenced February 12, 1883, by the defendant in error, 
against the plaintiff in error, to recover for professional services 
as attorney and counsellor at law. The issues upon which it was 
tried were formed by an amended complaint, amended answer, 
and replication. The plaintiff alleged in his amended com- 
plaint, (see Record, pages 21, 22, 23,) in substance, that he was a 
citizen of the United States residing at Portland, Oregon, and 
that the defendant was a foreign corporation incorporated under 
the laws of Great Britain and Ireland, with registered office at 
Dundee, Scotland, and transacting business in Oregon. 


That about August 1, 1876, the Oregon and Washington Mort- 
gage Savings Bank, Limited, of Dundee, Scotland, incorporated 
under the laws aforesaid, appointed him as its attorney at the 
city of Portland, Oregon. 

That said last-named company became indebted to him in the 
sum of five thousand dollars on account of services rendered to 
it, at its request, as its attorney as aforesaid, between July 1, 1876, 
and July 17, 1881, and for money laid out for said bank at its 
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request, and that such services were reasonably worth one thou- 

sand dollars per annum, or the sum of five thousand dollars in 

the aggregate. 

That the Oregon and Washington Trust Investment Company, 
Limited, a corporation under the laws aforesaid, duly appointed 
him its attorney to attend, as such, to its business in the State of 
Oregon and Washington Territory about January 1, 1876. 

: That at the request of said company he, as such attorney, ren- 
dered services to said company in and about its business, and at 
the like request expended money for said company, all between 
January 1, 1876, and January 1, 1SS0, and that said services, in- 
cluding such expenditures, were reasonably worth $2,500 per year 
during all of said period. 

That about the month of January, 15880, said regon and 
Washington Trust Investment Company, Limited, amalgamated 
with said defendant, the Dundee Mortgage and Trust Investment 
Company, Limited, and the former company became merged in 
the latter company, and the property of the former company 
became the property of the latter company, and the latter com- 
pany agreed to pay, and became hable for, the debts of the ; 
former company, including the indebtedness of the former com- 
pany to the plaintiff, and that said sum of $2,500 per year for 
his said service rendered said former company from January 1, 

1876, to January 1,18S0, was due and owing to him from de- 
fendant. 

That after said amalgamation, at the request of defendant, he 
rendered services and expended money for it up to January 1, 

1882, which services were reasonably worth the sum of $2,500 
per year, including expenses incurred by said plaintiff in the 
rendition of said services. 

That about the 3 'th of June, 1852, thesaid Oregon and Washing- 
ton Mortgage Savings Bank, Limited, was merged in the defendant, = & 
and all its property became the property of the defendant, and ’ 
the defendant agreed to pay all the existing liabilities of the said | 
Bank Company, including its indebtedness, to the plaintiff. 

That defendant became indebted to the plaintiff in the sum of | 

«2224.80 for professional services rendered by him to defendant 

in foreclosing a mortgage held by said company against Luther 


Elkins and others, and by the act of amalgamation said de- 
fendant became indebted to the plaintiff in the sum of $531 for 
professional services rendered by him to said company in the 
foreclosure case of William Reid, manager, against Joseph W. 
Hill e al, and that by virtue of the premises said defendant 
became, and is, indebted to him in the sum of $19,755. 

The defendant in its amended answer (see Record, pages 24, 
25, 26, and 27) admits that plaintiff was appointed as the resident 
attorney of said Savings Bank and said Oregon and Washington 
Trust Investment Company, limited, and admits the amalgama- 
tions of said companies, but denies that said companies became 
indebted to the plaintiff, as alleged, on account of services ren- 
dered or otherwise; denies that said services were rendered, and 
denies that any such services were of the reasonable value 
alleged, or of any value whatever, and alleges that it was “un- 
derstood and agreed ” between the parties that the plaintiff was 
not to receive any compensation for his services from any of 
those corporations, but “was to render without charge such 
general advice as might be desired by either of said corpora- 
tions,” in consideration of the fees he received from borrowers 
from said companies; admits plaintiff’s services in foreclosing 
the mortgages, as alleged, and the value of them, but avers that 
by special agreement they were to be paid for out of the proceeds 
of the sale of the mortgaged premises after the payment of the 
debt due to the corporation, and that defendant was obliged to 
bid in the mortgaged property on the foreclosure sale, and had 
not been able to sell the same, and, therefore, the fees were not 
yet due to plaintiff. 

Plaintiff in his replication (see Record, pages 28 and 29) denies 
that it was understood or agreed that he should furnish the 
general service he did for nothing, or on account of the fees re- 
ceived from borrowers; admits the agreement stated in the 
answer as to the payment of his fees in the foreclosure cases, but 
alleges that such agreement was made upon the express agree- 
ment that plaintiff was to have the foreclosure of all the de- 
fendant’s mortgages, which condition the defendant has failed to 
keep, and denies that the defendant has not been able to sell said 
mortgaged premises; avers that on July 17, 1881, a change was 


ee 


4 


made in the mode of compensating the plaintiff, by which the 
defendant agreed to pay for examining the titles at the rate of 
13 per centum on the amount of all loans, including loans re- 
newed, and to allow him to charge borrowers with expense of 
travel incurred in such examination, whereby his receipts were 
materially increased, and in consideration of which he expressly 
undertook to give the defendant verbal advice about its affairs 
without further charge; but the defendant soon became dis- 
satisfied with this method of compersation, and the relation 
terminated about the end of that year. 

On the 22d day of October, 1883, by consent of the parties 
given in open court, the cause was referred to Wm. B. Gilbert, 
Esq., to take the testimony and report to the Court his con- 
clusions of fact and law therein. (See Record, page 30.) 

On January 18th, 1884, on motion of the defendant, the Court 
made an order extending the time to take testimony sixty days. 
(See Record, page 52.) 

Counsel for both parties appeared before the referee, produced 
witnesses, submitted testimony, and argued the cause. (See Rec- 
ord, page 30.) On the Sth of May, 18S4, the referee filed in said 
Court his report in said cause addressed to the Honorable Judges 
of said Court, and accompanied by the testimony taken before 
him. The report contained his findings of fact, numbered from 
one to twenty-five, and his conclusions of law. (See Record, pages 
33 to 37.) 

‘Two days later, on May 7th, 18S4, the defendant, by its attor- 
neys excepted to the 17, 19, 20, and 24 findings of fact, and moved 
the Court to affirm so much of all said report, including findings 
and conclusions, as determined that plaintiff recover nothing on 
account of his three first causes of action, and for judgment thereon, 
dismissing the complaint as to said causes; and to set aside the 
report tn so far as it determined that the defendant was indebted to 
plaintiff in the sum of $755.80 and interest, and that plaintiff is en- 
titled to judgment therefor, and moved the Court for judgment 
in its favor. (See Record, page 388.) 

And on the 9th of the same month the plaintiff excepted to the 
6, 7, 8, 11, 13, 15, 16, 17, 1S findings of fact and to the conclusions 
of law, and moved for a confirmation of the report wherein it 
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was not excepted to, end that so far as excepied to, the same be sct 
aside, and for judgment in accordance with the true facts of the case, 
and the law applicable thereto, for the full amoant of the plain- 
taff’s claims. (See Record, pages 39 to 42, inclusive.) 

On the 7th and 8th of July, 1884, the cause was heard upon 
the exceptions of both parties to the report of the referee without oljec- 
tion by either party, and the Court having heard counsel for both 
parties, took the same under advisement. (See Record, page 43.) 

And on tne 8th day of August, 1884, the following findings of 
the Court were filed in said cause : 

Tu the Circuit Court of the United States fur the District of Oregon. 

Eas G. Hueuss | 


. T. L Co carried on said business in Oregon 
from about the year 1873 up to January 30th, 1880, when it was amal- 
the defendant, and said bank carried on its business ia Ore- 


from time of ite amalgation, in ——,, 1876, up to June 30th, 1882, 
enen it became amalgamated with the defeadant. 

(3) That the defendant iz : i office at 
of Jas- 
the bus- 

afore- 

assets of 

and lie- 

(4) That the 17th day of December, 1875, the directors of the 
at Dundee, appointed the plaintiff, who was and 
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Attorneyship.—The directors, having in view the recommendation of 
the local board, resolved and hereby reselve to appoint Mr. Ellis G. 
Hughes as the legal agent of the company, this appointment to subsist 
during the pleasure of the Dundee board. 

And at the same time furnished the plaintiff a written schedule of his 
duties and responsibilities as follows: 

(A.) Toprepareall mortgages, deeds, notes, coupons, and other documents 
im connection with the company’s loans, and to be responsible for their 
due execution, publication, registration, and validity. 

(B.) To be responsible that all mortgages taken are a clear and indis- 
putable first lien upon the subject mortgaged and to grant certificates to 
that effect. 

(C.) To take charge of and to conduct such proceedings as may from 
time to time he instituted by the company or in which the company may 
be interested, subject to such instructions as may be issued thereanent. 

(D.) To advise the local board and the directors of any point of legal 
or other interest to the company which may be developed or come under 
his or their notice from time to time by legislative or judi ial action or 
otherwise. 

(E.) And generally to give his or their best attention to all matters 
connected with the legal department of the company’s business, and to 
give such information or advice as may from time to time be requested or 
occur to him or them. 

(5.) That there never was any express agreement between the plaintiff 
and the said Oregon and Washington Trust Investment Company in re- 
gard to the compensation of the plaintiff for the services undertaken and 
rendered by him under said appointment and schedule, except that for 
the services rendered under subdivisions A and B of said schedule he was 
to receive a percentage on the amount loaned, to be paid by the bor- 
rowers. 

(6.) That the local manager of said corporation at Portland claimed and 
received a portion of this percentage from the attorney that immediately 
preceded the plaintiff in this employment, and claimed and received the 
same from the plaintiff for some months after his appointment, when he 
objected to the division of his fees and brought the matter before the cor- 
poration, which, on November 23, 1876, passed the following resolution 
on the subject and communicated the same to the plaintiff: 

Attorney.—That Mr. Hughes, the company’s attorney, be remunerated 
by fees charged to borrowers in terms of scale of March, 1875, and now 
current. The directors trust that these rates of remuneration, which, 
along with the relative appointment, are to continue during their pleas- 
ure, will be satisfactory to all concerned. 

Which said resolution was received by the plaintiff in due course of 
mail and not objected to by him. 

(7.) That the plaintiff continued in said empluyment of said corpora- 
tion up to the time of its amalgamation with the defendant, in January, 
1880. 

(8.) That the plaintiff became the attorney of said corporation, the O. 
& W. M. Savings Bank, upon its organization and acted in the same ca- 
pacity therefor, and rendered thereto similar services to those rendered to 
said O. & W. T. I Co., and upon the same tenms, up t July 17, 1881. 
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RA pte a eigaae of the O. & W. T. I. Co. 
with the defosdant up to the 17th dayof Ja » 1881, the plaintiff acted 
as legal agent of -he defendant, and for it the same services as 

in the schedule aforesaid and upon the same terms. 

(10.) That in and by the terms of the mortgages taken by said corpor- 
ations to secure their eaid loans provision was made whereby the borrowers 
agreed to pay a certain percentage upon the amount due, in case of fore- 
closure suits, as an attorney fee in such case. 

(11.) That during the time of his employment by said corporations or 
since the plaintiff never made any charge upon his bocks fur general ser- 
vices rendered, or advice given them or either of them, and never pre- 
sented any claim to them or either of them therefor or gave them any notice 
thereof; nor did said jons or either of them ever inform the 
plaintiff that they ex him to give such advice and perform such 

service gratuitously or in consideration of being allowed te 
and receive fees from borrowers for services under subdivisions A and 
of the schedule aforesaid or otherwise without direct compensation therefor. 

(12.) That the compensation received by the plaintiff from borrowers 
for the services rendered ander subdivisions A and B of theschedale afore- 
said according to the scale of March, 1875, referred to in the resolution 
of November 23, 1876, was, on town loans ranging from five hundred to 
four thousand dollars, from one and one-eighth to two per centum of the 
amount of the loan, and on country loans from one and one-quarter to 
two and one-half per-centum thereon, and on all loans over four thousand 
dollars it was the practice to charge not more than one per outeatee= 
that the amount thus received was only a reasonable compensation for 
such services and the expense attendant thereon. 

(13.) That from January 1, 1876, to July 17, 1881, said corporations 
were under one local management and practically coustituted but one 
client, and were so held and regarded by the plaintiff, and a reasonable 
retainer or compensation for the services rendered to them by him daring 
such period under subdivisions D and E of the schedule aforesaid is twelve 
hundred dollars a year. 

(14.) That after the appointment of the plaintiff and prior to the com- 
mencement of the two foreclozure suits in the complaint mentioned it -_ 
agreed between the plaintiff and the last manager of said corporations 
the plaintiff would conduct all sits forthe forecnare of morigares gem 
to either of said corporations uader subdivision C of said ule for the 
attorney fee provided in said mortgage, and in consideration that the 
p-aintiff should bave the right to conduct all such suits for such compen- 
sation. He further agreed with said manager that he would not demand 
or require the payment of such foreclosure fees in cases when the said cor- 
porations were obliged to buy in the mortga “swrae for want of bidders, 
but would wait therefor until ocumndien be realized by said 
ation out of said property and peecaagt re oat debt, interest, and costs 
should first be paid out of the same, and two foreclosures were con- 
ducted while said conditional agreement was in force. ; 

(15.) That about January 1, 1882, the plaintiff ceased to be the legel 
agent or atiorney of the defendant, and immediately thereafter the de- 
feudaut violated the said agreement and serena caeetiaee same, and 


other attorneys than the plaintiff to conduct the foreciesure of 
dra while he was the attorney of such corporation. 
(16.) That while acting in said capacity of attorney for said O. & W. 
T. L. Co. the plaintiff conducted the foreclosure suit of said company 
against Lather Elkins ef al.,in which suit a decree of foreclosure was 
taken for the debt and for two hundred and twenty-four dollars 


mortgage 

dred and thirty-one dollars attorney fee, as provided in the mortgage. 

(17.) That in each of said foreclosure suits the mortgaged ge my oo Pe 
bid in by the plaintiff therein for want of bidders, and that 
aw cunminbb gaan enquaientt upon said foreclosure suits, having 
acquired the same through said amalgamation, and the defendant and its 
predecessors have used diligent efforts to sell said mortgaged p for 
‘sufficient to pay said decrecs, but have wholly failed to find 
therefor or to realize the said amounts out of the same, and that the 
plaintiff has never received any fee or compensation for either of—two 
foreclosure suits. 

And as a conclusion of law the court now finds and states as follows : 


-~ 


That the defendant, by reason of the premises, is indebted to the plaints 


iff for and on account of the services rendered under Subdivisions D 

E of said schedule in the sum of six thousand seven hundred and fifty 
dollars, or at the rate of twelve hundred dollars a year for the period of 
five years and seven and a half months from January 1, 1876, and in the sum 
of seven hundred and fifty-six dollars and eighty cents for fees earned in 
said two foreclosure suits and remaining due and un and that the 
plaintiff is entitled to a judgement against the t for said sums, 
with legal interest thereon—nine hundred dollars and = w tandem cents— 
for one year and six months, or from the commencement of the action, in 
all, the sum of eight thousand four hundred and seven dollars and sixty- 
one cents, together with his costs and disbursements. 

DEADY, J. 


See Record, p. 43. 


And afterwards, and on the 15th day of August, 1884, judg- 
ment was rendered upon the findings of the Court in favor of the 
plaintiff for the sum of eight thousand four hundred and seven 
dollars and sixty-one cents damages, and costs and disburse- 
ments taxed at three hundred and ninety and ,§, dollars. (See 
Record, p. 56.) 

The reference, taking of testimony, report, filing and hear- 
ing of the exceptions, and findings of fact and law by the Court 
- were all in strict accordance with the provisions of the Oregon 
Code of Civil Procedure, and from the time of the filling of the 
amended complaint until the rendition of the judgment there was, as 
appears from the record, neither oljections to the proceedings or testi- 


mony, nor exceptions to the rulings or decisions of the Court. On-the 
contrary, the entire proceedings were taken by procurement of the 
counsel of the parties. Both parties asked. the court to set aside 
the report of the referee. The judgment being adverse to the 
defendant, it sued out a writ of error, and in this Court for the 
frat time objects to the proceedings. 

The “Statement of Facts” in the brief of counsel for plaintiff 
in error appears to be made up, in part, from the findings of the 
court and of the referee, and in part of statements of counsel. If 
the court had power to set aside the report of the referee and find 
the facts, the facts so found by the court, in the absence of a bill 
of exceptions, are conclusive, and entirely superceded the facts 
found by the referee. Neither can they be supplemented in this 
Court, as counsel for plaintiffs in error seem to suppose, by state- 
ments concerning the evidence in the opinion of the court. 

Dickinson vs. The Planters’ Bank, 16 Wall., 250. 


The following are the assignments of error appearing in the 
record : 

let. The court committed error in undertaking to try without a jury 
thodenaeel thette Gie-cnese and te arohantisoates, taenmeenennt ta 
a 

court. 

2d. There was error in this: There never was in this cause atiy con- 
sent, written or filed, under the act of March 3d, 1865, waiving a jury and 
submitting the cause to the determination of the court. 

3d. There was error in tnis: The local laws of the State of Oregoa 

the submission of causes to referees for trial cannot confer a 


4th. There was error in the act, setting aside the report and findings 
oo civcuiaanranigmannaaeltnae apelin 


10th. The defendant in error being an attorney owing the most perfect 
ae ov his client, and being qpecielly dhanned tandiillen theuna: en 

nd by the fourth finding of fact, to inform the plaintiff in error of any 
matter of interest to it, and the facts as to his suppression of this claim 
and generally thereabout, as found in the 11th finding, it is error to al- 
low or permit a recovery upon the claim or any portion of it for general 
services 


lution set out in the-4th finding, and thus the course of dealing between 
the parties shows the actual understanding to be as alleged by the plantiff. 
in error, so that it was error to allow a judgment at all in favor of the de- 
fendant in error. , 
12th. There was error in this: The facts found by the court entitled 
the plaintiff in error to have a judgment below in its favor—a judgment 
of dismissal against the claim for fees generally, and for forclosure fees as 


In the brief of counsel the errors assigned are varied some- 
what from this formal assignment, and are as follows: 


AssiguMENT oF Errors. 

“I. The court erred in substituting its own findings of fact for 
those of the referee and entering judgment upon its conclusions 
of law founded thereon. 

“II. The court erred in its conclusions of law upon its own find- 
ings of fact in this, that the 4th, 5th, 6th, 7th, 8th, 9th, and 11th 
findings of fact, interpreted together, show that the compensa- 
tion of defendant in error was limited to the fees charged to 
borrowers. 


“III. The court erred in setting aside the 16th finding of fact 
of the referee for the avowed reason that, conceding it to be true, ° 
it was nevertheless immaterial and judgment might be entered 
notwithstanding. 

“IV. The Court erred in allowing the claim for foreclosure 


fees. 
“V. The Court erred in the measure of damages it adopted. 


“VI. The Court erred in that its conclusions of law are not sup- 
ported by its findings of fact.” 


These several assignments of error may, for convenience, be 


grouped as follows: 

I. The first, second, and third assignments of error in the 
Record and the frat one in the brief may be considered as one, 
and, taken together, raise the question whether, by consent of 
parties, a jury could be waived and the cause tried by a referee 
and by the court, or by the court — accordance with the 
provisions of the Oregon Code. 


II. The fourth, ffth, and sizth assignment of error in the 
Record and the third error assigned in the brief may be consid- 
ered together. They are, in substance and effect, that the testi- 
mony and proofs did not warrant the Court in setting aside the 
findings of the referee. 


IIL The seventh, eighth, ninth, tenth, eleventh, and twelfth assign- 


ments of error in the Record, and the second, fourth, ffth, and 
sizth in the brief, may be considered together. They are made 
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upon the assumption that the findings of the court below are 
before this Court for consideration, and assign errors in the con- 
clusions of law made by the court from its own findings of fact. 


I will consider them in their order, and— 
I 


There was no error in the reference and trial of the case by the 
referee and the court without a jury. 

The court had power under the established practice of the 
courts to refer the cause with consent of the parties, and the 
parties could waive a jury and submit the cause to the court, for 
the trial of both issue of fact and of law, without a written 
stipulation, as required by section 649 of the Revised Statutes. 

Prior to the passage of the act of March 3, 1865, now section 
649 of the Revised Statutes, except in Louisiana, by an act of 
Congress passed in 1824, and in California and Oregon by an 
act passed February 19, 1864, there was no law of Congress au- 
thorizing the submission of the issues in a common-law action to 
the court without the intervention of a jury. The 7th section of 
the said act of February 19, 1864, (13 Stats., 4,) was in effect the 
same as sections 649 and 700 of the Revised Statutes. 

This section was undoubtedly superceded by the general stat- 
ute of March 3, 1865. A similar statute in force in Louisiana 
until the passage of the act of March 3, 1865, was held by this 
Court in Jnsurance Co. vs. Tweed, 7 Wall., 44, and in Flanders ys. 
Tweed, 9 Wall., 425; to have been superceded by the latter stat- 
ute. If this is not the case the section of the act of February 19th, 
1864, in question was repealed by the Revised Statutes, and coun- 
sel for plaintiff in error is correct in assuming that section 649 of 
the Revised Statutes is in force in Oregon. That section is as 
follows : 

Section 649. Issues of fact in civil cases in any Circuit Court may be 
tried and determined by the court without the intervention of a jury 
whenever the parties or their attorneys of records file with the clerk a 
stipulation in writing waiving a jury. The finding of the court upon the 
facts, which may be either general or special, shal] have the same effect as 
the verdict of a jury. 


Section 218 of the Civil Code of Oregon provides that— 


i 


to am issue of fact 


Trial be waived gach © 
in acim cea, ond ney pete court in other actions Ip 
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Title VI, of the Civil Code of Oregon provides for trial by ref- 
erees. Section 221 provides for the reference of all the issue of 
law and fact in an action with the consent of the parties, and 
section 222, provides for the like reference in certain enumerated 
cases when the parties do not consent, upon application of either 
of the parties or by the court upon its own motion. As no error 
is assigned as to the reference of the case or the proceeding before 
the referee, the provisions of the code upon these subjects are not set 
forth. Section 228 and the first part of section 229 (Hill’s Code) 
provide for the filing of the report, exceptions to the same, and 
Se 


By Sec. 914, of the Revised Statutes, the practice pleadings and 
forms and modes of proceedings in civil causes, other than equity 
and admiralty causes in the circuit and district courts, are re- 
quired to conform, as near as may be, to the practice, pleadings, 
and forms and modes of proceeding in the courts of record of the 
State within which such courts are held. State laws providing for 
trial by the court or a referee without the intervention of a jury, 
on account of the constitutional guarantee of the right of trial by 
jury, are not adopted by this provision, but by the consent of the 
parties they may be adopted. And it has been expressly held by 
this Court in a number of cases that with the consent of parties the 
United Slates courts have power to refer the issues in an action, whether 
of law or fact. 
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In Newcomb vs. Wood, 97 U. S., 581, it was held by this Court 
that “the power with consent of parties to appoint referees and refer 
to them a pending cause is incident to all judicial administration 
where the right exists to ascertain the facts as well as to pronounce 
the law.” This case was brought up by writ of error from the 
Circuit Court of the United States for the district of Ohio, and it 
was held that “any issues in an action, whether they be of law 
or fact, may be so referred under section 281 of the code of Ohio.” 

Sec. 281 of the Ohio code was as follows : 

Section 281. That all, or any of the issues in the action, whether of law 


or fact, may be referred upon the written consent of the parties or upon 
their oral consent in court entered in the Journal. 


After citing this section the Court said : “The reference here 
was made in the latter mode and under this authority.” 

And in Hicker vs. Fowler, 2 Wall., 123, this Court said: 

“‘ Such a reference is in accordance with the established practice of the 
Eederal courts, and is as fully warranted by law as a trial by jury,” 

When the parties, therefore, waived a jury and consented to 
this mode of trial, they subjected themselves to the provisions of 


the Oregon code, which authorizes the court to set aside the find- 
ings of the referee and to find the facts and the law without fur- 
ther reference. 

Counsel for the plaintiff in error claims that the reference was 
not a reference under the Oregon code, and that this is evident 
because— 


1. The order of reference contains no allusion to the Oregon code. 


This was not necessary the law and the rules of the court de- 
termined the mode of proceeding when the reference was made. 
(See Newcomb rs. Wood, 97 U.S., 581.) See order of reference, 
which contains no reference to Ohio Code. (Record, page 12.) 

2. There was no direction that the evidence be filed with the findings 
of the referee as provided by the Oregon code. (Sec. 224.) 

Unfortunately for this claim, the section referred to does not 
require that the order of reference shall contain a direction to the referee 
to file the evidence, but only that he shall file with his report the 
evidence taken, which was done in this case. 


3. No written consent was filed of record as required by the code. (Title 
VI, Sec. 218.) ad 


The parties agreed in open court to file a stipulation. The fact 
that they so agreed is an answer to the claim of counsel for plain- 
tiff in ezror, and the fact that it was not done cannot now be 
assigned as error. | 

On the other hand, the following facts show conclusively that 
the reference was intended to be under the provisions of the 
Oregon Code: 

1. The order is an order of reference made by the court to take the 
testimony and to report to the court, and a stipulation was to be 
filed. 

2. The proceedings before the referee and his report, including 
the filing of testimony, were in accordance with the provisions of 
the Oregon Code. 

3. The plaintiff in error by his counsel, while the case was 
pending before the referee, applied to the court for and obtained 
an extension of time to take testimony. 

4. The parties excepted to portions .of the report under the 
provisions of section 228 of the Oregon Code, hereinbefore set 
forth, upon the ground that the facts found were warranted by 
the testimony. 

5. The exceptions were heard without objection before the 
court in accordance with section 229 of the code. 

6. Counsel for plaintiff in error in the 3d assignment of error 
in the record clearly show that the reference was intended to be 
under the Oregon Code. 

There is absolutely nothing whatever in the case to indicate 
that the reference was intended by the parties to be an arbitra- 
tion. It was called a reference, treated by the parties, the referee, 
and the court as a reference, and the referee called such, and not 
an arbitrator. There is not shown to have been any rule of court 
providing for a reference to arbitrators. 

In Francis vs. Ames, (14 Ind., 352,) cited by counsel, the per- 
sons to whom the reference was made were called arbitrators, 
and their report an award. On the contrary, a reference in New- 
comb rs. Wood, (97 U. S., 581,) the reference was held to have 
been under the provisions of the code of Ohio. 
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But it is not perceived how any error can be assigned here 
upon the action of the court in setting aside the report of the 
referee and finding the facts. The parties must be held to have 
consented to that mode of proceeding. They moved the court to 
set aside the report; they were present at the hearing; they did 
not demand further reference or any other mode of trial; they 
did not object to the court finding the facts, and took no excep- 
tions to the ruling of the court. Under the authorities herein- 
after cited upon the subject of waiver of trial by jury, they must 
be held to have consented to the trial by the court. 

It would be fair neither to the court nor the parties to permit 
the objection to be raised here for the first time. 

Bell vs. Bruen, 1 How., 169. 

Marine Bank vs. Fulton Bank, 2 Wall., 232. 
Klein vs. Russell, 19 id., 433. 

Edwards rs. Elliott, 21 id., 582. 

Walker rs. Sauvinett, 92 U. S., 90. 

Wheeler rs. Sedgewick, 94 U. S., 1. 


For this reason, even if the reference were held to be an arbi- 
tration, there would be no error in the action of the court appa- 
rent in the record. 

Counsel cite an authority to show that when a report of arbi- 
trators is set aside the cause stands for trial in the court in which 
it is pending the same as if it had not been referred. 

If it be borne in mind that in this case both parties moved 
not only to set aside the report, but for judgment without further 
reference and without the intervention of a jury, and proceeded to the 
trial before the court on the evidence taken before the referee, in accord- 
ance with the State practice, it will be seen that the rule by which 
parties are conclusively presumed to have waived a jury by 
trial without objection before the court is applicable to this case, 
whether the officer who took the evidence was a referee or an 
arbitrator. 

But the plaintiff in error insists that there was error in treat- 
ing the order of reference to the referee for trial as the equivalent 
of the method prescribed by the act of March 3, 1865. This as- 
sumes that the cause could not be submitted to the court for trial 
of the issues of fact and of law without a written stipulation of 
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the parties waiving a jury, which is not the case; and that the 
trial of the cause by the court below, although with the aid of a 
referee, was substantially a trial by the court, and subject to the 
sames rules and affected by the same decisions as if there had 
been no reference of the cause, with which proposition I agree. 
The following is a copy of the order of reference: 
OcrosEr 22, 1883. 
Now, at this day, comes the plaintiff in the above-entitled cause, by Mf. 
George H. Williams, of counsel, and the defendant, by Mr. William H. 
Effinger, of counsel, and by consent of parties it is ordered that this cause 
be, and the same is hereby, referred to Mr. Wm. B. Gilbert to take the 


testimony herein, pursuant — i herein, within 
mente tens this date, to pc ; sme ge yee to this cues 
conclusions of fact and law therein; and said Wm. B. Gilbert is hereby 

I am not informed as to what the nature of the stipulation was 
to be. I have treated it as a stipulation for a reference of the 
cause, but if it was to waive a Jury and submit the cause to court, 
the plaintiff in error is placed in the position of, after judgment 
has been rendered against it, objecting to the jurisdiction of the 
court to try the cause without a jury without alleging that the 
defendant is in fault for the stipulation not having been executed, 
The objec.ion itself is conclusive that no stipulation was made, 
and that the parties therefore are not entitled to the be efit of said 
act in this court. 

Before the passage of the act of March 3, 1865, it was repeatedly 
held by this Court that the parties to an action at law pending 
in the United States courts could waive a trial by jury, and sub- 
mit the issues of fact and of law to the court, and that the parties 
would be presumed in this Court to have waived their right to a 
trial by jurv of the issues of fact whenever they were present at 
the trial in person or by counsel and made no demand for a 
jury. And since the passage of the act of March 3, 1865, it has 
been repeatedly held by this Court that parties may still waive 
a jury, as they could before the act of 1865, without filing a 
written stipulation, and the same circumstances will amount to a 
waiver of a jury as before the act was passed. 

See Flanders vs. Tweed, 9 Wall., 425, and cases cited. 
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Guild et al. vs. Frontin, 18 How., 135. 
Campbell vs. Boyreau, 21 How., 223. 
Kearney vs. Case, 12 Wall., 275. 

» Gilman et al. vs. Ill. & Miss. Tell. Co., 91 U. S. 
Boogher vs. Insurance Co., 103 U. S., 90. 
County of Madison vs. Warren, 106 U. S., 623. 
Board vs. Dustin, 112 U.S., 604. 


IT. 


Passing now to the consideration of the fourth, fifth, and sizth 
assignments of error in the Record and to the third in the brief, : 
which are in substance that the testimony did not warrant the 
court in setting aside the report and findings of the referee, it is 
sufficient to state that the Court, having power to set aside the 
report and findings of the referee, and to make new findings of 
law and fact, in the absence of a bill of exceptions, the action of 
the court is conclusively presumed to be correct, and were con- 
tent by the evidence. Besides, there was no exception taken in 
the court below to the action of the court. 

Exceptions to the ruling of the court upon the referee’s findings 
must be reserved if the ruling is expected to be reviewed. 

People vs.. Rocky Mountain T. Co., 4 West Coast Rep’s, 
557 (Col.) 


Such is the practice in this Court. 
Boogher rs. Insurance Co., supra. 

Neither can the findings of the referee or the opinion of the 
court be referred to to show that any finding of the court was 
not in accordance with the testimony or were immaterial. The 
conclusive presumption is that there was evidence to warrant the 
court in setting aside the 16th finding by the referee. 


TIT. 


The seventh, eighth, ninth, tenth, eleventh, and twelfth assignments 
of error in the record and second, fourth, fifth, and sizth in the 
brief, which proceed upon the assumption that the findings of 
fact and law by the court can be considered in this court asa 
part of the record, and question the correctness of such conclu- 
sion of law, cannot be considered here. Such findings can only 


be reviewed in this court when a jury és waived and a cause submitted 
to the court by written stipulation in pursuance of Sec. 649 of the Re- , 
vised Statutes. 

Revised Statutes, Sec. 700. 

French vs. Edwards, 21 Wall., 147. 

Allen vs. St. Louis Bank, 120 U. S., 20. 
Boogher vs. Insurance Co., supra. 


And this is equally the case whether the trial below-was by 
the court, a referee, or an arbitrator. 
In Guild 4 al. vs. Frontin, 18 How., 135, it was held by this 
= court that— 


eee jury is waived in the court below, and there is no special 
or agreed statement of facts or bill of exceptions on a point of law, 
this court cheset review the jodgment of the oeutt below. 
Bat having jurisdiction of the cause, and there being no error upon the 
face of the record, the judgement will be affirmed. 


In Campbell et al. vs. Boyreau, (21 How., 223,) Mr. Chief Justice 
Taney, speaking for the court, said : 


Se Ee ee ee ee 
facts as well as the law should be decided by the court upon the evidence 
adduced by the parties. 


* * * = * 


$e Ran heen sepeatediip dished ty’ th court, that in the mode of pro- 
ceeding which the parties have seen ee ee 


* + * * 
ee bere erp 
questions are exclusively. within the province of @ jury, ¥f, by agree- 


" - 
prampianran, Mesa nor examine the questions of law, as if those facts had been 
conclusively determined by a jury or settled by the admission of the 
parties. 
+ * + * * 

And as this court cannot regard the facts found by the judge as having 
been judicially determined in the court below, there are no facts before us 
upon which questions of law may legally and judicially have arisen in the 
inferior court, and no question, therefore, open to our revision 28 an 
late tribunal. Consequently as the civeait court had juriediction the 
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subject-matter and the parties, and there is no question of law or fact epen 
to our re-examination, its judgment must be presumed to be right and on 
that ground only affirmed. 


In Kearney vs. Case, 12 Wall., 276, it was held by this Court, 
that— 


6G. Unless it appears that such an was filed, (the agreement 
required by the act of March 3, 1865, for the submission of an action at law 
to the court without the intervention of a jury,) the judgment mast be 
uniess error appear in other parts of the record than the findings 

the 


7. Parties may still waive a jury, as they could before the act of 1865, 
without filing a written stipulation, but in such a case no error can be 
considered in the action of the court on such trial ; bat the judgment will 
be held valid unless other errors are apparent in the record. 

8. Parties will be presumed in this court to have waived their right to 
a trial by jury of issues of fact whenever it appears that they were present 
at the trial in person or by counsel and made no demand for a jury. 


In Gilman 4 al. vs. Ill. and Miss. Tell. Co., 91 U.S.,a case at 
law, in which there were questions of law and fact to decide, was 
submitted to the court, but not under the act of March 3, 1865, 
Mr. Justice Swayne, announcing the opinion of this Court, said: 


“The case having been submitted to the Court and argued by the 
counsel of both parties, the garnishee not asking for a jury, the record in 
this respect shows no error. It is to be taken that both parties waived a 
trial by jury and they are bound accordingly. 

Phillips rx. Preston, 5 How., 278. 
Campbell rx. Boyreau. 21 How., 224. 
Kelsey rz. Forsythe id., 86. 


The proceeding not having been according to the act of March 3, 1865, 
this Court has no power to examiue any ruling of the Court below ex- 
cepted to during the prugress of the trial. 

es. Boyreau, supra. 
Guild ef als. vs. Frontin, 18 id., 135. 
Kearney ra. Case, 12 Wall., 275. 
Dickinson rs. The Planters’ Bank, 16 id., 250. 


(See also Broogher rs. Insurance Co., supra ; County of Madison 
vs. Warren, supra; Board rs. Dustin, supre.) 

These cases are conclusive upon the proposition that the find- 
ings of the Court are not before this Court for review, and as 
there is nothing upon which error can be predicated, and the 
Circuit Court had jurisdiction of the cause, the judgment must be 
affirmed. 
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In view of the foregoing authorities it seems to be unnecessary 
to consider the alleged errors of law assigned upen the facts as 
found by the court. These alleged errors were covered by the 
second, fourth, and fifth assignments in the brief. The sixth is too 
general to require consideration. These assignments are in effect 
that the court erred in finding.as a conclusion of law that the 
defendant was indebted to the plaintiff on account of the general 
services rendered by him to the defendant and the other cor- 
porations mentioned, and in fixing the amount of such indebted- 
ness at twelve hundred dollars per year and in allowing the 
claim for foreclosure fees. 7 

The counsel for plaintiff in error, present in their brief what is 
called an ANaLysis oF OPIxIon. 

The opinion is no part of the record, the findings of fact and 
law are in no way affected by it, it cannot be considered at all to 
sustain or discredit the findings of fact, and only as an argu- 
ment to sustain the conclusions of law. Counsel cannot in this 
way make the opinion of the court perform the office of a bill of ex- 
ceptions. Dickinson rs. Planters’ Bank, supra. Thiscourt isnot con- 
cerned about the correctness of the reasons given by the court be- 
low for the judgment, but solely, if the findings are held to be be- 
fore this court for consideration at all, with the question whether 
the findings of fact are sufficient to sustain the judgement. I shail 
not therefore follow counsel through what I consider to be an in- 
direct method to sustain their assignments of error, if notan im- 
material controversy. Itis quite possible that the opinion may 
be subject to some criticism and counsel may be able to raise an 
issue in regard to some of the reasoning of the court, while the 
findings are unassailable. Let us inquire what the findings are 
upon these questions. 

The court found that the plaintiff in the court below was 
appointed attorney for the defendant corporation, and the 
other corporations which became merged in it at the time and 
in the manner alleged in the complaint, and that his duties 
as prescribed by the directors embraced the general services for 
the companies declared upon. (See Record, page 20, folio 50, and 
the 4th, 7th, with 9 findings of fact by the court, pages 44 and 
45.) 


22 
That the plaintiff continued in the employment of said several 


companies and performed at their request the services alleged. 
(See said 7th, Sth, and 9th findings.) | 


That from January, 1876, to July 17, 1881, said corporations were 
under one local management, and ically constituted but one client, 
and were so held and regarded by the plaintiff, and a reasonable retainer 
or compensation for the services rendered to them by him during such period, 
under subdivisions D and E (referring to the appointment of plaintiff set 
forth in finding four) of the schedule aforesaid, is twelve hundred dollars « 


13 Finding, Record, page 46. 


That there never was any express agreement between the 
plaintiff and Oregon and Washington Trust Investment Com- 
pany in regard to the compensation of plaintiff for said services. 
(See the 5th finding, page 45.) And that the services performed 
for the other companies were performed “upon the same terms.” 
(See the Sth and 9th findings, page 45.) 

From these findings of fact the court found as a conclusion of 
law that the defendant was indebted to the plaintiff in the sum 
of twelve hundred dollars per year for the period of five years 
and seven and a half months, from January, 1876, with interest 
thereon from the commencement of the action. The conclusion 
was irresistable from the facts, unless there is something else in 
the case inconsistent with these findings, and which must control 
them. 

In Moreland Township vs. Davidson Township, (71 Pa. State Re- 
ports, 377,) Chief Justice Thompson, delivering the opinion of 
the Supreme Court of Pennsylvania, said : 

“If one who is no relative and not an object of charity, but able to earn 
wages, is proved to have been employed in the service of another for a 
vear or any other period of time, the law implies a promise to pay, on the 
implication of a contract. Certainly the presumption of a contract will 
stand until rebutted by facts to the contrary.” 


And in Prince vs. McRae (SA N. C., 674:) 


“Where the plaintiff, a physician, made no charge upon his books for 
professional services rendered the defendant, who resisted an action to re- 
cover their value, upon the ground that they were intended to be, and 
were, gratuitous, and the jury found that the defendant employed the 
plaintiff, whose services were rendered without any express agreement to 
to pay a definite sum,” it was “ Held that the law implied a promise on 
the part of the defendant to pay what they were reasonably worth.” 


tied: Ml citieag Be 
4 * 


(See also Dougherty vs. Whitchead, 31 Mo., 255; Chace vs. Cor- 
coran, 106 Mass., 286; Ames vs. Potter, 7 R. I; 265; Handy vs. 
Clark, 4 Houst., (Del.,) 16: Rider vs. Marion India Rubber Co., 28 
N. Y., 379; Hay vs. Walker, 65 Mo., 17; Allen vs. Richmond, 41 
Mo., 302; Darling vs. McDonald, 77 Ill.. 520; Medsker vs. Rich- 
ardson, 72 Ind., 323; Lewis vs. Allas, &c., 61 Mo., 534; Beal vs. Van 
Bibber, 19 La. An., 434; ,1 La. An., 197; Martin vs. Foz, 
19 Wis., 552.) ; 


As a defense to this cause of action the defendant alleged in 
its answer— 


That during the times alleged plaintiff was 
of the said corporations in their 


The finding of the court was that there was no such agree- 
ment, and unless there was the law implies an agreement to pay 
for the services what they were reasonably worth. But it is now 
claimed that from the facts found, while there was no express 
agreement, there was no implied agreement to pay for the 
services. 

This defense is not a very meritorious one at best. 

The court finds as fact that neither of said corporations ever 
informed the plaintiff that they expected him to give such ad- 
vice and perform such general service gratuitously, or in consid- 
eration of being allowed to charge and receive fees from bor- 
rowers; that the amount received from borrowers was only a 
reasonable compensation for services rendered in connection with 
the loans and expenses attendant thereon. It appears also that 
there was an agreement between the parties that plaintiff should 
have the foreclosure of the mortgages taken under his supervision, 
which the company repudiated, and that for a portion of such 
time the plaintiff was required to divide even the fees received 
from borrowers with the local manager of the company at Port- 
land. So that, according to this defence, the defendant was not 


only trying to secure the services of its attorney at the expense 
of the borrowers, but to make an additional profit out of its cus- 
tomers over and above the legal rates of interest charged. 

I adopt the following from the opinion of Judge Deady upon 
the exceptions to the referee’s report as a part of my argument: 

The defence that it was “ “ the parties that the plaintiff 
from the borrowers for the particular service is not sustained. The barden 
of proof in this respect is on the defendant and it has utterly failed to 


ve any such agreement. 
P Bat it 4s aloo alleped in the answer that it was “understood,” and the 


referee has found that the defendant and the amalgamated companies “un-— 


derstood,” during the time these general services were being rendered that 
they were performed gratuitously or in consideration of the fees paid by 
borrowers; but the understanding a party may happen to have about any 
matter does not constitute a contract between him and another to that 
effect. To amount toa contract—aggregatio -menttum—the understand - 
ing must be “ mutual ;” but even a “mutual understanding ” is not, strictly 
speaking, a contract, but rather indicates a common knowledge or appre- 
hension of a contract or transaction. However, the term is sometimes 
used in this sense in 2 loose way to signify a contract. In Livingstone ve. 
Ackeston, 5 Cow., 53, cited by counsel for the defendant, Sutherland, J., 
speaking for the Court, says: “ No doubt the services of the plaintiff, hav- 
ing been performed for the benefit of the defendant, with his knowledge 
and approbation, the law will imply a promise to pay for them, unless it 
appears that they (the plaintiff and detndest) ccdientesl Gen eeeene 
pensation was to be made.” 

Upon the findings, then, taken according to their legal effect, there 
general services were furnished these corporations at their request and for 
their benefit without any express agreement as to the mode or measure of 
compensation therefor, and such, in my judgment, is the decided weight 
So emcee a 
implies or supplies 2 promise or agreement c:ncerning the compensa- 
tion as fair and honest men ought to have made. 3 Black, 343. 1 Pars. 
Con., 4; Ogden es. Saunders, 12 Whea., 341. 

Whenever one person does any work or service for another with his con- 
sent and there ts no agreement as to compensation the law implies a con- 
tract contemporaneous with the doing of the work or service to pay what the 
same is reasonably worth, and the burden of proof is upon the party who, 
admitting the premises, denies the conclusion or undertakes to avoid or 
Se Ree Lea apenas min we ieee 

gratuitously or included in the compensation made for some other 
service or thi 

As, for instance, that the party for whom the work or service is done 
declared at the time he would not pay for it. For the law will not imply 
@ promise by a party against his express declaration to the contrary, un- 
less, as may happen, he is under a legal obligation to that effect, para- 
mount to his own will. 


ie el _ 


And sach, and no more, is the d>ctrin> of Whiting es. Sallivan, 7 Mas. 
107, cited by counsel for defendant, in which it was held that the law 
would not imply a promise by the defendant to pay for the keeping of a 
horse in the face of his express declaration to the piaintiff, at the time the 
horse was delived to him, that he woald not. The case of Central Bridge 

ion vs. Abbott, 4 Cush., 473, is a guod illustration of the exception 
t» this rule, where the leyal obligation of the party is paramount to his 
will. The defendant crossed the plaintiffs’ bridge, claiming that he was 


. exempt from the payment of toll and declaring that he would — pey 
w 


any; but the court, having found that he was not exempt, held 
implied a promise on his part to pay the legal tolls, notwithstanding his 
declared intention to the contrary. 

The care of St. Jude’s Church vs. Denberg, 31 Mich., 284, alen cited 
by counsel for defendant, stands upon another well-knswn exception 
to the rule. There a vestryman of the plaintiff in error and an active 
member of the society voluntarily acted as sexton for a time, and the court 
held that the law did not imply 2 contract to pay, because the circum- 
stances cleariv repelled the idea that the services were rendere: or received 
with the expectation that payment therefor was to be made or claimed. 

The contract which the law implies in any case “is co-urdinate and 
commensarate with duty” and never goes beyond the obligation supposed 
to be understood and acknowledged by all. (1 Par. Con., 4.) 

Ordinarily the law does not imply a contract to pay for services ren- 
dered by one member of a family to another—even by an adult child t» 
the parent with whom he lives, or by the officers of charitable or religious 
societies to the society, because it is not commonly anderstood or acknow!- 
edged that such services, in the absence of express contract to that effect, 
are either rendered or received with the expectation uf payment therefor 
being either made or-claimed. An implied contract grows out of the acts 
of the parties, and never includes any stipulation or provision but such as 
ought, under the circumstance-, to have been made. (Ogden rv. Saunders, 
supra. ) 

In this case the contract between the partjes is contained in the doce- 
ment definmg the plaintiff's duties and delivered to him on his appomt- 
ment. This instrument was prepared by the corporation, and whatever of 
omission er uncertainty there is about it mast be taken most 
against the defendant. If it was intended or expected that the general 


service to the ion should be for by the fees received 
from borrowers it was a sim i 

it was 

rious and woid-; 

the plaintiff the 


in consideration of giving kien thn aqpestunity: to carn the fies Saai-teaws 

rowers, why was it not mentioned? The instrument is evidently pre- 

So and care, and while it expressly and minately provides 
the attorney’s “fees against borrowers,” it is silent as to the 

preg esc a ey oF quneeal- terion seyaioad to bo guitaasl te 
Bat significance is sought to be given to the word “ ed” im 

the resolution of November 23, 1876, in this connection, and it is seri- 

ously contended that this resolution proves that the contract was that the 


“fees charged to borrowers” were to remunerate the plaintiff for his ser- 
vices to the corporation as well as tse borrowers. Abstracted from its 
surroundings and read without reference to the circumstances that led to 


and justly claimed that he ought not to be required to divide his fees 
from borrowers with the local manager of the latter, but that he ought to 
be allowed to retain the whole of them, according to the terms of his ap- 


I shall not answer the objections of counsel for the plaintiff in 
eror to the conclusions of iaw found by the Court in detail. The 
facts which I have stated above as having been found by the 
Court were the ultimate facts in the case, facts necessary to sus- 
tain the judgment. The Court had all the testimony before it, and 
these findings are presumed to have been warranted by it. The 
findings upon whic!: counsel lay so much stress are of facts which 
in themselves are evidence only upon which ultimate facts might 
be predicated. 

It was not incumbent upon the Court to find these facts or all 
the facts of this character, and it cannot be assumed that they 
contain all the evidence upon which the ultimate and necessary 
facts to entitle the plaintiff to recover were based. 

Where court tries issues of fact without a jury under a stipula- 
tion of the parties its special findings should set forth ultimate 
facts and not evidence establishing them. 

Mining Co. rs. Taylor, 100 U. S., 37. 


And this rule being a reasonable one must apply to any trial by 
the court. 

As to the fees in the foreclosure cases it is sufficient to say that 
the services were performed by plaintiff for the defendant. Their 
value was established by the decreesof foreclosure. The agreement 
by which plaintiff was to wait for his fees until the lands were 
sold and the mortgage debt first satisfied was conditional upon 
plaintiff being allowed to foreclose all mortgages taken under 


eh 


ee eee e 


ee ee 
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his supervision, and the contract was violated by the defendant. 
The facts entitled the plaintiff to immediate compensation for 
his services. 

Counsel for plaintiff in error are not correct in contending that 
this agreement was only to last as long as Hughes’ appointment 
and that its violation was justified by his discharge. If such 
were the case there would have been no necessity for the special 
agreement. The agrement was made after his appointment. By - 
it he was entitled to conduct all suits for the foreclosure of mort- 
gages given to said companies. There was a special reason why 
he should d-sire to perform such service, and which constitated 
an inducement to make the contract. Under schedules A and B 
he was responsible for the due execution, registration and validity 
of the mortgages taken under his supervision, and also that they 
were a clear and first lien upon the mortgaged premises. By the 
terms of the finding the agreement would extend to all suits while 
the plaintiff was able and willing to perform the services. It 
would probably conform to the intentions of the parties if limited 
to al] suits to foreclose mortgages taken under plaintiff's super- 
vision. Nor is the position that each foreclosure suit stood by 
itself tenable. The inducement to agree to wait for his fees in 
certain cases until the lands were sold and the mortgage, debt 
interest, and costs paid, was that he was to have the foreclosure 
of other mortgages in which his fees would be realized upon 
execution sale. When this agreement was violated Hughes had 
a right tosue for his compensation for services already performed 
under it. 

J. N. DOLPH. 
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GEORGE S. FROST, et al, 
VS. 
THE MISSIONARY SOCIETY OF THE METHODIST 
EPISCOPAL CHURCH. 


PETITION OF ALBERT MH. HENRY. 
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UNITED STATES OF AMERICA. 


Supreme Court of the Muited States. 
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Guorce S. Froer, Cuantzs W. Nose, 
Crrus Woopman, Cuarzzs B. Cot- 
Tron, Lzstzr A. Roperts axp Mary 
EK. Lozp, Plaintiffs in Error, 

v8. 

Tax Missionary Society or THe Mers- 
opist Eriscorat Cuurcs, Defendants 
in Error. 


To the Supreme Court of the United States: 

Your petitioner, Albert M. Henry, of the City of Detroit 
and State of Michigan, respectfully represents: 

1. He is a citizen of the State of Michigan and of the 
United States. ; 

2. The bill of complaint in this cause was originally filed by 
the plaintiffs in error against the defendant in error in the 
Circuit Court for the County of Chippewa, in Chancery, 
which is one of the Circuit Courts of the State of Michigan, 
for the purpose of procuring a decree requiring the defendant 
to convey to the complainants certain lands in said County of 
Chippewa, particularly described and set forth in said bill of 
complaint, to which for greater certainty, your petitioner begs 
leave to refer and to make the same a part of this his petition. 


HENNE ROR IHET HRI RURNO UIE 
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3. Said cause came on to be heard in said Circuit Court for 
the County of Chippewa, in Chancery, and the Court there- 
upon filed the following written finding and conclusions of 
law, to wit: 


“In the Circuit Court for the County of Chippewa, 
in Chancery.” 


Georce S. Frost, Cuartes W. Nos ie, 
et al., 
vs. 
THE MISSIONARY SOCIETY OF THE METH- - 
opist EriscopaL CHvUuRcH. 


Statement of Facts. 


About the year 1833, the defendant established a mission at 
Sault Ste. Marie upon the lands, the title to which is in 
dispute in this case. It erected buildings upon said lands, 
cleared it, made improvements and occupied it as an Indian 
mission until about the year 1848 or 1849. The land wassur- 
veyed out bya United States surveyor, the defendant made 
claim to it, and under the Act of Congress approved Septem- 
ber 25th, 1850, entitled, “An act providing for the examina- 
tion and settlement of claims for lands at the Sault Ste. Marie, 
in Michigan,” and in accordance with instructions from the 
Commissioners of the General Land Office, it was referred to 
the Register and Receiver of the Land Office, at Sault Ste. 
Marie, to examine into this among other claims. 

The Register and Receiver gave notice of their meeting, 
and took proofs in regard to thisclaim. Their report was 
made April 4th, 1853, in which they state that “the tract is 
not and has not been used for mission purposes for the last 
four or five years, yet no doubt the avails of the tract is and 
has been expended in purchasing and rebuilding their present 
location, about 15 miles above the Sault Ste. Marie.” 
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“'That the said Society have been in possession of the said 
tract long anterior to the first day of January, 1849, and were 
In possession at that time. We, therefore, confirm to 
James Shaw, in trust for the Missionary Society of the Meth. 
odist Episcopal Church, a tract of land according to metes 
and bounds, courses and distances, etc.,” describing the land 
In question. Shaw was then the agent of the defendant in . 
charge of the mission. On the 3d day of December, 1853, 
this Shaw made a contract with one Samuel Whitney for the 
sale of all the interest of the defendant in and to this land. 
Said contract is as follows: 


“Sautt Ste. Maris, December 3, 1853. 

“Received from Samuel Whitney on account of purchase 
money for the property known as the Methodist Mission 
property, in this town, one hundred dollars, for which prop- 
erty I hereby agree to make to the said Samuel Whitney, or 
his assigns, a quit claim deed as soon as the same can be pro- 
cured from the Methodist Mission Board, whose agent I am 
in the sale of this property, and to whom it now belongs. 
And it is hereby agreed that the Mission Board shall use all 
proper exertions to obtain, at the earliest possible date, a 
patent for the aforesaid property from the United States Gov- 
ernment. The number of acres in said property is 640 acres. 
The consideration for the same is twelve hundred and eighty 
dollars. 

“James Suaw, 


Superintendent Lake Superior District.” 
«“ Wirngss, 
<C. F. Loomis.” 


On the 15th day of February, 1854, said Whitney paid to 
said Shaw upon said contract the further sum of two hundred 
and fifty dollars. Upon the execution of said contract the 
possession of the property was turned over to Whitney. He 
exercised acts of ownership over the property, leased it, and 
had agents in Sault Ste. Marie to look after the property for 
him. He frequently applied to the defendant to take steps to 
procure the patent. Shaw informed defendant of his contract 
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with Whitney, to which it appears some objection was at first 
made, but on the 15th of December, 1854, Shaw wrote to 
Whitney that the defendant had given its consent to his 
agreement, and asked to whom the deed should be made out. 

The defendant made out the deed and sent it to Shaw. It 
is evident that Shaw declined to deliver the deed until the 
purchase price was paid. The deed was delivered in 1856 to 
D. Bethune Duffield, of Detroit, and by him him sent to 
Whitney, for whom Mr. Duffield was then acting as an attor- 
ney in that matter. Mr. Shaw was in Detroit at that time. 
Whitney came to Detroit to meet him. While the testimony 
is not very satisfactory as to the payment of the balance of 
the purchase price, yet it is clear that it was the understand- 
ing between Shaw and Whitney that the rent received from 
_ this property from one Spaulding and Childs was applied in 
part payment. 

Whitney swears positively that the whole purchase price 
was paid. Shaw, who is now very aged, and whose memory 
is somewhat defective, says it is his impression that it was 
paid. The burden of proof as to payment is therefore clearly 
in favor of the complainants, and I hold as a fact that the 
purchase price for the land was paid by Whitney. 

Subsequent to the contract and the giving of the deed, 
Whitney applied to the land office at Washington for a 
patent. He was advised by the Commissioner that further 
legislation would be necessary to entitle him or the defendant 
to a patent. Whitney succeeded in procuring such legisla- 
tion. Subsequently the defendant notified the Land Office 
that it did not desire to obtain the patent upon the terms 
required, viz: the payment of $1.25 per acre. Subsequently, 
however, in the year 1879, it did procure such patent, and 
paid for it at the rate of $1.25 peracre. It took the patent 
iu its own name, recorded it, and now claims the legal title by 
virtue of that patent. 

The bill is filed to enforce the specific performance of the 
contract. 

Whitney transferred the property by deed to the complain- 
ants in thiscase. The agent for the complainants, on arriving 


i - 


° 
at the Sault Ste. Marie, found the property in question vacant. 


- He immediately took possession on behalf of the complain- 


ants, and had the possession at the time of the commencement 
of this suit. 
The answer admits the making of the contract, the payment 


_Of $350.00, denies the payment of the balance, admits the for- 


warding of the quit-claim deed to Shaw for the purpose of 
enabling him to receive the balance due, but denies the deliv- 
ery of the deed to Whitney, and denies that Shaw surren- 
dered the possession of the land to Whitney upon the execu- 
tion of the agreement. 


Conclusion of Law. 


It is clear from the above facts that the defendant was 
bound by this contract; that it was its duty to use all efforts 
within its power to procure the patent for the lands, and that 
the patent, when so procured, would inure to the benefit of 
said Whitney or his grantees. It can make no difference 
whether the defendant had, at the time of the alleged con- 
tract, an enforceable interest in the lands ornot. It claimed 
to have. It sold cut that claim in good faith, agreeing to use 
its efforts to perfect the title, and agreeing that should the 
title be so perfected, it should be for the benefit of Mr. 
Whitney. The defendant will not be permitted now to 
assert a title contrary to its agreement. The complainants, 
therefore, are entitled to a decree as prayed-for in their bill, 
subject, however, to the payment of $800, which the defend- 
ant paid for the patent, and interest thereon from the date of 
the payment by the defendant. Nothing was said in the 
agreement or as it appears between the parties at the time, 
about any payment to the United States Government. Prob- 
ably both parties expected to get the patent without payment. 
There was no agreement on the part of the defendant to pay 
out any money for the patent, and it is entitled to be reim- 
bursed for the money so paid by it. 

C. B. Grant, 
Circuit Judge, 25th Judicial Circuit. 
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4. A decree was entered in said cause in said Circuit Court 
on the 6th day of October, 1883, in accordance with the find- 
ing as aforesaid. 

5. Said missionary society of the Methodist Episcopal 
Church, the defendant in said Circuit Court and the defend- 
ant in error in this Court, appealed from said decree to the 
Supreme Court of Michigan, and said cause was again heard 
in said Supreme Court of Michigan upon its merits, and said 
Supreme Court of Michigan afterwards entered a decree 
reversing said decree of said Circuit Court and dismissing said 
bill, in which opinion three of the judges concurred, and from 
which opinion one of the judges dissented, and the dissenting 
opinion filed in said cause will be found in 56 Mich. Reports, 
from page 62 to 94, to which your petitioner refers. 

6. From the decree so filed in the Supreme Court of Mich- 
igan said complaimants below and plaintiffs in error im this 
Court, brought said cause by writ of error from the Supreme 
Court of Michigan, to this Court, and said cause was filed and 
entered in this Court shortly after the decision promulgated 
by the Supreme Court of Michigan as aforesaid. And no 
action was taken in this Court and cause in regard to said 
cause from the time the same was filed and entered im this 
Court as aforesaid until the 8th day of June, 1887. 


7. On Apmil 11th, 1887, your petitioner purchased all the 
right, title and interest of complainants and plaintiffs in error, 
Cyras Woodman, Mary E. Lord, George S. Frost and Charles 
W. Noble, in and to the lands mentioned in complamant’s 
bill, and on the 11th day of May, 1887, he sold the same to 
one Samuel D. Cargill. Said conveyance from said complain- 
ants and plaintiffs in error to your petitioner, and from your 
petitioner to said Cargill, were about the 15th day of May, 
1885, recorded in the office of the Register of Deeds in and 
for the County of Chippewa, and state of Michigan, that 
being the county where said land mentioned and described in 
the bill of complaint in this cause was located. The interest 
of said four complainants and plaintiffs in error so purchased 
by your petitioner as aforesaid, constituted two-thirds of the 
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interest in said property claimed by all the complainants and 
plaintiffs in error. 

8. On May 16th, 1887, your petitioner purchased all the in- 
terest of Charles B. Colton and Lester A. Roberts, the remain- 
ing complainants and plaintiffs in error, m and to said land, 
and received their deed therefor. The deed from said Colton 
and Roberts was executed to one George M. Cole of New 
York City, and from said George M. Cole a deed was exe- 
cuted to your petitioner, but both deeds were delivered to 
your petitioner simultaneously. Said George M. Cole never 
had any equitable interest in said property, and the convey- 
ance to said Cole and then to your petitioner was made merely 
as 2 matter of convenience. The interest so purchased by 
your petitioner from said Colton & Roberts was all the re- 
maining interest claimed by said complainants and plaintiffs 
in error, being one undivided one-third of their claim in and 
to the land mentioned in complainants’ bill of complaint. The 
deeds from said Colton and Roberts to said George M. Cole, 
and from said George M. Cole to your petitioner, were both 
recorded in said office of the Register of Deeds for the 
County of Chippewa, on the 2ist day of May, 1887. That 
your petitioner, since said purchase, has never sold or disposed 
of the said interest, but is now and has ever since been the 
owner thereof. 

9. Your petitioner purchased said last mentioned interest 
from said Colton and Roberts upon the express promise and 
agreement upon the part of said Colton and Roberts by their 
agent, that said cause should not be discontinued or any fur- 
ther proceedings had therein without the consent of your 
petitioner, and your petitioner avers that he would not have 
purchased said interest of said Colton and Roberts without 
said promise and agreement. 

10. Prior to the purchase of said one-third interest from 
said Colton and Roberts, your petitioner did some negotiating 
with said Cargill for the sale to him of said interest in case 
purchase, said negotiations were continued. Said Cargill, by 
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his agent, offered your petitioner on the ‘th day of May, 1887, 
the sum of $10,000 for said interest, and on the Ist day of 
June, 1887, said Cargill offered your petitioner the sum of 
$12,000 for said interest, and since said cause was dismissed 
as hereinafter set forth, said Cargill, by his agent, has offered 
your petitioner $5,000 fcr his interest. 

11. Your petitioner is informed and believes that said 
Cargill, in the year 1887, and before the 8th day of June 
last, procured a quit-claim deed from said missionary society 
of the Methodist Episcopal Church, defendant im error, con- 
veying to said Cargill ali the right, title and interest of said 
defendant in error in and to all the lands mentioned and de- 
scribed in complainants’ bill of complaint filed in this cause, 
and said conveyance was before the 8th day of June, 1887, 
duly recorded in the oifice of the Register of Deeds in and 
for the County of Chippewa. 


12. After all of the complainants had sold and conveyed 
all of their interest in the property mentioned and described 
im complainants’ bill as aforesaid, and all their interest in this 
suit, and after the defendant im error had sold and conveyed 
all its mterest in the property mentioned and described in the 
complainants’ bill of complaint, and all its interest im this suit, 
and after all of said conveyances had been placed upon record 
in the office of the Register of Deeds in and for the County of 
Chippewa as aforesaid, and when neither the complainants 
and plaintiffs im error or any of them, nor the defendant im 
error, had any legal or equitable interest in the property men- 
tioned and described in complainant’s bill of complaint in this 
suit, and when the records of the office of the Register of 
Deeds in and for the County of Chippewa as aforesaid, show 
that they had conveyed all of their interest as aforesaid, the 
said complamants and plaintiffs in error and said defendant in 
error, did thereafter, on June Sth, 1887, by their attorneys, 
counselors, and solicitors, without the knowledge or consent 
of your petitioner, make and file a stipulation im writing in 
this Court and cause in words and figures as follows, to wit: 


; 
o*% 
‘ 


“In the Supreme Court of the United States. . 


No. 367, Ocr. Tzam, 1887. 


Crreus Woopman, Grorce S. Fazosr, 
Cuartzes W. Nosiz, Cuarizs B. 
Cotrox, Lesrze A. Rozgrrs, Mary 
E. Lorn, Plaintiffs in Error, 

vs. 

Tae Missionary Socirzry or THe Merrs- 
opist EpiscoraLt Cuurcn, Defendant in 
Error. 


It is hereby stipulated and agreed by and between the 
parties to this cause, by the respective attorneys, that the 
writ of error and appeal herein be dismissed and the said 
cause discontinued without costs to either party; that each 
party pay his own costs in this Court and in the Courts below; 
that the bond for damages executed by plaintiffs m error and 
sureties be cancelled and the liability of the obligors dis- 


charged. 
An order shall be entered with the clerk accordingly. 
[Signed ], Fraxx T. Lopes, 
Attorney for Plaintiffs in Exror. 
[Signed], De Forzsr Pars, 
Attorney of Counsel for Plaintiffs tn Exror. 
[Signed], EK. L. Faxcuer, 


Attorney for Defendants in Exror.” 


13. Pursuant to said stipulation an order was entered im 
this Court and cause which by its terms dismissed this cause 
from this Court, and 2 remittitur from this Court was filed 
in the Supreme Court of Michigan, where the order of dis- 
missal was also entered, and the decree of the Supreme Court 
affirmed. 

14. At the time said stipulation was signed by said Frank 
T. Lodge, and said De Forest Paime, neither of them repre- 
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sented your petitioner, and if said Lodge and said Paime 
represented any person or persons in said controversy, they rep- 
resented said complainants and plaintiffs in error only, who at 
that time had no interest in said controversy. 


15. Immediately after your petitioner discovered the fact 
of said dismissal, he applied to aaid Colton and Roberts to 
have said cause re-instated, and said Colton and Roberts, by 
their agent, informed your petitioner that they would do all 
they could to reinstate said cause, and expressed a desire that 
your petitioner indemnify them for any costs they might 
thereafter incur in said cause, and your petitioner agreed to 
file a satisfactory bond for that purpose, but said Colton and 
Roberts thereafter refused to do anything further in the mat- 
ter and refused to have said stipulation recalled or said order 
vacated, and said stipulation to dismiss still remains of record 
in this Court, and said order dismissing said cause, still 
remains of record. 


16. Immediately after receiving notice from said Colton 
and Roberts that they would do nothing further im said 
matter, your petitioner proceeded to prepare this petition, and 
he submits that said stipulation was entered mto without 
authority and are void, and the order entered upon it is void, 
and that neither said complaimants Colton and Roberts, nor 
their attorneys, counselors or solicitors, had any right to file 
said stipulation or to dismiss said cause. 


17. Your petitioner submits that while said stipulation and 
order of dismissal are void under the circumstances of this 
case, yet they are not void upon their face, and are apparently 
a bar to the complainant’s right of action and might be used 
to wrong and injure your petitioner in the suit he is about to 
institute for the purpose of reviving said cause and having his 
rights, acquired under said assignment, adjudicated. Your 
petitioner is ready and willing to indemnify any of the parties 
to this suit in any manner, and to any amount that this Court 
shall direct. 


Your petitioner therefore asks: 
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1. That an order may be entered in this cause setting aside 
and vacating said order of discontinuance, so that your peti- 


tioner may have said cause revived as to himself as the grantee 


and assignee of said complainants Colton and Roberts. 

2. That your petitioner may have such other and further 
relief as shall be just and equitable. 

3. That the parties to this suit and each and all of them 
may be cited to appear in this Court and cause ata time to be 
named, and show cause, if any there be, why the prayer of 
your petitioner should not be granted. 

Asser M. Hemey. 


Unrrep Srarss or America, 
Strats, aND Eastern District or Micniean, 


On the nineteenth day of October, 1887, before me per- 
sonally came Albert M. Henry, and made oath that he had 
read the foregoing petition, signed by him, and knows the 
contents thereof, and that the same is true, except as to mat- 
ters therein stated to be on his information and belief, and as 
to those matters he believes it to be true. 

[Szat.] Jno. Graves, 
U. S. Commissioner Eastern District of Michigan. 


‘ 
, ee eee tr ee er ene et a ee ate Wa she 
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UNITED STATES OF AMERICA. 


THE 


Supreme Court of the Muited States. 


GerorceE S. Frost, Cuartes W. Noste, 
Cyrus Woopman, Cnarties B. Cor- 
Ton, Lester A. Roserts anp Mary 
E. Lorp, Plaintiffs in Error, 

vs. 

Tue Missionary SociEry OF THE METE- \ - 
opist Ertscopat Cuurcn, Defendants oe 
in Error. 


To Frank T. Lopce, 
Attorney for Plaintiffs in Error. 
Der Forest Pare, 
Attorney of Counsel for Plaintiffs in Error. 
E. L. Fancuer, 
Attorney for Defendants in Error. 


Grorce S. Frost, Cuar.es B. Coiron, 
Cakes W. Nose, Lester A. Rosekrts, 
Cyrus Woopmay, Mary E. Lorp, 
THE Missionary Socrety OF THE MeErTuHopist EPiscoPraL 
CHURCH, AND 7 


SamuEL D. CarcGIL1. 


Take notice. A petition, of which the foregoing is a true 
copy, was on Octcber 24th, 1887, filed in said Court and 
cause, and the same was presented to the Court in open Court, 
and an order was then and there made by said Court in said 


cause, that you and each of you do show cause if any there be, 
why the prayer of said petitioner should not be granted. 

You and each of you are therefore hereby notified to be and 
appear before the Supreme Court of the United States, at 
the court room in the City of Washington, District of Colum- 
bia, on Monday, December 19th, 1887, at the opening of Court 
on that day, and show cause, if any there be, why the prayer 
of the petitioner should not be granted. 

Yours respectfully, 

Derrorr, Oct. 31st, 1887. Grorce Wriu1am Moors, 
Moors & Moorz, Attorney for Petitioner. 

of Counsel. 
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UNITED STATES OF AMERICA. 


"THE 


Supreme Court of the alnited States. 


—_ 


Georce S. Frost, Cnarites W. Nose, \ 
Cyrus Woopwax, Cuartes Bb. Car- 
ToN, Lester A. Rotrertrs anp Mary 
E. Lorp, Plaintiffs in Error, 

rex, 

Tuk Missioxary Socrery oF true Metru- 

opist Ertscoran Cuuren, Defendants 


in Error. 


UNITED States OF AMERICA. 
State and 
District of 
Ee 


being duly sworn, deposes and says that on the . 
day of November, 1887, he served a copy of a petition, of 


which the foregoing is a true copy, and also a notice relating 
thereto, of which notice the foregoing is a true copy on 


named in said notice, by delivering the same to him personally 


at the City of , County of 


and State of... 


Subseribed and sworn to before me this 
day of November, 1887. 


IN THE 


-— Supreme Court of the Amted States. 


—_—_—_—-- ©&— wr" 


CYRUS WOODMAN, 
GEORGE 8S. FROST, 
CHARLES W. NOBLE, 
MARY E. LORD, 
CHARLES B. COLTON, 
LESTER A. ROBERTS, L 
Pxiaintirrs 1x Exror, 


v. 


THE MISSIONARY SOCIETY OF THE 
METHODIST EPISCOPAL CHURCH, 
DeErEnDaNT In ERxor. 


—_—_—_——_— -—_ -~»_—_  -— 


In re the Petition of Albert M. Henry. 


—_——  - > —-——_—_-_- — 


Bruer or DeForest Paine 1x Besatr or THE PLAINTIFFs : 
in Error AnD SamveEt D. Caren. 


an 
— 


This cause was a writ of error to the supreme court of 
Michigan to bring up the record in a chancery case, 
wherein the plaintiffs in error were complainants, upon a bill 
filed to quiet their title to certain lands. By a stipulation of 
the attorneys of record filed herein the writ of error was, on 


J 
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the 8th day of June, 1887, dismissed under Rule 28. Octo- 
ber 24, 1887, Albert M. Henry filed a petition alleging 
the purchase by him while this suit was pending here of the 
interest of Colton and Roberts, plaintiffs in error, in the lands 
in controversy ; that he bonght the same upon the agree- 
ment by them by their agent, that this suit should not be 
discontinued without his consent ; that thereafter, without 
his knowledge, said stipulation was made and filed, the at- 
torneys entering into the same in no way representing him. 
The prayer is that the order of dismissal be vacated so that 
“ petitioners may have said canse revived as to himself, as 
the grantee and assignee of Colton and Roberts.” An crder 
was entered requiring all the parties to this suit, and Samuel 
D>. Cargill, the purchaser of all the other interests, to show 
cause December 19, 1887, why the prayer of the petition 
should not be granted. 

The plaintiffs, in error, Frost, Noble, Lord, Woodman, and 
defendant in error have transferred their interests herein, 
and the same are now held by Samuel D. Cargill. 

The plaintiffs in error having transferred all their interests 
in the land in controversy in this suit the suit abates. 

Wallace +. Denning, Walker’s Ch’y, Mich., 416. 
Webster v. Hitchcock, 11 Mich., 56. 

Widner v. Lane, 14 Mich., 124. 

Perkins v. Perkins, 16 Mich.. 142. 

Brewer ~. Dodge, 28 Mich., 359. 


iI. 


If in the state of this record the court can do what is re- 
quested by petitioner it is discretionary. 

The court should not vacate the order dismissing the writ 
of error. 

1. The equity of the petition, if any, rests principally in 


the allegations of paragraph nine (9) in which it is averred 
that the interest of Colton and Roberts was bought upon 
the agreement by their agent, that this cause should not 
be discontinued without the consent of the petitioner. 

Both Colton and Roberts in their affidavits assert that 
they personally made no such agreement and never author- 
ized any person to make it for them ; that they never had 
an agent in the sale of their interest herein, but conveyed 
the same by reason of an outstanding option and pursuant 
to it, which option they had given April 6, 1887, forty days 
prior to the purchase by Mr. Henry. 

The name of the agent with whom this alleged agree- 
ment was made is not given, nor is his affidavit filed in sup- 
port of the petition. Whois he? What reliance, if any, 
should Mr. Henry have placed upon his word? He does 
not show that he asked the agent to show his authority, or 
that the agent showe«! authority or stated he had authority 
to make the agreement that this suit should not be dismissed. 
Mr. Henry did not, moreover, apply to Colton & Roberts 
to verify the assumed arthority to so agree for them. 

Mr. Henry knew of the outstanding contract by Colton 
and Roberts to sell to Samuel Whitney. There is nothing in 
that to support his averments of an agreement that this suit 
should not be dismissed, and it was, they swear, on account 
of that contract with Whitney that they conveyed their in- 
terests herein. 

Mr. Henry is a lawyer. He had been referred by Colton 
and -Roberts to De Forest Paine as their solicitor who had 
their interests herein in charge. By his petition it appears 
he purchased their interests on the 16th of May, 1887. The 
stipulation to dismiss this writ was not entered into until 
on or about the 7th of June, 1887. But neither before nor 
after such purchase did Mr. Henry retain, or offer to retain, 
the solicitor whom he knew had sole charge of this litiga- 
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‘ tion, nor did he request him to act for him in protecting his 
interests. He had no reason, except the alleged agreement, 
to believe that this suit would not take the usual course of 
suits settled. Yet he took no pains to keep it alive. If he 
was relying on the alleged agreement it was very careless. 
Beside the doubts of its validity which he should have had, 
the other plaintiffs in error, being the owners of 3% interest 
in this litigation, were pressing for and directing a dismissal. 
Did Mr. Henry not consider that, nothwithstanding the 
alleged agreement, the other joint plaintiffs in error who had 
not agreed to continue the litigation might take some steps 
to dispose of this suit ? 

2. It appears that Mr. Henry purchased the interests of 
plaintiffs in error, Frost, Noble, Lord, and Woodman, with 
money furnished him by Jno. G. Stradley, now a joint- 
owner with Caryill, of all the interests herein, except that 
of Colton and Roberts ; that Henry declined to take any 
personal responsibility in purchasing these interests ; that 
he agreed with Cargill and Stradley not to bay the Colton 
and Roberts interest, and that he retains by consent an in- 
terest in other property known as the Bendry lot, pur- 
chased simultaneously with the same funds, which interest 
is valued at $12,000. He bought for $7,500.00 the Colton 
and Roberts interest in this suit, and in the Bendry lot in 
each 4} (see option). 

The pecuniary interest of Mr. Henry in the whole trans- 
action is thus : 


4 interest in Bendry lot, bought with Cargill 
and Stradley’s money, and retained by Mr. 


Henry by consent, value............-.-..-- $12,000 00 
4 interest in Bendry lot, bought of Colton and 
Pe DS eo Santi nstee sees eens 12,000 00 


Paid cash to Colton and Roberts for 4 interest 
in the land in controversy herein and in Ben- 


jb ae 6 ce aes eune wed eetssacusue iene> $7,500 00 


The above shows that if Mr. Henry got nothing for the 
Colton and Roberts interest herein he has made a clear profit 
of $16,500. He now asks Mr. Cargill to pay him other 
$16,500 for the Colton and Roberts interest in this suit, an 
interest acquired by him in vivlation of his agreement with 
his principals not to buy the same, but to leave them to buy 
it for themselves. | 

3. The writ herein was dismissed upon an agreement made 
between the parties by their attorneys after all, both plain- 
tiffs and defendant, had sold and transferred their interests 
in this suit: The attorney for the plaintiffs in error was in- 
structed and directed to dispose of this suit by dismissing 
the writ, and pursuant to snch instructions did so. 

All the plaintiffs in error stand and abide by such action. 
None of them ask that the order entered on the sti ion 
be vacated. We desire an end of this litigatiun. . 

4. If the conrt grant the prayer of the petition it leaves 
this suit again pending to be decided. To decide it now 
would be working in dead matter. This court does not no- 
tice, in deciding a cause, interests acquired pendente lite, and 
a decision of this canse would be in favor of and against 
parties not before the court. 

The matter seems to resulve itself to this: Mr. Henry, a 
lawyer, and, therefore, by training, fally alive to all the con- 
siderations of prudence in such transactions, especially, 
entered into this carelessly and negligently, and, as Cargill 
& Stradley swear, against his agreement with them. He 
speculated in this interest, probably taking such chances 
because the property he purchased of Colton and Roberts at 
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the same time was of more value than he paid for both it 
and the interest herein. This petition was filed because he 
could not agree with Cargill upon a price for the said inter- 
est in this suit. This court has refused, on motion of an 
original party to the record, to reinstate and decide a cause 
that had been dismissed on account of the carelessness of a 
solicitor. Much less will it reinstate and decide a cause in 

favor of a stranger to the record who has been negligent. 
Mr. Henry’s remedy is an action for damages against the 
agent who assumed to agree for Colton and Roberts that this 
suit should not be discontinued without Mr. Henry’s consent. 

DeFOREST PAINE, 
Atty. for Plffs. in Error and Samuel D.“Cargill. 


IN THE SUPREME COURT OF THE UNITED STATES. 
Answer of the Plaintiffs in Error. 


Cyrus Woopman, GrorcE S. Frost, Coartes W. Nose, Mary E, 
Lorp, CHARLEs B. Coton, Lester A. Roserts, PI’ffs in Error, 
a 

vs. 


THE MIssIoNARY SOCIETY OF THE MeEtHoDIsT EpiscopaL CHURCH, 
Def’t in Error. 


In Re the Petition of ALBERT M. Henry. 


On the petition herein of Albert M. Henry an order was made 
requiring the plaintiffs in error, the def’t in error, and Samuel D. 
Cargill to show cause December 19th, 1887, why the order dismiss- 
ing the writ of error herein entered by stipulation should not be 
vacated. In response thereto the said plaintiffs in error have filed 
with the Clerk of this Court the affidavits, of which the follow- 
ing are copies: , 


Affidavit of De Forest Paine, Attorney for Plaintiffs in Error. 


Tue Unitep States or AMERICA: 
In the Supreme Court of the United States. 


Cyrus Woopman, Georce S. Frost, CoarLes W. Nosie, Mary 
= Lord, Charles B. Colton, and Lester A. Roberts, Plaintiffs in 
rror, 


v. | 
THE Missionary Society oF THE MetHopist EpiscopaL CHuRcH, 
Def’t in Error. 


STATE OF MICHIGAN, \ 7 
Eastern District of Michigan, County of Wayne, | ~ 


De Forest Paine, being duly sworn, says he resides in Detroit, 
Michigan, and is the attorney and counsel of the above-named 
ene in error; that he filed the bill of complaint in their be- 

alf in the Michigan chancery court, and as solicitor and counsel 
for the said plaintiffs in error had sole charge of the litigation in 
that court and in the supreme court of Michigan and in this court; 
that he knows the plaintiffs in error and Albert M. Henry ; that he 
signed the stipulation to dismiss the writ of error herein upon writ- 
ten instructions from all the said plaintiffs in error, except Mary E. 
Lord, to discontinue this suit, and upon such instructions he directed 
Frank T. Lodge, who appeared in this court as attorney for the 
plaintiffs in error, at the request and for the convenience of depo- 
nent only, to sign the same; that before signing said stipulation 


Ce ae 


and discontinuing this suit deponent was advised by Mary E. Lord : 
that she had sold and transferred her one-sixth interest herein and ; 
received the consideration therefor. 

April 14, 1887, plaintiff in error, Cyrus Woodman, instructed de- 
ponent in writing in the words and figures following, to wit : 


“CAMBRIDGE, Mass., April 14th, 1887. 


“ De Forest Paine, Esq., Detroit, Mich. 
“ Dear Sir: I have bargained my interest in the missionary re- = 

serve to Albert M. Henry and expect to mail deed to-morrow to C. 

M. Davison, cashier. As soon as you learn from Mr. D. that the 
purchase-money has baen actually forwarded to me you will, so far 

as I am concerned, feel vourself authorized to withdraw the suit 

now pending in the U.S. court touching said property. 

“ Yours truly, 
“(Signed) CYRUS WOODMAN.” 


By letter, dated April 22, 1887, said Cyrus Woodman advised 
deponent that the money above referred to had been paid him. . 
Said Cyrus Woodman repeatedly thereafter wrote deponent to dis- 
pose of and settle this suit as speedily as_possible- 

Under date of May 31, 1887, plaintiffs in error, George S. Frost 
and Charles W. Noble, wrote deponent as follows, to wit: . 


“ Detroit, May 31st, 1887. 


“ De Forest Paine, Esq- 
“ Dear Sir: Please dismiss the suit in the Supreme Court of the 
United States, Frost and others against The Missionary Society of 


the Methodist Episcopal Church, on the best terms as to costs, etc., 
that you can get. 
“ Yours respectfully, 
“ (Signed) CHARLES W. NOBLE, : 
“One of Complts. 
“GEORGE S. FROST, 
“One of Compl'ts.” ; 


Deponent was instructed by plaintiffs in error, Charles B. Colton 
and Lester A. Roberts, to dismiss this suit by writing in the words 
and figures following, to wit: 

“182 Wittram St., N. York, May 27, ’87. 
“ De Forest Paine, Esq., Detroit, Mich. : 

“ Having sold our interest in certain property in Chippewa Co., 
Michigan, known as the missionary reserve, the title to which is in 
suit, we hereby authorize and direct you to discontinue said suit so 
far as we are concerned therein and to have the same dismissed. 


“ (Signed) CHARLES B. COLTON. 
“LESTER A. ROBERTS.” 


Deponent further says he never heard of the alleged agreement 
not to discontinue this suit until the petition herein was filed; that 


] 


said Albert M. Henry did not retain nor offer to retain deponent to 
represent him in or to protect his interest in this litigation, nor did 
he request deponent to act for him herein; that said Albert M. 
Henry knew deponent had sole charge of this litigation; that he 
had been referred by said Coulton & Roberts to deponent as having 
charge of their interests herein. The stipulation to dismiss was 
made on or about the 7th day of June, 1887. 
De FOREST PAINE. 


Sworn to and subscribed before me this 13th day of December, 
A. D. 1887. 
[Seal Mart. G. Borgman, Notary Public, Wayne Co., Mich.}] ~ 
MART. G. BORGMAN, 
Notary Public, Wayne Co., Mich. 


Affidavit of Plaintiff in Error, Charles R. Colton. 
THe Unrrep States oF AMERICA: 
In the Supreme Court of the United States. 


Cyrus Woopmay, Georce S. Frost, Coartes W. Nostre, Mary E. 
Lord, Charles B. Colton, and Lester A. Roberts, Plaintiffs in 
Error, 

r. 
THe Missionary Society OF THE Meruopist Episcopat CHurcnh, 
Defendant in Error. 


SraTz or New York, bas: 
Southern District of New York, New York County, $ 


Charles B. Colton, being duly sworn, deposes and says he resides 
in the city of Brooklyn, county of Kings. in said State, and is one of 
the above-named plaintiffs in error: that on the 6th day of April, 
A. D. 1887, he joined Lester A. Roberts, plaintiff in error, in exe- 
cuting and delivering to Samuel Whitney an option on the interest 
of deponent and said Roberts in the land in controversy herein and 
other land in the words and figures following, to wit : 


“We, the subscribers, Charles B. Colton and Lester A. Roberts, 
hereby contract and agree with Samuel Whitney that we will sell to 
him, at any time within sixty davs from the date hereof, all our $ 
title and interest in and to certain real estate in Chippewa county, 
Mich., known as the mission property and the Bendry lot, and give 
to him or to whomsoever he may name a quitclaim deed of the same 
on receipt of seventy-five hundred dollars ($7,500) and satisfactory 
evidence that he has paid any and all amounts for which he may 
be liable for taxes and assessments on said property and for any and 


all legal fees and expenses in a suit relative to the title of the mission 


property. : 
“New York, April 6, 1887. 
“ (Signed) CHARLES B. COLTON. 
“LESTER A. ROBERTS.” 


ee RA POSS Rhee Beret - dope eps ‘ 


That, pursuant to the said option and contract and by reason and 
on account thereofand upon receiving the moneys therein specified, 
deponent with said Roberts executed and delivered a quitclaim deed 
of the lands described in the said option to George M. Cole, of New 
York city, who was then entitled to thesaid deed under said option. 

Deponent further says that he and said Roberts never had an 
agent in disposing of their interest herein,’and that they did not sell 
their interest in said lands to Albert M. Henry, and that deponent 
has never agreed with any person whatever that said cause should a 
not be discontinued, nor has he authorized any one to make such 
agreement for him ; that upon delivering the said deed and receiv- 
ing the said moneys aforesaid deponent and said Lester A. Roberts 
directed their attorney, De Forest Paine, of Detroit, Michigan, to 
discontinue this suit. 


Further deponent saith not. 
CHAS. B. COLTON. 


Subscribed and sworn to before me this 14 day of December, A. D. 

1887. : , 

[Seal William H. Harris, Notary Public, New York County. ] 
WILLIAM H. HARRIS, 

Notary Public, N. Y. Co. 


_ an 


Affidavit of Plaintiff in Error, Lester A. Roberts. 
Tae Unrrep States OF AMERICA: 
In the Supreme Court of the United States. 


Cyrus Woopmay, GeorGe S. Frost, Coarites W. Nosre, Mary E. 
Lord, Charles B. Colton, and Lester A. Roberts, Plaintiffs in 
Error, - 

vr. 
THE Missionary SociETY OF THE Metruopist EpiscopaL CHURCH, 
Defendant in Error. 
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STaTE oF New YOrK, | -_ 
Southern District of New York, New York County, f : 


Lester A. Roberts, being duly sworn, deposes and says he resides 
in the city of Brooklyn, county of Kings, in said State, and is one 
of the above-named plaintiffs in error; that on the 6th day of April, 
A. D. 1887, he joined Charles B. Colton, plaintiff in error, in execut- 
ing and delivering to Samuel Whitney an option on the interest of 
deponent and said Colton in the land in controversy herein and 
other land in the words and figures following, to wit: 


“We, the subscribers, Charles B. Colton and Lester A. Roberts, 
hereby contract and agree with Samuel Whitney that we will sell to 
him at any time within sixty days from the date hereof all our 4 
title and interest in and to certain real estate in Chippewa county, 
Mich., known as the mission property and the Bendry lot, and give — 
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to him or to whomsoever he may name a quitclaim deed of the 
same on receipt of seventy-five hundred dollars ($7,500) and satis- 
factory evidence that he has paid any and all amounts for which we 
may be liable for taxes and assessments on said property and for any 
and all legal fees and expenses in a suit relative to the title of the 
mission property. 
“New York, April 6, 1887. 
“(Signed ) CHARLES B. COLTON, 
“LESTER A. ROBERTS.” 


That, pursuant to the said option and contract and by reason and 
on account thereof, and upon receiving the moneys therein specified, 
deponent, with said Colton, executed and delivered a quitclaim deed 
of the lands described in the said option to George M. Cole, of New 
York city, who was then entitled to the said deed under said option. 
Deponent further says that he and said Colton never had an agent 
in disposing of their interest herein, and that they did not sell their 
interest in said lands to Albert M. Henry, and that deponent has 
never agreed with any person whatever that said cause should not 
be discontinued, nor has he authorized any one to make such agree- 
ment for him ; that upon delivering the said deed and receiving the 
said moneys aforesaid deponent and said Charies B. Colton directed 
their attorney, De Forest Paine, of Detroit, Michigan, to discontinue 
this suit. Further deponent saith not. 

LESTER A. ROBERTS. 


Subscribed and sworn to before me this 14th day of December, - 
A. D. 1887. 
[Seal William H. Harris, Notary Public, New York County. ] 
WILLIAM H. HARRIS, 
Notary Public, N. Y. Co. 


Affidavit of John G. Stradley. 
The Supreme Court of the United States. 


Cyrus WoopmaN, GeorGE S. Frost, Coartes W. Nosie, Mary E. 
Lorp, CHARLES B. Cotton, Lester A. Rosesrts, Plaintiffs in 
Error, 

vt. 
THe Misstonary Society oF THE Mernopist EpiscopaL CauRrca, 
Defendant in Error. 


SratE or M ICHIGAN, }ss : 
Eastern District of Michigan, County of Wayne, ‘ 


John G. Stradley, being duly sworn, says he resides at Sault de Ste. 
Marie, Chippewa county, State of Michigan, and is, with Samuel D. 
Cargill and others, a joint owner of the property purchased of the 
parties in this cause in the name of the said Samuel D. Cargill; 
that he knows Albert M. Henry, of Detroit, Michigan ; that prior to 
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acquiring said property deponent, with said Cargill and others, pur- 
chanel nen ennts of land at and near said Sault de Ste. Marie, intend- 
ing to construct a waterway at said place for the purpose of furnish- 
ing water power to mantufactories and for other purposes. To 
successfully carry out the object of such investments it became 
necessary to acquire the property in this suit and settle the litigation 
concerning it ; that he undertook, with the said Cargill, the purcha;e 
of the said property from both of the parties to the said suit, and 
for that purpose entered into an oral agreement with Albert M. 
Henry, of Detroit, Michigan, who is an attorney-at-law, whereby 
said Henry was to negotiate personally with the plaintiffs in error 
and said Cargill and deponent were to remain silent and not nego- 
tiate for said property with them. Said Albert M. Henry declined 
to assume or incur any personal responsibility in the purchase of 
the said interests. Pursuant to such agreement deponent deposited 
of his own money, to the credit of the said Albert M. Henry in the 
Detroit National Bank of Detroit, Michigan, twenty-five thousand 
dollars ($25,000), to be used by him, said Henry, toward the pur- 
chase of the interests of the plaintiffs in error. 

Deponent further says that said Albert M. Henry used said money 
to buy the interests of the plaintiffs in error, Cyrus Woodman, Mary 
E. Lord, George S. Frost, and Charles W. Noble, and paid for said 
interests therewith and transferred the same to said Cargill. 

Deponent further says that at or about the time he deposited said 
moneys as aforesaid he was informed by said Henry that the plain- 
tiffs in error, Charles B. Colton and Lester A. Roberts, had given 


. an option on their interest in the land in controversy in this suit 


to Samuel Whitney, whereby they agreed to sell the same to said 
Whitney; thereupon it was understood and agreed by said Henry 
that deponent and said Cargill should negotiate for said last-named 
interest themselves personally, and that said Henry should not at- 
tempt to purchase the said Colton and Roberts’ interest so optioned. 

Deponent further says that thereafter, and in violation of such 
understanding and while deponent and said Cargill were relyin 
upon and fulfilling said agreement, said Albert M. Henry purch 
said Colton and Roberts’ interest, and then requested and now re- 
quests deponent and said Cargill to pay him the sum of sixteen 
thousand five hundred dollars ($16,500) therefor. 

Deponent further says that with the moneys so deposited as above 
said Albert M. Henry also purchased of said Mary E. Lord, George 
S. Frost, and Charles W. Noble, at the time of the purchase by him 
of their interests herein, their interest in other property at said 
Sault de Ste. Marie, known as the Bendry claim, which said interest 
was and is of the value of twelve thousand dollars ($12,000), and 
which interest, by consent, he, said Albert M. Henry, retains as his 
own. 


Farther deponent saith not. 


JOHN G. STRADLEY. 
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Sworn to and subscribed before me this first day of December, 
A. D. 1887. 
Seal Walter S. Harsha, U. S. Commissioner, 
a 
WALTER 8S. HARSHA, 
U. S. Commissioner, Eastern District 7 


Affidavit of Samuel D. Cargill. 
In the Supreme Court of the United States. 


Cyrus Woopmax, Georce S. Frost, Cartes W. Nosie, Mary E. 
Lord, Charles B. Colton, and Lester A. Roberts, Plaintiffs in 
Error. 


v. 
THe Missionary Society oF THE Mernopist EpiscopaL CHURCH, 
Defendant in Error. 


SraTE oF WISCONSIN, \ es 2 
Western District of Wisconsin, County of La Crosse, { ~° 


Samuel D. Cargill, being duly sworn, penne and says he resides 
in La Crosse, State of Wisconsin ; that he knows Albert M. Henry, 
of Detroit, Michigan ; that the property purchased of the parties to 
this suit was taken in his name, to be held for himself, John G. 
Stradley, of Sault de Ste. Marie, Michigan, and others; that said John 
G. Stradley and bimself were actively engaged in acquiring said in- 
terests. Deponent says that he had no negotiations with said Albert 
M. Henry prior to the purchase by said Henry of the Colton and 
Roberts interests, for the purchase thereof of him in case he should 
acquire the same, but says that the said Henry purchased the same 
in violation of his agreement not tq purchase it and to leave depo- 
nent and said Stradley to buy the same personally; deponent say: 
he knows John G. Stradley deposited to the credit of said Albert M. 
Henry twenty-five thousand dollars in the Detroit National Bank of 
Detroit, Michigan, to be used by the said Henry toward the purchase 
of the interests of the plaintiffs in error in this suit, which money 
was so used by him; deponert says he personally purchased the in- 
terest of the defendant in error herein ; and further saith not. 


SAMUEL D. CARGILL. 


Sworn to and subscribed before me this 3d day of December, A. 
D. 1887. . | 
[Seal U. S. Circuit Court, Western Dist. of Wisconsin. ] 
H. J. PECK, 
Clerk U. S. Cercuit Court, Western Dist. of Wis. 


— - » = a Se anal e. sats nS - 
Re Se. Dae = awe s — le ee ae 4 
ss <a - ail) : 


Affidavit of Frank T. Lodge. 


Usrtep STATES OF AMERICA: 
In the Supreme Court of the United States. 


Cyrus Woopmay, GEorGE S. Frost, CHARLES W. NosLe, Mary 
E. Lord, Charles B. Colton, and Lester A. Roberts, Plaintiffs in 
Error, 

. v. 
THe Misstoxary Society OF THE METHODIST EpiscopaL CHURCH, 
Defendant in Error. 


STATE OF MICHIGAN, t 
Eastern District of Michigan, County of Wayne, 


Frank T. Lodge, being duly sworn, says he resides in the city of 
Detroit, in said county and State; that he knows De Forest Paine, 
who resides in said Detroit; that he appeared in this cause as at- 
tornev for the plaintiffs in error at the request and for the conven- 
lence of said De Forest Paine, and that he signed the stipulation 
dismissing the writ of error herein at the request and pursuant to 


the direction of said Paine. 
FRANK T. LODGE. 


Sworn to and subscribed before me this 12th day of December, A. 
D. 1857. 
{Seal Geo. H. Paine, Notary Public, Wayne Co., Mich.] 
GEV. H. PAINE, 
Notary Public, County of Wayne, State of Michigan. 


De FOREST PAINE, 
Att'y & of Counsel for PUjis in Error. 


[Endorsed :] Supreme Court U.S. 1887, October term. No. 367. 
Cyrus Woodman & al, pl'tfs in error, vs. The Missionary Society of 
the Meth. Episcopal ( ‘hurch. Affidavits of De Forest Pa aine, Charles 
B. Colton, Lester A. Roberts, John G. Stradley, Samuel D. Cargill, « 
Frank T. Lodge on part of plaintiffs in error. 

[Stamped :] “Office Supreme Court U.S. Filed Dec.16,1587. James 
H. McKenney, clerk. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 581. 


THE BALTIMORE AND OHIO RAILROAD COMPANY, 
PLAINTIFF IN ERROR, 


US. 


JOHN BURNS AND JOHN C. NOKES. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MARYLAND. 


IN DEX. 
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1 Tae Unrrep Srates or eh | Towit: 
District of Maryland, : 


At a circuit court of the United States for the fourth circuit in 
and for the district of Maryland, begun and held at the city of Bal- 
timore, on the first Monday of November, being the second day of 
the same month, in the year of our Lord one pee eight hun- 
dred and eighty-five—present, the Honorable Hugh L. Bond, circuit 
judge; Archibald Stirling, Jr., Esquire, attorney; Jno. M. McClin- 
tock, Esquire, marshal; James W. Chew, clerk—among other were 
the following proceedings, to wit : 


Joun Burns and Joun G. Noakgs 
v3. : 
THe BattTiworE AND Onto Raitroap CoMPANY. 


Be it remembered that heretofore, to wit, on the 16th day of May, 

1885, the judges of the circuit court for Dorchester county trans- 

mitted to the said circuit court here transcript of the record 

2 and proceedings of a plea therein lately depending before 
them, which is as follows, to wit: 


Record. 


SraTE OF MARYEAND, \ ait 
Dorchester County, ; 


At a circuit court of the first judicial circuit of the State of Mary- 
land, begun and held at the court-house, in the town of Cambridge, 
in and for Dorchester county aforesaid, on the fourth Monday in 
April (it being the twenty-seventh day of the same month), in the 
year of our Lord one thousand eight hundred and eighty-five, were 
present the Honorable Levin T. H. Irving, chief judge ; Thomas 
A. Melvin, Esquire, sheriff ; Charles Lake, clerk. 

_In the record of proceedings of said court, among others, were 
the following, to wit: 


Joun Burns and Joun G. Noakes 
vs. 
THe BaLTIMORE AND On10 Rartroap Company. 


Be it remembered that heretofore, to wit,on the second day of 
February, in the year last aforesaid, the following record of proceed- 
ings in said cause in the circuit court for Cecil county, Maryland, 
was filed in our court here, to wit: 


STaTE OF MARYLAND, oti 
Cecil County, } : | 
_ Ata circuit court of the second judicial circuit of the State 
3 of Maryland, begun and held at the court-house, in the town 
of Elkton, in and for Cecil county aforesaid, on the second 
Monday in December (it being the eighth day of the same 
1—581 
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2 THE BALTIMORE AND OHIO RAILROAD CO. VS. 


month), in the year of our Lord one thousand eight hundred and 
eighty-four, were present the Honorables Joseph A. Wicks, Frederick 
Stump, associate judges; William A. Smith, Esquire, sheriff; James 
A. Davis, clerk. 


In the record of proceedings of said court, among others, appear 
the following, to wit: 


JoHN Burns and Jonn G. NoakgEs 
: vs. 
Tue BALTIMORE AND On10 RartrRoap CoMPANY. 


Be it remembered that heretofore, to wit, on the twenty-third day 
of February, in the vear eighteen hundred and eighty-four, the said 
John Burns and John G. Noakes, by Albert Constable, Esquire, their 
attorney, prosecuted and sued forth out of the circuit court here the 
writ of the State of Maryland of summons agiinst the said The Bal- 
timore and Ohio Railroad Company, and to the sheriff of Cecil county 
aforesaid directed, in form following, to wit: 


Cecit County, 8s: : 
Ls] The State of Maryland to the sheriff of Cecil county, 
abe Greeting : 

You are hereby commanded to summon The Baltimore and 

Ohio Railroad Company to appear before the circuit court 

4 to be held at the court-house in Elkton, in and for Cecil 

county aforesaid, o: the third Monday in March next, to an- 

swer unto John Burns and John G. Noakes in a plea of trespass on 
the case, {c.; and have you then and there this writ. 


Witness the Honorable John M. Robinson, chief judge of said 


court, the 19th day of January, 1884. 


Issued the 23rd day of February, 1884. 
JAMES A. DAVIS, Clerk. . 


On which said third Monday in March, in the year aforesaid, be- 


’ ing the day of the return of the aforesaid writ, come into the circuit 


court here the plaintiffs aforesaid, by their attorney aforesaid. 


And the sheriff of Cecil county aforesaid, to wit, William J. Smith, 
Esquire, to whom the said writ was in form aforesaid directed, makes 
return thereof to the court here thus endorsed, to wit : 


“Non est. 


“W. J. SMITH, Sheriff.” 


And thereupon the said plaintiffs, by their attorney aforesaid, 
prosecuted and sued forth out of the circuit court here an alias writ 
of the State of Maryland of summons against the said defendant, to 
the sheriff of Cecil county directed, in form following, to wit: 


‘e@ 
* 


[us] The State of Maryland to the sheriff of Cecil county, 
Greeting: 
5 You are hereby commanded to summon The Baltimore and 
Ohio Railroad Company to appear before the circuit court to 
be held at the court-house in Elkton, in and for Cecil county afore- 
said, on the third Monday in June next, to answer unto John Burns 
and John G. Noakes in a plea of trespass on the case, &c.; and have 
you then and there this writ. 
Witness the Honorable John M. Robinson, chief judge of said 
court, the 26th day of March, 1884. | 
Issued the 26th day of March, 1884. 
JAMES A. DAVIS, Crerk. 


At which said third Monday in June, in the year last aforesaid, 
being the day of the return of the aforeging alas writ, came into 
the circuit court here the plaintiffs aforesaid, by their attorney 
aforesaid. 

And the sheriff of Cecil county aforesaid, to whom the said alas 
writ was in form aforesaid directed, makes return thereof to the 
court here thus endorsed, to wit: 


Summond Col. H. T. Douglas, chief engineer of B. & O. R. R. Co. 
W. J. SMITH, Sheriff. 


But the said The Baltimore and Ohio Railroad Company does not 
come. 

And thereupon further process of and upon the premises afore- 
said, between the parties aforesaid, by consent of the said plaintiffs, 

by their attorney aforesaid, and by order the court here 
6 thereon, is continued until the third Monday in September 
next. 

At which mentioned third Monday in September, in the year last 
aforesaid, until which day this cause was continued as aforesaid, 
come into the circuit court here the plaintiffs aforesaid, by their at- 
torney aforesaid. 

But the said defendant doth not come. 

And thereupon further process of and upon the premises afore- 
said between the parties aforesaid, by consent of the said plaintiffs, 
by their attorney aforesaid, and by order of the court here thereon, 
is continued until the second Monday in December next. 


And thereupon, afterwards, to wit, on the thirteentn day of Oc- 
tober, in the year last aforesaid, the plaintiffs aforesaid, by their at- 
torney aforesaid, declare against said defendant in the plea afore- 
said in form following, to wit: 
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STATE OF MARYLAND, -. 
Cecil County, \ me _ 


In the Circuit Court for Cecil County. 


1st. John Burns and John G. Noakes, trading as Burns and Noakes, 
by their attorney, Albert Constable, sue the Baltimore and Ohio 
Railroad Company for money payable for goods sold and delivered 
by the plaintiffs to the defendant. 

2nd. And for goods bargained and sold by the plaintiffs to the 
defendant. . 

3rd. And for work done and materials provided by the plaintiffs 
for the defendant at its request. | 

4th. And for money lent by the plaintiffs to the defendant. 
7 5th. And for money paid by the plaintiffs for the defendant 
at its request. 

6th. And for money received by the defendant for the use of the 
plaintifis. 

7th. And for money found to be due from the defendant to the 
plaintiffs on accounts stated between them. 

And the plaintiffs claim fifty thousand dollars. 

ALBERT CONSTABLE, 
_ Prefs Att’y. 


At which mentioned second Monday in December, in the year 
last aforesaid (being this present term), until which day this cause 
was last continued as aforesaid, come into the circuit court here the 
plaintiffs aforesaid, by their attorney aforesaid. 

And the said defendant comes into court here by John S. Wirt, 
Esquire, its attorney. 

And thereupon thesaid plaintiffs, by their attorney aforesaid, pray 
that the said defendant may answer to the declaration aforesaid of 
them, the said plaintiffs, in the plea aforesaid. 

Whereupon it is ruled by the court here that the said defendant 
answer to the declaration aforesaid of them, the said plaintiffs, in the 
plea aforesaid or judgment will be rendered against it by default. 

And thereupon the said defendant, by its attorney aforesaid, de- 
mands that the said plaintiffs shall furnish to it, the said defendant, 
a bill of particulars in the plea aforesaid. 

Whereupon the said plaintiffs, by their attorney aforesaid, file in 

court here a bill of particulars as follows, to wit : 
8 The bill of particulars referred to is omitted in pursuance 
of the following agreement, viz :: 
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In the Circuit Court of the United States for the District of 
Maryland. 


A UA Calla hl ae 


Me, 


JoHn Burns and Joun G. NoaKsEs 
vs. 
—_--— Tue Battrwore & Onro Ramroap Company. 


It is agreed that in making up the record for the Supreme Court 
in the above case the clerk shall omit therefrom the bill of particu- 
lars filed, it being agreed that the same shows a claim for the sum 
of $29,923.20. 

And it is further agreed that the clerk shall omit from said record 
the notices to produce papers, &c., dated, respectively, December 9th 


and December 11th, 1884. 
JNO. J. thy for Plaiatifh 
Att’y for inteffs. 
JOHN K. COWEN, 
Att’y for Defendant. 
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And thereupon, on the fifteenth day of December, in the year last 

ers aforesaid, the defendant aforesaid, by its attorney aforesaid, answers 

a: to the declaration aforesaid of the said plaintiffs in the plea aforesaid 
as follows, to wit: 
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In the Circuit Court of the United States for Cecil County. Dee- 
Term, 1884. 


JoHN Burns and Joun G. Noakes 
vs. 
Tue Bartrmore & On1o Rartroap COMPANY. 


The Defendant, The Baltimore and Ohio Railroad Company, by 
John S. Wirt, its attorney, says— 
1st. That the defendant never was indebted as alleged. 
9 2nd. And, for a second plea, the defendant says that it 
never promised as alleged. 
3rd. And, for a third plea, the defendant says that before this ac- 
> tion it satisfied and discharged the plaintiffs’ claim by payment. 
JOHN S. WIRT, 
Att'y for B. & O. R. R. Co. 
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And thereupon the said defendant, by its attorney aforesaid, prays 

that the said plaintiffs may reply to the plea of it, the said defend- 
: ant, in the action aforesaid. Pe . 
| Whereupon it is ruled by the court here that the said plaintiffs 
reply to the plea aforesaid of the said defendant to the declaration 
SS: aforesaid or judgment will be rendered against them by default. 
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And thereupon, on the day and year last aforesaid, the said de- 
fendant, by its attorney aforesaid, files in court here the following 
suggestion and affidavit for removal, to wit : 


In the Circuit Court for Cecil County. Dec. Term, 1884. 


JoHN Burns and Jonn G. NoaKeEs 
v3. 
THe Battrwore & Onto RarirRoap ComPany. 


To the honorable the judges of the circuit court for Cecil 
county : : 
10 The petition of The Baltimore and Ohio Railroad Company, 
the defendant in this case, by its vice-president, Samuel 
Spencer, respectfully suggests to this honorable court that it cannot 
have a fair and impartial trial in this court, and the said Samuel 
Spencer, vice-president as aforesaid, also believes said company can- 
not have a fair and impartial trial in this court, and that said com- 
pany and said Samuel Spencer have come to such belief since the 
issue or issues have been made, and therefore pray the court to pass 
an order directing the removal of the records of proceedings in this 


cause to some other court for trial. 
JOHN S. WIRT, 


Attorney for B. & O. R. R. Co. 


STaTE OF MARYLAND, | _ 
City of Baltimore, : 


On this 15th day of September, in the year eighteen hundred and 
eighty-four, before the subscriber, a Justice of the peace of the State 
of Maryland in and for Baltimore city, personally appears Samuel 
Spencer, vice-president of the Baltimore & Ohio Railroad Company, 
defendant in the above case, and makes oath on the Holy Evangeiy 
of Almighty God that the matters and things contained in the above 


suggestion are true to the best of his knowledge and belief. 
; WILLIAM CONN, J. P. 


STaTE OF MARYLAND, \ _ 
Baltimore City, : 
I hereby certify that William Conn, Esquire, — whom the 
11 annexed affidavit was made and who has thereto subscribed 
his name, was at the time of so doing a justice of the peace 
of the State of Maryland in and for the city of Baltimore, duly 
commissioned and sworn and authorized by law to administer oaths 
and take acknowledgments. I further certify that I am acquainted 
with the handwriting of the said justice and verily believe the sig- 
nature to be his genuine signature. 
In testimony whereof I hereto set my hand and affix the seal of 
ao superior court of Baltimore city this 15th day of December, A. 
. 1884. 
[Lu s] JAMES BOND, 
Clerk of the Superior Court, Balto. City. 
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And now here, at this day, to wit, the twenty-second day of Jan- 


uary, in the year one thousand eight hundred and eighty-five, the 
proceedings aforesaid having been heard and duly i , it is 
ordered by the court here that a transcript of the record of proceed- 
ings in the plea aforesaid, with all things thereunto appertaining, be 
transmitted to the circuit court of the first judicial circuit of this 
State, to be held at the court-house, in the town of Cambridge, in 
and for Dorchester county, that the said last-mentioned court may 
proceed further therein and do as to justice doth i 
And the same is therefore transmitted accordi y. 
Test: JAMES A. DAVIS, Clerk. 


12 SraTE OF MARYLAND, t tie 
Cecil County, : 

I hereby certify that the aforegoing is a true and full transcript of 
the record of proceedings in the therein-entitled cause as full and 
complete as the same remains of record in the circuit court for Cecil 
county. 

In testimony whereof I hereunto subscribe my name as clerk and 
affix the seal of said court, at Elkton, in said county, on this 31st 
day of January, A. D. 1885. : 


[x s.] JAMES A. DAVIS, 
Clerk of the Circuit Court for Cecil County. 
Plaintiffs’ costs: 
aoe | $5 00 
Sere 4 55 
Sh’ff (Cecil) _.._._._._--_-_._. 3 60 
“ (Balt. city) -_--..--- 40 
$13 55 
Defendant’s costs: 
fee $5 00 
Cir’k 2 45 
Sh’ff (Cecil) _---._._-..-_.. 1 20 
“ (Balt. city) ...--~~- 40 
$9 05 
Transcript —--~- -..-_.-- 5 40 
$14 45 


And thereupon the said defendant, by its attorney aforesaid, on 
the twenty-second day of April, in the year last aforesaid, files in our 
court here the following petition, affidavit, and bond for removal, 
to wit: 


8 THE BALTIMORE AKD OHIO RAILROAD CO. VS. 


13 Petition for Removal to the Cercuit Court of the United Slates for 
the District of Maryland. 


In the Circuit Court for Dorchester County, State of Maryland. 


JoHN Burns and Joun G. Noakes 
v3. 
BALTIMORE AND Onto Rar~roap Company. 


Your petitioner, The Baltimore and Ohio Railroad Company, re- 
spectfully represents that the matter in dispute in this cause exceeds, 
exclusive of costs, the sum or value of five hundred dollars, and that 
this petition is filed at or before the term at which said cause could 
be first tried and before the trial thereof. 

That this action is a suit of a civil nature between John Burns and 
John G. Noakes, as plaintiffs, who were at the commencement of this 
suit and still are citizens of the States of New Jersey and Pennsyl- 
vania, said Burns being a citizen of New Jersey and said Noakes 
being a citizen of Pennsylvania and not a citizen of the State of 
Maryland, and the Baltimere and Ohio Railroad Company, a cor- 
poration duly incorporated under the laws of the State of Maryland 
and a citizen of said last-named State. 

Your petitioner has made and herewith files a bond, with good and 
suflicient surety, for its entering in the said circuit court for the dis- 
trict of Maryland aforesaid, on the first day of its next session, a copy 

of the record in this suit, and for paying all costs that may 
14 be awarded by the said circuit court if said court shall hold that 

this suit sball have been wrongfully or improperly removed 
thereto. 

And it prays this honorable court to proceed no further herein, ex- 
cept to make the order of removal required by law and to accept the 
said surety and bond and to cause the record herein to be removed 
into said circuit court of the United States in and for the district of 


Maryland ; and it will ever pray. 
JOHN S. WIRT, 
Attorney for The Baltimore & Ohio Railroad Company. 


STATE OF omni 
City of Baltimore, 
_ Robert Garrett, being duly sworn, says that he is president of the 
Baltimore and Ohio Railroad Company, and that the statements and 
allegations contained in the foregoing petition are true to the best 
of his knowledge, information, and belief. 
ROBERT GARRETT. 


Subscribed and sworn to before me, a justice of the peace for the 
State of Maryland in and for Baltimore city, this fourth day of Feb- 


ruary, 1885. 


WILLIAM CONN, J. P. 
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Baltimore City, bat: 
I hereby certify that William Conn, Esquire, before whom the an- 
nexed affidavit was made and who has thereto subscribed his. 
15 name, was at the time of so doing a justice of the peace of the 
State of Maryland in and for the city of Baltimore, duly com- 
missioned and sworn and authorized by law to administer oaths and 
take acknowledgments. I further certify that Iam acquainted with 
the handwriting of the said justice and verily believe the signature 
to be his genuine signature. 
In testimony whereof I hereto set my hand and affix the seal of 
= superior court of Baltimore city this 5th day of February, A. 
. 1885. 7 
[L. s.] JAMES BOND, 
Clerk of the Superior Court of Baltimore City. 


Know all men by these presents that we, The Baltimore & Ohio 
Railroad Company, as principal, and Wm. H. Ijams, as sureties, are 
held and firmly bound unto John Burns and John G. Noakes in 
the penal sum of five hundred dollars, the payment whereof, well 
and truly to be made unto the said John Burnsand John G. Noakes, 
their representatives and assigns, we bind ourselves, our heirs, 
resentatives, successors, and assigns, jointly and severally, firmly by 
these presents. 

Whereas The Baltimore and Ohio Railroad Company has filed its 

tition in the circuit court for Dorchester county, State of Mary- 

and, asking for the removal to the circuit court of the United States 
in and for the district of Maryland of a certain cause, wherein John 
Burns and John G. Noakes are plaintiffs and The Baltimore and 
Ohio Railroad Company is defendant: 
16 Now, the condition of the above obligation is such that if 
the said Baltimore and Ohio Railroad Company shall enter 
in the said circuit court of the United States for the district afore- 
said, on the first day of its next session, a copy of the record in said 
suit and shall well and truly pay all costs that may be awarded by 
said circuit court of the United States if said court shall hold that 
said suit was improperly removed thereto, then this obligation to be 
void ; otherwise to remain in full force and virtue. 

Witness the corporate names of the said Baltimore and Ohio 
Railroad Company, by Robert Garrett, its president, and its —e 

y 
£ 


Srarz or Maryann, 


rate seal and the names and seals of William H. Ijams, the 5th 
of February, 1885. 
[Seal of the B. & O. R. R. Co.] 
THE BALTIMORE & OHIO 
RAILROAD COMPANY, 
By ROBERT GARRETT, President. 


W. H. IJAMS. [seat] 
Attest: N. H. IJAMS, Sec’t’y. 
Attest as to signature— 
E. J. D. CROSS. 
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_ This is to certify that I regard Wm. H. Tjams, the surety named 
in the above bond, a good and sufficient security, and if the same 
bond were tendered to me for that purpose I would approve it. 


[x. s.] JAMES BOND, 
Clerk Superior Court of Balto. City. 
17 And thereupon, on the twenty-seventh day of April, in the 


year last aforesaid, the plaintiffs aforesaid, by Albert Consta- 
ble and Daniel M. Henry, Junior, their attorneys, file in our court 
here their answer to the petition of the said defendant in the words 
and of the tenor following, to wit : 
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Trials. 
In Circuit Court for Dorchester County. April Term, 1885. 


vs 


Burns & NoaKEs 
’ No. —. 
THE BartimoreE & Onto Raitroap CoMPANY. 


The plaintiffs object to the motion for removal and removal of. 
this cause to the U.S. circuit court as prayed for by the defendant 
for the reasons following, to wit : 
Ist. Because the petition for the removal was not filed before or — 
at the term at which this cause could be first tried and before the 
trial thereof. 


2nd. Because the controversy involved in this suit is not wholly 
between citizens of different States. 


ord. Because at the commencement of this suit the plaintiffs and 
defendant were both citizens of the State of Marvland. | 


4th. Because at the commencement of this suit John G. Noakes, 
one of the plaintiffs, was a citizen of Maryland. 


oth. Because at the time of the bringing of this suit and of filing 
the petition for removal the plaintiffs were citizens of Mary- 
land. 


18 6th. Because at the commencement of this suit and of filing 
the motion for removal the plaintiff, John G. Noakes, was a 
citizen of Maryland. | 


ALBERT CONSTABLE, 
D. M. HENRY, Jr, 
Att’ys for Plaintiffs. 
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And now, here, at this day, to wit, the twenty-seventh day of April, 
in the year one thousand eight hundred and eighty-five, the pro- 
ceedings aforesaid having been heard and duly considered by the 
court, the following order was passed, to wit - 


ie 
= a 


In the Circuit Court for Dorchester County. April Term, 1885. 
Motion to Remove to U. S. C. C. 


Jonn Burns & Jonn G. Noakes 


vs. 
THe Bartiwore & Onto R. R. Co. 


Having heard argument from counsel upon the allegations of the 
petitioner and answer of respondent, and having examined the record 
transmitted from Cecil county circuit court to this court, this court is 
satisfied that the objection to the removal asked for because the motion 
comes too late, as the case could have been tried at the term at which it : 
was removed to this court, cannot be sustained. ‘The case was not -3 
at issue and the defendant was clearly entitled to time, if asked for, | 
suo that trial could not have been coerced. The petition makes 
a prima facie case for removal to U. S. C.C.,and I should have 

no difficulty in the matter if the record did not disclose 
<— 19 the removal to this court to have been on the motion of the 

defendant, the present mover. -I incline stronglv to think that 
such action on defendant’s part was a submission to the jurisdiction 
of the State courts at‘a time when he might have asserted his right to 
remove to the United States court, and such a submission as operated 
to waive his right to remove as now asked for; but finding no direct 
authority to sustain this view, and thinking the United States court 
the proper tribunal to pass on that question by remanding to this 
court, on motion of the plaintiffs, if the defendant by his action has 
lost his right to claim United States jurisdiction, I shall order the 
removal. It is, therefore, this 27th of April, 1885, ordered that the 
transcript and record of this case be removed and transmitted to the 
circuit — of the United States for the district of Maryland for dis- 


position in that court. 
LEVIN T. H. IRVING. 


As 

i 

| 

| Trials 
1. 


No. 55. 


And the same is transmitted accordingly. 
Test: CHARLES LAKE, Clerk. 


StraTE OF MARYLAND, } a: 
Dorchester County, é 


I hereby certify that the aforegoing is a true and full transcript of 
he record of proceedings in the therein-entitled cause as full and 
complete as the same remains of record in the circuit court for Dor- 
chester county. 
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20 In testimony whereof I hereunto subscribe my name and 
affix the seal of the circuit court for Dorchester county this 13 


day of April, A. D. 1885. 
[L. s.] CHARLES LAKE, 
Clerk Circuit Court for Dorchester Co. 


Plaintiffs’ costs in Dorchester county: 


Clerk_._ ~~~ ~- ‘i $5 45 
Sheriff Cecil Co... _~ .--- 80 
FE. EP ccricnce 40 
$6 65 

Defendant’s costs in Dorchester Co.: 
cident hnicnenedniniinnteaiiete $1 15 
Transcript -..-...------ 8 95 
$10 10 


And thereupon, on the said first Monday of November, 1885, come 
into the circuit court here the said plaintiffs, by Albert Constable and 
John J. Donaldson, Esquires, their attorneys, and the said defendant, 
by J.S. Wirt, J. K. Cowen, and H. L. Bond, Jr., Esquires, its attorneys. 


Motion to Remand Case to the Circuit Court for Dorchester Co. Filed 
7 2nd Nov., 1885. 


In the Circuit Court of the United States for the District of Maryland. 
Burns & Noakes rs. THE BALTIMORE & Onto RAILROAD Co. 


The plaintiff in the above-entitled cause respectfully moves the 
court to remand the record of the same to the circuit court 
21 for Dorehester county for trial for the following reasons: 
Ist. Because the petition for the removal of said cause from 
said State court to this court for trial came too late. 
2nd. Because one of the plaintiffs, namely, John G. Noakes, was 
at the time the said suit was instituted a citizen of Maryland. 
ALBERT CONSTABLE, 
Att’y for PUffs. 


Plea to the Petition of the Defendant for Removal. Filed 28th Nov., 1885. 
In the Circuit Court of the United States for the District of Maryland. 


Burns & NoAKEs rs. THE BALTIMORE AND Oaro R. R. Co. 


The plaintiffs, by their attorney, Albert Constable, for a plea tc 
the petition filed in this case by the defendant praying for the re- 
moval of this suit from the circuit court for Dorchester county to the 
circuit court of the United States for the district of Maryland, say 
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that at the time the above-entitled suit was instituted in the 
circuit court for Cecil county John G. Noakes, one of the 
22 laintiffs, was a citizen of Maryland and not a citizen of 
ennsylvania. 
ALBERT CONSTABLE, 
PUffs’ Att'y. 


On this 28 day of November, 1885, in open court, poncney 
appeared John G. Noakes, and made oath that the plea hereto an- 


nexed is true in substance and in fact. 
JAS. W. CHEW, Clerk. 


Whereupon, all and singular the premises being seen and heard 
and by the court here fully understood, the said court made the fol- 
lowing findings and passed the following order, to wit: 


Order to Remand Case. Filed 5th March, 1886. 


United States Circuit Court in and for the District of Maryland. | 
November Term, 1885. 
Burns & Noakgs 
vs. 
ax THE BALTIMORE AND Ont10 Rartroap CompPaANy. 
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This cause coming on for hearing upon the plea filed by the 

23 plaintiffs in this court and their motion to remand this cause 

to the circuit court for Dorchester county, oral testimony as 

to the citizenship of the said John G. Noakes, one of the plaintiffs in 

the cause, was taken in open court, and the said plea and motion 

were argued by counsel for plaintiffs and defendant, respectively, 

and submitted to the court for consideration and decision, and the 
same having been duly considered, the court finds— 

1. That the said John G. Noakes was not at the time of the insti- 
tution of this suit and has not since become a citizen of the State of 
Maryland, but that both the plaintiffs in this cause are citizens of 
other States than the State of Maryland, and were so at the time of 
the institution of this suit. 

2. The court is of opinion, upon the facts stated in the agreed 
statement of facts filed in the cause ir this court for the purposes of 
the motion to remand and the facts disclosed by the record trans- 
mitted to this court from the circuit court for Dorchester county, 
that the defendant’s petition for the removal of the case from said 
circuit court for Dorchester county into this court was not made in 
time to entitle the defendant to such removal under the statutes of 
the United States relating to the removal of causes from the courts 
of a State to the circuit court of the United Siates. 

Therefore it is by the circuit court of the United States in and for 
the district of Maryland and by the authority thereof, this 5th day 
of March, 1886, ordered that the said motion be, and the same is 
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hereby, granted for the reason above stated, and that this 
cause be, and it is hereby, remanded to the circuit court for 


Dorchester county with costs to plaintiffs. 
THOS. J. MORRIS, Judge. 


Defendant's Bill of Exceptions. Filed 3rd April, 1886. 


At the hearing of the plaintiffs’ motion to remand this case to the 
circuit court for Dorchester county, Marvland, the following agreed 
statement of facts was filed: 


In the Circuit Court of the United States for the District of Maryland. 
Burns & NoAKEs vs. BALTIMORE & Ouro R. R. Co. 


It is agreed in the above case as follows: 

1. That the circuit court for Cecil county holds four terms in each 
year, commencing, respectively, on the 3rd Monday of March, the 
3rd Monday in June, the 3rd Monday in September, and the 2nd 
Monday in December. 

2. That the second day of each term is a rule day and one inter- 
mediate day between each of said terms is also a rule day. 

3. That the March, September, and December terms are jury 
25 terms, when cases can be tried before juries. The June term 
is a non-jury or chancery term, and in all respects like the 

other terms, except that there is no jury in attendance. 

4. That the term next succeeding the term at which the process 
in any suit is returned is the trial term and the cause can then be 
tried, unless said term at which the cause otherwise would stand for 
trial happens to be the June or non-jury term. 

5. That the above cause was instituted in the circuit court for 
Cecil county in March, 1884, and defendant returned, summoned to 
the June term. 

6. That the September term of said court, 1884, was the term at 
which said cause could have been first tried by the law of the State 
of Maryland, and the practice of said circuit court provided a decla- 
ration had been filed before the preceding rule day. 

7. That in order to entitle a plaintiff to have his cause tried 
against the protest of a defendant at the term next succeeding the 
term at which the suit was brought and process served upon de- 
fendant it is necessary that a declaration should be filed in the 
cause not later than the rule day immediately preceding the said 
term. 

8. That in this case the declaration was filed on the rule day in 
October, 1884—that is, the intermediate rule day between the Sep- 
tember and December terms. 

9. That this case stood on the trial docket of December term, 1884, 
and had the case not been removed to Dorchester county on petition 

of defendant could have been forced to trial at said term, 
26 ~—scuniless the defendant had got a continuance on the ground of 
absent witnesses. 
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10. That in this case if a declaration had been filed at any time 
on or before the rule day in August, 1884—that is, the intermediate 
rule day between the June and September terms—the case could 
have been forced to trial by the plaintiffs, notwithstanding the dis- 
sent of the defendant at the September term, 1884, unless the de- 
fendant obtained a continuance at that term on the ground that it 
had an absent witness, whose testimony was material and compe- 
tent, and whom it had used due diligence, in the opinion of the 


court, to obtain. 
JOHN S. WIRT, 
Def’dt's Att'y. 
ALBERT CONSTABLE, 
JNO. J. DONALDSON, 
For Pt ffs. 


Whereupon, after hearing argument by the counsel for the re- 
spective parties, the court passed the following order: 

(The order above referred to is the same as found on page 31 of 
this record.) ) 

To which ruling and action of the court in remanding this cause 
to the circuit court for Dorchester county aforesaid and the passage 
of said order therefor the defendant excepts and prays the court to 
sign and seal this its bill of exceptions, which is accordingly done 
this 3rd day of April, A. D. 1886. 2 

THOS. J. MORRIS, Judge. [sEAL.] 


27 Prayer for Writ of Error and Order Thereon. Filed 3rd April, 
1886. 


In U. S. Circuit Court, Dist. of Md. 


JoHN Burns and Joun G. NoAKEs 
os | 
BaLTIMORE & OHIO RatLroaD Co. 


The defendant in this case prays a writ of error to the Supreme 
Court of the United States from the judgment remanding the case 
to the circuit court for Dorchester county, State of Maryland, and 
for such other process as may be requisite. 

COWEN & CROSS, 
HUGH L. BOND, Jr., 


Att’ys for Deft. 


3 APRIL, 1886. 
Let the writ of error issue as prayed. 
_ THOS. J. MORRIS, Judge. 


And thereupon the said defendant, by its attorneys aforesaid, pro- 
uced the writ of the United States of America for the correcting of 
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16 THE BALTIMORE AND OHIO RAILROAD CO. VS. 


aforesaid, so as aforesaid rendered, with all things thereunto relat- 
ing, be transmitted to the Supreme Court of the United States to be 
held at Washington on the second Monday of October next, the 
tenor of which writ is as follows, to wit: 


28 UnitTep StaTEs OF AMERICA, 88: 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the district of Maryland, 
Greeting: 

Because in the record and proceedings asalso in the rendition 
of the judgment of a plea which is in the said circuit court before 
you or some of you, between John Burns and John G. Noakes, 
plaintiffs, and The Baltimore and Ohio Railroad Company, a mani- 
fest error hath happened, to the great damage of the said defendant, 
as by its complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further, 
to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 3d day of April, in the year of our Lord 
one thousand eight hundred and eighty-six. 

[The Seal of the Circuit Court, Maryland.) 

JAS. W. CHEW, 
Clerk of the Circuit Court of the United States 
for the Maryland District. 
Allowed by— 


JuDGE MORRIS. 


28} [Endorsed :] Burns & Noakes vs. Baltimore and Ohio R. 
Co. Writ of error. 


The above writ of error was served by lodging a copy thereof 
for the plaintiff- in the clerk’s office of said circuit court on this 
3d day of April, 1886, within sixty days after the rendition of the 


judgment aforesaid. 
JAS. W. CHEW, 
CUE of said Circuit Court. 


29 Writ of Error Bond. Filed 5 April, 1886. 


Know all men by these presents that The Baltimore and Ohio Rail _. 
road Company, a body corporate under the laws of the State of Mary_ 
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land, and W. H. Ijams, of ees ay: ae and, are 
firmly bound unto John Burns and John G. Noakes in the sum of 
five hundred dollars, current money, to be paid unto the said John 

Burns and John G. Noakes, their executors, administrators, or as- 

signs ; to the payment of which, well and truly to be madeand done, 

we bind ourselves and each of us, our and each of our heirs, ex- 

ecutors, and administrators, jointly and severally, firmly by these 

presents. 

Sealed with the corporate seal of said company and with the seal 
of the said W. H. Ijams. Dated this 3rd day of April, in the year of 
our Lord one thousand eight hundred and eighty-six. 

Whereas lately in the circuit court of the United States for the 
district of Maryland, in a cause in said court wherein the said John 
Burns and John G. Noakes were plaintiffs and the said Baltimore 
and Ohio Railroad Company was defendant, a judgment was 
rendered against the said defendant, from which said judgment the 
said defendant has sued out a writ of error to the next term of the 
Supreme Court of the United States to be held at tae city of Wash- 
ington on the second Monday of October next: 

Now, the condition of the above obligation is such that if 

30 ~=—stthe said Baltimore and Ohio Railroad Company shall cause 
a transcript of the record and proceedings of the said circuit 

court to be transmitted to the said Supreme Court within the time 
appointed by law and shall prosecute its said appeal with effect and 

y all costs of said circuit court in case it shall fail to make good 
its plea and pay all damages and costs that may be adjudged against 
it in the said Supreme Court, then this obligation shall be void ; 
otherwise to be and remain in full force and virtue. 

(x. s.] THE BALTIMORE & OHIO 
RAILROAD COMPANY, 
By SAMUEL SPENCER, 


Vace- President. 
W. H. IJAMS. [sEzaL.] 
Attest: W. H. IJAMS, Secretary. 
Signed, sealed, and delivered in presence of— 


H. L. BOND, Jr., 
As to W. H. Ijams. 


The foregoing bond is thus endorsed, to wit : “Bond approved. 


~~~. Hugh L. Bond, c’t judge.” 


In pursuance whereof and according to the statute in such case 
lade and provided a record of the judgment aforesaid, with all 
‘uings thereunto relating, together with the said writ of error an- 


; pred. is hereby transmitted to the said Supreme Court accordingly | 
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1S THE B. AND O. RAILROAD CO. VS. JOHN BURNS ET AL. 


31 The United States of America to John Burns and John G. 
Noakes, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
fourth circuii in and for the district of Maryland, wherein The Balti- 
more and Ohio Railroad Company is plaintiff in error and vou are 
defendants in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Thomas J. Morris, judge of the Maryland 
district, this Sth day of April, in the year of our Lord one thousand 
eight hundred and eighty-six. 

[The Seal of the Circuit Court, Maryland. ] 


THOS. J. MORRIS, Judge. 


Service admitted on this Sth day of May, 1586. 
JAS. T. DONALDSON, 
Att’y for PUF. 


[Endorsed:] S$. Burns, &c., vs. B. & O. R. Co. Citation. (Have 
Mr. Donaldson admit service for pI'ff.) 


On this — day of ,in the vear of our Lord one thousand 
eight hundred and eighty- —, personally appeared before 
me, the subscriber, —, and makes eath that he delivered a true copy 
of the within citation to 


Sworn to and subscribed the — ——, A. D. 1S8S-. 
$2. Usitep Srates of America, | To wit: 
District of Maryland, } 


I hereby certify that the foregoing is a full and true transcript of 
the record and proceedings of the circuit court of the United States 
for the fourth cirewit in and for the district of Maryland in the 
therein-entilted cause. 

In testimony whereof I hereto set my hand and affix the seal of 
the suid circuit court on this fourteenth day of June, A. D. 1886. 

[The Seal of the Circuit Court, Marvland.] 
JAS. W. CHEW, 
Clerk of said Circuit Court. 


Endorsed on cover: Maryland C.C. U.S. No. 581. The Balt 
more and Ohio Railroad Company, plaintiff in error, rs. John Bur 
and John C. Nokes. Filed July 2, 1886. 
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JOHN BURNS AND JOHN G. 
NOAKES, 
Defendants in Error. 


f 


STATEMENT OF THE CASE. *« 


This is an appeal from the order of ‘the Circuit ( 
United States for the District. of Maryland 1 
' ease to the Circuit Court for Dorchester County, 


by the Plaintiff in error, the Defendant below. } 
_ begun February, 1884, in the Circuit Court for out 
_ Maryland, “by titling,” that is, by the plaintiffs sui 
writ of summons against the defendant, without 

_ declaration or complaint [Record p. 2.] -The frat 
was returned ‘non est;”’ but an alias writ reternahie 
June Term of the Court was returned “summoned” 
p- 3.] There are four terms in the Cecil County € 

the March, June, September and December 

the June Torm is Chancery Term #ith we jaca 
The second day of each mh tte tier. and om 
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2 s At the June Term no declaration ora od ix this 


“2 


€ ‘appearance entered for the defendant, and the case was ntered 4 ae 2 


> “centinued’’ to the September term [Record p. 3.) At the * A 


°- first rule day of the September term there was again no de- - 

‘Selaration by the plaintiffs, or appearance by the defendant, 

and the case was again continued to the December Term [Re- . 

3 - cord p. 3.] However, at the intervening rule day before the 

+ : -- December term the plaintiffs filed their declaration. It be- 

- tame thereupon the duty of the defendant to appear and plead 

“* or demur to the declaration at the December term to which 

< the case had been continued. This the defendant did, and - 

< the case was duly entered on the trial docket for that term 

= cso pp. 485.) During this same December term, the 

3 - Court on petition of the defendant, transmitted the record in 

=. the case to the Circuit Court for Dorchester County for trial, 

g Sr accordance with the provisions of Section 8 of Article 4 of 

a . the Constitution of Maryland, as amended under the Act of 

. 5 Apel 11, 1874, Maryland Laws, 1874, Ch. 364. [Record pp. 
6&7.) 


=a ‘The current term of the Dorchester County Court was its 
= January term, and this case, when transmitted to that Court, 
2 took its_place on the trial docket by virtue of the terms of the 
a .. constitutional provision, just as a case ready for trial that had 

> been begun in that Court. The terms of that Court are fixed 

=. by Section 74 of Article 10, Maryland Code Public Local Laws, 
é : title “‘ Dorchester County,” which is as follows : : 


& : 


~s 
. on ted 


> Dorchester County in each year, commencing on the fourth 
© Monday in each of the months of January, April and July, 
=i and the second Monday of November.” 


E ~ At this same January term of the Dorchester County Court a 2 


07g, There shall be four terms of the Circuit Court for . 


Ports oF Law. 


"Tie defendants in exror base their argument on theif 
St, She Septeabar eaaye whe Se tani st oS 
petition for removal should have been filed.. At 
ber term no declaration had awinaiacts 


~ of summons. aux ics sstdes tnieae aa 

- plaintiffs in filing their declaration. No rule 6t't 
required a declaration to be filed before it was 4 ad, i 
case was certainly not in law triable until a ¢ 

been filed. 1 abled at he Deo tk 
trial term of this case, and not the Septesiber tent 
tended by defendants in error, under the rule laid di 
-Pallman Palace Car Co. vs. Speck, 113 U. 8S. 87. 


The cases cited by defendants. in error in their 1 
lend no sapport to the proposition that a def 
pear and remove a suit upon the mere service of s 
his cause of action, or otherwise the defendant © 
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Fours ato whether the transnital from the Coll County” 
: * “Court to the Court of Dorchester County might not be a waiver 
: . % “by the defendant of its right to remove. Although the defen- 
©" Gants in error in their brief do not contend that the trans- ~ 

- mittal of this case for trial from one court to the other in any : 5 “¢ 
“;way affected the right to remove it, still it may be well to j 
= . Btate briefly the ground taken by the plaintiff in error on that 
= = point. Taking it as conceded that the December term of the 
3 Cecil Court was the trial term, the effect of the transmittal of “s ? 
~ the case to the Dorchester Court was simply to substitute the | § 
pending term of the Dorchester Court as the trial term of the <f. 
— case, in the stead of the December term of the Cecil Court. 
.. This is clear from the terms of the constitutional provision : 

~ itself, as well as from the form of entries in the record. The 
a =. Provisions of the Sth Section of Article 4 of the Constitution, i 
4 os amended under ch. 364 Md. Laws 1874, so far as they re- $ ; 
3 late to civil cases, are as follows : 


“Sec. 8. The parties to any cause may submit the same to at. 
x - the Court for determination without the aid of a jury, and én : 
= all suits or actions at law, issues from the Orphans’ Conart, or 
~ . from any Court sitting in equity, and in all cases of present- 
; = ments or indictments for offences, which are or may be punish- 
= able by death, pending in any of the Courts of law in this 

\ State, having jurisdiction thereof, upon suggestion in writing 
8 -ander oath of either of the parties to said proceedings, that 
=. such party cannot have a fair and impartial trial in the Court 
=. in which the same may be pending, the said Court shall order 
F< and direct the record of proceedings in such suit or action, 
x = -Gssue, presentment or indictment, fo be transmitted to some 
* other Court having jurisdiction in such case for trial; . . . 
= Vena such right of removal shall exist upon suggestion in cases 
os ‘when all the judges of said Court may be disqualified under 
_o the provisions of this Constitution to sit in any such case; 
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mer as if suck suit or action, issue, presesiteenl ts in — 
had been originally instituted therein ; and the ant 
sembly shall make such modification of oxiting law ati 
Se enceneiny to niguiats kk Ge Rese tea im,” 


The Court will notice that no continuance is ontared taj 
éase, but the order is that it be transmitted for trial te # ai | 
chester Court, “aad mie Cent,” 0 get eae _ 
tional provision, ‘‘to which the record of 7 Z 
suit or action may be so'tranamitied, shall hear ond di 
the same in like manner as if such suit or action < ; 
nally instituted therein.”? The removal is not to & 
lar term of the Dorchester Court, there is no new tons ii 
case, no continuance éntered, but the case goes from < - 
to the other and may be called up for trial im the cour$ to 


it is removed immediately upon the filing of the record & 
en hawtbsetonnaretnemiela wipes 
operation of this law substituted for the December te 
Cecil Court, as the trial term of this case. It follows t 
application for removal to the United States Court, w 
made to the January Term of the Dorchester Court, ¥ 
_ §m time. There had been no other trial term in this.e 


Moreover, in deciding whether a petition for | 
been filed in time, under the 3rd section of the Act of 
1875, only the proceedings in the State Court from v 
removal is sought, are to be considered. The languag 
section is ‘That whenever either party” “shall desitegeg 
move such suit from a State Court to the Circuit a i ae: ¢ f | 
United States, he or they may make and file a petition fii 
ee before_or ot tas oom 
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i Fémoval of such suit into the > Ctreatt Coart tobe da i he 
4 * dintrict when such suit is pending.” : S oe Fe TS 
| ‘The petition must be filed where? ‘In such State Court, ie., 
ES the. State Court from which the party desires to remove.”’ 
aa = ‘Before or at the term at which said cause could be first 
% i tried.” Term of what Court? Tried where? Why, “in such 
+ State Court,’’ ¢. e., the Court from which the removal is sought. 


“There must have been no trial of the case. There can be no re- 

#4 Ns tcc jippllets Gout But it is from the trial Court 
- = in which the suit is pending that the party desires to remove 
Eten It is only as to that Court that he exercises his right 
to prefer the Federal tribunal, and it is only to the proceed- 
tags in that Court thatthe law looks to see whether he has ex 
*ercised his right in time. To construe the law otherwise 

p would be to construe into it a defect that does not, in fact, 
< exist. For instance, suppose that after this case had been 


é (transmitted to the Dorchester County Court on the application 
=. of the defendant, the plaintiffs had discovered circumstances 


re + affecting the Dorchester Court which did not affect the Cecil 
Ee E Gours and which would perhaps deprive them of a fair trial 
_-in the Dorchester Court, would they have lost their right to 

~ "Reel the protection of the Federal Court?, Under the letter of 

-) the Act of 1875, no such casus omissus exists. What good 


» Purpose can be served by departing from the letter of it? 


=". Again, it was in the power of the plaintiff, as well as the 
3 — to cause the case to be transmitted from one county 
¥ Court to another. If in this case the plaintiff had exercised 
that . surely this Court could not hold that the defendant 

's ‘lost its right to remove the case to the United States 
& Cot rt, provided its application was filed at the then pending 
< be m of the Dorchester Court. But unless the plaintiff in 
-Srtor is right in its contention as to the effect of the removal 


‘been a trial term in the case. The effect of such 
one State Court to another must be the same, | 
done at the instance of one party or the other. 


No question of waiver or submission to the & 
tion can arise. In every case of removal, under 
March 3, 1875, the sole question is whether the 
- ing has complied with the requirements of that A 
- and manner of his application for removal ; oka 
plied then his right to remove under that Act is a 
~ only election that the removing party van be. @ 
~~ make is between the Federal Court and the-t 
| which the suit in pending when the petition for my 
filed. Won constat, that the same reasons for ¢ 


right of removal to the Federal Court existed —_ i 


Y te 


different State Court in which the case was formerly J i? 


Under the provision of the Maryland Constitutioa, eS 
determines to what other Court the case shall be # 
i It is cubuitted that the defendant 


that the order of the Circuit Court of the United § 


the District of Maryland remanding the case to thet 
- Court should be reversed. 
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| NO. 5814. 

| BALTIMORE & OHIO RAILROAD COMPANY, 

: PLAINTIFF IN ERROR. 

! | v8. : 
| JOHN BURNS AND JOHN‘G. NOAKES, 
: DEFENDANTS IN ERROR. 


BRIEF FOR DEFENDANTS IN ERROR, AND NOTICE : 
OF MOTIONS. 


ALBERT CONSTABLE, 
Counsel for Defendants in Error. 
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NO. 581. 
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BALTIMORE & OHIO RAILROAD COMPANY, 


US. 
JOHN BURNS AND JOHN G. NOAKES, 


To the Baltimore. & Ohio Railroad Company, Plaintiff in Error, 
in said cause, and John K. Cowen its Solicitor. 


Take notice that at the opening of said Court on the day 
of or as soon thereafter as the same can be reached, I 
will on behalf of John Burns and John G. Noakes, Defendants in 
Error, move said Court, in the court room thereof in Washington, 
D. C., to advance said cause on the Calender of said Court, and to 
submit the same for decision on the Brief of the Appellee, a copy of 
which ts heretd attached. 

Also take notice, that at the same time and place, I will move said 
Court to afirm the order appealed from on the ground that said 
writ of Error was taken for delay only, and because the question on 
which the jurisdiction depends is so frivolous as not to need further 
argument; which motion will also be submitted on the Brief hereto 
attached. Respectfully, 

ALBERT CONSTABLE, 
Counsel for Defendants in Error. 
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BALTIMORE & OHIO RAILROAD COMPANY, 
PLAINTIFF IN ERROR. 
0S. , 
JOHN BURNS AND JOHN G. NOAKES, 
DEFENDANTS IN ERROR. 


BRIEF OF DEFENDANTS IN ERROR. 


This action was instituted by Burns & Noakes against the B. & O. 
R. R. Co., in the Circuit Court for Cecil County, Maryland, in 
March, 1884, and the defendant was retumed summoned, and ap- 
peared by Counsel, to the June Term of that year. 

The Circuit Court for Cecil County has four terms a year, namely, 
in June, in September, in December, and in March—all, except the 
June Term, being terms at which juries attend. By the law and the 
practice of the Court, this cause would first have stood for trial and 
could have been tried at the September Term next succeeding the 
June Term to which the defendant was summoned. At the Septem- 
ber Term, however, the cause was continded to the December Term, 
at which latter Term, although Defendants in Error were pressing 
for trial, Plaintiff in Error had the case, upon its petition and affida- 
vit, removed to the Circuit Court for Dorchester County. 

After the case reached the Circuit Court for Dorchester County, 
Plaintff in Error presented its petition for a removal into the United 
States Court at Baltimore, and the removal was made. 

_ Afterwards, upon motion of the Defendants in Error, the Uuited 
States Court at Baltimore remanded the case to the Circuit Court for 
Dorchester County, upon the ground that the petition for removal 
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had not been presented in time. Whereupon the Plainuff in Error 
brings the Record into this Court. 

See agreed statement of facts folio pp. 24, 25, 26 of the Transcript. ie 
That statements of facts shows, that the September Term of the ! 
Circuit Court for Cecil County was the Term at which Plaintiff in 
Error was bound to file its petition, if it wished the cause removed 
into the United States Court. That was the Term of the State 
Court at which the cause first stood for trial, and could have been 
tried. But the Plaintiff in Error did not then file its petition, or 
even at the December Term. __ - | | 

In Gregory vs. Hartley, 113 U. S., at p. 745. this Court said: | 
‘The Act of March, 1875, ch. 137, sec. 3, which governs this case, | 
provides that the petition for removal must be filed at or before the 
Term at which the cause could be first tried, and before the trial. 
This has been construed to mean the first Term at which the cause | 
is in law 47za6/e—the first Term in which the cause would stand for 


trial if the parties had taken the usual steps as to pleadings and other 
preparations. Babbitt vs. Clarke, 103 U. S., 606; Pullman Palace + r 
Car Co. vs. Speck Ante, p. 87.”’ é, | 


These authorities dispose of the case, and the order of Court 
below should, therefore, be affirmed. 


ALBERT CONSTABLE, 
Counsel for Defendants in Error. 
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Supreme Court of the United States. 


re my 


No. 881. 


The Baltimore & Ohio Railroad Co. —_. 


Plaintiff in Error, | = 


2g vs. 


John Burns and John G. Noakes, 


Defendants in Error: 


4 ne oo Qwest 
; 


Brief of Plaintiff in Error on motion of Defend- 
ants in Error to affirm. 


a elas 


JOHN K. COWEN, 


HUGH L. BOND, Jr., 
F Of Counsel for Plaintiff in Error. 
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THE BALTIMORE AND OHIO 


RAILROAD COMPARY, Sn preme #) ourt 


Plaintiff in Error, 
vs. 


JOHN BURNS AND JOHN G. UNITED STATES. 
"NOAKES, OCTOBER TERM, 1887. 


Defendants in Error. No. 881. 


Brief of Plaintiff in Error on motion of Defendants in 
Error to affirm. 


This is an appeal from the order of the Circuit Court 
of the United States for the District of Maryland re- 
manding this case to the Circuit Court for Dorchester 
County, Maryland, whence it had been removed under 
the Act of March, 3 1875, by the Plaintiff in error 
the Defendant below. The suit was begun February, 
1884, in the Circuit Court for Cecil County, Maryland, 
‘‘by titling,’”’ that is, by the plaintiffs suing out a writ 
of summons against the defendant, without filing any 
declaration or complaint. The first summons was re- 
turned ‘‘non est ;’’ but an alias writ returnable to the 
June Term of the Court was returned ‘‘summoned.”’ 
There are four terms in the Cecil County Court, namely, 
the March, June, September and December Terms, of 
which the June Term is 2 Chancery term with no jury 
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in attendance. The second day of each term is a rule 
day, and one intervening day is also a rule day. 


At the June Term no declaration was filed in this 
case, no appearance entered for the defendant, and the 
case was entered ‘‘continued”’ to the September term. 
At the first rule day of the September term there was — 
again no declaration by the plaintiffs, or appearance 
by the defendant, and the case was again continued to 
the December Term. However, at the intervening rule 
day before the December term the plaintiffs filed their 
declaration. It became thereupon the duty of the de- 
fendant to appear and plead or demur to the declara- 
tion at the December term to which the case had been 
continued. This the defendant did, and the case was 
duly entered on the trial docket forthat term. During 
this same December term, the Court on petition of the 
defendant, transmitted the record in the case to the 
Circuit Court for Dorchester County for trial, in ac- 
cordance with the provisions of Section 8 of Article 4 
of the Constitution of Maryland. 


The current term of the Dorchester County Court 
was its January term, and this case, when transmitted 
to that Court, took its place on the trial docket by 
virtue of the terms of the constitutional provision, just 
as a case ready for trial that had been begun in that 
Court. The terms of that Court are fixed by Section 
74 of Article 10, Maryland Code Public Local Laws, 
title ‘«‘ Dorchester County,”’ which is as follows: ‘‘74. 
There shall be four terms of the Circuit Court for Dor- 
chester County in each year, commencing on the fourth 
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Monday in each of the months of J anuary, April and 
July, and the second Monday of November.” 


At this same January term of the Dorchester County 
Court the defendant filed its petition and bond for re- 
moval of the case to the Circuit Court of the United 
States for the District of Maryland, under the Act of 
March 3, 1875. The State Court granted the removal, 
but the Circuit Court remanded the case on the ground 
that the petition for removal was not filed in time under 
the Act of 1875. 


The defendants in error base their argument upon 
this motion on the ground that the September term was 
the term at or before which the petition for removal © 
should have been filed. At the September term no 
declaration had been filed by the plaintiffs and no ap- 
pearance entered by the defendant ; the only proceed- | 
ings in the case had been the issuing and return of the 
writ of sammons. 


There was nothing unusual in the delay of the 
plaintiffs in filing their declaration, no rule of the 
court required a declaration to be filed before it was 
filed, and the case was certainly not in law triable until 
a declaration had been filed. 


It is submitted that the December term was the trial 
term of this case, and not the September term, as con- 
tended by defendants in error, under the rule laid down 
in Pullman Palace Car Co., vs. Speck, 113 U. S. 8&7. 


The cases cited by defendents in error in the brief 
filed on this motion lend no support to the absurd 
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proposition that a defendant must appear and remove 
a suit upon the mere service of a summons upon him 
before the plaintiff has‘furnished any statement of his 
cause of action, or otherwise the defendant will lose his 
right to remove. 


There seemed to be some doubt in the mind of the 


State Court as to whether the removal from the Cecil — 


County Court to the Court of Dorchester County might 
not be a waiver by the defendant of its right to remove. 
Although the defendants in error in their brief on this 
motion do not contend that the transmittal of this case 
for trial from one court to the other in any way affected 
the right to remove it, still it may be well to state briefly 
the ground taken by the plaintiff in error on that point. 
Taking it as conceded that the December term of the 
Cecil Court was the trial term, the effect of the trans- 
mittal of the case to the Dorchester Court was simply to 
substitute the pending term of the Dorchester Court as 
the trial term of the case, in the stead of the December 
term of the Cecil Court. This is clear from the terms 
of the constitutional provision itself, as well as from 
the form of entries in the record. The provisions of 
the Sth Section of Article 4 of the Constitution, so far 
as they relate to civil cases, are as follows: ‘‘Sec. 8. 
The parties to any cause may submit the same to the 
Court for determination without the aid of a jury, and 
in all suits or actions at law, issues from the Orphans’ 
Court, or from any Court sitting in equity, and in all 
cases of presentments or indictments for offences, which 
are or may be punishable by death, pending in any of 
the Courts of law in this State, having jurisdiction 
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thereof, upon suggestion in writing under oath of either 
of the parties to said proceedings, that such party can- 
not have a fair and impartial trial in the Court in which 
the same may be pending, the said Court shall order 
and direct the record of proceedings in such suit or 
action, issue, presentment or indictment, fo be trans- 
mitted to some other Court having jurisdiction in such 
case for trial; . . . . and such right of removal 
shall exist upon suggestion in cases when all the judges 
of said Court may be disqualified under the provisions 
of this Constitution to sit in any such case ; and said 
Court, to which the record of proceedings in such suit 
or action, issue, presentment or indictment may be so 
transmitted, shall hear and determine the same in like 
manner as if such suit or action, issue, presentment or 
indictment had been originally instituted therein ; and 
the General Assembly shall make such modification of 
existing law as may be necessary to regulate and give 
force to this provision.” 


The Court will notice that no continuance is entered 
in the case, but the order is that it be transmitted for 
trial to the Dorchester Court, ‘‘and said Court,’’ to 
quote from the constitutional provision, ‘‘to which the 
record of proceedings in such suit or action may be so 
transmitted, shall hear and determine the same in like 
manner as if such suit or action had been originally 
instituted therein.”” The removal is not to any par- 
ticular term of the Dorchester Court, there is no new 
term in the case, no continuance entered, but the case 
goes from one Court to the other and may be called up 
for trial in the Court to which it is removed immedi- 
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ately upon the filing of the record therein. In short, 
the January Term of the Dorchester Court was by 
operation of this law substituted for the December 
Term of the Cecil Court, as the trial term of this case. 
It follows that the application for removal to the 
United States Court, which was made to the January 
Term of the Dorchester Court, was made in time; there 
had been no other trial term in this case. 


Again, it was in the power of the plaintiff, as well as 
the defendant, to cause the case to be transmitted from 
one county Court to another. If in this case the plain- 
tiff had exercised that right, surely this Court could 
not hold that the defendant had lost its right to remove 
the case to the United States Court, provided its appli- 
cation was filed at the then pending term of the Dor- 
chester Court. But unless the plaintiff in error is 
right in its contention as to the effect of the removal 
from one State Court to the other, the plaintiff would 
have the power to bar the removal of the case to the 
United States Court by the defendant, because there 
would have already been a trial term in the case. The 
effect of such removal from one State Court to another 
must be the same whether it is done at the instance of 
one party or the other. 


No question of waiver or submission to the State 
jurisdiction can arise. In every case of removal, under 
the Act of March 3, 1875, the sole question is whether 
the party removing has complied with the requirements 
of that Act in the time and manner of his application 
for removal ; if he has so complied then his right to 
remove under that Act is absolute. 


Of course such a case as the present could have arisen 
only out of mistake which is not likely to occur again. 
It is submitted that in spite of the mistaken removal 
from one State Court to another the defendant had 
| not lost its right to remove this case to the United 
States Court, and that the order of the Circuit Court 
of the United States for the District of Maryland re- 
manding the case to the State Court should be reversed. 


JOHN K. COWEN, 


HUGH L. BOND, Jr., 
Of Counsel for Plaintiff in Error. 
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OCTOBER TERM, 1887. 


No. 157. : 
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ae Se _ THOMAS C. POWER, JAMES McGARRY, WILLIAM MH 
ANDREW M. JOHNSON, AND JOSEPH V. Mec NI | 
APPELLANTS, | 2 a a 

vs. = 
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- ISAAC G. BAKER, JOHN T. MASSIE, WILLIAM G@.’ 
RAD, AND CHARLES E. CONRAD, OWNERS oi’ 
STEAMER “COLONEL McLEOD.” 


FILED OCTOBER 23, 1884. 


No. 307. 


ISAAC .G. BAKER, JOHN T. MASSIE, WILLIAM G 
RAD, AND CHARLES E. CONRAD, OWNERS or’ vf 
STEAMER “COLONEL McLEOD,” APPELLANTS," ee 
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SUPREME COURT OF THE UNITED STATES. 
oa OCTOBER TERM, 1887. 


No. 157. 


THOMAS C. POWER, JAMES McGARRY, WILLIAM M. REES, 
ANDREW M. JOHNSON, AND JOSEPH V. McKNIGHT, 
APPELLANTS, 


_ O8.: 


ISAAC G. BAKER, JOHN T. MASSIE, WILLIAM G. CON- 
RAD, AND CHARLES E. CONRAD, OWNERS OF THE 
STEAMER “COLONEL McLEOD.” 


FILED OCTOBER 23, 1884. 


No. 307. 


ISAAC G. BAKER, JOHN T. MASSIE, WILLIAM G. CON- 
RAD, AND CHARLES E. CONRAD, OWNERS OF THE 
STEAMER “COLONEL. McLEOD,” APPELLANTS, 


vs. 


THOMAS C. POWER, JAMES McGARRY, WILLIAM M. REES, 
ANDREW M. JOHNSON, AND JOSEPH V. McKNIGHT. 


FILED SEPTEMBER 25, 1885. 


APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MINNESOTA. 


Jupp & Derweicer, Paixtexs, Wasnixetron, Ocroser 8, 1887. 
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1 _In the United States Circuit Court in and for the District of 
Minnesota. In Admiralty. 


Isaac G. Baker, Jonn T. Massirz, Wintiam G. Conran, and 
Charles E. Conrad, Owners of the Steamer Colonel McLeod, Libel- 
lant- & Respondent, 

agatnst 


THomas C. Power, JamMes McGarry, Wittram M. Ress, ANDREW 
M. Jonnson, and JosepH V. McKniaut, Appellants. 


By the Honorable R. R. Nelson, ex officio, one of the judges of 
circuit court of the United States for the district of Minnesota. 


To Isaac G. Baker, John T. Massie, William G. Conrad, and Charles 
E. Conrad, the above-named libellants and respondents: 


Whereas Thomas C. Power, James McGarry, William M. Rees, 
Andrew M. Johnson, and Joseph V. McKnight have lately appealed 
to the Supreme Court of the United States from a ju t 
2 and decree lately rendered in the circuit court of the United 
States for the district of Minnesota, in the 8th circuit, made 
in your favor and against the said Thos. C. Power e al, and has 
filed the security required by law, you are, therefore, hereby cited 
to appear before the said Supreme Court, at the city of Washi 
in the District of Columbia, on the 13th day of October, 1884, next 
to do and receive what may appertain to justice to be done in the 
premises. 
Given under my hand, at the city of Saint Paul, in the district of 
Minnesota, in the eighth circuit, this fourteenth day of January, A. 
D. 1884, and of the Independence of the United States the one hun- 


dred and eighth. 
R. R. NELSON, Judge. 


3 Usirep Statrs oF AMERICA, \ i> 
District of Minnesota, : 


E. S. Gorman came before me, and, being first duly sworn, doth 
depose and say that at Saint Paul, in said district of Minnesota, on 
the 14th day of January, A. D. 1884, he served on Messrs. Williams 
& Davidson, proctors for said appellees, the foregoing citation and 
also a notice of appeal in the foregoing-entitled cause by then and 
there handing to and personally leaving with said Williams, a mem- 
ber of the said firm ot Williams & Davidson, a true and correct copy 
of said citation and of said notice of appeal and of each of the same, 
and also on the 15th day of January, A. D. 1884, filing with the 
clerk of said circuit court in and for said district of Minnesota the 
said notice of appeal and citation; that each and all of said appellees 
are non-residents of the said district of Minnesota, and, as deponent 

verily believes, cannot be found within said district; and 
4 further this deponent saith not. 
E. 8S. GORMAN. 
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2 T. C. POWER ET AL. VS. I. G. BAKER ET AL., 4C., AND 


Subscribed and sworn to before me this 15th day of January, A. 
D. 1884. 
[ Notarial Seal, Ramsey Co., Minn.] 
DANIEL B. VERMILYE, 
Notary Public, Ramsey Co., Minnesota. 


[Endorsed:] Ent.9 ad. United States circuit court, district of 
Minn. Isaac G. Baker e als. against Thomas C. Power ef als. Cita- 
tion. Filed Jan’y 15, 84. Oscar B. Hillis, clerk. 


5 Circuit Court of the United States of America in and for the 
District of Minnesota. 


Isaac G. Baker et al., Appellees, 
v8. 
Tuomas C. Power et al., Appellants. 


Know all men by these presents that we, Thomas C. Power, 
Samuel T. Hauser, Edward W. Knight, John M. Sweeney, and 
Matthew Carroll, are held and firmly bound unto the above-named 
Isaac G. Baker, John T. Massie, William G. Conrad, and Charles E. 
Conrad in the sum of twenty thousand dollars, to be paid to the 
said appellees; for the payment of which, well and truly to be made, 
we bind ourselves and each of us, our and each of our heirs, execu- 
tors. and administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 3lst day of October, in the 
vear of our Lord one thousand eight hundred and eighty-three. 

Whereas the above-named appellants have presented an appeal 
to the Supreme Court of the United States, at the citv of Washing- 
ton, in the District of Columbia, to reverse the decree rendered in’ 
the above suit by the circuit court of the United States for the dis- 
trict of Minnesota : 

Now, therefore, the condition of this obligation is such that if the 
above-named appellants shall prosecute their appeal to effect and 
answer all damages and costs if they fail to make their appeal 
good, including all just damages for delay and costs and interest on 

appeal, then — obligation shall be void ; otherwise the same 
6 shall be and remain in full force and virtue. 
In witness whereof we have hereunto set our hands and 
seals the day and vear last above written. 
THOMAS C. POWER. _ [sEAt.] 
SAMUEL T. HAUSER. . 
EDWARD W. KNIGHT. “ 
JOHN M. SWEENEY. ° 
MATTHEW CARROLL. “ 


Signed, sealed, and delivered in the presence of— 
MASSENA BULLARD. 


Approved December 21st, 1883. 


GEO. W. McCRARY, 
Circuit Judge. 
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Territory OF MoxtTaxa, ; 
County of Lewis & Clarke, bo: 


Samuel T. Hauser, Edward W. Knight, John M. Sweeney, and 
Matthew Carroll, being duly sworn, depose and say, and each for 
himself saith, that he is worth the sum of five thousand dollars 
over and above all his just debts and liabilities. 

: S. T. HAUSER. 
E. W. KNIGHT. 
JOHN M. SWEENEY. 
MATTHEW CARROLL. 


Subscribed and sworn to before me this 14th day of ————. 
[NOTARIAL SEAL. ] MASSENA BULLARD, 
Notary Public. 


Endorsed. Filed December 21st, 1883. Oscar B. Hillis, clerk. 


7 Unitep STATES OF AMERICA: 
District Court of the United States, District of Minnesota. 


I, William A. Spencer, clerk of said district court, do hereby cer- 
tify and return to the honorable the circuit court of the United States 
for the district of Minnesota that the foregoing, consisting of — 
pages, numbered consecutively from 1 to —, inclusive, is a true and 
complete transcript of the records, process, pleadings, orders, final 
decree, and all other proceedings in said cause and of the whole 
thereof as appears from the original records and files of said court ; 
and I do further certify and return that I have annexed to said 
transcript and included in said paging the original citation, together 
with the proof of service thereof. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Saint Paul, in the district of Minnesota, this 13th 
day of December, in the year of our Lord one thousand eight hun- 
dred and eighty-two, and of the Independence of the United States 
the one hundred and seventh vear. 


[Seal of U. S. Dist. Court.] 
WM. A. SPENCER, Clerk. 


§ Unitep States or America, District of Minnesota: 


United States District Court for the District of Minnesota. In 
Admiralty. 


To the Hon. R. R. Nelson, judge of the district court of the United 
States for the district of Minnesota : 


Isaac G. Baker, John T. Massie, of St. Louis, Missouri, and Wil- 
liam G. Conrad and Charles E. Conrad, of Fort Benton, Montana 
Territory, owners of the steamer Colonel Macleod, exhibit this their 
libel against Thomas C. Power, of Helena, Montana Territory ; James 
McGarry, of Sioux City, Iowa; William M. Rees, of Pittsburgh, Penn- 
sylvania; Andrew M. Johnson, of Leavenworth, Kansas, and Joseph 
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4 T. C. POWER ET AL. VS. I. G. BAKER ET AL., &C., AND 


H. McKnight, of Fort Shaw, Montana Territory, late owners of the 
steamer Butte, in case of maritime tort, and doth allege and articu- 
lately propound as follows, to wit = 

First. That the steamer Butte was a vessel of twenty tons burden 
and upwards, regularly licensed and enrolled under act of Con- 

and registered at Pittsburgh, Pennsylvania, and was owned 
by the aforesaid respondents during the month of November, 
1879. 
9 Second. That the steamer aforesaid was a passenger and oS 
freight vessel, employed in transporting passengers and freight 
to and from points on the Missouri river, under the command, con- 
trol, and management of her captain and part owner, Andrew M. 
Johnson. 

Third. That the libellants aforesaid owned and operated the 
steamer Colonel Macleod, a passenger and freight vessel between 
points on the Missouri river, and that the steamer last aforesaid was 
licensed and enrolled according to the act of Congress and regis- 
tered at St. Louis, Missouri, and was a vessel of twenty tons burden 
and over. 

Fourth. That on or about the 17th day of November, 1879, the 
aforesaid owners of the steamer Butte hauled their vessel out on cer- 
tain marine ways and docks situated at or near Bismarck, Dakota 
Territory, and after hauling her out, in order to keep her from slid- 
ing back into the river, they propped and stayed the said steamer, 
but did such propping and staying so carelessly, negligently, and —_ 
unskillfally that the said steamer broke down the aforesaid props 
and stays, slid into the river, and, without any default, negligence, 

and unskillfulness on the part of the owners and crew of the 
10. __ said Colonel Macleod, collided with the said Colonel MacLeod 
and completely wrecked and sunk her. 

Fifth. That the necessary expenses incurred by tne owners of the 
said Colonel MacLeod in their endeavors to raise her were four thou- 
sand three hundred and thirty-three & 55, dollars; that by their 
efforts the aforesaid owners recovered portions of the aforesaid vessel 
and certain portions of her furniture and machinery, the value of 
which was one thousand and ninety-three dollars ($1,093), and no 
more; that the steamer Colonel MacLeod, on the day that she was 
wrecked and sunk by the steamer Butte, was, at a fair and just val- ©@ ( 
uation, worth fourteen thousand dollars ($14,000). 

Sixth. That by said collision, growing out of the negligence, care- 
lessness, and unskillfulness of the aforesaid owners of the steamer T ae 7 
Butte, the hbellants sustained a loss and were damaged to the 
amount of seventeen thousand two hundred and forty & ;33, dollars 
and interest on the same from November, 1879. 

Seventh. That all and singular the premises are true and within 
the admiralty and maritime jurisdiction of the United States and of 
this honorable court. 

Wherefore the libellants pray that a warrant in due form 
11 of law may issue to the marshal of the district aforesaid, com- 
manding him to arrest the said Thomas C. Power, one of the | 
owners of the steamer Butte, and to have him forthcoming before = 
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LG. BAKER ET AL, 4c, VE. T.C. POWER ETAL 


this honorable court on such day, to be inserted in the warrant, as 
this honorable court shall direct, and then and there to cause him to 
execute a bond, with good and sufficient security, in the sum of thirty 
thousand dollars, conditioned that he will appear before this court, 
answer this libel, will abide its orders, and pay the damages awarded 
the aforesaid libellants on its final decree for the loss sustained 
them from the aforesaid collision, and that this honorable court wi 
decree such other and further Telief, together with the costs, ex- 
penses, and disbursements about this suit expended by said libel- 
lants, as to right and justice appertains and as this court is competent 


to give. 
I. G. BAKER & CO., Ttbellants. 
| WILLIAMS & DAVIDSON, 
Proctors for [ibellants, 3. Paul, Minnesota. 
State OF Missourl, \ a | 
City of St. Louis, : 
Usrrep States OF AMERICA, Ves: 
Eastern District of Missouri, 


12 Isaac G. Baker came before me personally, and, being duly 

sworn, doth say that he is one of the libellants in the above- 
entitled action ; that the foregoing pleading is true, of his own 
knowledge, except as to the matters which are therein stated on his 
information and belief, and as to those matters that he believes it 


to be true. 
ISAAC G. BAKER. 


Subscribed and sworn to before me on this 14th day of June, A. 
D. 1881, at office, in city of St. Louis, Mo. 
[sear] WM. MORGAN, 
Comm’r U. S. Circuit Court Eastern District of Missouri. 


On filing the within libel and otherwise complying with the rules 
of the court let a warrant of arrest issue in this cause against the 
defendant, Thomas C. Power, and let him be held to bail in the sum 
of five thousand dollars ($5,000.00). 

R. R. NELSON, Judge. 


13 [ Endorsed -:}] United States district court, district of Min- 

nesota. Isaac G. Baker dal. rs. Thomas C. Power dal. Libel. 
Filed this Ist day of July, A. D. 1881. Wm. A. Spencer, clerk. Wil- 
liams & Davidson, proctors, St. Paul, Minn. 


14 SraTE OF MINNESOTA, \ ‘ais 
County of Ramsey, “ 
United States District Court for the District of Minnesota. In 
Admiralty. 


Isaac G. Baker a al. va. THomas C. Power 4 al. 


James H. Davidson came before me personally, and, being duly 
sworn, doth sey that, to the best of his knowledge, information, and 
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6 T. C. POWER ET AL. VS. I. G. BAKER ET AL., &C., AND 


belief, Thomas C. Power is a resident of Montana Territory, and 
that the said Power has no property within the jurisdiction of this 
court, and doth state that it is proper and right that a warrant of 
arrest should issue against the said Thomas C. Power to bring him 
before this honorable court and cause him to give bond that he will 
appear and answer the libel in the above-stated case and abide the 
orders of this court and pay the damages awarded the aforesaid 


libellants on its final decree. 
JAMES H. DAVIDSON. 


Subscribed and sworn to before me this Ist day of July, 1881. 
[SEAL. ] " HENRY P. GOODNOW, 
Notary Public, Ramsey Co., Minn. 


15 [ Endorsed :] U. S. district court, dist. of Minnesota. Isaac 

G. Baker e al. vs. Thomas C. Power ed al. Affidavit show- 
ing the propriety of issuing a warrant of arrest. Filed July 1, 1881. 
Wm. A. Spencer, cl’k, by I. N. Cardozo, deputy. Williams & Da- 
vidson, proctors for libellants, St. Paul, Minn. 


16 S&ipulation Entered into Pursuant to the Rules of Practice of this 
Court. 


District Court of the United States of America for the District 
Minnesota. 


Whereas a libel was filed in this court on the Ist day of July, in 
the year of Lord one thousand eight hundred and eighty-one, by 
Isaac G. Baker, John T. Massie, William G. Conrad, and Charles E. 
Conrad against Thomas C. Power, James McGarry, William M. 
Rees, Andrew M. Johnson, and Joseph McKnight in a cause — mari- 
time tort, for the reasons and causes in said libel mentioned, and 
praying that a warrant of arrest may issue against said Thomas C. 
Power and Henry L. Williams and James H. Davidson, of the city 
of St. Paul, Minnesota, sureties, and the said libellants, the parties 
hereto hereby conserting and agreeing that in case of default or 
contumacy on the part of the libellants or their sureties execution 
may issue against their goods, chattels, and lands for the sum of 
two hund and fifty dollars ($250); now, therefore, it is hereby 
stipulated and agreed for the benefit of whom it may concern that 

the stipulators shall be and are bound in the sum of two 
17 hundred and fifty dollars ($250), conditioned that the libel- 
lants above named shall pay such costs as shall be awarded 
against them by this court or in case of an appeal by the appellate 


court. 
JAMES H. DAVIDSON. 
HENRY L. WILLIAMS. 
ISAAC G. BAKER, 
I. G. BAKER & CO, 
By WILLIAMS & DAVIDSON, 
Proctors. 


at -s - ee Pian te 


“Le Bake HP AL, 4c, ¥ | Wee Be +0 wm. #8} 

Taken and acknowledged this 14th day of Jone, E00 hataes ee 

[seat.] WM. MORGAN, 
U. S. Commissioner, Eastern ——— of Missouri. 


District OF MINNESOTA, 88: 


Henry L. Williams and James H. Davidson, ies to the above 
stipulation, being duly sworn, doth depose a y that they are 
worth the sum of five hundred dollars over and eos all their just 
debts and liabilities. 


Sworn this 16th day of June, 1881, before me— 


[sear] HENRY P. GOODENOW, 
Notary Public, Ramsey County, Minnesota. 
18 [Endorsed:] U. S. district court, district of Minnesota. 


Isaac G. Baker 4 al. vs. Thomas C. Power ed al. Libellants’ 
stipulation for costs. Stipulation approved. R. R. Nelson, U. 8. 
district judge. Filed July 1, 1881. Wm. A. Spencer, clerk, by I. 
N. Cardozo, deputy. Williams & Davidson, proctors for libellants, 
St. Paul, Minn. 


19 Unrrep States OF AMERICA, 
District of Minnesota, 


The President of the United States of America to the marshal of the 
district of Minnesota, Greeting : 

Whereas a libel has been filed in the district court of the United - 
States for the district of Minnesota, on the Ist day of July, in the 
year of our Lord one thousand eight hundred and eighty-one, by 
Isaac G. Baker, John T. Massie, of St. Louis, Missouri, and Wm. G. 
Conrad, Chas. E. Conrad, of Fort Benton, Montana Terr., owners of 
the steamer Col. McLeod, inst Thomas C. Power, of Helena, 
Montana Terr’y; James M rry, of Sioux City, Iowa; Wm. M. 
Rees, of Pittsburgh, Pa.; Andrew M. Johnson, of Leavenworth, 
Kansas, and Joseph H. McKnight, of Fort Shaw, Montana Terr’ 
in a certain action, civil and maritime, for a collision therein alleged: : 
that said libellants sustained a loss amounting to seventeen thousand 
two hundred and forty 55, dollars and interest on the same from 
November, 1879, and praying that a warrant of arrest may issue 
against the said defendant, Thomas C. Power: 

Now, therefore, we do hereby empower and strictly charge and 

command you, the said that you take and arrest the 
20 said defendant, if he shall be found in your district, and him 

safely keep, so that you may have his body before the said 
district court on the first Monday in August, A. D. 1881, at the 
court-house in the city of Saint Paul, to answer the said libel and 
to make his allegations in that behalf; and have you then and there 
this writ with your return thereon. 
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8 T. C. POWER ET Al. VS I. G. BAKER ET AL. 4c., AND 


Witness the Hon. R- R. Nelson, judge of said court, at Saint Paul, 
in said district, this first day of July, A. D. 1881. 
[SEAL. } WM. A. SPENCER, Clerk, 
By I. N. CARDOZO, Dep’y. 


The marshal will hold the respondent to bail in the sum of 
$5,000.00. , 
St. Paul, July 1, 1881. 
WM. A. SPENCER, Clerk, 
By I. N. CARDOZO, Dep’y. 


I certify that on the 2d day of July, 1881, at St. Paul, in my dis- 
trict, I arrested the within-named Thomas C. Power. Subsequently, 
having received a bond in the sum of five thousand dollars ($5,000), 
conditioned that the said Thomas C. Power should abide the decree 

of the court in this cause, I discharged the said defendant 
21 from arrest and return the said bond herewith. 


St. Paul, July 5, 1881. 
R. N. McLAREN, 


U. S. Marshal. 
U.S. M. fees ------------ $2 00 
I cists seecetiencnmsnoacenie 26 
Discharge ~-~- .-----~--- 50 
$2 76 
22 [ Endorsed :] United States of America, district of Minne- 


sota. Isaac G. Baker ef al. rs. Thomas C. Power ef al. War- 
rant of arrest. Filed July 5, 1881. Wm. A. Spencer, clerk. 


23 Know all men by these presents that we, Thomas C. Power, 
Patrick H. Kelly, and Joseph Leighton, are held and firmly 
bound unto Robert N. McLaren, marshal of the district of Minne- 
sota, in the sum of five thousand dollars, lawful money of the United 
States of America, to be paid to the said Robert N. McLaren, his 
executors, administrators, or assigns ; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, our and each of our heirs, executors, and administrators, 
firmly by these presents. 
Sealed with our seals. Dated this 2d day of July, A. D. 1881. 
Whereas a libel has been filed in the district court of the United 
States for the district of Minnesota, on the Ist day of July, 1881, by 
Isaac G. Baker, John T. Massie, William G. Conrad, and Charles E. 
Conrad against the above-bounden Thomas C. Power and others in 
a certain action, civil and maritime, to wit, wherein the said plain- 
tiffs claim to have suffered damage to the amount of seventeen 
thousand two hundred and forty ;55, dollars: 
The condition of this obligation is such that if the above-bounden 
Thomas C. Power shall appear in the said suit before the said dis- 
trict court of the United States for the district of Minnesota, 
24 on the Ist Monday in August, A. D. 1881, at the court-house 
in the city of St. Paul, and abide by all orders of the court, 
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interlocutory or final, in the causs and pay the money awafded by ~ 
the final decree rendered therein in said court or in any appellate 
court, then the above obligation to be void ; otherwise to remain in. 


full force and virtue. 
THOMAS C. POWER. SEAL. 
SEAL. 
SEAL. 
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PATRICK H. KELLY. 
JOSEPH LEIGHTON. 


/ Sealed and delivered in presence of— 
a A H. A. WILSON. 
, ‘ C. S. BUNKER. 


STATE OF MINNESOTA, \ as: 
District of Minnesota, County of Ramsey, : 


Patrick H. Kelly and Joseph Leighton, being duly sworn, doth 
each for himself say that he resides at the city of St. Paul, in the 
State of Minnesota, and that he is worth the sum of ten thousand 
dollars over and above his just debts and liabilities. 

JOSEPH LEIGHTON. 
PATRICK H. KELLY. 


Subscribed and sworn to before me this 2d day of July, 1881. 
- . [SEAL. CHAS. S. BUN KER, 
Notary Public, Ramsey Co. 
25 [Endorsed :] U. S. district court, district of Minnesota. 


Isaac G. Baker e al. vs. Thomas C. Power 4 al. Bond of 
Thos. C. Power, with Patrick H. Kelly and Joseph Leighton as 
sureties. Filed July 5, 1881. Wm. A. Spencer, clerk. 


26 Uwsrrep Srares oF AMERICA, } a 
District of Minnesota, 


The President of the United States of America to the marshal of the 
United States for the district of Minnesota, Greeting : 


Whereas a libel has been filed in the district court of the United 
States for the district of Minnesota, on the Ist day of July, A. D. 1881, 
by Isaac G. Baker, John T. Massie, William G. Conrad, and Charles 
E. Conrad against Thomas C. Power, James McGarry, William M. 
Rees, Andrew M. Johnson, and Joseph H. McKnight in a certain 
action, civil and maritime, for a maritime tort for ages therein 
all to be due the said libellants, amounting to seventeen thou- 
sand two hundred and forty ;55, dollars and interest on the same 
from November, 1879, and praying that a monition may issue against 
the said defendants pursuant to the rules and practice of this court: 

Now, therefore, we do hereby empower and strictly charge and 
command you, the said marshal, that you cite and admonish the 
said defendants, if they shall be found in your district, that they be 
and appear before the said district court on the first Monday of 
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10 T. C. POWER ET AI. VS. 1. G. BAKER ET AL., 4C., AND 


August, A. D. 1881, at 10 o’clock in the forenoon, at the cham- 
27 ~_s bers of the judge of said court, in the custom-house at St. Paul, 

in said district, then and there to answer the said libel and to 
make their allegations in that behalf; and have you then and there 
| this writ, with your return thereon. 

Witness the Honorable Rensselaer R. Nelson, judge of said court, 
this first day of July, in the year of our Lord one thousand eight 
hundred and eighty-one, and of our Independence the 105th. 7 

[SEAL.] WM. A. SPENCER, Clerk, ae 


By I. N. CARDOZO, Deputy. 
WILLIAMS & DAVIDSON, 
Proctors for Libellanis. 


Dist. OF MINN.: 


I return that I served this monition on Thomas C. Power person- 
ally, at St. Paul, July 18, 1881, by handing to and leaving a true 
copy thereof with C. D. O’Brien, attorney for defendant. 

R. N. McLAREN, 
U. S. Marshal. 

U. S. marshal fees, $2.06. 


28 _ Endorsed :] U.S. district court, district of Minnesota. 

Isaac G. Baker e¢ al. vs. Thomas C. Powere¢éal. Monition. Re- E 
turnable lst Monday in August, 1881. Filed July 5,1881. Wm. A. 
Spencer, clerk. Williams & Davidson, proctors for libellants. 


29 Usitep States oF AMERICA, District of Minnesota : 


The United States District Court in and for the District of Minnesoia. 
In Admiralty. 


Isaac G. Baker, Joun T. Massie, of St. Louis, Missouri; WILt1am 
G. Conrad and Charles E. Conrad, of Fort Benton, Montana 
Territory, Owners of the Steamer Colonel McLeod, 


v8. 


Tuomas C. Power, Montana Territory ; James McGarry, of Sioux | 
City, Iowa; William M. Rees, of Pittsburgh, Pennsylvania; An- 
drew M. Johnson, of Leavenworth, Kansas, and Joseph N. Mc- 
Knight of Fort Shaw, Montana Territory, Late Owners of the 
Steamer “ Butte,” in Case of Maritime Tort. 


Srrs: You will please take notice that we have been retained by 
and hereby enter our appearance as proctors for the defendants, 
Thomas C. Power, William M. Rees, Andrew M. Johnson, and Joseph 

N. McKnight, in the above-entitled action. 
30 St. Paul, Minne., July 28th, 1881. 
O'BRIEN & WILSON, 
Proctors for the Defendants Named Herein. 


To Wm. A. Spencer, Esq., clerk of said court, & Messrs. Williams 
& Davidson, proctors for libellants. 
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BAKER 


Sempre, U. S. district court, district of Minnesota 


G. 
er e@ al: ve. Thomas C. Power e al. Service hereof is hereby ad- 
mitted this 28th day of July, A. D. 1881. Williams & Davidson, 
proctors for libellants. Filed July 28, 1881. Wm. A.Spencer, clerk 


of court, by I. N. Cardozo, deputy. O’Brien & Wilson, proctors for — 


defendants. 


31 Unsrrep States District Court, District of Minnesota: 
In the District Court of the United States. In Admiralty. 


Isaac G. Baker, Joun T. Massie, of St. Louis, Missouri; William 
(;. Conrad and Charles E. Conrad, of Fort Benton, Montana Ter- 
ritorv, Owners of the Steamer Colonel McLeod, 

rs. 

Tuomas C. Power, Montana Territorv; James McGary, of Sioux 
City, Iowa; William M. Rees, of Pittsburgh, Pennsylvania; An- 
drew M. Johnson, of Leavenworth, Kansas, and J H. Me- 
Knight, of Fort Shaw, Montana Territory, Late Owners of the 
Steamer Butte, in Case of Maritime Tort. 


To the Honorable R. R. Nelson, judge of the district court of the 
United States for the district of Minnesota : 


Thomas C. Power, William M. Rees, Andrew M. Johnson, and Jo- 
seph H. McKnight, of the defendants above named, for their answer 
to the libel exhibited against them in the above-entitled action, do 

articulately propound and allege as follows: 
32 First. The said defendants admit the first, second, and third 
articles contained in said libel, except in this, that they allege 
long prior to the filing and exhibition of said libel the said James 
McGarry mentioned therein had died, and that he was in his life- 
time a part owner in the steamer “ Butte” named in said libel. 

Second. They deny each and every averment and allegation con- 
tained in the fourth article of said libel, and that they deny that 
these defendants hauled out the said steamer “ Butte” on the marine 
ways and docks mentioned in the libel or upon any other marine 
ways or docks anywhere else, or that they propped or staged said 
steamer as stated in the said libel, or that by reason of any negli- 
gence or carelessness on the part of the owners of said steamer 
“ Butte” or of any other crew that the said steamer “ Butte” collided 
with the steamer “Colonel McLeod ” as stated in said libel. 

Third. These defendants aver that they have no knowledge or 
information thereof sufficient to enable them to form a belief as to 
whether the libellants ever expended any sum of money whatever 

or incurred any expense whatever in endeavoring to raise the 
33 said steamer “Colonel McLeod,” or as to whether they did 

recover any portion of her or of her tackle or machinery as 
stated in the fifth article in said libel, or as to what was the value of 
the said “Colonel McLeod,” and denies that she was of the value of 
$14,000 or of any value whatever. 

Fourth. And, fur answer to the 6th article of said libel, the de- 
fendants deny that said collision grew out of or was caused by the 
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12 _T. C. POWER ET AL. VS. I. G. BAKER ET AL., &C., AND 


negligence, carelessness, or unskillfulness of these defendants, or 
that, by reason of any omission upon the part of these defend- 
ants, the libellants suffered loss or were damaged in the sum of 
$17,240;55,, or in any sum or amount whatever. 

Fifth. And, further answering said libel and all of the articles 
therein contained, these defendants allege that upon and prior to 
the month of November, 1879, one C.S. Weaver and R. S. Munger 
were then and there copartners, engaged in and doing business at 
Bismarck, in the Territory of Dakota, under the firm name of “C. 
S. Weaver and Co.,” and were engaged in operating certain ways or 
docks located upon the banks of the Missouri river; that on the 17th 
day of November, 1879, the season of navigation on said river hav- 

ing then closed, these defendants, as the owners of the said 
34 steamer “ Butte,” entéred into a certain contract and agree- 

ment with said C.S. Weaver & Co. (a copy of which is here- 
unto annexed and marked “ Exhibit A”); that under and pursuant 
to the terms of said contract these defendants delivered to the said 
C. S. Weaver & Co. the said steamer “ Butte,” which said steamer 
was then and there out of commission and not engaged in the navi- 
gation of said river, and thereupon said “C.S. Weaver & Co.” took 
exclusive charge and control of said steamer, which was not then 
occupied by or in the care or custody of the master or crew or any 
of the employees of these defendants; that pursuant to the terms of 
said contract the said C. S. Weaver & Co. hauled said steamer 
“Butte” out of said Missouri river and upon said ways located upon 
the banks thereof, and then and there propped her up and stayed her 
on shore, where she remained in the sole and exclusive care, charge, 
and custody of said Weaver & Co. under the provisions of said con- 
tract. 

That at the same time the said C. S. Weaver & Co. had also made 
with said libellants a contract similar to Exhibit A for the hauling 
out upon said ways and keeping thereon of the said steamer “ Mc- 

Leod,” and that said “Colonel McLeod” had been surren- 
35 — dered to and was then and therein the sole and exclusive care 
and custody of the said C.S. Weaver & Co. 

That on said 17th day of November the said libellants and the 
said C.S. Weaver & Co. carelessly, negligently, and unnecessarily, 
and after the said “ Butte” had been by the said C.S. Weaver & Co. 
propped up on said ways on shore, dropped the said Colonel Mc- 
Leod down to or hauled her up in front of the said ways, and then 
and there unsuccessfully, negligently, unskillfully, and carelessly 
moored her in the said Missouri river immediately at the foot of 
said ways, and left her there without a crew, master, guard, or watch- 
man of any description ; that during the night of said 17th day of 
November, for some cause which is unknown to the defendants, the 
props and stays holding said steamer Butte upon said ways gave 
way, whereupon she slid down said ways into and upon said “Colonel 
McLeod,” and that said collision, then and there produced in man- 
ner and form as aforesaid, was the only collision that took place be- 
tween said vessels, and is the same collision and cause charged in 
the complaint and in the said libel. | 
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Sixth. And said defendants al 
lision aforesaid neither of said vessels were in navi- 
36 = gating the Missouri river, nor was there upon ei of them 
a master, crew, or other person or in charge of them 
or either of them ; that these defendants theretofore sur- 
rendered the entire care, custody, and control of said steamer “ Butte ” 
to the said C. S. Weaver & Co.; that neither these defendants nor 
any one for them had propped or stayed or superintended the 
ping of said steamer “ Batts” upon said ways or the placing of her 
upon the same, or had supervised the same or any part thereof, nor 
had they any control or right of interference with said steamer 
“ Butte” in any manner or to any extent, and as to whether said 
props gave way by reason of being unskillfully placed or by reason 
of any negligent act in connection therewith done or committed by 
said C. S. Weaver & Co., or as to whether the same occurred by rea- 
son of a violent storm, inevitable accident, or act of God, these de- 
fendants have no knowledge nor can they state. 
Seventh. And these defendants further allege that the mooring by 


ow 


said libellants or by said Weaver & Co. of: the said “Colonel Mc- 


Leod,” in front of and against said lower portion of said ways 
and permitting her to remain there during the night time 
without protection, niotive power, or crew, or guard was a 
negligent, careless, and unskillfull and unnecessary act upon the 
part of said libellants and said Weaver & Co.; that the same was 
not a proper or os mere to moor said “Colonel McLeod ;” that said 


37 


steamer had no right in business in front of said ways, ex for 

the purpose of being hauled thereon; that said libellants and said 

Weaver & Co. did not intend to haul said “Colonel McLeod” out 

upon said ways until the 18th day of November, 1879, and that both 

— and above said ways and in the immediate vicinity thereof there 

was upon the banks of said river proper safe and adequate mooring 

places for said boat, from which she could have been dropped down 
or hauled up to the said ways at and when said libellants and 

Weaver & Co. desired to haul her out unvon the same, and that if 

said “Colonel McLeod” had been so lying at her proper berth no 

injury would have occurred to her through any slipping or falling 
of the said “ Butte” back into the river. 

Eighth. And, save as hereinbefore stated, admitted, or denied, these 
defendants deny each and every allegation, matter, and 
thing in said libel and all of the articles thereof therein con- 
tained. 

Ninth. That all and singular the premises are true. 

Tenth. And said defendants pray that said libellants may be by 
this court required, within a time to be fixed by the court, to answer 
under their solemn oaths the interrogatories hereto annexed, marked 
“ Exhibit B,” pertaining to the charges and matters claimed for in 
said libel. 

Wherefore said defendants pray judgment of this honorable court 
that they may be hence dismissed and with their costs. 

O’BRIEN & WILSON, 

Proctors for Def’ts, St. Paul, Minn. 
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that at the time of the col- 
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“ Exaisit A.” 


This agreement, made and entered into this 17th day of Novem- 
ber, 1879, by and between C. S. Weaver & Co., party of the first part, 
and the steamer Butte and owners, party of the second part, wit- 
nesseth : 


The party of the first part, for and in consideration of the sums of 
money to be paid and the covenants and agreements to be performed 
by the party of the second part, agree to furnish the use of and room 

on the Bismarck marine ways, at Bismarck, D. T., for the 
39 steamboat Butte during the winter of 1879 ‘and until the 
river is free from ice in the spring of 1880, for which the 
second party agrees to pay two hundred dollars ($200) as soon as 
said boat shall be hauled out of the river and placed on said ways. 

The parties of the first part further agree to haul the steamboat 
Butte out of the Missouri river onto said ways, said boat having 
first been placed in proper position in front of said ways by the 
second party, for the sum of one hundred and twenty-five dollars 
($125), to be paid as soon as said boat is on said ways. 

The party of the first part agrees to block up the steamboat Butte 
to a convenient height to admit of caulking after she is on said ways 
for the sum of one hundred and fifty dollars ($150), to be paid as 
soon as said boat is so blocked up. 

The party of the first part agrees to let the steamboat Butte down 
onto said ways for the sum of seventy-five dollars ($735.00), to be 
paid as soon as said boat is so let down. 

The party of the first part further agrees to put the steamboat 
Butte into the Missouri river in the spring of 1880, when said river 
is free of ice, for the sum of fifty dollars ($50), said amount to be 
paid as soon as boat is in the river. 

And it is mutually agreed and understood between the par- 

40 ties hereto that the parties of the first part shall not be lia- 

ble while handling the boat as above stated for any damages 

whatever to same unless said damages be caused by grass careless- 
ness on their part. 

And it is further agreed and understood that the parties of the 
first part do not assume any risk and are not liable for any dam- 
age to or destruction of said boat from any cause whatever,except as 
heretofore stated, while said boat remains on said wavs. 

And it is farther mutually agreed and understood that said boat 
shall not remain on said ways to the damage of any boat or boats 
that may be above her after the opening of the river in the spring 
of 1880, but that the party of the first part may then place said boat 
in the river, first giving three days’ notice to the persons in charge 
on board. 

And it is further mutually agreed that as soon as said boat is 
afloat in the spring of 1880 all agreements to be performed by the 
first party shall be completed, and they shall be entitled to payment 
in fu iin accordance with the terms of this agreement. 
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In witness whereof we have hereunto set our hands and seals this 


17th day of Nov., A. D. 1879. 
C. S. WEAVER & CO. [sEaL. 
41 A. M. JOHNSON. SEAL. 


“Exursit B.” 
Interrogatories to be propounded to the libellants in the within case. 


Interrogatory first. Did you not contract and agree with C. S. 
Weaver & Co. to haul out upon their ways at Bismarck the steamer 
“Colonel McLeod,” and to keep her there upon said ways until the 
following spring? If said contract was in writing we require that 
you annex to this answer a true copy of said contract. _. 

Interrogatory second. Had not said steamer “Colonel McLeod ” 
been surrendered by you to the care of said Weaver & Co. and into 
their possession and control to be hauled out upon said ways at the 
time of the occurrence of the collision for which you claim ? 

Interrogatory third. Had not said “Colonel McLeod ” at that time 
been dismantled, her fires put out, her motive power inoperative, 
and had not her master and crew left her? 

Interrogatory fourth. Had not said “Colonel McLeod” been 
movred at the foot of and immediately in front of said ways, and 

left there from the time of said mooring until the occurrence 
42 _ of the collision for which you claim? 

Interrogatory fifth. Could she not have been readily 
moored above or below said ways until said Weaver & Co. were 
ready to haul her out, and in such case would she not have re- 
mained unimpaired, even if said “ Butte” had slipped down said 


ways in the river? 
O’BRIEN & WILSON, 
Proctors for Def'ts, %. Paul, Minn. 


[Endorsed:] United States district court, district of Minnesota. 
In admiralty. Isaac G. Baker ef al. vs. T. C. Power et al. Answer. 
Filed Aug. Ist, 1881. Wm. A. Spencer, cl’k, by I. N. Cardozo, dep’y. 
O’Brien & Wilson, proctors for def'ts, St. Paul, Minn. 


43 United States District Court, District of Minnesota. In Ad- 
miralty. 


(Titie of cause.) 
Interrogatories to be propounded to libellants in the within case. 


Interrogatory Ist. Did you not contract and agree with C. S. 
Weaver & Co. to haul out upon their ways at Bismarck the steamer 
“Col. McLeod,” and to keep her there upon said ways until the fol- 
lowing spring? If said contract was in writing we require that you 
annex to this answer a true copy of said contract. 

Answer to Ist interrogatory. There was a verbal agreement with 
C.S. Weaver & Co. to haul the steamer Col. McLeod out on the 
ways. I do not know of any written contract. 
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Depositions of witnesses produced, sworn, and examined on the 11th 

day of January, A. D. 1882, between the hours of ten a. m. and six 

. m. of that day, at the city of St. Louis, in the State of Missouri, 

fore me, Paul F. Coste, a notary public within and for the said 

city and State, pursuant to a stipulation in writing hereto attached, 

in a certain cause now depending in the district court of the United 

States for the district of Minnesota, in admiralty, wherein Isaac G. 

Baker et al. are libellants and Thomas C. Power ef al. are respond- 
ents, on the part of the libellants. 


Present: J. H. Davidson, Esq., of Williams & Davidson, proctors 
for libellants, and N. A. Wilson, Esq., of O’Brien & Wilson, proctors 
for respondents. 3 

By consent of the attorneys aforesaid the depositions were taken 
at the office of Paul J. Coste, notary public, No. 521 Olive St., St. 


Louis, Mo. 
PAUL F. COSTE, 
Notary Public. 


48 Siras ADKINS, of lawful age, being produced, sworn, and 
examined on the part of the plaintiffs, deposeth and saith : 


Direct examination by Mr. Davipson: | 


Q. Please state your name, age, residence, and occupation. 

A. Silas Adkins; age, 53; residence, St. Louis, Mo., and by occu- 
pation inspector of the marine board of underwriters ; a ship carpen- 
ter by profession. 

Q. How long have you been inspector of the board of under- 
writers at St. Louis? 

A. Five years. 

Q. What experience have you had in building or in superintend- 
ing the building or construction of steamboats in the Mississippi 
river and its tributaries ? 

A. About 30 years’ experience. 

Q. During taat time about how many steamboats of all classes, to 


the best of vour recollection, have you superintended the construc- 


tion of? 

A. I suppose hundreds; I have no figures, though. 

Q. In what shops or marine ways have you been employed during 
that thirty years? 

A. At Cincinnati and St. Louis. 

Q. What are your duties in connection with the board of under- 
writers of the city of St. Louis as inspector? 

A. I have to inspect steamboats and make a report to the board 
of their condition—whether insurable or not. 

Q. In making such reports what is the character of your examina- 
tion you give to each separate vessel ? 

A. I see if she 1s tight, sound, and seaworthy. 

49 Q. You take a mexsurement of the length and depth of 
the hold? 
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A. Yes, sir; that is the first thing that I do when I see a steamer— 
take a survey of it—and afterw I make inspection as often as I 
think necessary or as often as I see the boat. 

Q. Is this matter of survey made a record of in your office and 
your reports to the board of underwriters? 

A. Yes, sir; in all cases. 

Q. Are you familiar with the various steamboats running on the 
Upper Missouri river ? 

A. Yes, sir. : 
Q. Have you any duties to perform for the board of underwrite 
in connection with the various vessels employed on the Upper Mis- 

souri river? | 

A. Yes, sir; I have been in the habit of going up there every 
spring to inspect them, except this winter. I was sick and could 
not go. . 

Q. That is, in 1881 ? 

A. Yes, sir. 

Q. Did you ever know the steamer Col. McLeod ? 

A. Yes,sir. 

Q. When and where was she built ? 

A. In Cincinnati in 1878. 

Q. Do you know who planned her or drew the specifications for 
her construction ? 

- I made the specifications and superintended the construction 
of her. 
Q. About what time was she built in 1878? 
A. I don’t remember just the month. 
Q. Was it in the early spring or in the middle of the year? 
A. In the early spring. 
Q. Give her dimensions. | 
Witness: Can I look at my memoranda? 


50 Mr. Davipson: Yes, sir. 
Wirness: I will correct myself first; she came here in 
July, 1878. 


Q. That was on her first trip when this measurement was taken? 

A. Yes, sir (witness refers to memorandum); she is 175 feet long, 
26-foot beam, and 3 and 3 feet deep. 

Witness: Do you want the other dimensions? 

Mr. Davinson: Yes, sir. 

A. She had two boilers 22 feet long and 42 inches in diameter ; 
she had a steel shaft and an iron wheel, and was well outfitted. 


(Witness here produces a paper, which is marked Exhibit “A” 
and hereto attached.) 


Q. Was she built for any special trade ? 

A. She was built for the Upper Missouri trade. 

Q. Expressly as an Upper Missouri river boat? 

A. Yes, sir; foran Upper Missouri river boat; especially for the 
trade between Bismarck and Fort Benton. 

Q. Was this outfit of engines and boilers new? 
A. Yes, sir; all new. The whole boat was new. 
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Q. How did she compare with other boats for size and capacity 
built for the Upper Missouri river? 

A. I think she was the best boat up there for the purpcse for 
which she was designed—that is, for a light-water boat. 

Q. Did you inspect her when she came here to the port of St. 
Louis for the board of underwriters? 

A. Y6s, sir. 

Q. How was she classed for insurance? 
51 Objected to by defendants’ counsel. Question withdrawn. 


Q. Did you see her any more after she left St. Louis to go to the 
Upper Missouri ? 

A. I saw her at Bismarck. 

Q. When? 

A. In the spring of 1879. 

Q. Did you examine her to ascertain her condition ? 

A. I made an inspection to find out what her condition was. 

Q. What other Upper Missouri river boats did you examine in 
1879 or 1878? ; 

A. I don’t remember what ones, but several others. 

Q. What was her condition in the spring of 1879 when you ex- 
amined her ? 


— to by defendants’ counsel as incompetent and imma- 
terial. : 
A. She was in good condition and I reported her to that effect. 
Q. Is it any part of your duty as inspector for the board of under- 
writers to fix the valuation on those boats you inspect for the 
board ? 
A. Yes, sir; I value all the steamboats I inspect. 
Q. What valuation did you place on the Col. McLeod at the time 
of your inspection of her in the spring of 1879 ? 


Objected to by defendants’ counsel as incompetent and irrelevant. 


A. I placed the valuation of $13,000 on her. 
Q. Was that, in your judgment, a fair cash valuation of her at 
that time ? 


Objected to by defendants’ counsel as incompetent and irrelevant. 


52 A. Yes, sir. 
Q. Did you see her any time after that? 

A. I think not. 

Q. Did you know the condition of the bank up there at Bismarck 
where some marine ways were constructed ? 

A. Yes, sir. 

Q. Did you-see those ways in the spring of 1880? 

A. Ido not remember. I remember seeing them, but I cannot 
tell just what year it was that I saw them. 

Q. You did see them ? 

A. Yes, sir; I was down there to them. 

Q. What was the general character of the soil in which they were 
constructed ? 
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A. Just like the Missouri soil ; a RR 
banks of the Missouri all around 

Q. Can you state what sort of ways those were? 

A. They were just logs laid down on the bank. 

Q. With oak sticks on top of them ? 

A. With oak sticks on top of them and the grabs that they worked 
cattle, horses, or mules on. 

Q. Not the most modern appliances for handling vessels ? 

A. No, sir. 
ne They had no such things as cradles to take vessels out on 

ere ? 

A. No, sir; she rested on her own bottom on the skids. 

Q. About what would you say was the slope per foot of those 
ways as you saw them? 

A. I think 1 and 3 or one and ? inches. 

Q. Was that about the ordinary slope for ways of that character 
for hauling out vessels? 

A. The slope is always regulated by the bank you are on. 
53 There are ways with more and some with less 
The ways at St. Louis are two inches to the foot, and in Cin- 
cinnati two and one-quarter inches to the foot. : 

Q. Did you ever see the steamer Butte? 

A. Yes, sir. 

Q. Did you inspect her here? 

A. Yes, sir. 

Q. Did you measure her? 

A. Yes, sir. 

Q. Was she larger or smaller than the Col. McLeod ? 

A. She was a larger-class boat. 

Q. If the steamer Butte had been hauled out upon those ways as 
you saw them would it have been n to secure her so as to 
prevent any danger of her sliding or slipping back into the water? 

A. If the pulley apparatus had been attached it would have been 
necessary to handle her with hatchicks—that is, little blocks of wood 
with spikes through them. That is a matter that we are always 
very careful of in this country. 

Q. Could she have been made any more secure by blocking her 
up so as to leave her weight entirely or partly on the ways, leaving 
it rest on grab blocking? 


Objected to by defendants’ counsel as incompetent, irrelevant, and 
im material. 3 


A. She would have been perfectly safe there. 

Q. Was the character of the soil such that by placing shores in 
under her knuckle, with the lower end simply resting on the land 
or set into the ground, would actually render it secure and safe? 

A. That would depend entirely upon the number of the shores. 

We never trust shores here. 
54 Q. With your experience with marine ways, would you re- 
gard it as a safe or an unsafe thing to do to leave such a ves- 
sel resting on shores simply ? 
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A. We never think it safe here, therefore do not do it, and we 
have a solid ground here to work on. In addition to a great many 
shores substantially set, we block the boat up besides. 

Q. Would a boat of the size and weight of the Butte, resting on 
those shores after being hauled out, be materially affected by any 
ordinary wind blowing in shores across the Missouri river at that 
point, as to safety ? 

A. If it was blowing off shore it would have a tendency, of course, 
to drive the boat down towards the water. 

Q. I sav if it was blowing in shore? 

A. Would then have the contrary effect, of course; blowing across 
the river—on the river side of the boat—it would have the contrary 
effect. 

Q. Do you know the firm of C. S. Weaver & Co, at Bismarck ? 

A. I never did, except by tation. 

Q. Did you know Mr. C.S. Weaver? 

A. No, sir. . 

Q. Did you know anything of his reputation as a man skilled in 
handling vessels on ways and taking care of them ? 


Objected to by defendants’ counsel as irrelevant and incompetent. 


A. Nothing, except by hearsay. 
55 Q. From what you have heard from parties who have had 
business with him in connection with the ways at Bismarck, 
would you consider him or have you heard him spoken of as skill- 
ful or unskillful in the business ? 


Objected to by defendants’ counsel as irrelevant and immaterial. 


A. His reputation is of a man not skilled in the business. 

Q. Do vou know whether there was any appliances at Bismarck 
or on the Upper Missouri river, such as marine pumps, barges, blocks, 
tackle, and the necessary outfit for raising a sunken boat ? 

A. There was none there to my knowledge. 

Q. Were you up there in the fall or winter of 1879? 

A. I think not; I was up there this fall. 

Q. As a matter of fact, it was an out-of-the-way place to handle a 
sunken vessel. in the way of getting the necessary outfit to take care 
of a vessel that meets with misfortune, is it not ? 

A. Yes, sir. 

Q. At the close of any season of navigation on the Upper Mis- 
souri river, what is the condition generally of these boats plying up 
there as to being more or less injured in the hull by having holes 
knocked in them and calamities that they might meet in naviga- 
tion? 

Objected to by defendants’ counsel as irrelevant, incompetent, and 
immaterial. 


A. The service is very hard on the upper river, and a vessel after 
having gone through one season, especially in low water, generally 
needs repairs. I found it so this fall. 
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56 Cross-examination by Mr. Wi1s0x: 


Q _ those ways such as a vessel could be hauled out safely on 

A. With skill and a knowledge of the business I do not think 
there is any trouble about it. I have seen it done a great many 
times. 

Q One was constructed similarly to these ? 

A. Yes, sir: I have seen such ways at Pero,Grand Tower, Grafton, 
and at Yankton and Sioux City. I have seen boats palled out on 
all of them. They are what we call _—— ways in the sense-.used 
in that country on account of the soil being so treacherous that they 
are built on. 

Q. There is more or less danger of the boats sliding from these 
ways, is there not ? 

a There is always danger if skill is not used in the handling of 
em. 

Q. In your judgment, would it be safe to allow one boat to remain 
at the foot of the ways while another was being hauled out on the 


ways 

A. 1 think there is no danger whatever if skill is used in the 
management—in the hauling out. We do it here often. 

Q. You use tackles here, do you not ? 

A. Yes, sir. 

Q. Do you regard it as absolutely safe to allow one boat at the 

foot of the ways while another is being hauled out? 
Da A. I would have no hesitancy in doing it, for the reason 
that I would make my boat safe that I was pulling oat. 

Q. You speak particularly of St. Louis,do you not? 

A. Any place the same rules will apply. 3 

Q. When have you heard Mr. Weaver's reputation as a man not 
skilled in this business spoken of? 

A. I could not tell you. I have heard it from carpenters with 
whom I have come in contact—I could not tell you where—that he 
was a man that would go ahead with what he undertook to do, but 
that he was no mechanic of any kind, or at least not a ship carpen- 
ter, and that he had no experience in this business. 

Q. Was it before or since November, 1879 ? 

A. It has been since that year. I had never heard of him be- 
fore. 

Q. Can a boat be raised in winter as well as in summer? 

A. The ice might bother you in winter; you might be injured by 
excessively cold weather. I should prefer to raise a boat in warm 
weather to cold weather. 

Q. It can be done in winter? 

A. It has been done. 

Q. You would require different appliances in winter from those 
you would need in summer? 

A. Not necessarily. 

Q. You would not use barges in the winter, would you? 

A. If the ice was strong enough to bear the weight of the boat 
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winter time would be the best time to do it, for you would have a 
foundation to work on—the ice itself. 

58 Q. And the appliances that are ordinarily used in thesam- 
mer time would not be required in the winter time? 

A. Not if the ice would bear it ; otherwise the ice would be a det- 
riment, in so far as it would have to be taken away to get room for 
such barge. 

Q. Boats are ordinarily worth much less after a season’s use in the 
Upper Missouri river than they are before? 

A. That is owing to how they have been handied during the 
season. One boat might be very much broken up and injured and 
another might not. We sometimes find boats in the fall of the year 
in almost as good order as they were in the spring. 

Q. Steamboats in that vicinity are much less valuable after the 
close of the season than at the opening, are they not? 

A. A steamboat is worth more up there than here—the same boat. 
ee is worth from two to three thousand dollars more up there than 

ere. 

Q. She is worth less up there in the fall than she is the beginning 
of the season, is she not? 

A. Only to the extent of the cost of repairing her, if she needed 
repair, and for putting her in the ways and taking care of her? 


Redirect examination by Mr. Davipson: 


Q. Without knowing the condition of the steamboat Col. McLeod 
at the close of the season of navigation of 1879, you could not say 
what would be the difference in her value at that time from 
39 what it was when you inspected here in the spring ? | 
A. Not without knowing how much she had been injured 
and worn. 

Q. Then if she was not very materially injured, except the ordi- 
nary wear and tear of the season’s business, the difference in value 
would be about what it would cost to put her in thorough repair to 
take care of her in the winter, would it not? 

A. Yes, sir. 

Q. The use of ways on the Upper Missouri river is to haul the 
boats out and to free them from eny danger from ice ? 

A. Yes, sir; we kaul them out if they do not need any repairs, as 
a matter of safety. 

Q. To keep them out of danger from the ice? 

A. Yes, sir. 

Q. In the matter of handling a boat upon sliding ways as well as 
on ways where cradles are used, it requires in both cases skill and 
experience in the business ? 

A. Yes, sir. 

Q. Those hutchicks you speak of are fixed as scantling or timber 
and spiked onto the ways? 

A. Yes, sir. 

Q. She could not override those hutchicks without tearing out 
the = and washing them all off? 

A. No, sir. 
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Q The boat having been drawn out on these ways, after being 
greased as they ordinarily are in order to make them slide 3 
would you — it NS eee 

it to stand over night sim virg shores placed under 

60  _=siher knuckle? = 
A. I should have done it myself—stopped her wherever 

night came on me. | 

Q And there left her resting on the shores? 

A. Yes, sir; I would leave her resting on shores, hutchicks, too, 
and all the means , as I thought, to make the boat perfectly 
safe. I would never have left her until I was satisfied she was per- 
fectly safe. 


Recross-examination by Mr. W11son: 


Q. She could be made perfectly safe by shoring? 

A. I think so; if the bank was of a proper kind of soil or not too 
near the edge so as to shove the bank off. It could be made per- 
fectly safe, but it would require skill in the setting of those shores. 
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Exuisir “A.” 


Steamboat Col. McLeod, examined April 10, 1879. 

Sound, tight, and in good order for Missour; river and tributaries 
above Yankton. 

Value, $13,000.00. 
SILAS ADKINS, Inspector. 


Steamboat Col. McLeod, class C, No. 2. 

Examined July 12th, 1878. Stern-wheel ; was built in Cincinnati 
in 1878. Measurement of tonnege, 171 and ;§3, tons. Carries 225 
tons. 

Description of boat. 
Length on deck, 175 feet; breadth, 26 feet; depth, 3 and one-half 
feet; draws light 13 inches; floor, 25 feet; bottom plank, 3 and 
2 and 3} inches; side planks, 3, 2 and }, and 2 inches. 
61 Set in hold ; original cost, $13,000.00 ; value at Bismarck, 
1879, $13,000.00. 
Description of engines. 

2 boilers, 22 feet length, 42 inches diam., flues; cylind., 4 and $ 
feet stroke, 12 inches diam.; iron water-wheel, 13 and 3 feet; 
length of buckets, 17 and 3, feet; doctor, one; 2 deck and one 
donkey; machinery, new; by Dennont. 


Names and residences of owners, I. G. Baker & Co.; name of cap- 
tain, John Massie. 


Description of bull. 
Bow timbers, 3} and five at K; at top, spaces 4 and 3 and 3 
inches; floor timbers, all 3 and 3 and 5, in 9, 10, and 11 


inches; side timbers, 2 and } and 5 in. at knuckle; at top, 2 and 4 
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and 3 and 3 in.; futtocks flitch, 24 inc. thick ; cocked hats, 24 and 
2 inches; main kelson, 4 and 3 and 12 inches; 2 bulkheads athwart- 
ship; knuckle kelson, 3 x 8 in. aft, 6 x 8 inches for’d; 3 bolts; 
stanchion streaks, none ; is open hold ; stringers over head of stanch- 
ions, none; floor streaks, 4 each side, 4 x 5, full-bolted ; deck clamps, 
two pieces 2} x 7 and 2x 5, bolted ; side clamps, one each side, 2 x 6 
in., 1 bolted; pointer, one each side, 2 x 6, 1 boited ; breast hooks, 
two good, and one deck; deck beams, 4 x 23; how fastened, full 
and well. 
General remarks. 


A well-built stern-wheel boat ; has good power and outfit; is good 
for Missouri river and tributaries above Yankton. 
SILAS ADKINS, Inspector. 


62 Stern-wheel boat Butte, class B, No. 2. 

Examined May Sth, 1879; was built at Pittsburgh, 1879; 
length on deck, 190 feet; cost to build, $19,000; breadth of beam, 
34 feet; breadth of floor, 33 feet; depth of hold, 4 feet; thick- 
ness of bottom plank, 3 and $ inches for 125 feet; balance, 3 
in.; thickness of side plank knuckle, 4 in., 3 and 3}, and 3 in.; 
balance, 2 and 3 in.; size of floor timbers, 3 and 3 and 3 x 5 
in.; spaces, 10, 11, and 12 in.; size of top timbers for’d, 3 and 
4 x 5 and 3 at K., 3 and 3 at top; balance, 3 and 2 and 3 x 
5 and 3; size of main keelson, in two pieces,4 x 61inches each ; 
size knuckle keelson, 3 and 3 by 10, for’d ; aft, 3 x 10, 3 bolts; deck 
clamps, two pieces, 2 x 8 and 2 x 8 inches ; side clamps, two pieces, 2 
and } by 6 and 2 and } by 6 inches; floor streaks, four, 2 and 3 -by 
7, and one under posts, 8 x 14 in.; thickness of futtocks,3 x 2} 
inch.; beams, 2 .and 3} and 3 x 5 inches, oak and poplar; breast 
hooks, two good, one kneed; how fastened, well; cylinders, two; 
length of stroke, five feet; diameter, 13 and 3 inches; boilers, 2, 
steel, 42 in.; diameter, 26 feet long; wheel, one; length of bucket, 
25 and ;°; feet; diam., 15 and ,?; feet; owners, McGarry and others ; 
master, James McGarry ; outfit, complete. 


Remarks. 
Is a well built stern-wheel boat; is gocd for Missouri river and 


tributaries above Yankton. 
SILAS ADKINS, Inspector. 


—6«€63 Cuas. D. BaGLey, of lawful age, being produced, sworn and 
examined on the part of the plaintiff, deposeth and saith : 


Direct examination by Mr. Davipson: 


Q. Please state your name, age, residence, and occupation. 

A. Chas. D. Bagley ; age, 48 ; residence, St. Charles, Mo.; occupa- 
tion, carpenter. 

Q. Have you been employed on steamboats as ship carpenter ? 

A. Yes, sir; for twenty years. 

Q. Have you had any experience in building and repairing boats 
and in hauling boats out upon the ways? 


a 
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A. Considerable: yes, sir. 

Q Have you run upon boats more or less as ship carpenter—in 
that position ? 

A. Yes, sir; always. 

Q. Have you assisted in the construction of any marine ways at 
any point; and, if so, where? 

A. Yes, sir; at Sioux City and Yankton. 

Q. Have vou had experience in hauling out vessels for repairs at 
Sioux City, ‘Yankton, or Bismarck ? 

A. Yes, sir; at all of those places. 
a sae were you employed during the season of navigation in 

797 

A. As watchman and carpenter on the steamer Col. McLeod— 
that is, for the latter part of the season. 

Q. About what time in theseason of 1879 did you commence such 
employment on the steamer Colonel McLeod ? 

A. I think it was the fore part of August. 
64 Q. Where was she then employed? 
A. She was running from Bismarck to Ft. Benton. 

Q. About when did she make her last trip for that season ; about 
when did her trip end ? 

A. The trip ended, if my memory serves me right, about the 9th, 
or her arrival at Bismarck. 

Q. Ninth of what? 

A. Of November; near the 9th of November. 

Q. She was laid up there, was she? 


A. Yes, sir; she was then laid up. 

Q. Did you see the marine ways at Bismarck, where she was laid 
up? 

A. Yes, sir. 

Q. How close was she laid up to the foot of the ways? 

A. I think three lengths of the boat. 

Q. Above the ways? 

A. Yes, sir. 


Q. Who of the crew remained on the boat after she was laid up 
until about the time of the accident, or who remained there with her 
in charge of her? 

A. The captain. 

Q. Name him. | 

A. Mr. Murphy was in charge of her, and I saw the head clerk in 
her and Mr. McClenden. 

Q. Was the clerk still there ? 

A. No, sir. 

Q. He was there awhile after she was laid up, was he? 

A. Yes, sir; but I cannot say how long; I think he must have 
left Bismarck the day before or, perhaps, the same day of the acci- 
dent. 

Q. He staved there and paid the crew off? 

A. Yes, sir; and did what we term “laying up the boat,” and 

did all the business that a clerk would do. 
65 @. What was his name? 
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A. Edwards. 

Q. You were acting as ship carpenter and watchman ? 

A. Yes, sir. 

Q. Did you make an examination of her about that time and 
daily until the time of the accident to see what condition she was 
in as to leaks? 

A. Yes, sir; I was constantly looking after her. 

Q. You may state what condition her hull was in. 

A. She had broken something like 70 timbers, none of them so 
badly but that they could be shored down. We shored them down 
and made them all safe. Besides that she had some holes through 
her bottom planks—one or two small holes, such as we stopped by 
battening down. 

Q. Go on and state what is meant by bulkheads. 

A. These were battened down and bulkheads built around them. 
What we term a bulkhead is planks set up and fastened and caulked 
in such a manner as to confine the water to one place, as near as 
possible, to keep it from spreading. 

Q. This bulkhead was about what dimensions, squared, if that 
form ? 

A. It was somewhere near ten feet square—perhaps 8 or 9 feet or 
10—something like that. 

Q. How long before the time she was laid up did this injury to 
her hull around which you built a bulkhead when the timbers were 
broken happen ? 

A. It must have been six weeks. We got here to Bismarck and 
I built the tulkhead there, and we made the Cow Island trip and 

returned north, up to Ft. Benton, with that bulkhead in her. 
66 Q. What is that distance in miles, about, from Bismarck to 
Cow Island ? 

A. 900 miles, if I recollect 7 

Q. Then the round trip you made after the bulkhead was put in 
was about 1,800 miles, was it ? 

A. Yes, sir. _ 

Q. Was there anything as to her condition that caused any im- 
mediate danger of sinking? 

A. No, sir; not then. 

Q. Was she in such condition that she needed a repairing ? 

A. Yes, sir. 

Q. About what would have been the cost at Bismarck after she 
was hauled out upon the ways and blocked up in proper condition 
to do so to have replaced the worn-out plank in the bottom and to 
have thoroughly repaired all the broken timbers and to have put 
her hull in complete condition for navigation the ensuing season? 


Objected to by defendants’ counsel on the grounds that the wit- 
ness has not shown himself competent to give any opinion upon 
that point. 


Question withdrawn for the present. 


Q. Do you know about the cost of such materials at Bismarek 
requisite to making the repairs on the Col. McLeod? 
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A. I know about what they would cost per foot—sueh lumber. 

Q. Who was to have charge of the repairs to her during the win- 
ter, putting her in shape? 

A. That is a thing that I did not hear discussed. 

Q. You,as her ship carpenter, was to remain there with her? 
67 A. Yes, sir; but the matter of repairs had not been deter- 
mined upon then. 

Q. You know about the cost of such timbers and materials at 
that time as were necessary to make those repairs? 

A. Yes, sir; I know about the cost per foot. 

Q. And the quantity and the amount of labor it would take? 

A. Yes, sir; I could ascertain the exact quantity in a short time. 

Q. State, in your judgment, what it would have cost to have 
thoroughly repaired her hull and put her in good condition for the 
ensuing season’s business? I do not mean including the expense of 
hauling her out on the ways and blocking her up and taking care 
of her during the winter, but simply the expense of the repairs 
themselves. 


Objected to by defendants’ counsel on the grounds that the wit- 
ness has not shown himself competent to testify as an expert, and 
as incompetent, irrelevant, and immaterial. 


A. Not to exceed a thousand dollars. 
Aan. Have you run on other boats on the Upper Missouri river than 
that? 
A. Yes, sir. 
Q. Are such injuries as you have described to the hull of the Col. 
McLeod usual or unusual at the end of the season’s navigation ? 


Objected to by defendant’s counsel as incompetent, irrelevant, and 
immaterial. 


68 A. Usual; it is an every-season occurrence; it is every 
boat’s experience, to a greater or less extent, in that trade. 

Q. Now, will you describe, as nearly as you can, what their ways 
were that the boat was to be hauled out upon ? 

A. These ways were a set of timbers about 12 inches square set 
on blocks at a distance of 16-or 18 feet apart. 

Q. And extending back about how far from the water’s edge? 

A. About 200 feet from the water's edge. 

Q. Sloping up from the river? 

A. Yes, sir. 

Q. Was there anything on the top of these square timbers ? 

A. There was an oak plank placed on top of them. 

Q. Dressed off smooth ? 

A. Yes, sir. 

Q. At the time of the accident what boats, if any, had been hauled 
out on these ways? 3 

A. The Eclipse, Batchelder, and Butte. 

Q. What was the tackle or apparatus used in hauling these boats 
out? 
A. There were various lines used on these boats. 
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Q. The power was mule or horse power ? 

A. Yes, sir. 

Q. How did they make the tackling fast to these boats to haul 
them out? , 

A. They drew it through underneath and brought it up on the 
outside and fastened it on the inside of the hull or something. 

Q. More than one line? 

A. Oh, yes, sir; they put them on at intervals of twenty 
69 feet apart. 

Q. A great many lines were taken around the boat’s hull 
and fastened in that way? 

A. Yes, sir. 

Q. And then they would slide them right up on these ways? 

A. Yes, sir. 

Q. Were these ways greased in any way or oiled to make them 
smooth ? 

A. It is customary to tallow them. 

Q. Do you know whether they were fixed that way at that time 
or not ? 

A. I could not swear that they were or were not. 

Q. About what time of day did they commence to haul out the 
Butte ? 

A. I think they commenced, if I recollect right, one afternoon. I 
could not speak positively about that, and it was the following day 
they got her out. 

Q. About what time in the day did they conclude work on her, 
or get her up to the point that she rested when she slipped off the 
ways—ain the forenoon or afternoun ? 

A. That must have occurred in the neighborhood of noon. I 
could not say whether in the forenoon or afternoon. I think after- 
noon, though, that they got her up to the point where they left her. 

Q. What was the condition of the weather that day as to being 
cold or mild ? 

A. It was a raw cold day. 

Q. Was it below the freezing point ? 

A. Yes, sir; it was freezing. 

Q. Was there ice running in the Missouri river ? 

A. Yes, sir. 
70 Q. In large or small quantities ? 

A. It was making ice quite rapidly ; we looked for what 
we called large quantities in a few hours. 

Q. Sort of setting in of winter ? 

A. Yes, sir. 

Q. Was there any one there in charge of the steamer Eclipse ? 


cm to by defendants’ counsel as incompetent and imma- 
terial. 


A. Yes, sir; there were two men there in charge of her. 
Q. Did they stay on board of her? 

A. I suppose they did. 

Q. Was there any one there in charge of the steamer Batchelder? 
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A. Yes, sir. 
Q. Who was in charge of her? 
A. Captain Mason. 
Q. Who was in charge of the Butte? 


> sey to by defendants’ counsel as incompetent and ‘imma- 
terial. 


A. Mr. Deitz. 

Q. Do you mean the man that was staying there as watchman in _ 
charge of her? 

A. Yes, sir. 

Q. Was her master still there—Captain Mason ? 

A. Yes, sir; he was at Bismarck. 

Q. Was he giving any attention to the boat; was he down about 
the boat ? 

A. During the time she was being hauled out he was on the boat ; 
when she was moving I saw him on her there. 


Defendants’ counsel: objects to all this testimony on the same 
grounds as above. 


71 Q. How did the steamboat Col. McLeod come to be dropped 
down from her moorings when she was laid up in front of 

the ways; who directed it to be done? 

A. Mr. Robert Hazen. 

Q. Who was he employed by, Mr. Weaver ? 

A. Yes, sir. 

Q. How many men did he bring with him ? 

A. Some five or six. 

Q. And you and who else assisted ? 

A. There was no one with me. 

Q. What time of day was it she was dropped down ? 

A. I think immediately after dinner; that it was commenced 
immediately after dinner, but it took several hours. 

Q. What did Mr. Hazen say when he came there about getting 
her down, who sent him, or what was to be done? 


Objected to by defendants’ counsel as incompetent and immate- 
rial. 


A. He said nothing in reference to the matter. 

Q. Only to drop her down? 

A. Yes, sir. 

Q. How was she dropped down? 

A. Simply by slacking up the lines. 

Q. And letting her float with the current? — 

A. Yes, sir. | 

Q. Then how was she fixed relative to the ways when you stopped 
work that evening? 
A. She was placed in position to take hold of to pull her out. 
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Q. She laid broadside to the end of the ways already to fasten the 
tackling and draw her up? 

A. Yes, sir. 

Q. Did any body stay on the boat that night ? 

72 A. I did, and Mr. McClendon, the pilot. 
| Q. Where were you when this accident happened ? 
A. I was in the hold of the McLeod. 
Q. What were you doing there? 
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A. I was looking around, doing my customary duties. he j 

Q. Seeing that the bulkhead was secure and everything all right € 
for the night? i. 

A. Yes, sir. : 


Q. Where was Mr. McClenden ? 
A. He had gone to bed. 

; Q. Now, tell us just what took place that you know of, from your 
) own knowledge, about the sinking; describe it. 
: A. I felt the shock. It knocked out my lights and knocked me 
over, and of course I made an effort to get out, and I heard the water 
rushing in and knew where the break was. I got out as soon as I 
could, and when J had got out I saw the Butte in what we term on 
top of us, lying head against us. She had not-slid entirely off the « 
ways. We had checked her. Then, in the course of half an hour, 
perhaps, she was sunk. 

| Q. The MacLeod ? a 
i= A. Yes, sir. I knew where the hole was; at least, I judged where P 
He the hole was from where the water was running in, and I got Mr. 
imi Deitz to help set a spar to try and hold her head up, and then get a 
line on the other side of her to hold her in from going out too far ; 
: got this line out and was about making it fast to the ways, but before 
i” got it made fast she was sunk. 
Q. You did not have any time to examine the hold? 
A. No, sir. 
; Q. But from the sound where was this hole that the water 
; : 73 ~—s Was pouring in? 
! A. Opposite the breast hook, about ten or twelve feet aft of 
: 1 the stern. 
a Q. On the starboard ? 

A. Yes, sir. 

Q. She was lying with her head upstream ? 

A. Yes, sir. 

Q. On her starbvard side, ten or twelve feet from her stern ? q . 

A. Yes, sir. 

Q. From the rush of water, could you set any idea as to whether 
the hole was large or small ? 

A. Yes, sir; from the rush of water, I should say it was large. 

Q. How much water had come into her, as to depth, before you 
got out of the hold ? 

A. Before I got on deck the water was half way up my boot tops. 

Q. How long, in your judgment, was it from the time that the 
Butte struck her until she was sunk, so that her deck was under 
water ? 
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A. Not to exceed 30 minutes. 3 
Q. Was there any one else there to render any assistance except 
you and Mr. Deitz, to get out the spar and lines and take care of 
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her? 

A. No, sir. | 

Q. There was no time to start pumps or anything of that kind, I 
suppose ? 

A. Nota bit. 

Q Did you make the line fast to the ways or the shore? 

A. I did make it fast, but she had sunk before I got it made fast. 

Q. About what depth of water did she sink in—about how much 

water was over her in the morning, say? 
74 A. I took the measurement immediately that night. She 
was in 11 feet of water. 

Q. Over the deck ? 

A. No, sir; on fore and aft her forecastle. 

Q. Do you know whether the bottom was gently or abruptly 
sloping up ? 

A. It was what we term a gentle slope; it was not very abrupt. 

Q. About what depth was the water inside of her; what was the 
depth of the water inside of her? 

A. Five or six feet. 

Q. Do you know whether the bottom at that point was of the 
usual character of the Missouri river—sandy—or was it a rough bot- 
tom, as far as you know? 


Objected to by defendants’ counsel as incompetent. 


A. I judge it to be of the usual character. 
Q. What was done with the Butte the next morning? 


Objected to by defendants’ counsel as immaterial. 


A. She was dropped back under the stern of the Col. McLeod. 

Q. Who had charge of dropping her back and taking care of her 
at that time—the next day; who was on her directing the men in 
moving her? 


Objected to by defendants’ counsel as incompetent and imma- 
terial. ; 


A. She was moved by Mr. Deitz, the watchman on board, assisted 
by some laborers. 

Q. Was he not mate of the Butte also; been running as mate on 
her all season ? 

A. Yes, sir. 

Q. Did Captain Johnson come down to her? 


75 Objected to by defendants’ counsel as incompetent and im- 
material. 
A. Yes, sir. 
Q. Was he there more or less during the day following the dis- 
aster? 
A. Yes, sir. 
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the care of the boats? 


Objected to by defendants’ counsel as incompetent, irrelevant, and 
immaterial. 


A. Yes, sir. 

Q. Did you stay there, after the accident, in charge of the wreck ? 

A. I stayed there about three days. 

Q. You did stay there about three days? 

A. Yes, sir; I think about three days. 

Q. What appliances were at hand to take care of a sunken vessel 
at Bismarck at the time, in the way of pumps, tackling, barges, or 
any necessary outfit for raising a sunken vessel ? 

A. There was nothing at hand. 

Q. Did you make any effort to find apparatus to raise her—make 
inquiries? 

A. Yes, sir; various suggestions were offered. 

Q. Was there any marine pumps there that you knew of or could 

t? 
va. No, sir. 

Q. Were there any barges there? 

A. No, sir. 

Q. Was there any outfit, except such as pertains to boats of that 

character on the Missouri river—blocks, pulleys, ropes, etc. ? 
76 A. No, sir. 

Q. What was the condition of the Col. McLeod as to being 
dismantled ; had she her full outfit when she was dropped into 
that position ready for running, or was anything removed ” 

A. Everything was-on her yet. 

Q. Just as you navigated her the last trip? 

A. Yes, sir. 

Q. Was her engineer there? 

A. No, sir. . 

Q. What was the condition of the weather that night as to being 
calm or stormy ? | 

A. I recollect no storm. 

Q. Was there any unusual wind that night? 

A. No, sir. 

Q. Where did you stay after the boat sunk that night ? 

A. I stayed in the cabin of the boat. 

Q. Did you make any examination the next morning to ascertain 
how the Butte had been secured upon the ways or into the causes of 
the accident? 


Objected-to by defendants’ counsel as incompetent. 


A. I did. 

Q. State what you found, as to shores and other things, indicating 
the manner in which she had been secured or attempted to be 
secured ? 

A. I found 2 shores only; 2 sticks of timber which might usually 
serve as shores. 


Q. Was he directing in any way—counseling with Mr. Dietz about 
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Q. Tell us what those sticks of timber were, as to length and 

dimensions, and so on ? 
77 —. They were between 4 and 6 feet length ; not to exceed. 
6 feet and not less than 4 feet, and they were either 4 x 6 or 
6 x 6, square timbers. 7 

Q. Did you look to see if there were any timbers there that had 
been used for shores? 

A. Yes, sir. 

Q. You did not find any? 

A. No, sir. 

Q. What position were they in? 

- They lay there on the sand as if they had been hauled in the 
sand. : 

Q. Were they driven into the sand apparently by pressure—the 
end that rested on the ground ? 

A. Yes, sir; they were driven into the sand, but they were not 
driven in.so to stay; they seemed to have been thrown out there to 
one side; cast to one side and tipped over. 

Q. Were they heeled or toed at the bottom in any way to hold 
them from pressing down into the sand by the weight of the boat? 

A. No, sir; there was no indication of it. j 

Q. Had they been properly set, heeled, or toed at the bottom so as 
to prevent them being driven into the sand? 


Objected to by defendants’ counsel as calling for the opinion of 
the witness as to what was proper. 


A. They had not, in my judgment. 

Q. Did you examine the ways to see if there were any hutchicks 
nailed onto them at any point to hold the boat from sliding down 
the way? 

A. I did. | 

_ QQ. What did you find? 
738 A. I found no indication that there had been. 
Q. If there had been any hutchicks nailed onto the ways 
would there have been any remains or marks of the spikes? 

A. The broken hutchicks would have been lying there. If they 
had been hutchicked and knocked off the pieces would have been 
lying there and I would have seen them. 

Q. There was nothing of this kind? 

A. No, sir. 

Q. Where were those two shores that you spoke of relative to the 
Butte’s bow and stern? 

A. One was within twenty feet of her bow; the other was that dis- 
tance from her stern. 

Q. Were there any holes or footings in the sand between where 
these two shores lay indicating that there had been other shores 
than the two shores that you saw placed against the knuckle of the 
Butte ? aS 

aA. I did not see any. 

Q. Was the shore that was nearest to her bow close enough to the 
bow that it could have rested against her stern ? 
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A. No, sir. 
Q. Did you see any part of the stern of the boat broken off next 
morning ? | 

A. No, sir. 

Q. You do not know whether there was any of it broken off or 
not ? 

A. No, sir. 

Q. How much experience have you had in hauling out and se- 
curing steamboats on sliding ways of that character ? 

A. I have had experience 4 or 5 seasons; I don’t recollect how 
many seasons exactly, but four or five times. I have hauled out 
boats 3 or 4 at a time. 

Q. Then you have had experience in hauling out or assisting in 
hauling out about how many boats on ways of this character? 

A. 50, probably. 
79 Q. What was the character and nature of the ground under 
these ways when the Butte was hauled out ? 

A. It is mostly river-bottom deposit—sand principally. 

Q. From your knowledge of the ways, the character of the ground 
under the ways, and the general situation would you say that she 
was properly secured or not that night—the Butte? 


Objected to by defendants’ counsel as incompetent, and on the 
further ground that the witness has not shown himself competent to 
testify. 


A. She was not properly secured. 

Q. What would have been necessary to have made the Butte 
secure and to have prevented any possibility of her sliding down 
the ways into the water, in your judgment ? 


Objected to by defendants’ counsel on the same grounds as above. 


A. I can tell you what I should have done if it had been my case. 
I would have set a shore at each end and put at least two hutchicks 
on the ways temporarily to hold her there over night. 

Q. If she had been lifted up on a crib blocking so that her weight 
rested on the blocking instead of the ways would not that have 
rendered it perfectly secure ? 


Objected to by defendants’ counsel on the same grounds as above. 


A. Yes, sir; if judgment had been exercised in placing the block- 
ing under her. 

Q. When you speak about shores and placing them prop- 
80 erly, will you please state what is the proper way to place a 
shore to make it secure ? 

A. Much depends upon the character of the ground in which you 
place the shore. If the ground is very sandy you will have to take 
more pains to put something that bas a broad surface at the heel of 
the shore, the shore bearing at right angles to the —. Then the 
head of the shore must be so set on that it won’t slip down, and, if 
necessary, put some blocking in all around it, so that the heel won’t 
slip either way, and then the head cf the shore where we put it 
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against the boat, if there is the least. wesc nape e of its slipping, we 
put hutchicks at the head of it, immediately over the head always. 
Q. Then, in your judgment, it would require a certain amount 
of skill and experience for a man to set a shore and get the proper 
bearing and fix them so they would be secure beyond a doubt? 


Objected to by defendants’ counsel on the ground that it is lead- 
ing, and that the witness has expressed no such opinion, and that 
it is incompetent and irrelevant. | 


A. Most certainly. 

Q. In your judgment, from your experience and knowledge in 
handling vessels of that character upon sliding ways, would a man 
engaged in a general lumber business and perhaps with some expe- 
rience in house building as a house carpenter be a competent man 
to take charge of a vessel, such a boat as the Butte, upon such ways 
as then were at Bismarck at that time ? 


81 Th ag to by defendants’ counsel on the same grounds as 
above. 


A. No, sir; ro map would be competent to take charge of it unless 
he had had some prior experience in that very business. 

Q. Did you at — time or since know L. C. Weaver, and the firm 
of L. C. Weaver & Co.? | 

A. I knew him since. 

Q. Did you make his acquaintance at that time—I mean about 
the time of the accident ? 

A. I made his acquaintance after the accident. I had noacquaint- 
ance with him before. I knew his name and knew him by sight. 

Q. Do you know what his reputation was there at Bismarck amon 
river men and business men as to competency and ability in this 
particular line—the handling of vessels and having charge of ways 
for the repairing of boats? 

Objected to by defendants’ counsel as incompetent, irrelevant, and 
inadmissible, and upon the second ground that the question is in- 
definite as to point of time. | 


A. I can make it definite as to the time. I never knew what his 
reputation was before that, but I did since. 

Q. Do I understand that you have ascertained what his reputation 
was in that particular since the time of accident ? 


Objected to by defendants’ counsel same as above. 

A. Yes, sir. 

Mr. Davipson: I am asking if he learned it since the time of the 
accident. 


82 Objected to by defendants’ counsel as incompetent and 
irrelevant. 
A. Yes, sir. 


Q. State what his reputation was as to competency and skill in 
that particular. 
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A. That he is not competent and was not regarded as understand- 
ing the business. 

Q. If there had been any unusual wind storm that night would 
you have known anything about it? 

A. Certainly. 

Q. Was there or not? 

A. There was not. 

Q. How soon after the boat sunk did it form ice—rapidly, or was it 
forming ice at the time of the accident ? 

A. Ice was making all the time. 

Q. Did the severe weather continue ? 

A. Yes, sir; it grew colder. 

Q. I believe you stated you only stayed there 3 or 4 days after- 
wards ? 

A. I only stayed on the boat that length of time. 

Q. How long did you remain at Bismarck ? 

A. All winter. 

Q. How long after she sunk did the river close at that point—that 
is, freeze over ? 

A. I cannot positively state. 

Q. She sunk, according to the pleadings, on the 17th dag of No- 
vember. I only want to get at it approximately. 

A. It closed not far from the 20th of November. 

Q. About what time did your employment on the boat cease ? 

A. The second day after the sinking, I believe. 

Q. And you remained at Bismarck all winter? 

A. Yes, sir. 
83 Q. What did you do? | 
A. I did not do anything for a couple of months. 

Q. Were you down at the boat any more? 

A. Nearly every day. 

Q. Who was in charge of the wreck after that ? 

A. Captain Paul Murphy. 

Q. Were you there when the marine pump came that was sent 
up from St. Louis? 

A. Yes, sir. 

Q. How long after the catastrophe did that get there ? 

A. I could not say. It was something like at least three weeks, I 


think. 
Q. At that season of the year how would such a machine have to 


go—what rouie; could you get it up by the Missouri river, or would ° 


it have to go by rail? 
A. By rail. 
Q. Was the method of communication by rail through St. P aul? 
A. Yes, sir; through St. Paul. 
Q. Do you know whether the Northern Pacific railroad was open 
continuously that winter, or was it more or less blocked by snow? 
A. It was blockaded. 
Q. And when the pumps came you made every effort to raise her? 
A. Yes, sir. 
Q. What was done? 
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A. A diver went down poms orn the boat on the outside and 
did what he could towards stopping where she was broken, 
and they put the pumps in and Lelkheeded her and pumped her. 
a in connection with the pump? 
es, Si 

Q. Where did they get the steam? 

A. From the Butte. 

Q. She lay close enough to the stern of the sunken boat? 

A. Yes, sir; they pulled her up a little. 

Q. She was between the ways and the wreck and they raised 
steam on her and used the pump ? 

A. Yes, sir. 

QQ. What effect had it? 

A. It had no effect. 
= (. How many siphons had they? 

A. I cannot recollect now ; they had in about 20 hand pumps 
besides. 

Q. Had they more than one siphon? 

A. I think they had two, and don’t know but three. 

@. Of what diameter? 

A. One was four-inch, I know; I think that was the largest. 

Q. Then at that effort they had a marine pump sent up from 
here and some siphons—you think 3—and about twenty nane: 
pumps, and it did not have any perceptible effect ? 

A. No, sir. 

Q. Who was that diver; do you remember? 

A. There were two divers; there had been two efforts to raise her. 
Mr. Nash was the first man. 

. Do you know what his first name is? 
. Robert. 
. Do you know where he is? 
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. At Cairo, | think. 

. Do you know who the other diver was ? 

. His name was Guyer; I don’t know his first name. - 

. Do you know where he is? 

. I do not. 

. How long after she sank was this first effort made to raise her? 
. Probably a couple of weeks—that is,on the arrival of the 


diver. 
Q. What condition did she be in—that i is, to lying true or 
listed ? 
She was listed some. 
— the wreck closed there; was the ice frozen over? 
es, sir. 


Q. Was the weather and conditions favorable or unfavorable for 
raising a sunken vessel ? ° 


Objected to by defendants’ counsel as calling for the opinion of 
the witness. 


A. Extremely unfavorable. 
Q. Was the temperature during all this time, from the time the 
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boat sunk and during their efforts to raise the boat, below or above 
the freezing point at Bismarck ? 
A. Below the freezing point. 
Q. How long after was it, or do you know, when the marine pump 
from La Crosse reached there ? 
A. I could not perhaps approximate very nearly that time. 
Q. Was it in November or December? 
A. In December, I think. 
Q. Before or after Christmas ? 
A. After Christmas, I believe. I think it was. 
Q. You don’t know the date? 
A. No, sir; I think it was snow-bound for some time—some days. 
Q. Was the road blockaded during part of December? 
A. I think so. 
Q. Were you there after that pump arrived, when they made the 
second attempt to raise the boat? 
A. Yes, sir. 
86 Q. What was done? 
A. About the same process as when they first commenced. 
The diver went down and did what he could to her bottom, and they 
commenced working this pump. 
Q. What apparatus had they for throwing water? 
. They only worked one pump; this pump that I brought with 
m 
. It was the large pump? 
Yes, sir. 
Did they use the syphons at that time? 
I don’t think they did at that time. 
. What success did they have ? 
They lowered the water some. 
In the hold of the vessel do vou mean ? 
Yes, sir; inside of the vessel. 
Did they have any success in raising her ? 
They had-some hopes for a short time, but they could only 
lower it a little, as the pressure from the outside was too great. 
Q. About how thick was the ice then in the Missouri river around 
the boat and over her deck where they had to get it away ? 
A. Perhaps 2 and } feet, or perhaps 3 feet in some places. 
Q. It was very heavy ice? 
A. 6s, sir. 
Q. What did they save from the wreck ? 
A. The boilers, chimney, cabin furniture, and rigging. 
Q. Did you make any soundings around the hull after she was 
sunk to find out whether the sand was cutting away or not? 
A. Yes, sir. At the time I left her there was no perceptible cut- 
ting away of the sand. 
87 Q. Did you make any soundings after that—after you had 
quit the boat and was still around there? 
A. No, sir; but I would infer—— 


POPOPOPOPO® > 


Defendants’ counsel objected to any inference. 
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Q. From your knowledge of the situation, the surroundings, and 
the lack of appliances at hand, state what ‘more could have been 
done than was done to raise the boat and save her. 

A. Nothing could have been done. 

Q. After you had left the employment of the boat and was down 
— ene did you see anything of the master of the boat, Captain 

ohnson? | 


Objected to by defendants’ counsel as incompetent and irrelevant. 


A. No, sir. 
Q. Who remained in charge of her during the winter while you 
were down about there—about the boat? 


a to by defendants’ counsel as incompetent and imma- 
terial. 


A. Mr. Deitz, who had formerly been the first mate. 


Cross-examination by Mr. WILson: 


Q. What was Mr. McClendon’s business on that boat during the 


summer? 

A. He was pilot. : 

Q. Do you know whether he had been paid off and discharged 
prior to the time of this accident or not? 

A. I don’t know; I did not see him paid off. 

Q In what ity was he acting in the boat at the time the 
accident wnat. 

A. In no capacity. 

Q. Had he any duties to perform at that time? 
88 A. No, sir. 
Q. Then he was merely staying on the boat? 

A. Yes, sir. 

Q. Was he still in the emplov of the owners, do you know? 

A. He was not, to my knowledge. 

Q. State what timbers were in the steamer McLeod that were 
broken. | 

A. By the accident? 

Q. No, sir; prior to that time you say there were some 70 tim- 
bers broken ? | 

A. It was the floor timbers; the bottom timbers that the planks 
are nailed to—that the bottom planks are nailed to. 

Q. There were no knuckle timbers broken where the bend or the 
knuckle of the boat is? 

A. No, sir; there was nothing broken in the knuckle at all. 

Q. In what part of the bottom were these timbers broken? 

A. The most of them are in the forward part of the boat; are 
from the midships forward ; some of them aft the midships. 

Q. Were these 70 timbers all right in a row with each other—all 
broken in one place in the boat? - 

A. No, sir; there would be places where three or four would be 
ee and then there would be some intervening that were not 
broken. | 
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Q. Within what space were the 70 timbers broken, in feet? 

A. The whole 70 timbers were between the bow of the boat ; they 

were between the after end of the forecastle—that is, the for- 

89 ward end of the cabin and the forward end of the engines; 
that embraces all the timbers that were broken. 

Q. How far apart were the timbers in this boat ? 

A. I believe about 13 inches from center to center. 

_ Q Then these 70 timbers would comprise a little more than 70 
feet ? 

A. Yes, sir. 

Q. How far from the stern of the boat was it to where the first 
timber was broken ? : 

A. Probably 20 or 25 feet ; perhaps more; 25 feet, perhaps. 

Q. Were these timbers so broken that they would have to be taken 
out and new timbers put in? 

A. Not necessarily. 

Q. They would have to be to put her in first-class condition, would 
they not? 

A. There are various ideas about that; some would leave them in 
and some would take them out. It would lighten the boat to take 
them out, and leaving them in gives her additional strength. 

Q. New timbers would have to be put in by the side of these and 
these taken out and others put in their place, would they not ? 

A. It is not essential to the running of the boat, but the owners 
are sometimes compelled to put new timbers in; the underwriters 
may demand it; they are supposed to be replaced at every inspec- 
tion. 

Q. You speak as aship carpenter. You claim to have knowledge 
of what is proper and right about a boat? 

A. Yes, sir; I claim to have an opinion. 

Q. Asa ship carpenter would you say it was necessary to 
90 take these timbers out; were they useless in the condition 
they were in? 

A. It would not be necessary to take them out. 

Q. Were they useless in the condition they were in ? 

A. No, sir. 

Q. What service did they render? 

A. They hold the planking—timbers can be broken and not make 
a boat leak any. 

Q. Do you claim that a boat with broken timbers in her is as 
good as she would be with whole timbers in her? 

A. No, sir. 

Q. Does not the breaking of timbers deteriorate from the boat the 
cost of putting in new timbers? 

A. Yes, sir. 

Q. How much would it cost per timber to put in, to replace, these 
timbers—how much for each timber ? 

A. The way they are usually repaired, you mean ? 

Q. ‘To make them as good as they were in the first place ? 
Ries Do you mean to take the old timbers out and put in new tim- 

rs? 


I. G. BAKER 5T AL, 

Q. Yes, sir; make her as good as she. would have been if those 

timbers were not broken ? : 

A. Perhaps it would cost $12 a piece. 

Q Where? 

A. At Bismarck. 

Q. Can timbers be replaced there as cheap or cheaper than they 
can in St. Louis? 

A. No, sir; I do not think they can. 

Q. How much more would it cost to supply timbers there than. 
here, do you think ? 

A. Well, lumber will be $2 more—2 cents more per foot. 

Q. How about labor? 

A. Labor is 30 per cent. higher. 

Q. Do you think a contract could have been made to sup- 
91 ply these timbers at $12 a piece at that time at Bismarck ? 
A. I judge so. Yes, sir. 

Q. You spoke of a bulkhead having been built in this boat. 
Was that bulkhead around ? 

A. Around holes through the plank at the bottom. 

Q. How large were those holes? 

A. Holes that were perhaps the size of your head. 

Q. Oceasioned how ? 

A. By rocks. 

Q. By the boat striking ? 

A. Yes, sir; perhaps you would not call them holes. You could 
not put your head through; but the bottom up plank would be 
bruised up so that it would_necessitate bulkheading around. 

~ @Q. It would let the water in? 

A. Yes, sir. 

Q. It could only be repaired by putting in new plank ? 

A. That is all. 

(. How many of these holes were there? 

A. There was some three or four planks that we bulkheaded, I 
think. 

Q. Were there any other holes in the boat not included in the 
bulkhead ; other pianks broken ? ) 

A. There were other planks broken in different places, but not 
serious enough to necessitate bulkheading around. These were 
battened and shored down. 

Q. The injury to those other planks was not so serious as to re- 
quire new plank put in to make the boat tight ? 

A. The boat was perfectly tight. In these other places I spoke 

about. she was perfectly tight, and perhaps would have re- 

92 mained that way, but we usually put in new plank when we 
take the boat in, whether they leak or not. 

Q. How many other places were there? 

A. Perhaps 5 or 6—maybe more. 

Q. Was there not, according to your best recollection ? 

A. I could not say whether there was or not. 

Q. You think as many as 5 or 6? 

A. I should judge so; yes, sir. 
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Q. What sort of plank was this boat planked with ? 

A. Oak plank, 3 or 3} inches thick at the forward end of the 

boat. 

Q. How much, in your judgment, would it have cost to have re- 
laced these broken planks in the boat—these included in the bulk- 
ead ? 

A. The planks themselves ? 

Q. The planks themselves and the labor of putting them in— 

caulking and everything? 

A. $300 I presume would have covered that. 

Q. What is oak plank worth there—oak lumber—or was at that 

time? 

A. $60.00. 

Q. Board measure ? 

A. Yes, sir. 

Q. Was there more than one bulkhead in this boat ? 

A. That is all. 

Q. Were there any other injuries that the boat suffered except 

what you have testified to ? 

A. No, sir. 

Q. When you speak of $12 as being the expense of putting in 

these timbers, do you refer to the whole timber? 

A. Yes, sir; I speak of the whole timber. 

Q. You were on the boat, were you, when they made that trip 

after the bulkhead was put in? 
93 A. Yes, sir. 
Q. How often did you have to pump the boat out ? 


A. I don’t know; that would be a little difficult to answer, how — 


often ; but we pumped her out every time we found water in her. 

Q. How often would that occur? 

A. Perhaps every 2or 3 hours we would put a pump on—a steam 
pump—and run it until the water was all out of her. 

Q. How long would you have to run it on those occasions ? 

A. Sometimes an hour; perhaps more. 

Q. Then you would run the pump from a third to one-half of the 
time? 

A. Yes, sir. I presume the pump was running half of the time 
when the freight was in the boat. [I am now speaking of when the 
freight was in the boat. 


Q. How was it when the freight was out of the boat, when she — 


was running? 

A. It would not necessitate near so much pumping. 

Q. Why not? 

A. The boat is not so deep in the water and the pressure is not so 

reat. 

Q. How long had you been lying at Bismarck when this accident 
happened ? 

A. I believe it was about 48 or 50 hours. 

Q. How long had it been since you returned from your last trip 
to Bismarck before this accident happened ? | 
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days. 
94 Q What portion of the time that you were lying at Bis- 
marek after your arrival there did you keep the pumps run- 
ning. 
A. We did not keep the steam pumps going after we arrived 
there; not after we cooled down. 
Q. I do not k particularly of the steam pumps, but any of 
your pumps; what proportion of the time were thev in use? 
A. Really I could not say; I did the pumping myself a little of 
the time. 
Q. Did you have the steam pump running any after you came 
back to Bismarck ? 
A. No; pumped her down dry and then let the steam go down. 
Q. When did you pump her down dry ? 
A. On the day of our arrival at Bismarck or the day after; we 
pumped her out the next day. 
Q. Did any one else do any pumping except you while you were 
at Bismarck ? 
A. No, sir. 
Q. About what time in the day or night was it that this accident 
happened? 
me Between 8 and 9 o’clock in the evening, as well as I remem- 
r. 
Q. How long after dark was that? 
A. That would be about 3 hours. 
Q. You were down in the hold at the time of the accident? 
A. Yes, sir. 
Q. What were you doing down there? 
= = was looking after the holes to see if our bulkhead had sprung 
a leak. 
Q. How much water was there in the bottom at the time? 
A. Just what this bulkhead would hold. 
95 Q. How much water was there on the outside of the bulk- 
head in the boat itself? | 
A. None; I had pumped that all out. 
Q. When? 
A. That evening. 
Q. At what time ? 
A. Before dark. During the day I ae that all out. 
Q. You say the bulkhead had not leaked any at all? 
A. None of any consequence; it leaked a little. 
Q. What hour of the day was it? Fix it as nearly as you can that 
you pumped that boat out last that day. 
Wirness: What part of the day ? 
Mr. Witson: Yes, sir. 
A. Well, some time in the afternoon. 
Q. What time in the afternoon ? 
A. I cannot be positive; it was towards night. 


Q. She had made no water in the 3 or 4 hours after that, you say? 


A. None of any consequence. 


A. I think it was in the neighborhood of 2 days or 2 and } 
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Q. If she made any at all, state how much it was. 

A. She may have had an inch inside besides what was in the 
bulkhead. 

Q. All over the floor. 

A. No, sir; not all over the floor—that is, in the heaviest part 
of her, I mean; from the aft end of- the boilers forward. 

Q. Then did she make water at the rate of an inch in 3 hours 
while she was lying at the bank ? 

A. That did not include the whole boat, you know. 

Q. I speak as we speak of boats generally. You generally sound 

boats under her well-rooms, don’t you, to see how much water 
96 she is making where your pump sets; you would sound your 
pump to see how much water your boat is making? 

A. Yes, sir. 

Q. She was making at the rate of an inch in 3 hours by her 
pumps? 

A. It is possible she was. I would not say that she was. 

Q. How many pumps did you have on board of this boat—pumps 
that could be worked ? 

A. We were working but one at that time. 

Q. How long would it take to pump an inch of water out of that 
boat with the apparatus you had there—your hand pumps? 

A. Thirty minutes. 

Q. How came you to go into the hold ; were you apprehensive of 
water in the hold ? 

A. It is a watchman’s duty whether ne thinks there is any water 
in the hold or not—whether he has reason to think there is any 
water in the hold or not—it is his duty to go into the hold at night, 
or in daytime too, for that matter. 

Q. This boat, on that last trip to Cow Island, leaked more than 
boats ordinarily do, did it not ? 

A. Yes, sir; more than they ordinarily do. 

Q. A great deal more than they ordinarily do? 

A. Yes, sir. 

Q. And it was owingto her bad condition that she was leaking so 
badly, was it not ? 

A. Yes, sir. 

Q. Then the boat was in a bad condition, was she not ? 

A. Don’t understand me that she was in an extraordinary 
97 bad condition. I have been on boats up there that were in a 
great deal worse condition than she was. 

A You made fora harbor or a port as soon as you could, did 
you ? 

A. I don’t knowhow to answer that question. When our business 
was done our voyage was completed. | 

Q. What time in the afternoon was it that Mr. Hazen came for 
the McLeod ? 

A. I think it was immediatel y—afternoon. 

Q. That means after dinner, of course ? 

A. Yes, sir. 

Q. How many men did he bring with him ? 
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A. 5 or6. eee eS | | 
Q. Did he take charge of her and drop her down? 
A. Yes, sir. 
Q. Had you been instructed to let him take charge of her when- 
ever he wanted to? 
A. No,sir; I had no such instructions. 
Q. What instructions had you in reference to Weaver & Co. taking 
charge of the boat, if any? 
A. None. 
: Q. How came you to let Mr. Hazen take the boat and drop her 
own ? 
A. I thought it was all nght and regular—a tacit understanding. 
Q. Where was Captain Paul Murpby at this time ? 
a. During part of the time she was being dropped down he was 
there. 
Q. Then Captain Murphy surrendered the possession of the boat 
to Mr. Hazen, did he? ° 
A. I suppose so. 
98 Q. Captain Murphy was stopping where at that time—on 
board the boat or up at Bismark ? 
A. At Bismarck. 
Q. You were staying on board of the boat ? 
A. Yes, sir. 
Q. Were you on the boat when Mr. Hazen came on ? 
A. Yes, sir. 
Q. Did you hear anything that he said when he came on board ? 
A. I cannot recollect anything that he said. 
Q. Mr. Hazen was in the employ of Weaver & Co. at that time? 
A. Yes, sir. 
. Q. He took sole and exclusive charge in dropping her down, did 
e? 
A. Yes, sir. 
Q. And attended to making her fast after she was dropped down ? 
A. Yes, sir. 
Q. How long did that take—dropping her down ? 
? A. I think they must have been three hours in dropping her 
own. 
Q. How far from the ways was she lying at the time they came 
on board to drop her down ”? 
A. About three lengths of the boat. 
Q. Above or below the ways? 
A. Above. 
Q. What was necessary to be done in order to drop her down ex- 
cept to slacken her lines and let the current take her down 7 
A. The pushing her out was the difficulty, as the ice was setting 
in against her and getting her out into the stream. 
99 Q. Was she perfectly safe while she was lying at the bank ? 
A. I would not consider it a good place for winter. 
- Q Perfectly safe, except for ice? : 
A. Perfectly safe, as far as anything else was concerned. 
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Q. And just as safe, as far as ice was concerned, as at the end of 


the ways, was she not? 

A. Yes, sir. 

Q. What was the bank below the ways; was it a perfectly safe 
place there to tie up a boat ? 

A. It was about the same character as above. 

Q. By siacking up her lines she could drop right down ; there 
was nothing to prevent, was there ? 

A. No, sir. 

Q. If her lines would have been slacked the current would have 
taken her down below the ways, would it not? 

A. Yes, sir; if the ice had not set her in against the end of the 
ways and held her in she would probably have to be shoved out a 
little, as a boat does when the current sets in towards the bank. 

Q. Below the ways there is no ice between the end of the ways 
and the shore, as far out as the ways extend, is there? 

A. They don’t extend far enough out to make much protection 
there. 

Q. How far do they extend out into the water? 

A. I should judge about 15 feet. 

Q. If she had been dropped down to the end of the ways she 
could have been pulled right inside; there was no ice to prevent it ? 

A. I don’t recollect. 
100 Q. How is the shore there—bold or sloping ? 
A. The shore itself is bold ; it is bluffy—a bluffy bank. 

Q. What is the bottom of the river? 

A. It had a gentle slope at that time. 

Q. If she had been dropped down and pulled in below to the 
bank she would have had water enough to float? 


A. Yes, sir. 
Q. Was there any one else on board of this boat besides you and 


Mr. McClendon when this accident happened ? 
. No, sir; no one else. 
You wore employed by the owners of the boat ? 
Yes, sir. 
. In what capacity ? 
. As watchman. 
For the winter? | 
Yes, sir. 
You were expected to watch her on the ways? 
Yes, sir. 
Who employed you to watch her? 
. The captain. 
. Captain Murphy? 
. Yes, sir. 
. What instructions were given you by Captain Murphy as to 
your duties as watchman ? 
A. None; he did not give me any. 
Q. What ‘duties did you understand you had to perform as watch- 


man? 


Rerorererererer 


WD 


o Pes ea = se = : oe ~ 


ie ae es 


a a . 
gee ee - 2 ees Sex Se Ses a = — pe Sea 
ee a at > = - >) =e ee el age Sy 
zi r a eH deckoee pe ee ee ; “~~ es 
PS se> Se ee a ~ : Sse aes Se Se ee = 
—_ = _ 
. ee ‘ 


se ee ss ee oe eS a ae 
== a a ee ee ee ae: bo 
wa Peg —S = a, Se Ee Ee oe <> =~ Fe = {See % : 4 
: = aes pS ee = 
% ¥. &é. : AL, a. > > a ee 


A. To care for the property and perform any services that I could 
in the way of work. 

Q Did you have anything to do with the securing of this boat 
on the ways after she had been hauled out? 

A. No, sir. 

Q. Whose business was that ? 

A. My su ition was that it was Mr. Weaver's business. 

Q. Who did you say was in charge of the Batchelder ? 

101 A. Captain Mason. | 

‘ Q. What sort of a charge did he have of her, do you know? 
» < A. Nothing more than he was watchman. 
Q Simply watchman on the boat, the same as you were on the 
cLeod ? 
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A. Yes, sir. 
Q. Who did you say was in charge of the Eclipse? 
A. I don’t know his name; the marshal was in charge of her at 
that time. 
Q. Who did you say was in charge of the Butte ? 
A. Mr. Deitz. 
Q. In what capacity ? 
A. Watchman. 
Q. Nothing more than there to do the duties of a watchman, 
was he? 
vs -. A. No, sir. 
Q. When did you last see Captain Johnson before the accident ? 
A. I saw him on the day preceding the night of the accident. 
Q. What was he doing ? 
A. I saw him on the Butte? 
Q. What was he doing? 
A. I did not see him doing anything. 
Q. Where was the Butte when you saw him on the Butte ? 
A. They had her on the ways ; they were pulling at her. 
Q. Did vou hear him give any orders? 
A. No, sir. 
Q. Who was giving orders? 
A. Mr. Weaver. , 
Q. Did he seem to have entire charge of the boat while Mr. 
Weaver was there? 
od : @ A. Yes, sir. 
Q. Getting her out of there? 
. 102 A. Yes, sir. 
Q. Was Captain Murphy on board of the McLeod after she 
was dropped down to the end of the ways? 
A. I cannot positively say whether he was or not. pues 
Q. You say that when the Butte struck the McLeod she did slide 
- entirely off the ways—that is, the Butte did not slide entirely off the 
7 ways. 
A. No, sir; she was in the water, but seemed to be resting on the 
ways. : 
; }. How far did she move the Col. McLeod when she struck her? 
a A. That I could not tell; she may have moved her 6 or 8 feet. 
i—151 


SN ee TT Ne 


50 T. C. POWER ET AL. VS. I. G. BAKER ET AL., &C., AND 


Q. Whereabouts did she strike the Col. McLeod—what part of the 


McLeod ? 
A. She struck ber forward of the boilers—struck her forecastle. 
Mr. Witson: I don’t know what you mean by forecastle on a 


steamboat. I would know what you meant by forecastle on a ship. 
| Mr. Davipson: It is just front of the stairway. 
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Mr. WILson : 
Q. The Butte stopped when she struck ‘the Col. McLeod, did she? @ : 
A. Yes, sir. ~ 
Q. Did it part the lines of the Col. McLeod ? | 
A. No, sir. 


Q. After the Butte struck the Col. McLeod, if her lines would have 
been slacked she would have dropped right below the ways, would 
she not? 

A. I don’t know. 

Q. The current was down stream that night? 
103 A. Of course. 
Q. And she was floating ? 

A. Yes, sir. | 

Q. Would she not necessarily dropped below the ways? 

A. If you let the lines go quick enough she would, probably. 

Q. It was half an hour before she sunk, was it not? . 

A. I have always estimated it to be about half an hour. 

Q. If slacked in time within that half an hour she would have 
dropped below the ways? 

A. If she could have got clear of the Butte. 

Q. How was she attached to the Butte? 

A. When she struck her they seem to be locked together like, the 
Butte lying on her. I don’t knowas you could have shoved her off ; 
it would have taken a good many men. 

Q. Did you make any attempt to do it? 

A. No, sir; but there was but two of us there. We got a spar and 


held her head up. . 
Q. How—upstream ? 
A. We attempted to hold her head upso that water would not get 
in so fast. a 
Q. Whereabouts was the hole in the Col. McLeod ? ee 
A. The hole was in the breast hook ; perhaps a little aft. ! 
. a _ guard of the Butte went through the guard of the McLeod, 
id it? 
A. Yes, sir; all the guard she has. She has a narrow guard, ex- 
cept nosing, until you get forward; there is a little guard around 
the forward part. 
Q. What part of the Butte was it that struck the McLeod ? 
t 104 A. Her side, about where the bend is, where the planks 
commence bending for the bow. 
Q. The bow of the Butte struck the bow of the McLeod ? 
A. Yes, sir. 
Q. Had the Butte a guard along that part of the boat ? - 
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A. The guard commenced about there, if guard you may term it— 
a o tees of the plank sheet. 

Q. What was the Col. McLeod lying at the foot of the ways for? 

A. Preparatory to going on the ways; she had got ready to be 
pulled out on the ways. | | 

Q. When Mr. Hazen dropped the Col. McLeod down there in 
front of these ways did. he immediately commence preparing her to 
be hauled ont? ; 

A. She was in position to be hauled out; she was in position, but 
had not got the straps on her. The straps were ready, but it was so 
late they did not get ready that night. 

Q. Who was going to haui her out? 

A. Mr. Weaver. 

Q. Was she down there for the purpose of being hauled out by 
Messrs. ©.S. Weaver & Co.? 

A. Yes, sir. 

Q. You say that Captain Johnson was down there the next day? 

A. Yes, sir; the next morning. 

Q. What was he doing there the next day ? 
A. He was looking at the situation. 
Q. Did you hear him give any order? 
A. I did not; no, sir. 
105 Q. What was done with the Butte after the accident? 
A. She was dropped immediately below the ways. 

Q. By whom? 

A. By Mr. Weaver. 

Q. You say there was no storm that night. 
ing at all? 

A. Not to my recollection. If it was I did not note it. 

Q. How much ice was running in the river? 

A. There was a good, big streak of ice. 

Q. How thick was the ice? 

A. That would be hard to estimate. The ice that first runs in 
the river is mostly — ice. I could not determine the thickness. 

Q. Had it been cold much prior to that time ? 

A. Yes, sir; we had had a good many cold days. 

Q. Many cold nights? 

A. Days and nights cold ; yes, sir. 

Q. It don’t have to be very cold to freeze the Missouri river up, 
does it? 

A. I suppose it takes the same temperature to freeze the Missouri 
river over as it does any other river. 

Q. Did it make ice any while you was on that trip? 

A. Yes, sir; we had ice above the mouth of the Yellowstone. 

Q. You were considerable north of Bismarck when you were at 
the mouth of the Yellowstone, were you not? 

A. Yes, sir. 

Q. Was ice running on the way down ? 

A. I think below Ft. Buford, the last day we ran, we were clear 
of ice. 


Was the wind blow- 
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Q. What had been the state of the weather the day and night 
previous to the accident? 
106 A. Freezing weather ; I know that. 
Q. Freezing hard ? 

A. It was what we term real cold weather—threatening a. 
like winter was coming on. 

Q. Was it cold enough to freeze the ground ? 

A. Yes, sir; the ground was frozen. 
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Q. How much frozen ? | @ 
A. A crust on top was frozen where it was wet. 
Q. How thick a crust do you think was frozen ? ~ 


A. Really I could not say as to that. 

Q. 3 or 4 inches? . 

A. No, sir; I don’t think so. 

Q. How thick—2 inches ? 

A. No, sir; I don’t think that. 

Q. It had not been very cold then ? 

A. It had been cold enough to make ice in the river. 

Q. Water will freeze on the ground as quick as it will in the river, 
will it not ? 

A. It will depend on the nature of the ground whether it will 
freeze quick or slow. 

Q. Dry ground will not freeze at all, will it? F 

A. It has to have some moisture in it. o- 

Q. When the first cold weather comes the ground freezes before 
the water in the river, does it not ? 

A. I had the idea that it was the other way; that ice commenced 
making in the river before the ground freezes. 

Q. Do you think that is a fact ; that ice makes in the river before 
the ground freezes ? 

A. I think so; yes, sir. 

Q. You have an idea, then, that a large body of water would freeze 

before a small one, do you? 
107 A. I don’t say that the river freezes up, but the ice com- | 
mences to make around the ed 

Q. Does not the wind blow more or less up there all the time? 

A. Yes, sir. 

Q. Was it not a considerable wind blowing at the time of this ac- @ 
cident, Mr. Bagley ? 

A. 1 could not say whether there was any wind or not; there may 
have been a breeze and I not know it. 

Q. There might have been a great deal of wind and you not have 


known it? 

’ A. No, sir; if there had been anything out of the ordinary line I 
would have known it. 

t Q. Do you know which way the wind was s blowing? 


A. No, sir; I knew the wind blew that day during the day, but, 
if I recollect aright, the wind ceased that night, as it frequently does. 

Q. When was the Batte moved down below the ways ? 

A. I don’t know. 

Q. Was it the next day after the accident ? 
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Witness: Moved: below the ways, do you mean, after the accident ? 

Mr. Wiison: Yes, sir. 

A. The following day. 

Q. What time in the day; the next morning? 

A. I think it was afternoon before they got her down. 

Q. Do you know whether the Butte was floating when the Col. 
McLeod sunk ? | 

A. I think her head was hanging on the ways; her stern was 
floating. ; 

Q. Were there many men around the yard there that day— 
108 around the ways? 
A. Yes, sir; during the day. 

Q. What were they doing ? 

A. They were laborers around the yard. 

Q. What were they doing particularly, if you know? 

A. Handling lines. 

Q. How was the Butte got off? You say her head was hanging 
on the ways. How was she gotten off from there? 

A. I don’t know; I don’t think she was hanging very hard. She 
may have slipped off herself after the McLeod sunk. 

Q. How near to the end of the ways did the Col. Mcleod sink? 

A. She must have sunk right at the end of the ways where they 
commence in the water. 

Q. Was there where she was lying when you last saw her? 

A. Yes, sir. 

Q. Did she move after she sunk ? 

A. Not until after the ice went out, the next spring. She did not 
change her position as to upand down the river; she listed out some. 
Q. Simply keeled over owing to the slope of the river bottom ? 

A. Yes, sir. 

Q. She did not move away from the ways any? 

A. No, sir. 

Q. How far do you think it was from the foot of the ways to the 
inside guard as she lay keeled over two days after the accident? 

A. I could not give a close estimate of that. 

Q. To the best of your recollection of the matter. 

A. Perhaps 5 or 6 feet ; I should judge so. 
109 Q. Where did you remain the night after the Col. McLeod 
sunk ? : 

A. On the McLeod. 

Q. Were her upper works sufficiently out of water ? 

A. Yes, sir. 

Q. What time the next day was it that you went up to examine 
where the Butte had been drawn up on the ways? 

A. In the morning. 

Q. How early in the morning? 

A. Soon after daylight. 

Q. Were there men around there during the night when the ac- 
cident happened or afterwards ?. 

A. There were some there afterwards. 

Q. What were they doing? 


nS > ee a Sa, ere Se ee Se ae ie 8 ae ae ee : es i 
OM ee Set en ee ae Se he 5 —— ees = Baw ge Sr RE Ne ae Cage i ee a ae TS tee, Mx SF 
ge a a ae a a EF, agg EE ee ae ie ges 
Ps Se. e es S22 = Re eget Bek oe on ES Sg eS et a eee wt = Pan cea IS a 
- -% - =< ‘4 a ‘S oe oS — ee Ea er = - FP ae —. “Az 
- < 7 b = , I ‘ Ps ~ ee a 22: 
2 ~ z Zz eS “ ~ fas Bs 
= . m } a ; < 
2 > Be » aoe é, 
is : z 
> 
» 


ot T. C. POWER ET AL. VS. I. G. BAKER ET AL., £C., AND 


A. There was nothing done after the boat sunk. 

Q. Was there any attempt made to separate the boats that night ? 

A. There was no attempt made to get the Butte out of position 
that night, out of that place. 

Q. Who was with you when you went up there to examine where 
the Butte started from ? | 

A. Noone. 

Q. How thoreugh an examination did you make ; anything more 
than a casual examination of it ? 

A. Thorough enough to satisfy myself that she was not securely 
fastened. 

Q. You were pretty well satisfied of that, were you not, when she 
struck the Col. McLeod ? 

A. Yes, sir. 

Q. It was mere curiosity that took you up there? 

A. Yes,sir; Just for the gratification of my curiosity. 
110 Q. How long have you known Captain Johnson ? 
A. Since 1872. 

Q. Have you known him as a steamboat man during all of that 
time? 

A. Yes, sir. 

Q. Do you know whether he is a ship carpenter or not? 

A. Yes, sir. I have always heard that -he was a ship carpenter. 
I have heard him say so himself. 

Q. He is a pretty competent steamboat man, is he not ? 

A. Yes, sir; I regard him so. 

Q. He knows how to handle a boat well, does he not ? 

A. I think so. 

Q. He bears that reputation, of being a very safe, careful man, 
does he not? 

A. Yes, sir. 

Q. When did you first hear Mr. Weaver spoken of as being a 
competent man to take charge of steamboats; before or after this 
accident ? 

A. I have heard him spoken of before this accident; on that verv 
day or the day before. 

Q. That was the first that you had heard of it ? 

A. Yes, sir. 

Q. What did vot hear said of him then ? 

A. I merely heard the remark made, but I cannot tell who made 
it now, that we was.green at the business—did not understand it. 

Q. That was all ? 

A. That was all. 

Q. Do you know anything about Mr. Hazen’s capacity ? 

A. Yes, sir. 

Q. Is he a competent man to take boats out ? 


111 Objected to by plaintiffs’ counsel as immaterial and irrel-— 


evant. 


A. I regard him as such. 
Q. He was foreman of Mr. Weaver, was he not? 
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A. I do not know whether he was or not? 
a understand that Mr. Slovan wan Sidediec oF ae 
eaver? 


Plaintiffs’ counsel objects to all these questions concerning Mr. 
Hazen because it has not been shown that he had charge of the 
matter of caring for these boats. So far as this evidence goes it 
goes to show that Mr. Weaver had charge of the boats and was the 
contracting party. 


Q. You stated that Mr. Hazen was foreman ? 
A. It was a mere inference on my part. 
Q _— judged that from what you saw him doing around the 


A. Yes. sir. 

Q. He was acting in the capacity of foreman when you saw him 
there, was he not? 

A. Yes, sir. 

Q. I think you stated that Mr. Hazen was the man that came up 
and took c of the boat, that Mr. Hazen was Mr. Weaver’s fore- 
man, in your direct testimony ? 

A. Yes, sir. 

Q. When did this marine pump, the first one, arrive up at Bis- 
marck ? 

A. I think about 2 or 3 weeks after the accident occurred. 

Q. Where was the first pump the day they tried to raise the Col. 
McLeod with the second pump—the La Crosse pump; was it there 
still, at Bismarck ? 

A. I guess it was. 
112 Q. Did they use more than one of the pumps in trying to 
raise the Col. McLeod the second time? 

A. I cannot positively say whether they used the siphon the sec- 
ond time or not. 

Q. Was the first marine pump simply a siphon ? 

A. Yes, sir; and at that time there was quite a number of wooden 
pumps put in—hand pumps. 

Q. Those were not put in the second time, were they ? 

A. No, sir. 

Q. Have you ever had any e —— in raising boats? 
re A. No, sir; nothing that could be termed as amounting to any- 
thing. 

Q. How did you know that the bow of the Col. McLeod was set- 
tling down ? 


A. I judged by her a ce. 
Q. From what was above water? 
A. Yes, sir. 


Q. You made no soundings or anything to ascertain that fact? 

A. No, sir. 

Q. State whether the machinery to the Col. McLeod. had been 
dismantled prior to her being hauled down in front of the ways. 

A. Yes, sir; her cylinder heads had been taken off. 


tf 


06 T. C. POWER ET AL. VS. I. G. BAKER ET AL., 4c., AND 


Q. Everything had been put in condition to haul cut and put 
away for the winter. 
A. Yes, sir. 


Redirect examination by Mr. Davinson : 


Q. About how far is it from the town of Bismarck to where these 
marine boats and ways were on the night of the accident? 
113 A. 2 miles. 
Q. When Weaver & Co. ceased work at the close of the day 
did any of them stay down there at the boats or did they go to their 
homes? 

A. They all went to their homes. 

Q. At the time of the accident there was only this man you have 
mentioned as connected with their various boats down there ? 

A. That is all. 

Q. When you went up there in the morning to examine the pre- 
cautions that had been taken to receive the Butte you say it was 
soon after daylight; was it before or after Mr. Weaver and his men 
had come down and renewed work the following morning? 

A. Mr. Weaver had come down ; I recollect of seeing him. 

Q. That is, a crew of men had come and commenced work ? 

A. No, sir; I did not see any men around that morning. 

Q. So far as you know, the shores, or whatever else there was to 
hold the boat in place, were just as they were when she rode over 
them and went into the river? 

A. Yes, sir; Just as they were. 

Q. You spoke about the McLeod lying close under the foot of the 
ways; when the Butte slid down and struck her did not the concus- 
sion or the pressure force her out into the stream sufficiently to make 
space for the Butte to lie in the water? 

A. I think the Butte was part on the ways. 

Q. But her outer guard rested on the Col. McLeod ? 

A. Yes, sir; I think the Butte was listed up a little. 

Q. Then, when the Col. McLeod sunk, she went low enough to 
leave the outside of the Butte floating and the inside lying a little | 

on the ways? | 
114 A. Yes, sir; but what effort had to be made to get her off 
the ways I don’t recollect ; she may have slid off herself. 

Q. If the Col. McLeod had been dropped below the ways instead 
of being left lying against the ways that night, was not the situation 
such, through the coldness of the weather and the ice forming 
rapidly in the river, that without steam it would have been difficult 
to bring her up abreast of the ways to haul her out the next morn- 
ing? Considering the coldness of the weather and the rapidity with 
which ice was forming, if the Col. McLeod had been drawn in below 
the ways and not left abreast of them, ready to be hauled out, do you 
think it would have been difficult the next morning to have drawn 
her up against the current and the ice without steam ? 

A. Yes, sir; I would so regard —. 

Q. What was the occasion that required Mr. Hazen to get her 


left at her old moorings, with the temperature 
as it was and the ice i ing, was there not some danger that it 
would close before cone —aeak Gb ice would form so rapidly in 
the river that the next morning she could not be got abreast of the 
ways and hauled out? 

A. That was the supposition at that time. 

Q. Was that the reason that she was dropped down ? 

A. Yes, sir. 

Q You say you don’t know particularly what Mr. Hazen said 
when he came there? 

A. No, sir. 
115 A. But you know they were anxious to have her hauled 
out so she would be out of the way of the ice? 
A. I suppose he understood just what he went there for when he 
went to work. 
Q. We will go back to those broken timbers. When you say 
that there was3 70 timbers put in her that yuu class as broken tim- 
bers do you mean that there were any timbers that were so badly 
broken in that one piece of timber was separate from the other 
pieces ? 
A. No, sir. 
Q Were they all broken alike or was there different degrees of 
breaks, and wherever you found a flaw in the timbers you classed 
them as broken timbers? 
A. There were different degrees of breaks, but wherever we could 
see a break with the naked eve we would call that a broken timber, 
but the casual observer might not see it at all; it would only be 
seen by a person that is experienced and is looking for them. : 
Q. It would require an expert to go over these timbers and pick 
out the broken ones? | 
A. Yes, sir; in most of these cases. 
_ Q Were those timbers broken consecutively or here and there a 

broken timber and then a sound timber and then 2 or three broken 
ones, perhaps, and then a sound one, or were they distributed along 
in the bottom ? 

A. In her case there were 30 consecutive broken timbers—all 
broken at one time. 

Q. Then how were the others as to being scattered ? 

A. They were scattered a great deal, the others were. 

Q. Iam told that there had been forty false timbers or 

116 strips put in when she was overhauled in the spring of 1879. 

In counting to broken timbers did you count these strips as | 
separate timbers or did you count her original timbers? 

A. Only her original timbers. 

Q. In repairing those timbers did you take out the entire timber 
extending across the bottom and the cocked hats over the knuckle 
and the inside timbers, or only such portions of the bottom timbers 
as was necessary to make it in sound and good condition ? 
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A. We only take out the bottom timbers. If we have to take out 
anything — take the timbers out clear across, but not the cocked hats, 
as you term it. 

Q. Ifthe bottom plank, where it is cut on the rocks or some other 
obstruction, show cracks or splinters in the board how do you mend 
the hole in the plank ?” 

A. It is a rare occurrence where you can put your hand in; 
that would be a pretty big hole. 

Q. About what is the length of the oak plank on such a boat as 
the Col. McLeod ; what is the length of the bottom plank ? 

A. 60 feet. 30 to 40 feet is about the average length. 

Q. Suppose a plank 30 or 40 feet in length in the Col. McLeod 
needed repairing, would you take out the whole plank, or only so 
much of it as would -be necessary to thoroughly repair that break ? 

A. Only so much of it as to thoroughly repair it. Some men are 
very particular, and we may have to take out the whole plank. 

Q. When the break is somewhere near either end of the 
117 ~— plank don’t they simply saw off enough of that plank and 
take it out as to thoroughly repair that hole? 

A. In that case we would put in a grooved piece; you can do 
that on a plank that is broken clear through, unless you put it in 
at one edge. : 

Q. To repair it in a thorough condition, all those bottom planks 
where the buikhead was and those 4 or 5 other defects that you 
spoke of as holes in her bottom, how many feet of oak plank would 
it have taken, in your judgment? 

A. It is the hardest thing for a man to judge of in the world be- 
fore the boat is out of water. If nothing but the plank vou can see 
is broken you can form some judgment. 

Q. From what you saw, what would be your judgment as to the 
amount of oak plank that would be required ? 

Witness: Board measure? 

Mr. Davipson: Yes, sir. 

A. 2,00 or 3,000 feet. 

Q. Would cover it, in your opinion ? 

A. Yes, sir. 

Q. Were you on the boat that spring when she was repaired up 
there? 

A. No, sir; I went on the boat in August. 

Q. In your direct evidence you spoke of making a fall trip to Cow 
Island and return after this vbreak around which you built a bulk- 
head. There has been considerable inquiry about her leaks during 
that trip. Was her condition unusual, as to the leakage, or was it 
about the ordinary condition of the Upper Missouri river boats at 
the close or near the close of the season ? 

A. I should say it was unusual. 
118 Q. Did you anticipate any difficulty about keeping her 
afloat during the absence with her on that trip? 

A. No, sir. 

Q. If it had been earlier m the season and there had been busi- 
ness for her to do was she in condition to have remained in the 
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business to the close of the season and do whatever business was 
before her without being repaired? 

A. She was in as good condition when we returned as when we 
got to Bismarck. 

Q. It was, then, at the close of the season when you anticipated 
the close of navigation? 

A. Yes, sir. : 

Q. You explained that she would make about an inch of water 
in the lowest part of her in an hour, or perhaps something in that 
vicinity. Was that in one hour or in three hours? 

A. 3 hours. 

Q. How often in the 24 hours did you pump her after she was 
pumped out with the steam engine, with the steam pump? 

A. I presume half a dozen times. Pumped her dry fully a dozen 
times. 

Q. Do you mean in all that time or half a dozen times in the 
24 hours? | 

A. Half a dozen times in the 24 hours. 

Q. After you had pumped her out before going to bed did you try 
your pumps in the night usually, or did you let her rest until the 
next morning? 

A. I walked about up to 11 o'clock, and if she had any 
119 water in her at that time I would pump it out, and then early 
in the morning. 

Q. When you saw Captain Johnson on the Butte and she was 
being pulled up onto the ways where was he on the Butte—what 
part of the boat? 

A. On her boiler deck. 

Q. Were you near enough to hear if he had given any orders or 
directing ? 

A. No, sir; he may have given orders without my hearing him. 

Q. You don’t know whether he was giving orders or not? 

A. No, sir. 

Q. Her tackling was then fastened to her and she was sliding up 
the ways? 

A. Yes, sir. 

Q. Was Mr. Deitz also on board of the Butte? 

A. Yes, sir. 

Q. These men that you speak of as watchmen are men that stay 
on the boat to keep thieves from stealing pieces of machinery and 
looking after her generally ? 

A. Yes, sir. 

Q. Then when you about never having received any instruc- 
tions from Mr. Murphy a3 to what your duties were as watchman 
you knew what the duties were; you did not need any instructions? 

A. I knew what my duties were. I did not ask for any instruc- 
tions. 

Q After the Butte had collided with the McLeod and sunk her 
vou say she was dropped directly below the ways. Did Mr. Deitz 
or Mr. Weaver manage that, or do you know? 
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120 A. I suppose it tobe Mr. Weaver. I don’t know; Mr. Deitz 
was at work all the time. I know that, but I could notsay 
as to the real management. 

Q. Did you see Captain Johnson aboard of her when she was being 
dropped down ? 

A. I don’t think I did. My recollection is that I did not see him 
at that time. 

Q. When the Butte was being dropped in front of the ways and 
the tackling being made fast for hauling her out was not Mr. 
Johnson then constantly conferring with him and counselling with 
him about it—how to make fast and secure everything? 

A. That I did not know. 

Q. You were then on board your own boat, the Col. McLeod ? 

A. Yes, sir. 

Q. That was far enough away that you could not hear distinctly 
any ordinary conversation ? 

A. No, sir; I could not hear what they said ; I could hear their 
voices, but not what they said; I would look down occasionally and 
see who was there, for I knew the men or knew what they were. 

Q. Did you have any talk with Mr. Weaver about this matter the 
next day—how it occurred ? 


A. Not a bit. 
Q. When did you first hear or know about anything being said 


about the unusual blowing of the wind that night? 
Objected to by defendants’ counsel as incompetent and imma- 
terial. 
A. I saw an account of it in the Bismarck paper. 
Q. Was it in the Bismarck paper the day after the accident or 
within a few days after the accident? 
121 A. It was within a few days after the accident, and may 
have been the next day. 
Q. And the circumstances of the accident were then fresh in vour 
mind, were they not? 
A. Yes; yes, sir. 
Q. Did you talk with other men there around the boat as to 
whether there was any wind or not? 


Objected to by defendants’ counsel as incompetent, irrelevant, and 
immaterial. 


A. I did. 

Q. With your memory refreshed by this article in the paper stating 
that there had been a hurricane or high wind, were you able then 
to recollect anything about an unusual wind? 

A. I was not; no, sir. 

Q. Thestatements that there had been a high wind that had shaken 
her off the shores produced a sort of a smile, did it not, with men 
around the boats? 

A. I think it did. 

Q. You say that this man, Mr. Hazen, so far as vou know, was a 


competent man ? 
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A. Yes, sir. | 
Q. Do you know whether he had charge of or did the shoring to 
secure the Butte, or Mr. Weaver? = 

A. I don’t know. : 

Q. Was Mr. Weaver there personally superintending and manag- 
ing this business? 

A. Yes, sir. | 

Q Was Mr. Hazen down there the next morning at the boat? 

A. Yes, sir. 

Q. Did you have any talk with bim about the manner in which 
the Butte had been secured? 

A. Yes, sir; we had some conversation in regard to the 

122 general management. 
Q. What did Mr. Hazen say about it ? 


Objected to by defendants’ counsel as incompetent, irrelevant, and 
immaterial. 


A. He said that he was not allowed to do what he thought fitting 
and right. 

Q. What else? 

A. Directly bearing upon the shoring of the boat; I don’t know 
as I had any conversation with Mr. Hazen. 


Recross-examination by Mr. Witson : 


Q. Did you have anything to say or do about the time that the 
Col. McLeod was being dropped down to the end of the ways to be 
drawn out? 

A. No, sir; there was nothing incumbent upon me to do or assist 
Mr. Hazen. 

Q. As to the manner it was being done and the reason for doing 
it vou had nothing to say? - 

A. No, sir; but I inferred what the reason was. 

Q. It was a mere interference that you had. The reason for drop- 
ping her down was not given by anybody ? 

A. I don’t recollect that it was, but it was about the ice. 

Q. If she had been allowed to remain where she was moored that 
afternoon over night she could have been moved down the next 
morning without any trouble, could she not? 

A. That I don’t know. 

Q. What was the condition of the weather the next morning ? 
123 A. It would have been very difficult, for there was a great 
deal more ice. 


Not being able to complete the taking of said depositions by rea- 
son of the absence of witnesses, I adjourn the further taking of the 
same until Thursday, January 12th, 1882, then to be continued at 
the same place and between the same hours mentioned in the‘stipu- 
lation. 

[ NOTARIAL SEAL. ] 


PAUL F. COOK, 
Notary Public, City of St. Louis, Mo. 


am 
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Pursuant to adjournment, as above stated, on the 12th day of Jan- 
uary, 1832, I continued the taking of said depositions as follows, 
viz: 


Netson G. Epwakrps, of lawful age, being produced, sworn, and 
examined on the part of the plaintiffs, testified as follows, to wit: 


Direct examination by Mr. Davipson: 


Q. What is your name, age, residence, and occupation ? 

A. Nelson G. Edwards; age, 31; residence, St. Louis, Mo. ; clerk 
at the carpet store of Rennard and Sens. : 

Q. How long have you been in the employ of this firm ? 

A. Since March, 1881. 

Q. Prior to that time how were you employed for 2 or 3 years? 

A. For two seasons I was clerk on the steamer McLeod. 
124 Q. How much experience have you had in all in steam- 
boating? 

A. I was on the river for 3 years. 

Q. In any other capacity than clerk? 

A. The last year I was on the river I was pilot. 

Q. Where was the Col. McLeod running? 

A. She was running from Bismarck to Benton. 

Q. Have you more or less knowledge of the Upper Missouri river 
boats running in the same trade—the Yellowstone trade? 

A. Yes, sir; I used to see them continually passing and repassing 
between Bismarck and Fort Benton. 

Q. You run on the Col. McLeod, then, did you—in the season of 
1879, did you ? 

A. Yes, sir; from the time she was built; I was on her when she 


first came out. 
Q. How did she compare with other boats in the Upper Missouri 


for that trade? 
A. She was built expressly for the trade and was very well adapted 


for it; she was about the lightest draft boat in the Upper Missouri 


river, it was stated. 

Q. About what time did she reach Bismarck after making her 
last trip, the one in which she only went as far as Cow Island and 
then came back to Bismarck and laid up. Can you give the date? 

A. My recollection is we got there on the morning of November 
12, 1880. 

Q. Have you any books or data by which you can fix that date 
quite readily, and did you consult them ? 

A. Yes, sir; I have my postage book of the boat. 

Q. Did you examine that this morning ? 

A. Yes, sir; and it says that the part of the crew that 

125 ~—s left the boat the day we got there was paid off on the 12th 

-and the balance of the crew were paid off on the 13th of No- 
vember. 

Q. So you are positive that the date of your arrival at Bismarck 
was the 12th of November, 1879 ? 

A. Yes, sir. 
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Q. Do remember about what time in the cay? - 


A. In morning. 

Q. How long did you stay with the boat after the 12th, and what 
time did you leave her to go home? : 

A. I think I left Bismarck on the evening of the 14th of November. 

Q. From the time she arrived there—that is, on the morning of 
the 12th, until you started to go home, on the evening of the 1 
did you stay on board of the boat, or did you leave her and go to 
town ? 

A. The night before I left I stayed uptown at the hotel. 

Q. Prior to that date you stayed on the boat? 

A. Yes, sir; during the day I left I was on her. 

Q. Who was in charge of the boat at the time you left her ? 

A. Capt. Paul Murphy was captain of the boat. 
oan Were there any other of the crew or employees still on the 

t? 

A. I do not know particularly ; I suppose there were others. 

Q. Was the carpenter of the boat there? 

A. I don’t recollect that he was; I presume that he was, though ; 
there were several men on the boat at the time I left; I don’t re- 

member who they were. 
126 Q. What condition was the boat in when you made this 
last trip to Cow Island and return, as to injuries to her hull 

received in low-water navigation ? 

A. I never examined the boat's hull; I don’t know positively, but 
I know that she was leaking some, and that is all I know about it. 

Q. So far as you have knowledge and from your interviews with 
the other officers of the boat, was she considered safe or unsafe to 
take that last trip to Cow Island and return; was she in such con- 
dition that it was considered safe for her to undertake the trip? 


Objected to by defendants’ counsel as calling for the opinion of 
the witness and as hearsay statements. 


A. My opinion is it was safe to make the trip. I don’t remember 
of talking to anybody about it—about the advisability of her going 
or not going, so far as the condition of the boat is concerned. 

Q. That was a matter of which you did not have ial charge? 

A. No, sir; I don’t think it was talked about. The principal 
trouble was about whether we could get back from the trip. There 
was some objection to going on that account. 

Q. What was the stage of water in the last trip? 

A. A fair good stage. 

Q. Better than it had been the previous trip? 

A. Very much better than on the previous trip. 

Q. Was the Col. McLeod put in good repair at the opening of the 

season of navigation of 1879 at Bismarck ? 
127 A. Yes, sir. : 
Q. Who was commander or master of her at the time this 
work was done? 
A. Capt. John J. Massey. 
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Q. Do you know who had charge of the details of the repairs— 
superintending it? 

A. Capt. Massey did. 

Q. She was hauled out there? 

A. Yes, sir; on the ways at Bismarck. This was in the winter of 
1879 & ’80. 

Q. Or was it in 1878 & ’79—the boat was not built until 1879, 
and she sunk in 1880, did she not? 

A. Yes, sir; this was in the winter of 1878 and 1879. 

Q. As clerk were you not disbursing officer of the boat? 

A. Yes, sir. 

Q. Do vou know about what her repair bills and cost of taking 
care of her, etc., for that winter was—1878 and 1879? 


Objected to by defendants’ counsel as incompetent. 


A. It was about in the neighborhood of $1,100. 

Q. State what that included. 

A. That included the bills for the lumber and spikes, the watch- 
ing of the boat during the winter, and the board of the watchman, 
I think. It included the whole winter expenses of the boat. 

Q. Did that include the labor and all materials and for hauling 
her out, and expenses from the time es was taken out of the river 
until she was put back ? 

A. Yes, sir. “ 
128 Q. That is all included in that bill of expenses ? 
A. Yes, sir. 

Q. When the boat was laid up on the 12th of November, at Bis- 
marck, what was her general condition and fitness for business in 
other respects than those leaks that you have mentioned in her 
bottom ; aside from that, what was her general condition and fitness 
for business ? 


Objected to by defendants’ counsel as incompetent. 


A. She was thoroughly equipped for business ; had just got in off 
the trip and was all right, so far as I know. 

Q. If it had been earlier in the season and there had been busi- 
ness to do-was there any reason that you know of that would have 
prevented her from having gone on another trip or trips? 


Objected to by defendants’ counsel as incompetent. 


A. No, sir 

Q. During your experience on the Upper Missouri river did you 
become acquainted with the value of steamboats employed in the 
Upper Missouri river business, more or less ? 

A. Yes, sir; I have talked about the values of boats with the other 
boatmen and have an idea of what the values were. 

Q. Did you have any knowledge as to what some of the boats then 
employed had cost or what they had sold for? 

A. I don’t know of any sales up there except the Eclipse sale. I 
was there. I don’t remember what she sold for. 

Q. Was she sold at ordinary sale or at marshal’s sale? 
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A. I think at marshal’s sale by the court. i 
129 Q. Being the disbursing agent and financial man of the 
boat you knew of the earnings and her capacity for business, 
did you not? : 

A. Yes, sir. 

Q. From all these facts, your knowledge of the value of steamboats 
employed in the Upper Missouri river and of the capacity and fitness 
of this boat for that especial business, state, in your judgment, what— 
her reasonable and fair value at Bismarck in her then condition at 
the date when she was laid up there. 


Objected to by defendants’ counsel as incompetent and irrelevant, 
as witness has not shown himself competent to testify. 


A. I should say she was worth at least $12,000. 
Q. Did you make any contract with C. S. Weaver & Co. or any 
— else in reference to hauling her out on the ways and repairing 
er? 


Objected to by defendants’ counsel as incompetent and irrelevant, 
as witness has not shown himself competent to testify. 


A. No, sir; I did not. 

Q. Had you any knowledge of any such contract being made by 
any of her officers or owners, or both, of the boat with C8. Weaver 

Co.? 


Objected to by defendants’ counsel as incompetent and irrelevant. 


A. No, sir. : 
Q. Did the Col. McLeod receive any injuries on this last trip to 
Cow Island ? 
A. No, sir. She was only loaded light and the river was 
130 in good condition. Wehad less trouble, I believe, on the last 
trip than almost any trip we made during the season. 
Q. Then whatever injury she had sustained to her hull was in- 
— prior trips preceding the one made to Cow Island? 
A. Yes, sir. 


Cross-examination by Mr. WIzson : 


Q. What part of the crew did you pay off on the 12th? 

A. I paid off one of the pilots and two other men with us on the 
trip and Mr. Bagley ; there may have been others, but I don’t re- 
member. I paid off the rest of the crew, except the captain and 
myself, on the 13th inst. 

Q. And discharged them from the employ of the boat? 

A. I think they were. Some of them were about there after I 
left: after I left the boat on the 13th — were around there. 

Q They were discharged after the 13th? | 

A. So far as I know. 

Q. After the 13th they had no further duties to perform ? 

A. That is, the old crew. I don’t know what crew were employed 
there after I left. The captain and myself I paid off in the night 
up to the night of the 14th. 
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Q. You paid off Mr. Bagley as ship carpenter? 
A. Yes, sir. 
Do you know of his being employed to remain longer than 


would be during the winter? 

A. I cannot remember ; but it is my impression that Mr. Bagley 
was Staying on the boat as watchman ; there was some talk about it. 
I don’t know whether he did or not. 

Q. He had been discharged as carpenter of the boat and paid off? 

A. Yes, sir; the whole crew was paid off. 

Q. Where were you during the winter of 1878 and 1879 ? 

A. I was in St. Louts most of my time. 

Q. Where was the steamer Mcleod ” 

A. Laid up at Bismarck. 

Q. How did you know who superintended the repairs on the Col. 
McLeod in the winter of 1578 and 1879? 

A. I know from the fact of Capt. John Massey leaving here and 
going there and saying that he was to superintend the repairs, and 
he did go there, and when I got there in the spring, in April, he 
was there ; that is my only knowledge. Of course, he told me that 
he was in charge of the boat afterwards. : 

Q. You only know what you were told? 

A. No, sir. 1 was not there from November until April. 

Q. You know nothing about the repairs that were put upon her, 
except from the bills that were paid ? 

A. That is all. 

Q. I believe you stated that you knew of no steamboats being 
sold in that vicinity in the winter of 1879? 

A. No, sir; not at Bismarck, except the Eclipse. 

Q. There were quite a large number of boats there, were there 
not ? 


A. Yes, sir. 
132 qQ. And the business was very dull ? 
Witness: Do vou mean laid up? 

Q. Business was dull for boats in the river? 

A. No, sir; not with us. I don’t remember of any boats being 
laid up except the Eclipse, and she was in trouble; she was used 
from time to time, and her crew waited there at Bismarck that sea- 
son. 

Q. Steamboats were not regarded as very valuable property in the 
Upper Missouri river that year, were they ? 

A. I hardly know how to answer that question. I don’t think 
they made a great deal of money. 

Q. Freights were very low on the Upper Missouri river that year, 
were they not? 

A. They were lower than they were last year. I don’t remember 
what the Government contract price was. 
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contract with Powell & Bro. I don’t know what the regular freight 
rate was. 
Q. Is it not a fact that steamboat wn the Upper Sana 
river in 1879 was not in a very demand ? 
A. I could not tell you about that, for I do not know. : 
133 Q. How do vou get at the value of the steamboats, then? 
A. I judge of the value of the boat by the amount of 
money that was put in her and her age and condition. 
Q. Did you ever build a boat? 
A. No, sir. 
Q Did you ever have a boat built? 
A. No, sir. 
Q Did you ever sell a boat? 
A. No, sir. 
.— Q Then the valuation you have given of this boat issimply what 
r you think she ought to bring in consideration of what she cost? 
: A. Yes, sir; and her condition and where she was; steamboats 
were worth more there than here. 
Q. This was in 1879? 

A. Yes, sir; if you should build a new boat and take her up there 
she would be worth more there than she would here. : 
Q. How much do you think that boat could have been sold for 

at Bismarck in the fall of 1879? 


Objected to by plaintiffs’ counsel as irrelevant and immaterial. 


| A. I don’t know, because I don’t know who would want to buy 
her. 
Q. Do you think she could have been sold at any price in Bis- 

" @ =marck or in that vicinity ? 

| A. I don’t know. It would depend upon whether anybody wanted 

+ to buy a boat or not. — 

= Q. You did nut know of anybody that wanted to buy? 

A. No, sir. 

{ 

i 


Q. Do: you think she could have been sold for the value you have 
fixed on her at Bismarck ? 
134 A. If anybody had a a purchaser there I think prob- 
ably she could. I do not know. 
- Q Can you swear that you think that boat could have been sold 
for $12,000 at Bismarck in the fall of 18797 
A. If there was anybody in the market buying steamboats of 
that kind I think it could. . 
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Q. You didn’t know that there was any one in the market buy- 
ing steamboats at that time? 

A. No, sir. 

Q. Was there any demand for steamboats there at that time? 

A. Not that I know of. 

Q. Captain Murphy, I think you said, was paid up to the night 
of the 14th? 

A. Yes, sir; that was the end of the trip when I was through 
with the boat. I closed up my trip and servered my connection 
with the boat, except settling up here in St. Louis when I got back. 

Q. How much did she leak on that trip? Did they use that 
pump? 

Wrrvess: The siphon pump, do you mean? 

Q. The steam pumps? 

A. They used them most of the time. 

Q. How many pumps did she have? 

A. I think she had two siphon pumps. 


Redirect examination by Mr. Davipson: 
Q. Did the owners of the Col. McLeod want to sell her that fall? 
Objected to by defendants’ counsel as immaterial. 


A. Not that I know of. 
Q She was under rates of freight fixed by Powell & Co.? 
135 A. Yes, sir. 
Q. Did vou have good rates? 
A. Yes, sir; I suppose you wouid consider them good rates. 
Q. As a matter of fact, was there plenty of freight all the time 
that season for the boat ? 
A. There was for us more than we could carry. 
Q. This last trip being made so late in the season, why was it 
undertaken ? 


Objected to by defendants’ counsel as incompetent and imma- 
terial. 

A. There was some freight there that Mr. Powell was very anxious 
to have taken up there in the fall, and as we were there at Bismarck 
he got us to do it. 

Q. He was very anxious to have it go through ? 

A. Yes, sir. 

Q. When did the other boats stop; about what time that season? 

A. I think the Butte was out on that trip; she was at Cow Island 
that trip, is my recollection, and arriving at Bismarck 2 or 3 days 
before we did. 

Q Were the other boats laid up in October, or were they running 
late as the Butte and the Col. McLeod ? 

A. They were not running so late as the McLeod unless there 
were boats running to Ft. Baford ; I don’t know that. 

Q. On the Upper Missouri what is the custom in paying the crews; 
are they paid at the end of the month or at the end of every trip? 
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136 the deck crew and nearly everybody except th 

the pilots and the clerk. 

Q. You settle with them at the end of the trip? 

A. Yes, sir; and arrange with them for the next trip. 

Q. Then when you paid off on the 12th and 13th you closed u 
the business of the boat just as you closed it ap at the end of all 
other trips during the season ? | 

@ You had othing to do with discharging or keeping 

ou nothing to do with di ing or ing the crew? 

That was the business of the master of the boat ? 

A. That is all. They came to me and got the money. 

Q. And whose province was it to select a watchman or any other 
man to leave on the boat and instruct him ? 

A. The captain’s. 

Q Then when you say you paid the captain off on the 14th of 
November do you mean to say that he then quit work, or did he 
simply receive his wages up to that date? 

A. I finished up the trip and paid off every man on the last trip 
of the boat, including myself 

Q. And the captain remained in charge of the boat? 

A. Yes, sir; he sti]l remained in of the boat. 

Q Are you certain there was two si pumps on the Col. Mc- 
Leod, or was there but one? 

A. I am pretty sure there were two. 

Q. You think there were two? 

A. Yes, sir. 

Q. You don’t know how often they used them or any pump on 
the trip, do you? 

A. On the trip up they were used a good deal of the time. 

137 Coming down were not used so much, because the boat 

was light—no freight on her—and she did not take much 
water. 

Q When you say “a good deal of time” do you mean that 
were used cdiemeteie on at intervals of an hier or tus atid a 
rest an hour or two? 

A. They were used whenever the water in the boat required it. 

Q. Did that depend somewhat upon the speed with which she was 
navigating or the rapids she encountered ? 

A. I don’t know as that would have any effect on her, but on the 
trip up she was loaded down to the water, and of course would nat- 
urally take more water than she would when she was light. 

Q Asto that matter, using the pumps to keep the water out of her— 
out of the hold—was that a matter that you had any charge of or 
had any special occasion to look after? 

A. No, sir. 

Q. Whose business was it? 

A. The engineer's. 

Q Who would have charge of looking after the condition of the 
pumps and the leaks in the boat, and so on? 
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A. The engineer looked after the condition of the boat and the 
mate looked after the leaks and kept the water out of the hold. 

Q. Who was your mate? 

A. I don’t recollect his name; Andrew somebody. 

Q. Was either of the pilots on the boat when you quit staying on 
board of ber? 

A. They were. Mr. McClenden was on board when I left her. 

Q. Were you back to her at all after you left her on 
138 the 14th of November? 

A. I think that I left the boat on the evening of the 13th. 
and went uptown and stayed all night and went down to the boat 
the next day. 

Q. I mean after you left Bismarck to go home. 
A. No, sir; I never.saw the boat after I left there. 
Q. How was it as to cold weather; coming down on that trip was 
there any ice in the river? 
A. Yes, sir. There was some floating ice. 
Q. When you left Bismarck was it cold; was it below the freezing 
int? 
/ No, sir. It was very pleasant, bright weather when I left there. 
Q. On the 14th of November? 
A. Yes, sir. 


Recrossexamination by Mr. Wi1son: 2 


Q. You said you paid off every trip? 

A. Yes, sir. 

Q. You paid off the hands and discharged them at the close of 
the season, did you not? 

A. I paid off the whole crew, but I did not discharge anybody. 

Q. But Mr. Clenden was discharged with the rest of the crew ? 

A. He was paid off. 

Q. You say that it was very necessary that that freight should go 
up; whose freight was that? 

A. I don’t remember what the freight was now, whether it was 
British freight or not. I don’t remember what we had on the last 
trip. 

Q. Do you remember whether the owners of the boat took a contract 
to = that freight that fall or not, at the time the boat was 

ere? 
139 A. No, sir; all I know is that Mr. Powell was there and in- 
sisted on the boat going back. 

Q. You don’t know what created the necessity of the freight being 
there? 

-" Only that it was there at Bismarck and he wanted it to go ; that 
is all. 

Q. You say that there was more freight than you could carry 
that summer? 

A. Yes, sir. 

Q. There was a good deal of competition about the carrying of 
that freight, was there not ? 
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_ A. I don't know, because the freight contracts ‘tess aide in 


the East ‘and we received the freight from the agent at Bismarck 
when it came. I knew nothing about any freight contract. 


Capt. Joun T. Massey, of lawfal being uced, sworn, and 
examined on the part of the plaintiffs, th and saith: 


Direct examination by Mr. Davipson: 


Q. What is your full name? 

A. John T. ; 

Q. What is your age, place of residence, and occupation ? 

A. I am about 50 years of age; residence, St. Louis, Mo.; I have 
been a steamboat man. 

Q. About how many years? 

A. About 28 or 29 years, I think it is. 


Q. In what capacity generally have you run; were you an officer 


on a boats mover = you have ~ ? ‘alias 
A. I have pilot and captain during my steamboati 
Q. Have you been iain sae owner of any steamboats? 
140 A. Yes,sir; I have had moreor less interest in steamboats 
since I have been steamboating in different boats. 

Q. How many different boats have you owned or been part 
owner in? 

A. I don’t recollect the number now; some 6 or 7. 

Q. Did you have any interest in the Col. McLeod ? 

A. Yes, sir; I had. 

Q. Part owner? 

A. Yes, sir; part owner. 

Q. How many vears have you run in the Upper Missouri river 
trade—that is, above St. Louis, from the mouth of the Missouri up 
in different parts of the Missouri river ? 

A. I have been steamboating on that river, more or less, every 
season for nearly 8 or 9 years, I think it is—that is, during the steam - 
boating season. 

Q. Since there has been anything of a trade in Montana have you 
been continuously on the Missouri river as an officer of a boat ? 

A. Yes, sir. 

Q. And interested as an owner? . 

A. I have been there off and on nearly every season since steam- 
boats have been run from Ft. Benton, Montana—that is, with the 
exception of two seasons, I believe it is, as pilot. 

Q. Did yon ever have anything to do with hauling out vessels 
with sliding ways and having them repaired and overhauled ? 

A. Yes, sir; I have had some experience in that. 

Q. At what ways or what points on the Missouri river? 

A. The Col. McLeod, at Bismarck. 

Q Did you ever haul any other boat out there or else- 
141 where in the Missouri river? 
A. No, sir. « 
Q. Did you elsewhere ? 
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A. No, sir; I have been interested in boats that have been hauled 
out, but did not haul them out myself. : 

Q. Did you ever command the Col. McLeod ? 

A. Yes, sir. 

Q. From what time to what time, about ? 

A. I took charge of the Col. McLeod and took her up into the 
Missouri river from here; it was the season before she was lost; I 
think it was in July some time; she was then a new boat i 
on her first trip up the Missouri river; from that time up until, I 
think, along in May—about the 8th of May. 

Q. Of 1879? 

A. Yes, sir; I don’t recollect the year, but it was the season that 
she was lost, 1879; was it not? 

Q. Yes, sir; she was lost in 1879. You commanded her up to 
about the Sth day of May of that season she was lost? 

A. Yes, sir. 

Q. What kind of a beat was she for that trade as compared with 
other steamboats in the Upper Missouri trade? 

A. I thought her to be a very good steamboat for that trade. 

Q. Was she built especially for that trade ? 

A. Yes, sir; that is what she was built for. 

Q. Were you familiar with her construction—the timbers in her 
hull? Did vou ever examine her carefully? 

A. I have iooked at her a good many times and have worked on 
her, but as to the exact dimensions of her timbers I do not know... 

Q. Was she hauled out and repaired during the winter 
142 __—siprior to the time she was lost? 
A. Yes, sir. 

Q. Where at ? 

A. At Bismarck. 

Q. On the same ways she was lost at? 

A. I don’t know whether it was on the same ways or not, but I 
think it was. 

Q. They orly had one set of ways there that you know of? 

A. No, sir; not that J know of—some material for the purpose of 
pulling boats out. 

Q. Who superintended her hauling out and repairs at that time 
or the time you speak of that winter? 

A. There was a man there by the name of Braitworth that con- 
structed the ways. 

Q. I mean especially who had charge of the Col. McLeod during 
the time she was being overhauled and repaired ? 

A. He pulled her out and had charge of her at the time. I had 
left the boat there for the purpose of being pulled out. The ways 
were not finished at the time when I laid her up and I left him 
there in charge to pull the boat out when the ways were finished, 
and which he did after I left there. 

Q. Did you give her any examination to see what repairs would 
be necessary ? 

- A. No, sir; nothing more than when she was floating in the 


river. 
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Q. What time did you go back to her after you left her? 

A. It was the next spring. : ——— 

Q. Had she been on the ways? 
143 A. Yes, sir; she had been winter. 

A Q Did you examine her to see whether repairs were done 
to : 

A. I was there at the time the irs were done. I i 
, ws repal superin- 

Q State what repairs were put on her. 

A. I think it was some 40 new timbers and parts of new timbers 
that were put into her; some whole timbers and some parts and 
some in her bottom. I do not recollect the amount, and we 
gave her a caulking and what we call a general overhauling. 

0 ee eee 

. Yes, sir. 


A. Yes,sir; I heard him give his evidence here yesterday. 

Q. You heard his evidence? 

A. Yes, sir. 

Q Taking his testimony as a correct statement of the repairs that 
were to be done, as to the number of broken — and plank on the 
bottom that were defective, say how the amount of repairs necessary 
to put her in the condition that he described her compares with the 
amount of repairs that were done on her the preceding winter. 


Objected to by defendants’ counsei as incompetent. 


A. I don’t know. I don’t think there would have been a great 
deal of difference as to the amount of work that would have to be 
done from the description he gave of the damage to the boat. 
144 It appears from the description that he gave of it that the 
injury was about the same as it was when we ired 1 
Probably there may have been a few more timbers broken, from his 
description, than when I repaired it. 

Q. From your knowledge of the cost of the repairs that were done 
at Bismarck on the boat the preceding winter and your knowledge 
of the cost of materials at that point, what would you say would 
be the difference in the cost between the repairs on the boat at Bis- 
marck and St. Louis? 


Objected to by defendants’ counsel as incompetent, because the 
witness has not testified that he knows — the cost of 
materials at that time, either at Bismarck or St. is. 


A. I don’t know what the difference would be. I don’t think it 
would be a great amount, but I think it would cost something more 
at Bismarck than here. 

Q. Do you know whether there was plenty of freight for the Col. 
McLeod during the season of 1879? 

Wrrness: That was the season she was sunk. 

Mr. Davinson: Yes, sir. 

10—1o51 
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A. It appears that there was all that she could handle; fully as 
much or more. She was kept busy all the season, and, I think, 
there was some business left here that she could not accomplish. 

Q. What boats in the Missouri river trade have you commanded 
besides the Col. McLeod ? 

A. I don’t know; several of them. 

Q. Name some of them. 

A. I was commander and owner of the McDonald, Silver 

145 City, Yellowstone, and Stockdale. These are boats that I 

have been commander of and owner in. I have commanded 

several others; I don’t recollect the number; the Rose Bud and the 
Dakota; I don’t recollect how many ; some several of them. 

Q. What are the special dangers in navigating the Upper Missouri 
river to boats in low-water season ? 

Wrrness: Dangers of injury to or loss of boat—destruction of it? 

Mr. Davinson: Yes, sir. 

A. The most danger is in time of low water in the way of rocks. 

Q. Rocks in the bottom of the river? 

A. Yes, sir; and snags. 

Q. Is it common and usual or otherwise for boats at the end of a 
low-water season to be pretty well banged up in the bottom ? 

A. Boats running there i» low water are more or less used up 
at the time that the work of the season is over. Some are lucky 
enough to come out not used up very much and others used 
roughly. 

Q. Have any of these boats you have navigated as master been in- 
jured in the hull so as to make it necessary to bulkhead them in 
order to keep them afloat during the season ? 

A. Yes, sir. 

Q. State any case that you may have in mind. 

A. I have had to do that kind of work with them several times. 
I had to do it last season with one. 

Q. What boat ?” 

A. The steainer Rose Bud. 

Q. What is the practice when boats get holesin them? Are 
146 they taken off on docks to be repaired in the midst of the 
season, or are they bulkheaded and continued in their work 

until they are through with the season ? 

A. They generally have to make the best of it they can. If the 
boat is injured in such a way that it is impossible for them to work 
with them any longer we have to repair her in some way. Some- 
times we can repair the damage and continue work with a boat as 
well as we can by going to a dock. 

Q. From the description the carpenter gave here in his testimony 
of the condition of the hull of the steamer Col. McLeod, when she 
made her last trip to Cow Island and return, in your judgment as a 
steambvat man, was there anything in her condition that materially 
deteriorated her value or decreased the price at which she- could 
have been sold beyond the cost of making the necessary repairs to 
put her in good condition for the next season’s business ? 
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_ A. No, sir; I would not think there was. A steamboat may be | 
Injured and be repaired and be just as useful as though the accident 
had not occurred. 

yg the owners of the Col. McLeod want to sell her that season 
or fall ? 


Objected to by defendants’ counsel as incompetent. 


A. Not that I know of. 

Q. Taking into consideration her age. character, and capacity, her 
fitness for that trade, and the condition in which she was at the end 
of the season when laid up at Bismarck, as described by Mr. Bagley 
1 in his testimony, what would you say was her reasonable and 
147 fair value to her owners at Bismarck, of the Col. McLeod, on 

or about the 17th day of November, 1879? 


Objected to by defendants’ counsel as incompetent. 


A. All that I would have to judge from would be from what in- 
terest I had in the matter and the p of what we had in tow 
and used the boat for. I would not have cared to have sold any 
parties at less than $15,000. 

Q At the value of $15,000 for the whole thing ? 

A. Yes, sir. 

Q. Then, to the best of your judgment, vou would fix that asa 
fair valuation of the boat in her then condition ? 

A. Yes, sir; I would think that would be her value; I do not 
think she could have been replaced for less than that. (Objected to 
by defendants’ counsel.) It appears that there had been all the busi- 
nese that steamboats could do, more especially boats that were man- 

as she was. She hadall the business that she could do or would 
have done if she had lived longer. 

Q. She had all the business that she could do from the time that 
she went into the river until she sunk ? 

A. Yes, sir; all she could do. 

Q. What is the custom up there with reference to having the 
crews on vessels; are they paid at the end of each trip or by the 
month, usually ? 

A. They are generally paid for the time they are employed on the 

boat ; it is generally at the enc of each trip that is made. 
148 Some commenced their wages ai the end of the trip; some go 
longer. 

Q. If they needed them they were rehired for the succeeding trip? 

A. Yes, sir. 

Q. Have you any personal knowledge of any contract being made 
on behalf of the owners of the Col. McLeod with C. S. Weaver & 
Co. or any one else to haul that boat out on the ways the winter she 
was lost? | 

A. I have not; I knew nothing of the facts of the business after 
I left at all, except from hearsay; I think it was the 8th of May 
when I left the boat that season. 

Q What was the occasion of your leaving, Captain ? 
A. I got both of my legs broken. 
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Cross-examination by Mr. Wi1son: 


Q. You have had boats hauled out frequently that have been in 
your charge for repairs on the ways? 

A. Boats have been hauled out that I was interested in ; I never 
superintended it myself. 

Q. But where you have been captain of the boat? 

A. Yes, sir. 

Q. In whose charge is the boat when it is hauled out—what is the 
custom ? 

A. It is sometimes in charge of the owner of the boat or the cap- 
tain or the manager of the boat, and sometimes they contract, I 
think, to have them hauled out by the ways companies. 

Q. Is it not the usual custom on the Missouri river that when a 
boat is to be hauled out it is surrendered to the owner of the ways, 
and he superintends her in hauling out? 


149 Objected to by plaintiffs’ counsel as immaterial, and on the 

further grounds that this case is not to be covered by any 
general custom, but by special contract if there was any such con- 
tract in the case. 


A. I believe there is generally some understanding about the 
matter when a boat is to be taken out on the ways. 

Q. As to who is to be responsible for her? 

A. No, sir; how this work shall be done. 

Q. Who takes charge of the boat for the purpose of hauling her 
out? 

A. As I say, sometimes the man who is managing the ways com- 
pany, whoever that may be—whoever makes this contract ; where a 
man contracts to do the work, then the boat is placed in his hands, 
and he takes charge of her and handles her, I suppose, to suit him- 
self in doing these repairs, if he agrees to do their work, and some- 
times a boat is hauled out, the owners or captain or manager super- 
intending the work. | 

Q. Who superintends the hauling out on these occasions ? 

A. Sometimes the owner of the boat or the captain. 

Q. How as to the ways company ? 

A. They usually take the boat in possession and do the work. 

Q. Is it usual to contract for the use of the ways and surrender 
the boat to the ways company to be hauled out ? 

A. Yes, sir; there is generally some understanding. 

Q. Is that the general custom ? 3 

A. I suppose it was. 

Q. Is it not usually the custom that when a boat is to be hauled 
out to winter.on the ways that the agent or employees are the men 

who manage the hauling out? 
150 A. Generally there is some understanding; most always 
some understanding, so far as my exverience goes. 

Q. Do you know of any instance where the capt. took charge of 
the hauling out of his own boat? 

A. Yes, sir; and I think they done that this season at Bismarck 
at the time they hauled the Col. McLeod out. 


Do you know that to be a fact? 
That is my understanding; that is the wa 
contract in the spring that the work was to be 

Q. What contract are you speaking of now? 

A. The spring that I superintended the hauling out and the di- 
recting the repairs to the McLeod. There was an understanding 
with the company or with the man who managed this company. 
This man, Mr. Braithwait, apparently was the man who constructed 
the ways for this company, and we got the privilege of hauling out 
on these ways until spring, and the company or the owners of the 
boat or captain of the boat, at least I did myself superintend the 
— and management of the boat from that on and the repairing 
of her. | 

Q. Who took charge of the boat for the purpose of hauling her 
out? 

A. That I don’t know, for I left the boat there. 
a Was it not done by the ways men or owners of the ways, or 

h? 

A. It was done by them partly and partly by the owners of the 
boat ur captain. 

Q. I thought you were the captain ? 

A. 1 was; but not at that time. I had left it for this man Braith- 
wait to do for me. 

Q. He was sup’t of the ways, was he not? 

A. Yes, sir; and he managed the boat for me. 
151 Q. You made your contract for the use of the ways with 
Mr. Braithwaite ? 

A. Yes, sir. 

Q. You gave so much for the use of the ways ; you agreed to pay 
him so much ? 

A. Yes, sir; and for all expense of the labor. 

Q. For the repairs ? 

A. And hauling out, too; I paid the labor. 

Q. You did not superintend the hauling out, but simply the re- 

irs? 
ag I did not myself, but. Mr. Braithwaite did for me; and I be- 
lieve, so far as I understood it, each owner of a boat or captain or 
manager did his own work in the same way and superintended the 
work of hauling them out that season. 

Q. Capt. Braithwaite, you mean ? 

A. The captain of each boat. 

Q. You were not there and don’t know how that was? 

A. No, sir; those boats that were hauled out that season were all 
on the ways at the same time, and my understanding was that we 
were all covered by the same rules and contract with the ways com- 


Q. re 
A. we understood our 


ny. 

Q. Were those contracts in writing or verbal that year? 

A. I don’t know whether they were in writing or not ; just verbal 
with me, and a man did my portion of the work for me. 

Q. And you employed Captain Braithwait as agent for the dock 
company ? | 
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A. He was acting as agent for the dock company, and I made ar- 
rangements with him to take charge of my boat in my absence and 
do the work of pulling the boat out on the ways when he got them 

finished, and which he did. 
152 Q. You made an agreement with him by which you were to 
pay him for the use of the ways, did you not? 

A. Yes, sir; all we were to pay him was for the use of the ways 
was so much per tonnage—custom-house measurement. 

Q. He was to charge for hauling out the boat, vou say, on the 
ways that winter ? 

A. Yes, sir; we did not pay him anything for his services; we 
paid for the use of the ways and the labor did — the men that we 
used in hauling the boat cut. 

Q. If I understand you, you paid him nothing for personal serv- 
ices, but simply so much to the dock company ? ; 

A. Yes, sir; for the use of the ways. 

Q. And Captain Braithwait acted as agent for the dock company ? 

A. He was acting, but I don’t know whether he was agent or not. 
He was employed by the company as builder, and I made an agree- 
ment with him by which he took charge of my boat while I was 
gone—to take my place and pull the boat out on the ways. 

Q. For these services you paid him only your dock fees or ways 
fees ? 

A. I do not recollect whether he was paid anything for that or 
not; I don’t think he was. 

Q. You were speaking of the cost of the repairs on the Col. McLeod 
in the winter of 1879, as compared with what it would have cost to 
repair her in 1878 ? 

A. Yes, sir. 

Q. Would it not have cost more to have put in 70 timbers than 40? 

A. Yes, sir. | 
133 Q. In the same ratio? 
A. Yes, sir; it would cost more, but from the amount of 
damage that Mr. Bagley said was done to the boat I think that the 
cost of repairing her at that time and the time we did repair her 
would not differ very much in the cost. 

Q. You heard him testify as to the amount of planking she would 
require ? 

A. Yes, sir. 

Q. Pid you use as much as 3,000 feet to repair her where you re- 
paired her? 

A. I don’t recollect the amount. 

Q. You heard his testimony? 

A. Yes, sir. 

a tow much did you use in repairing her in the spring of 
A. I don’t think we used that much. 

Q. How much did you use? 

A. About 1,500 feet, I think. 

Q. Do you think that it would be safe to put a boat in the water 
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in the spring that had been in that condition. the sammer before 
without recaulking ? | 

A. I think it would not. A boat setting out all winter would dry 
out so as to need recaulking and repairing. 

Q. Then she would have to be caulked all over? 

A. Yes, sir. : 

Q. Then, taking into consideration the difference between the 
amount of plank required, in the one instance 1,500 feet and in the 
other 3,000 feet, it would cost, so far as that is concerned, double, 
would it not? 

A. I do not think it would. I do not think the difference in cost 

would be very much. 
154 Q. You have the same amount of work and the same . 
amount of expenses, and the only difference would be in the 
cost of the materials? 

A. It could not be a great deal of difference in the cost of it. 

Q. About the condition of the Col. McLeod at the time it made 
its last trip up to Cow Island, did she not violate her insurance by 
running in the condition she was in? 

A. I don’t think she was in such condition as to violate her in- 
surance by running. i 

Q. When she started on a new trip in that condition did she not 
violate ber insurance ? 

A. I think not. 

Q. Did she not run: in violation of the navigation laws of the 
United States? 

A. Not according to my understanding she did not. 

Q. When a boat leaves a port where she could repair with broken 
timbers and bulkheads in heron a new trip is not that a violation 
of the law? : 

A. I think not. 

Q. Is not that violation of the insurance policy ? | 

A. I do not think it is; I think that is left al er with the 
judgment, according to my understanding of the laws governing 
such things, of the man that is in charge of—managing—the boat, the 
captain, engineer, carpenter, and soon. If they are running a boat 
and she is damaged and they think they can repair this damage 
so that she is safe to go and do work that is required of her I 
think it is their privilege to do it. That is my understanding 

about it. 
155 Q. Do the underwriters permit a boat to leave in that con- 
dition ? 

A. When the underwriters inspect a boat, which they can do, and 
find that you are working with a boat that is not seaworthy they 
can compel you to go and repair her—that is, if you want risks 
taken on your boat. : 

Q. If there are risks on your boat on cargo? 

A. Yes, sir; it isa policy. Ido not understand that you have to 
do it if you consider that you can repair vour boat and start her in 
working order—in a condition to work with. 

Q. She was a passenger boat? 
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A. Yes, sir. 
Q. You are bound by the navigation laws in carrying passengers? 
A. Yes, sir. 
Q. Do you think under the navigation laws that was a safe boat 
to leave port with ? 
A. I would think so. Her officers considered her so. 
Q. Assuming that their judgment was correct ? 
A. Y6s, sir. 
Q. You are asked as to your judgment. In your judgment was 
it safe to go up in that condition ? 
A. I don’t know about the condition from my own knowledge. 
Q. From the testimony of Mr. Sagley, assuming that to be true, 
was it in a safe condition to leave port? 
A. I would not think she was in as safe condition as she could be 
made. 
Q. Was she in safe condition to leave her? 
A. I would say she was not in as good a condition as she 
156 could have been put by putting her on the docks, but as they 
went with her in that condition and she proved able to do 
the work they did do with her I would consider her in a safe con- 
dition to do that work, because we accomplished it. 
Q. Men light fires with kerosene oil, but do you consider it safe to 
do so? 
A. I would not consider it safe all the time. There might be an 
accident. . 
Q. Was that boat, in your judgment,in safe condition to leave port? 
A. I could not answer that, because I do not know. 
Q. Assuming the testimony of Mr. Bagley to be correct, was she 
in safe condition ? 
A. Under the circumstances 
Q. Circumstances do not change her condition. 
A. That is all-that I know about it. 
Q. Take the condition of the boat just as he testified it to be, was 
she in safe condition to leave port ? 
A. Yes, sir; I would pronounce her in safe condition, and I say 
so because she accomplished it in safety. 
Q. Do you believe that any inspector of the underwriters would 
have permitted that boat to have left port in that condition ? 


Objected to by plaintiffs’ counsel as wholly immaterial, irrelevant, 
and not cross-examination. 


A. I don’t know. I don’t think they would under some circum- 
stances. 

Q. Do you think that the inspector of the board of underwriters 
would have permitted that boat to leave port in the condition she then 
was ? 

A. I think he would under those circumstances. 
157 Q. What circumstances do you refer to? 
A. The compulsion of the work to be done, and the boat 
a condition that they thought her safe to go in—the officers of the 
t. 
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Q Are boats worth as much after they have been injured, as this 
boat was, as they are before? | 

A. No,sir; I don’t think they are. . It don’t increase their value. 
: — it not deteriorate the value of a boat always to be in- 
ju 

A. Yes, sir; some. 

Q. What do you think the Col. McLeod could have been sold for 
in Bismarck in the fall of 1879? 

A. I don’t know what she would have brought. I have no idea. 
If put up at public sale she probably would not have brought what 
Mr. Baker would have estimated her to be worth to him. If he had 
been compelled to have sold that boat she might not have brought 
what he considered her to be worth. | 

Q. What do you think she would have brought? 

A. I do not know; she might have brought ten thousand dollars 
or probably only 4, 5, or 6 thousand dollars. 

Q. Do vou think she could have sold to exceed 10,000 dollars at 
that time? 


Objected to by plaintiff’s counsel because the question comes short 
of the estimation that the measure of damages would be what that 
vessel could be sold at. The correct rule would be the value of the 
boat to them at the time she was sunk. 


A. I was part owner in her, and if I wanted to sell I would 

158 not have taken for my interest at the rate of less than $15,000 

for the boat. We had use for the boat, and she answered our 

purpose very well, and we could not have replaced her for less than 
that. 

Q. How did this boat compare with the Eclipse ? 

A. I don’t know ; I think she was a better boat for the trade and 
she was built — than the Eclipse was. 

Q. Did not the Eclipse cost as much as the Col. McLeod ? 

A. I don’t remember what she cost. 

Q. Would it not cost as much to build a boat like the Eclipse as 
like the Col. McLeod ? 

A. I think it cost as much to build the Eclipse as the McLeod; 
probably more. 

Q. Do you know what the Eclipse sold for? 

A. No, sir. 

Q. Do you know she was sold for $8,000? 

A. I don’t know; I heard she was sold the next spring. There 
are steamboats that cust a great deal of money that if I had to buy 
them to use I would not have at first cost, when other boats that 
would cost less would do more service. 

Q. Had the Col. McLeod made any money for the owners in the 
year 1879? | 

A. She did not lose any. 

Q. Did she make any ? 

A. Yes, sir. 

Q. How much ? 

A. I don’t know that. 
11—151 
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Q. You are one of the owners, are you not? 

A. Yes, sir; our business has not been settled up concerning the 
Col. McLeod between Mr. Baker and myself. 

Q. You don’t know anything about her earnings that year? 

A. No, sir; but my understanding with him is that she made 
money. 


159 Redirect examination by Mr. Davipson : 


Q. What other boats were there the winter you superintended the 
repairs on the Col. McLeod on those same ways? 

A. There were two or three others ; there was the Gen. Sherman 
and the Benton. 

Q. And the Eclipse ? 

A. No, sir; I don’t recollect. I don’t think the Eclipse was out. 
I think there were 3 or 4 boats on the ways that winter, but I don’t 
know. The McLeod, Gen. Sherman, and Benton, that I know of, 
and I think there was another; there were either 3 or 4 there that 
winter. 

Q. Then your contract was a verbal one with the ways company, 
or whoever represented vour interests ? 

A. So far as my part of the business went it was made with Capt. 
Braithwait, who was building the ways at the time that we came 
there and laid the boat up. We expected to pull her out as soon as 
the ways were so we could, and I made arrangements with Mr. 
Braithwait to act in my place in managing the boat and pulling 
her out. The understanding was that we were to pull the boat out 
on the ways. We were to pay our own labor and pay so much for 
the use of the ways there that winter—for the baats to lay out on. 
He pulled the boat out in my place, and when we repaired the boat 
I superintended the repairs myself. 

Q. Paying all the laborers and paying the ways company so much 
for the use of the ways? | 

A. Yes, sir; for hauling it out and for laving there during the 

winter. 

160 Q. Were there men with other boats representing the own- 
ers of each boat there that winter, in charge of each boat, 
and looking after its repairs and caring for it ? = 

A. I cannot say as to that. : @ 

Q. I mean when vou were there. 

A. Yes, sir. Each man was there attending to his own work or A 
the boat repairing there just the same as I was. ——- 

Q. Mr. Braithwaith then took your place in reference to the Col. 
McLeod as representing the owners, and you directed him what 

should be done in vour absence in the way of getting her out and 

blocking her up and putting her in proper condition for repairs ? 

A. Yes, sir. He was acting for the ways company at the same time 
in building the ways. 

Q. In that respect he represented the owners of the ways ? : 
A. Yes,sir. When I made the arrangement or agreement with 
him to act in my place in pulling out the McLeod he was acting as 
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superintendent or manager or agent or builder for the ways com- 


pany. 
Q. In that arrangement did that ways company assume any re- 
sponsibility in reference to the boat in case she was lost by fire or any 


. casualty that might happen to her during the time she was being _ 


hauled out and while in the ways? 

A. No, sir; I do not think they did; at least they paid no atten- 
tion to it while the boat was out, only to collect their tonnage for 
the use of their ways in the spring. 

Q. You knew of no other ways being constructed there except 
those that were constructed under Mr. Braithwaith’s supervision, 

did you? 
161 A. No, sir; not at that time. 


Recross-examination by Mr. WILson: 


Q. Who did the shoring to secure the vessel on the ways that 
winter? 

A. My carpenter and myself. 

Q. Were you there when she was hauled out? 

A. No, sir; she was first hauled out on the ways and fastened 
there by Mr. Braithwait, the man with whom I had made the ar- 
rangement to haul the boat out for ine, and when I wanted to repair 
it I took my carpenter and went there and raised the boat and 
blocked her up and repaired her. 

Q. What were you to pay Mr. Braithwait for taking charge of 
er? 


Objected to by plaintiffs’ counsel as being immaterial and not 
proper cross-examination. 


A. I did not agree with him to pay him anything. There was 
no understanding about what his fees would be; I merely asked 
him to act in my place—in the management of my boat for me in 
my absence in pulling her out when he got the ways finished. 

Q. You have had boats pulled. out before when you were captain 
of them? } 

A. Boats have been pulled out that I was interested it. 

Q. What did you have to do as captain when those boats were 
pulled out; did you have anything to do? 

A. No, sir. 

Q. Then you did not get Mr. Braithwait to do anything for you, 
did you? 

A. I told him when he got the ways completed I wished 
162 him to take charge of the McLeod and pull her out on the 
ways for me, and he said he would do so. 

Q. And you agreed to pay him ? 

A. So much for the use of the ways 

Q. You made that agreement there at the same time ? 

A. Yes, sir; it was the understanding that the boat was to pay 
for the use of the ways at the rate of so much tonnage. 

. And the ways company was to haul her out on these ways ? 

A. Mr. Braithwait was to superintend it for me. 
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Q. He was the agent of the ways company, was he? 

A. I don’t know; he was building the ways at the time. 

Q. How did you come to make an agreement with him if he was 
not agent for the ways company ? 7 

A. I did not make any contract for the use of the ways. 

Q. I thought you agreed to pay so much tonnage? 

A. That was the arrangement made for the use of the tonnage. 
There was no understanding between Mr. Braithwait and me con- 
cerning it, only that we were to pay for the use of the ways for the 
boat to go on. It was my understanding, however—I don’t know 
from what source or from whoni—that the boat had to pay so much 
tonnage, and when the ways were ready Mr. Braithwait was to su- 
perintend and manage the boat for me in my absence, pulling her 
out when he got the ways finished. 

Q. And it was because he had charge of the ways company that 
vou made this agreemert with him, was it not? 

A. It was because he was superintending the building of ways. 

Q. Who made the agreement as to the amount that should 
163 __ be paid for the use of the ways? 

A. I don’t know. 
4 Q. You did not do it? 

A. No, sir. In the spring, when we all settled up for the use of 
the ways, they charged so much tonnage for the use of the ways. 

Q. Who did you settle up with? 

A. I believe that the bill was settled with a man by the name of— 
Mr. Weaver's brother-in-law, anyway ; I don’t recollect his name. 

. Q. Mr. Call—is that his name? 

A. It was Mr. Weaver’s brother-in-law, who was in the lumber 
business there. I think it was paid at Mr. Childs’ bank there, 
though I did not look after it. Our clerk settled the bill. 

Q. In all cases where vour boats have been pulled out vou have 
always had the ways company take charge of the boat ? 

A. I believe that is the customary way of doing. 

Q. And this case at Bismarck you have — testifying to is the only 
exception to that rule? 

A. I don’t know. 

Q. In your experience, I mean ? 

A. Yes, sir; in my experience. I had no experience that I know 
of in pulling boats out, but I have been interested in boats to be 
pulled out. It has always been attended to by some other party 
managing the business affairs of the boat. 

Q. When you went there in the spring who had charge of those 
ways—Capt. Braithwait? 

A. I do not think any one had. 
164 Q. You were not there in the winter ? 
A. No, sir; not after the boat ways were finished. 


Redirect examination by Mr. Davipson : 


Q. When you speak of the ways company do vou know whether 
there was any corporation then managing those ways or not ? 
A. I do not know. 
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Q. As a matter of fact, did not the owners of the various steam- 
boats having occasion to haul out their boats at Bismarek contribute 
each so much towards the expense of laying down the ways and 
then put somebody in charge of them to haul out boats and then 
each boat manage its own hauling out and its own repairs, so far as 
vou had any knowledge of the ways? 


Objected to by defendants’ counsel. 
A. It was my understanding that it was managed in that way— 


that is, owners of the boats contributing so much money, taking out, - 


as they claimed, stock at so much a share, and set this man Braith- 


_ wait to work to get them up those ways. After he finished them 


they were used in that way, each boat apparently doing its own 
work in pulling the boat out. 

Q. When you speak of its being the usual custom when boats are 
hauled out to make a contract with the ways or dock company and 
turn the boat over to such company and let them have the sole 
charge, you speak of places where there are regular steamboat ways 
or dry-docks and a company that is responsible appointed that man- 
aged it and controls it and takes in charge the vessel under the con- 

tract until she is repaired and put back into the river? 
165 A. That is my understanding of the way it is managed. 

Q. Those ways differ from ordinary ways and dry-docks, 
do they not, in the fact that they are simply improvised out of the 
necessity of the business in order to take care of boats and get them 
out of the river and enable them to make repairs without going 
clear up to Yankton or Sioux City or some other place where there 
were proper ways and docks ? 

A. Yes, sir; that is my understanding as to what they were in- 
tended for. 

Q. Capt. Braithwait was an old steamboat man on the Upper Mis- 
souri river and an acquaintance of yours, was he not ? 

A. Yes, sir. | 

Q. This matter of his managing, taking charge of, your boat in 
your absence and pulling her out for you was not out of the usual 
course of acts of courtesy between steamboat men, was it? 

A. I think not. I asked him to do so on account of wishing to 
leave before the ways were finished. 

Q. You paid all the labor; you never asked him to make any 
disbursements for you in any way? 

A. No, sir; I was to pay the labor. The boat was to be pulled 
out at my cost. 

Q. You don’t know whether he has ever received any compensa- 
tion for that friendly courtesy—for taking care of your boat? 

A. I don’t know that he has. I never paid him anything my- 
self. 3 

Q. You don’t know whether he continued in the employment and 
pay of whoever paid for the construction of the ways after they were 

finished, do you? 
166 A. No, sir; he did not appear to have anything to do with 
them when I went there to repair the boat. 
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Q. Who did seem to have charge of them ? 

A. There did not appear to be any one in charge of them. 

Q. There were 4 boats there, you say, to be repaired. Who was 
running the repairs on each boat and taking care of them ? 

A. The managers or owners of the boats. The mates and cap- 
tains generally superintended it and employed their hands to work 
at it? 

Q. When the repairs were completed and the boats were ready to 
be put back into the river—who did that? 

A. The man who was managing it—the captain of the boat or the 
mate. 

Q. And he employed his own labor? 

A. Yes, sir. 


Recross-examination by Mr. WILson: 


Q. Who built and paid for those ways, do you know? 

A. No, sir; nothing more than just from hearsay. 

Q. Who owned those ways in the fall of 1879, do you know? 

A. No, sir; I don’t know that; never did know. 

Q. Who paid for putting those ways there, do you know, Cap- 
tain ? 

A. No, sir. 

Q. Who paid for any part of them, Capt., or do you know? 

A. Only from hearsay. I did hear that Mr. Baker and Mr. 
Powers had an interest in them. 

= Witson: I do not care what you heard; that is not what I 
asked. 


167 I. G. Baker, of lawful age, being produced, sworn, and ex- 
amined on the part of the plaintiffs, deposeth and says: 


Direct examination by Mr. Davipsoy : 


- Q. What is your name, age, residence, and occupation ? 

A. I. G. Baker; age, 62; residence, at St. Louis. 

Q. You are one of the owners of the steamer Col. McLeod and one 
of the libellants in this suit ? 

A. Yes, sir. 

Q. How long have you been interested in steamboats as part 
owner or owner? 

A. I believe since 1874 or 1875; 1875, I think, my first interest. 

Q. How many steamboats do you own an interest in or have 
owned an interest in during that time? 

A. In three boats. 

Q. Have you any familiarity with the Upper Missouri river steam- 
boating trade and the steamboats that are used up there? 

A. Yes, sir: I have a general knowledge—not a full knowledge 
of it, I might say. 
Q. For whom was this steamer Col. McLeod built ? 
A. 3 for I. G. Baker and Co. and one-third for Capt. John Massey. 
Q. Was she built bv her owners? 
A. She was built by her owners, sir; no change in ownership. 
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Q. Did you see her after she was en in the Upper Missouri 
river trade after she had reached Bismarck, in 1878? 
168 A. Yes, sir; I saw her and travelled on her; saw her sev- 
eral times during the season of 1878. 

Q. Did you see her and travel on her in 1879? 

A. No, sir; I did not. 

Q. Do you mean you did not see her or did not travel on her? 

A. I did not see her in 1879; I was not on the river that year; 
oh, yes, sir; I did see her in 1879; I loaded her for the trip she 
made to Cow Island. 

Q. How was she fitted and adapted for that business for which 
she was designed between Bismarck and Ft. Benton? ; 

A. She was as perfectly fitted as a small boat could be; her power 
and hull were ali made under the supervision of Mr. Adkins—every- 
thing new from bottom to top and all the very best appliances that 
could be had. 

Mr. Witsonx: You are speaking of the spring of 1879? 

Wirtsess: I am speaking of when she was built, in the sammer of 
1878; somewhere in the summer of 1878. 


Mr. Davipson: 


Q. Did she do her work satisfactorily during the first season, 1878, 
in that trade? | 

A. Very; received great credit for the work she did. 

Q. About what time in 1879 was it that you went there and had 
her loaded for this trip to Cow Island ? 

A. Some time in October; I cannot give the date now. 

Q. What were the special reasons for sending her on that trip at 
that time in the year? 


Objected to by defendants’ counsel as incompetent and irrelevant. 


A. Because we could not get any other boats to carry the freights 
for us and we had to carry it ourselves, as tonnage was scarce ‘at 
that time. 
169 Q. Were you aboard of her at that time before she went 
on this trip? 
A. Yes, sir. 
Q. What was her general condition at that time ? 
A. I knew nothing but what she was in good insuring shape to 
go on the trip? 
Q. Did you confer with her officers in reference to her being in 
good condition to send out and make the trip? 
A. Yes,sir; I conferred with Captain Murphy, and he said 


Objected to by defendants’ counsel to both question and answer. 


Q. Do you know who owned and was taking an interest in that 
freight that was sent up on that trip ? 


Objected to by defendants’ counsel as incompetent and imma- 
terial. | 
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A. I think it was principally our own freight—either contracted 
freight or that were to be handled by us, and for the delivery of 
which we were responsible. 

Q. By the firm of I. G. Baker & Co.? 

A. Yes, sir. 

Q. After satisfying yourself as to the condition and fitness for the 
trip you caused her to be loaded ? 

A. Yes, sir. 

Q. Were you there when she returned from that trip ? 

A. No, sir. 

Q. Did you hear the testimony of Mr. Bagley yesterday detailing 
the condition she was in when she returned to Bismarck about the 
“a — after the trip to Cow Island ? 

A. I did. 

Q. Taking his statement to be true as to her condition and the 

knowledge you had from personally seeing her before she 
170 started upon the trip, and supposing that she received no in- 

juries on this trip to Cow Island,in your judgment, what was 
the reasonable and fair value of the Col. McLeod at Bismarck after 
she had returned from that trip on or about the 17th day of Novem- 
ber, 1879? 

Objected: to by defendants’ counsel as incompetent, irrelevant, and 
immaterial. Secondly, that the witness has not shown himself com- 
petent to testify upon that point as an expert or to give an opinion. 
Third, on the grounds that the question calls for a supposition. 


A. She was worth $14,000 at that time. 

Q. Did you make any contract or did you know of any of the 
other owners making any contracts with C.S. Weaver and Co. to 
haul the Col. McLeod out on the ways at Bismarck after her return 
from that trip? State what the facts are, giving your knowledge. 

A. Neither myself nor any of my partners made any contracts 
with C. S. Weaver and Co. that I know of. I know that I did not. 

Q. Have you ever seen or known of any contract in writing being 
made with C. S. Weaver and Co.? ee 

A. No, sir; I have not. 3 

Q. To the answer of the respondents there were certain question 
propounded to be answered by the libellants under oath. One of 
these questions, numbered “ Interrogatory Ist,” read as follows: 
“Did you not contract and agree with C. S. Weaver and Co. to haul 
out upon their ways at Bismarck the steamer Col. McLeod and 

keep her there upon said ways until the following spring? 
171 If said contract was in writing we require that you annex to 

the answer a true copy of said contract.” I believe you veri- 
fied under oath the answers to the interrogatories, and to this one 
you answered, “There was a verbal agreement with C.S. Weaver & Co. 
to haul the steamer Col. McLeod out on the ways; I don’t know of 
any other contract.” Will you nowstate upon what facts vou based 
that answer? : 


Objected to by defendants’ counsel as incompetent—intended to 
contradict their own answer under oath. 
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A. I instructed the Capt., by letter, to have her haaled out on the 
ways, and when I saw him on his return he told me—— 


Objected to by defendants’ counsel as not competent testimony. 


Witness continued: That he had notified Mr. Weaver to have the 
Col. McLeod hauled ont on the ways, and of course he had d 
her down there for that purpose—where she was moored at the time 
she was sunk. : 

Q. Then you had no personal knowledge of it—only as it was 
represented to you by the master? 

A. That is all. 

Q. If there was any such contract made have you any knowledge 
of what the details of the contract was, personally ; do you know of 
your own knowledge? 


Objected to by defendants’ counsel as incompetent. 


A. My memory is—— 
Q Do you know, of your own knowledge, what the details 
172 of that contract was, if such contract was ever made? 
A. No, sir; I don’t know what the details of it was. 

Q. Who was the managing man of the firm, to give directions as 
to what should be done to the boat and where she should be laid 
up? 

A. I was. 

Q. After the boat had met with the accident that caused her to 
sink what did you do in the way of trying to secure marine pumps 
and proper appliances to wreck her or to save her? 

A. I applied to the agent of the underwriters here and got the 
only pump I could find in the city and shipped it forward to Bis- 
marck, and as soon as we could get a diver from somewhere above 
Memphis I sent him forward to patch the bottom. 

Q. What further did you do after sending forward the diver and 
the marine pump for her? | 

A. After many days’ delay the pump and the diver got there, and 
— serious delays from the weather that was annoying them they 
got into position and made an effort with their pumps to raise her 
and failed, and then it was advised to get a more powerful pump, 
and I found such a one at La Crosse. As soon as I could I corre- 
sponded with a party there and had him ship that pump to Bis- 
marck. I also sent another diver with that pump. 

Q. You did not go there personally, did you ? 

A. No, sir. 

Q. Who was there representing the owners of the boat in the 
efforts to save her? 

A. Capt. Paul Murphy. 

Q. Can you state how much was expended by the owners 
in their efforts to raise and take care of this property and 
rescue all of it that could be rescued from the wreck ? 


Objected to by defendants’ counsel as incompetent. 
A. Yes, sir. 
12—151 
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Q. Please state it. 

A. We expended $4,333.55. 

Q. Can you state what the proceeds were of sach portions of the 
wreck as were rescued and sold, what it amounted to—gross receipts 
in the wav of salvage from the wreck ? 

A. $1,093.00. 

Q. Was that all the proceeds of the pieces of machinery, furniture, 
and tackling, and everything that was rescued from the wreck ? 

A. It was all we ever got the benefit of the sale of. There may 
have been a few pieces stolen that we never got pay for. 

Q. What became of the wreck, so far as you know ? 

A. The cabin furniture was taken to Ft. Benton and sold. The 
boilers, gas pipe, and copper pipe and some few lines were brought 
here and sold. ‘The hog chains were brought there by some steam- 
boat men at Bismarck. 

Q. The hull, engines, etc.—what became of them? 

A. It lies in the bottom of the river. 

Q. Never has been rescued ” 

A. No, sir. 

Q. Do you know of anythiug more that could have been done 
174 ~=under the circumstances than was done to rescue and save 
that vessel after she sunk ? 

A. I do not; everything was done that energy and money could 
do to save her. ) 

Q. Had you any marine insurance to indemnify you against loss 
in any way? 

A. No, sir. 

Q. Was there plenty or a scarcity of freights and business for that 
boat during that last season—1879 ? 


Objected to by defendants’ counsel. 


A. There was an abundance of freight; in addition to what we 
freighted of our own goods, we paid for other carriers besides. 

Q. Do you mean by that freights that your firm had contracted 
to deliver? 

A. Yes, sir. 

Q. You, then, had not tonnage enough of your own to meet the 
contracts you had for transportation ” 

A. No, sir. 

Q. How was the next season—the year 1880—as to an abundance 
of freights and business to occupy the boats you had ? 

A. We tried to protect ourselves and made a contract with an- 
other line to carry our surplus of freights for the year 1880, and did 
so with the Coalson Line. 

Q. Can you give us any definite idea as to the amount of freights 
belonging to your line, and which was contracted by your line to 
carry in 1879, that you turned over to other parties that your boats 

could not transport ? ; 
175 A. I cannot; I know that there was some lots, but I don’t 
know whether it was one hundred or two hundred or more 
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tons; I don’t know how mach, but I am pretty certain it was an 
entire boat-load over and above our own. 

Q. That you turned over to somebody else to carry? 

A. Yes, sir. 7 

Q. You say you instructed Capt. Paul Murphy to make arrange- 
ments to have her hauled out and kept on the ways and repaired. 
Did you give him any instructions about staying himself or leaving 
some one in charge of her? 


Objected to by defendants’ counsel as incompetent. 
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A. I instructed him to leave his carpenter on board as watchman. 

Q. This carpenter was this Mr. Bagley, who testified here?_ 

A. I did not know the carpenter; I merely know that he had a 
carpenter, and my object was that I could have a carpenter to help 
repair her when she was on the ways. 

Q. What was your purpose in reference to these repairs, to super- 
intend them yourself or let them out by contract? .- 


Objected to by defendants’ counsel as incompetent, irrelevant, and 
immaterial. 


A. She would have been repaired, the same as she had been the 
year previous, by the Captain. 

Q. If you think of any other point that I have omitted that is 
material to the case you can mention it, and I will question you in 
reference to it. 

A. I don’t know of anything, except unless as to her value and 

being a successful low-water boat, etc. 
176 Q. What was the general business of I. G. Baker & Co.? 


Objected to by defendants’ counsel. 


A. Merchants and contractors. 

Q. Where did you carry on the business of merchandizing ? 

A. At Ft. Benton. 

Q. And for whom were contracts generally ; what class of trans- 
portation ? . 


Objected to by defendants’ counsel as incompetent, irrelevant, and 
immaterial. 


A. Very largely for the Canadian government and for other de- 
partments of the United States and for citizens. 

Q. How long has this firm been carrying on business up there— 
your firm ? 


Objected to by defendants’ counsel as incompetent, irrelevant, 
and immaterial. 


A. Under different names since 1864. 

Q. Had you more or less freighting of this kind and contracting 
to do during the seasons of 1878, 1879, and 1880? 

A. Yes, sir; an abundance of it. 

Q. This boat was built with special reference to the business of 
the firm ? 
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Defendants’ counsel here entered an objection to all these ques- 
tions as incompetent, irrelevant, and immaterial. 


A. Yes, sir. 
Q. For any one else who was carrying on a business of that kind 
at Ft. Benton or at other points on the Upper Missouri river and 
who had freights of their own and contracts to carry out, 
177. + would not this steamer McLeod been just as valuable as to 
your firm ? 


Objected to by defendants’ counsel-as incompetent, irrelevant, and 
immaterial. 


A. She would have been equally valuable to any firm under the 
same circumstances. 

Q. What were her special good qualities from those possessed by 
other boats generally in the Upper Missouri river ? 


Objected to by defendants’ cuunsel as incompetent, irrelevant, and 
immaterial. 


A. She was of very light draft, in consequence of which the ex- 
penses of repairs were inconsiderable as com pared with those of other 
vessels in which we have been interested at Bismarck, and she had 
fine speed. 

Q. Had you a general knowledge of the cost of steamboat repairs 
there — previous years at Bismarck ? | 


Objected to by defendants’ counsel as incompetent, irrelevant, and 
immaterial. 


A. No, sir; not very much experience as to repairing boats, ex- 
cept the McLeod repairs in the spring of 1879. That was about the 
first boat we repaired at Bismarck in 1879, the first time the ways 
were completed. They were built in the fall of 1878. 

Q. Do you know the cost of oak lumber suitable for use on the 
bottom of such a boat as the Col. McLeod here and at Bismarck ? 


Objected to by defendants’ counsel as incompetent. 


A. I could not tell the cost of oak lumber delivered at Bismarck. 

I knew what it would cost here at that date, and about what it 
would cost to transport it from here there. | 

178 Q. Do you know about what the cost would be of replacing 
those broken timbers that Mr. Bagley mentioned ? 

A. I know from the bill that was paid in replacing forty of them, 
in 1879, that his estimate was ample to cover the cost. 

Q. Then, in your judgment, from previous bills you have paid and 
statements that he had made, vou think the estimate of the cost of 
repairing the McLeod, if she had not been sunk, was a fair and 
reasonable one ? 

A. Yes, sir. 


Cross-examination by Mr. WIrson : 


Q. You say you saw this boat in 1879 ? 
A. Yes, sir. 
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Q. State the condition she was in slanciaiih bins ee 

A. I saw her lying at the landing like any other boat ready to 
receive freight. 

Q. Did you examine her to see what her condition was? 

A. I did not have any occasion to examine her. I was not re- 
quested to examine her. 

Q. Did you examine her? 

A. I did not. 

Q. You made no examination of the boat at all? 

A. Not of her bottom. 

Q. Any part of the boat? : 

A. I was on the boat, but did not examine it any more than to 
casually walk over the boat. 

Q. You knew nothing about the condition of ner hull, in 1879, 

when she started on the trip? 
179 A. I know she laid there at the bank without being consid- 
ered unseaworthy. 
. You don’t know anything about her real condition ? 
. I know she was in good, seaworthy condition. 
How did you know it? 
Because I saw the freight in her and saw her start on that trip. 
Did you examine her hull? 
No, sir. 
You knew nothing about the condition of her hull ? 
. I did not. 
You say that you could not get another boat to take her 
freight ; was that from the demand of the boats, or the lateness of 
the season ? 

A. It was at the season of the year that was considered late steam - 
boating, and most of the boats, or a portion of them, were bein 
Jaid up; then, additionally, other boats at Bismarck had all the work 
they could do. 

Q. What do vou mean by “ insuring condition?” You say the 
boat was in good insuring condition. 

A. I understand by that if the boat is in bad condition and the 
freight in her hull could not be insured it would be the duty of her 
officers to report her not in insurable condition to carry freight. 

Q. You stated in your direct testimony that she was in insurable 
condition ? 

A. Yes, sir. 

Q. Now you state you did not examine her hull and don’t know 
anything about it ? 

A. I did. 

Q. Then your testimony that she was in good insurable condition 

was based on testimony of other parties—hearsay ? 
180 A. It is based on the fact that she made the trip with in- 
surance taken on her cargo. 

Q. Did the insurance company know anything about her condi- 
tion at that time? 

A. No one, to my knowledge, had reported her as being unsound 
or unsafe. 
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Q. Had any one reported the actual condition she was in, that you 
know of? 

A. There had not been any reports of her being in an unsafe con- 
dition, either good or bad. 

Q. There had been no reports as to her condition ? 

A. No, sir. 

Q. From anybody? 

A. Not from any one that I know of. 

Q. What was the value of the cargo she took up on her last trip 
to Cow Island ? 


Objected to by plaintiffs’ counsel as being immaterial, incompe- 
tent, and not proper cross-examination. 


A. I could not tell that without seeing what she was insured for, 
but I imagine it was worth from four to eight thousand dollars. 

Q. The value of the freight she took up at that time? 

A. Yes, sir. 

Q. The full value of the cargo? 

A. Yes, sir; I imagine that to be the value of all the cargo. It is 
difficult to tell. It may have been worth a good deal more. It would 
have been worth $20,000, upon reflection. 

Q. Who did the most of that freight belong to? 

A. Largely to our firm, I think. 
181 Q. It was very important that that freight be got up there 
that fall, was it not? 

A. Yes, sir; it was important that it be got up. 

Q. You had no means of getting it up there, except by using the 
McLeod for that purpose, had you ? 

A. No, sir. 

Q. If you had stopped to repair her it would have been too late 
to have got it up ? 

A. Yes, sir. 

Q. You were compelled to let the freight stay there at Bismarck 
during the winter or send the boat up in the condition it then was ? 

A. Yes, sir. 

Q. That was the reason for sending her out on that occasion, 
was it? 

A. Yes, sir; that was the reason. 

Q. How did you fix the value on that boat at $14,000, as vou say ? 

A. She cost us the year before nearly $15,000. It is worth from 
one to two thousand dollars to have a boat winter at Bismarck more 
than it would be worth here. 

Q. Why is it worth more to have a boat wintered there than here? 

A. Because she is there in readiness to make an early trip to Ft. 
Benton in the spring when freights are worth more. 

Q. Does that add to the value of a boat ? 

A. Yes, sir. 
Z Q. _ steamboats cost any more in 1879 than when this boat was 

ult ? 

~ I don’t think there had been any advance to speak of in 
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A. No, sit. oe that I know of. 

Q. Is it not true that in the fall of 1879 steamboat property was 
very cheap indeed—steamboats could be bought at a —e low price? 

A. No, sir; I did not understand it so. 

Q. Do you swear it is not the fact ? 

A. I would swear that I do not believe such to be the fact. 

Q. How much less is a steamboat worth at the end of the year 
after a year’s service than she is at the beginning of the year, under 
ordinary circumstances ? 

A. In the first vears of a boat's life - — t know as there isfany 
depreciation if she is kept in good repa 

Q. Do you mean to say that a boat t cee years old would bring the 
same —— as a new one? 

think so. 

Q You wish that to go down in your testimony—that she is worth 
as much at the end of two ate as ew was when new ? 

A. Yes, sir; if kept in eo 

Q. At what age does a boat site ty to ‘depreciate’i in value? 

A. I should judge the beginning, of course, is when they begin to 
let her repairs fail. 

Q. I am talking now with reference to her age if she is kept in 
repair ? 

A. She would begin, usually, to depreciate at the age of 5 or 6 
years. 


Q. Do you mean to say that is when she first begins to 
183 depreciate? 
A. There might be a slight depreciation at a year old and 

a very slight one at two years old. 

Q. What is the average life of a steamboat, suppose she wears 
out in the service ? 

A. I think they live about 15 years up in that dry climate. — 

Q. Then at the end of 15 years the whole cost of the steamboat 
would be wasted away, would it not? | 

A. I think so. 

Q. That makes the depreciation how much per cent. each year? 

A. As a boat gets old it becomes more every vear. After five or 
six years it takes more to keep it in trim. 

Q. The nearer she gets to five or six years old the less valuable 
she is? 

A. Of course, at four years old she is less valuable than she would 
be at a year old. 

Q. Do you give it as your testimony that a boat that has seen two 
years’ full service would be worth as much as an entirely new boat ? 

A. No, sir; I do not think it would be worth just as much. 

Q. How much less ? 

A. If the boat was adapted and suited the owners—— 

Q. My question is how much less. _~ 

A. Under some circumstances it would not reduce it and under 
other circumstances it might reduce it a good deal. 
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Q. Then you mean to say that under some circumstances a boat 

is worth as much at the end of two years’ service as when she is 
new? 
184 A. Yes, sir. 
Q. You speak now as to the intrinsic value of the boat ? 

A. The intrinsic value of the steamboat if kept in repair. 

Q. Her market value? 

A. Yes, sir; her market value. 

Q. You say she cost nearly $15,000. What do you include in 
that—the furniture and all? 

A. The furniture and rigging. 

Q. You instructed Capt. Murphy to instruct them to have this 
boat hauled out? 

A. I instructed him to see her hauled out before he left there. 

Q. Have you a copy of that letter? 

A. Yes, sir; I have in my letter book. 

QQ. The impress taken from the original letter? 

A. Yes, sir. 


Mr. Witson: Mr. Davidson, will you produce a copy of that letter 
and have it attached as an exhibit to this deposition ? 
Mr. Davipson: Yes, sir. 


(Copy of letter hereto attached and marked Exhibit “A.”) 


Mr. WILson: 


Q. Was there more than one copy of that letter kept? 
A. No, sir. 
Q. He afterwards informed you that he had made arrangements 
as directed ? 
A. No, sir; the letter got there about the time the boat sunk, I 
suppose, from the date of it. He told me here afterwards 
185 _ that he had made his arrangements with Mr. Weaver to have 
her hauled out. 
Q. Any contract that he made with Messrs. Weaver and Company 


- In regard to this boat was by authority, was it, Capt. ? 


A. Yes, sir. 

Q. With the sanction and approval of the owners ? 

A. Yes, sir. 

Q. He had authority to bind the owners of the boat ? 

A. No, sir; no special authority to bind the owners of the boat 
any more than any other steamboat men could do. 

Q. Were there any telegrams sent to Capt. Murphy in relation to 
having this boat taken out? 

A. I don’t think there was any; I don’t remember any. 

Q. Did you give Capt. Murphy any verbal instructions while you 
were there at any time? : 

A. While I was there, in the fall of 1879, we had a conversation 
about it, that as soon as the boat was repaired it was to be hauled 
out ; I do not remember anything that was said, only in a general 
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' Q Did you haveany conversation with Messrs. Weaver and Co. or 
any one representing them ? 

A. No, sir; I did not, to my recollection. 

Q. All the agreement or arrangement that was ever made in rela- 
tion to hauling out the boat in the fall of 1879 was made by Capt. 
Murphy ? 

A. It was, so far as I kod: I know of no other. 

Q. Who composed the firm ‘of I. G. Baker and Co.? 

A. I. G. Baker, William G. Conrad, and Charles E. Conrad. 
Q. In the summer of 1879 was there not a great deal of 
186 competition for the summer's freight of 1879, in the spring 
and summer, when the contracts were made? 

A. Yes, sir; I think there is always a good deal of com petition 
for freights. 

Q. Were not freight rates very low that year? 

A. Yes, sir. I think they were about as low as any season we 
have had. 

Q. Is it not true that boats on that run, on the Upper Missouri, 
the McLeod included, that their business was not a profitable busi- 
ness that year? 

A. I think so. It was mostly a losing business with most of them. 

Q. Had you made any contracts for freights for 1880 at that time? 

Witness: At the time she was sunk ? 

Mr. Witson: Yes, sir. 

A. No, sir; I think not. 

Q. Who went with the pump that was sent from St. Louis to 
raise this boat? 

A. It was about the time that a man, a marine diver, by the name 
of Nash went. I don’t know whether they went the same day or 
not. 

Q. Was any sent in charge of the pump to expedite its being got 
through there ? 

A. No, sir; no one sent along to accompany it. 

Q. Were not your instructions to Capt. Murphy to arrange with 
Messrs. Weaver and Co. with regard to hauling out this boat for the 
winter ? 

A. I think that was the meaning of the letter that I wrote him 
and which I have produced. - 

Q. You say that no one was sent with this pump to see to getting 

it up there? 


‘187 A. Yes, sir. 


Q. Was it a very small pump? 

A. I think it was a 4-inch pump; a 4-inch siphon pump, I think 
they called it. They considered it a very powerful pump. 

Q. Could this La Crosse pump be obtained in that time, do you 
know? 

A. I presume it could if I had known this other one would not 
have answered. 

Q. You stated that you expended $4,300 endeavoring to raise the 
Col. McLeod. I want you tostate.the items of that expenditure, if 
you please. 
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A. I can get the items. It was money paid for those divers and 
their expenses coming and going and the labor and lumber used at 
Bismarck altogether made that amount. : 

Q. Do you know how much it cost to send this pump from St. 
Louis up there to make the attempt with it? How much was ex- 
pended in that first attempt to raise her with that St. Louis pump? 

A. No, sir; I don’t know what portion of it. I think the first 
attempt cost us about one half the expenses. There was a great deal 
of labor cutting the ice away every time an attempt was made. 

Q. Do you wish to be understood as testifying that this $4;300.00 
was expended after the 17th of November, after the accident hap- 


A. Yes, sir. . 

Q. And solely in attempts to raise the boat? . 

A. Yes, sir. 

Q. Can you furnish a bill of items just how that money was ex- 

pended ? 
188 A. No, sir; I cannot furnish a full account of every item, 
but I can furnish a statement of Mr. Murphy’s drafts that he 
drew on us. I could not give you the items, because I did not keep 
a correct account of many of the expenses. 

Q. Did you have any other boat at Bismarck-at that time? 

A. No, sir. 

Q. What became of the Red Cloud ? 

A. She was brought here to St. Louis. 

Q. The Red Cloud was a boat employed by you in the Upper 
Missouri river business ? 

A. Yes, sir. 

Q. If it was worth so much more to have a boat there in the 
spring why was the Red Cloud brought out? 

A. She is a passenger boat and has fine upper accommodations 
for light freights, and between passengers and light freights we could 
ship on her from here. We found we could always make one pay- 
ing trip from here. 

Q. How was the Col. Mcleod in that respect ? 

A. She was intended more as a freight boat than a passenger boat. 
-The Red Cloud was a much heavier and deeper boat and could not 
gu to Fort Benton in the early season, when the Col. McLeod would 
go up near the head of the river. 

Q. Will you furnish a bill of the items as nearly as you can as to 
what this $4,300 was expended for to attach to your testimony ? 

A. I will furnish the drafts that were paid by Capt. Murphy and 
the expenses as near as I can; yes, sir. 


Statement of expenditures marked Exhibit “B” and hereto at- 
tached. 


189 Q. I want you to state what articles were saved from the 
Col. McLeod. 
A. The cabin furniture, our boilers, our pipes, chains, and our 
rigging ; some of it, a portion of it. 
Q. Do vou know how much her cabin furniture cost, Captain ? 
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Q. Can you approximate the ameunt? 


Objected to by plaintiffs’ counsel as being immaterial and not 
proper cross-examination. 


Q. Can you approximate it, Captain ? 

A. I don’t thin I could.. I don’ t know what it cost. I presume 
five or six hundred dollars. 

Q. It was all saved? 

A. I don’t know whether it was all saniid 

Q. So far as you know it was all saved ? 

A. Yes, sir; I don’t know as it was lost. : 

Q. Her boilers were in just as good condition or nearly as if they 
were new, were they not? 

_ I think so. 
. They never had been injured in any way ? 
. I think not. 
. They were saved ? 
. Yes, sir. 
; They were worth nearly all what they cost? 
T don’t know what they rate second-hand boilers at. 
They do not deteriorate as fast as the steamboat does, do they, 
Captain ? 
A. Second-hand boilers are very difficult: property to sell. 
190 bee have to find a purchaser that wants just such a sized 
iler. 

Q. They were worth comparatively just as much when compared 
with new ones as the boat was? 

A. No, sir; they were not—not separate from the boat. 

Q. You think they were not? 

A. I know they were not. 

Q. They did not deteriorate in value any more than the balance 
of the boat ? 

A. No, sir. 

Q. They were saved in perfect condition ? 

A. Yes, sir; except when they chopped them off from the stand 
pipes to get them out. 

Q. That did not affect the boiler any ? 

A. Not much. 

Q. Do you know what these boilers cost when new ? 

A. No, sir. 

Q. About ? 

A. The contract in building was for boilers and engines and all the 
machinery complete. I know what the entire bill was, but I don’t 
know how they valued the boilers. 

Q. How large was those boilers? 

A. I cannot tell you. I don’t remember the dimensions. 

Q. Was there anything besides the cabin furniture and the boilers 
and the chains you have testified to that were saved ? 

A. Not that I remember. 
Q. To whom were the boilers sold ? 
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A. They were sold to P. P. Maniva, a junk dealer on the levee. 

Q. To whom was the cabin furniture sold? . 

A. It was shipped to Fort. Benton and sold there. 
191 Q. To whom? 
A. I don’t know ; to different parties. 

Q. Was this boat insured ? 

A. She had a fire policy. 

Q. Did she have a marine policy ? 

A. Yes, sir. 

Q. Up to what time? 

A. From the time she went into the service she had a marine 

licy. I am not certain about that, but I think so. 

Q. Do you know when the last marine policy on her expired ? 

A. No, sir. ; 

Q. Can you state approximately ? 

A. No, sir; I don’t know whether it was taken for the year or for 
six months. 

Q. Was there any more than one policy on her? 

A. No, sir. 

Q. She had no policy for 1879 at all, then? 

A. No, sir. 

Q. Was there any reason why she was not insured for 1879? 

A. Our reason was that she was running on that upper river 
where there are very few snags and it was useless to pay that much 
premium on that safe part of the river. 

Q. She was inspected for insurance that year ? 

A. I think she was. I know she was. 

Q. For 1879? 

A. Yes, sir. 

Q. Was she inspected by Capt. Adkins ? 

A. Yes, sir. 

Q. Was the rate of insurance any higher on the second 
192 year than the first? 
A. No, sir; it was at the same rate. 
Q. She was classed the same for insurance the second year as the 
first ? 

A. Yes, sir. , 

Q. You are sure of that, are you? 

A. Yes, sir. 

Q. ~~ you know how many timbers were put in this boat in 
1878 ? 

A. I know there were 40 timbers shipped up to be put in her. 

Q. From here? 

A. Yes, sir; either 40 or 44; I am not certain about that. 

Q. Do you know what these timbers cost here now ? 

A. The timbers and the lumber—I think whole timber bill 
was $65, purchased here for her. 

Q. Were the timbers bought and prepared here ? 

A. Yes, sir; they were parts of timbers. 

Q. Do you mean to say that you got 40 whole timbers for that 
amount? 
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A. Yes, sir. 7 | 
Q Forty full-length timbers? 
A. Yes, sir. : 

Q. You don’t know how many were put into the boat ? 
. I do not. 


= 


Cross-examination by Mr. Davipson: 


Q. Are you positive about that bill of $65 covering the timbers as 
9 well as the oak plank that were put in her bottom ? 
193 A. That isto the best of my recollection; it covers both the 
| timbers and the oak plank—the whole lumber bill. 
. That you sent up there? 


Q 
A. Yes, sir. 
Q. 2 Capt. Paul Murphy now in the employ of I. G. Baker & Co. ? 
A. No, sir. 
2. When did he leave their employ ? 3 
A. At the close of the last efforts to raise the boat; probably early 
in March of 1880. | 

Q. Do you know where he is now ? 

A. I do not. 

Q. Have you made any efforts to ascertain his whereabouts? 

A. I have been inquiring very actively for the past month. 

Q. This letter which was referred to in your cross-examination, 
‘ to Capt. Murphy, does it contain all the instructions that you gave 

him, so far as you recollect ? 

A. Yes, sir; some general conversation may have occurred at Bis- 
marck while I was there, in October of 1879, but I do not remem- 
ber anything definite in it. 

Q. Did you have some talk with him about having her taken out 
of the river ? 

A. It was understood between us that she was to be taken out as 
soon as she returned to Bismarck. There was no details entered 
into. 

Q. That was the usual thing to do with boats lying up there after 
they got the ways established, whether they needed any repairs or not, 

to take them out to free them from the danger from the ice? 
194 A. Yes,sir; any one would prefer to pay for hauling them 
® out ; I would, at least. 


Recross-examination by Mr. Wi1son: 


Q. Do you know how much plank was included in that bill that 
you sent up in the winter? 

A. No, sir; I do not. 

Q. Was all the material that was used to repair her up there in 
the spring of 1879 sent from St. Louis? - 

A. No, sir; I think they bought about $30 worth at Bismarck 
afterwards of oak plank and a lot of soft lumber besides from 
Weaver and Co. 
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Stipulation. 

It is stipulated orally before the notary by the libellants’ and re- 
spondents’ proctors that the reading of the evidence of the eeveral 
witnesses after the short-hand reporter has translated it into long- 
hand is waived, and the signing of the depositions of the witnesses 
is hereby waived, and proper written stipulations therefor shall 
-after be signed and filed in court. 

PAUL F. COSTE, 


Notary Public. 
C. E. Conrad. W. E. Conrad. 


OFFICE OF I. G. BAKER & Co., 219 OLIVE Sr., 
St. Louts, Nov. 10th, 1879. 


Capt. Paul Murphy, str. Col. McLeod, Bismarck, D. T. 


Dear Str: I received a telegram from Mr. Edwards, sent 
from Buford to-day, and was glad to find the trip had been 
made and the prospect of your soon being at Bismarck. 

I wish you to remain and pull the boat out on the ways and em- 
ploy the carpenter to stay as a watchman and help repair the boat 
if he will. 

I would be glad for her to be the last boat on, and not be put on 
first, as were last year, if it can be arranged without much deten- 
tion. 

When you get her out have carpenter examine and see what 
amount and sizes of timber and plank are wanted. 

Yours truly, I. G. BAKER. 
STATE OF MISSOURI, “a 
City of St. Louis, j ~~ 


Be it known that I took the foregoing depositions pursuant to the 
annexed stipulations; that I was then and there a notary public 
within and for such city and State; that I exercised the powers of 
said office in taking said depositions; that by virtue thereof I was 
then and there authorized to administer an oath; that each witness 
before testifying was duly sworn to testify the whole truth and noth- 
ing but the truth relative to the cause specified in the annexed stip- 
ulation. 

Witness my hand and notarial seal January 12th, 1882. 

[NOTARIAL SEAL. ] PAUL F. COSTE, 
Notary Public, City of St. Louis, Mo. 


Notary and stenographer’s fees, $104.00. 
Paid by libellants. 


I. G. Baker. 


195 


PAUL F. COSTE, 
Notary Public. 


[Endorsed :] Filed Nov. 22, 1882. Wm. A. Spencer, clerk. 


“te oe ie at a OE te ee 
a r a. aay tee ee ys a 


in ee eS 


yet = 


ele Adie Sa deehiatiath a baba ie iel a — 
2 t a alll erheeni a eo diane sr ; 
i 


SS ee Pe 
2 ee ee, 


a3 


cae eee 
SRK SO Lo = 
~ . 


are = 4 a Pd ; 

Se eee SERS AE eg ee 
~ ae Poe a ee ee eae 4S dt ee a5 ea 
: Ea a Pee en Ss a Fe oe 

ae 2 = tie, Sut oe = es Po Mie F ¥ 
a ne = oar = re B 
¢ : + . @= ‘ 
* 


Pa pete ene Ag 
a NL ee eee 
Ss 


I. G. 


: : LS 
= _ 4 


a att > 
7 —— S Fae 


196 District Court of the United States for the District of Minne- 
sota. In Admiralty. 


Isaac G. BAKER é@ al., Libellants, 
v8. 
Tuomas C. Power et al., Respondents. 


Present: James H. Davidson, of proctors for libellants, and Henry 
A. Wilson, of proctors for respondents. 


Depositions of Peyton S. Davidson, James Eldridge, and George I. 
Weeks, taken in behalf of libellants and before the undersigned, 
by virtue of the respective parties hereto annexed. 


Deposition of James Eldridge. 
JAMES ELDRIDGE, being first duly sworn, on his oath says: 


My name is James Eldridge; my age, 53 years; I reside at La 
Crosse, Wisconsin ; by occupation am a steamboat man and steamboat 
builder, and have been generally employed about steamboats for 
about 30 years; at present am vy a at Capt. P. 8S. Davidson’s 
boat yard at La Crosse, and have n working there off and on 
since 1867. I have hauled out on ways a good many steamboats 
and barges. I saw the steamer Col. McLeod at Bismarck, D. 
T., in December, 1879. I was sent there by Capt. Davidson 
with a marine pump, at the request of Isaac G. Baker, to 
assist in raising her. A marine pump is a large structure 
with an engine attached and — in pumping out boats. This one 
throws a stream about 15 inches in diameter. This is the 
only marine pump I know of this side of St. Louis. I think I got 
there Dec. 20, 1879. The pump did not come for several —. 
The weather was too severely cold and the roads blockaded 
by snow. In the morning after I got there I went down and 
saw the boat—made some inquiries as to how she became to be 
sunk; she lay out in the Missouri river about 50 feet from the 
wavs—from the edge of the water where it.came onto the ways. I 
cut a hole through the ice, sounded, and found six feet of water on 
her outside guard ; she was pretty badly listed off shore. The head 
of the boat was broken down considerable—bent down. We got 
some chains under her; all the chains we could find around there ; 
got some timber acruss, landed one end on the ice, for the purpose 
of holding her head up, as the water was cutting the sand away 
from under her bows and letting her head down. As soon as the 
pump arrived we set it to work; took steam from the steamer Butte, 
which lay inside the McLeod with her bows abreast—her boilers 
abreast—the after end of the McLeod’s boilers; the Butte’s guards 
lay right over the guard of the McLeod. We worked at it all day; 
don’t remember how many hours the pump was working. We also 
had three large five-inch sy phons ; it did not have any effect upon the 
McLeod as to raising her. The Missouri river was then frozen over 
about 18 or 20 inchesthick. Weworked at her, off and on, several days; 
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ran the pumpand syphonsone day; had helpenough for what tackling 
we had; there was a diver there from St. Louis with a diver’s suit; 
but labors did not amount to anything while I was there. We could 
not raise her. The ways that I speak of were timbers, partly 
squared and partly hewn logs, covered with oak strips and laid on 
the ground, extending back, I should think, 200 feet with a 
198 slope of about an inch and a half to the foot. The steamer 
Eclipse and Batchelder were there on the same ways at the 
upper or shore end; they were blocked up—levelled upon blocks. 
The oak strips of which I speak were greased with tallow. I saw 
some shores there which I supposed had been used to brace or prop 
up some vessel. 
Question. About how many shores did you see, and what position 
or condition were they in? 


Question objected to by respondents’ counsel as incompetent and 
immaterial. 


Answer. I think there were about 4 shores I noticed. Some of 
them were driven down into the ground and some were tipped over. 
I did not notice any stakes or footings at the ends of these shores. 
The soil or earth under these ways was Missouri mud—a mixture 
of loam and sand and clay. (All above taken subject to respond- 
ents’ objection above noted.) The steamer Butte was, I think, about 
240 feet long and about 44 feet beam; her carrying capacity about 
800 tons. My experience in hauling out boats had been generally 
of smaller boats; think I never hauled out as large a boat on that 
kind of ways. 

Question. From your experience in hauling out and handling 
vessels on ways and from seeing those particular ways and the slope, 
if the steamer Butte had been hauled out upon them, what would 
have been necessary, in your judgment, to have secured her so there 

would be no danger of her overriding the shores and slipping 
199 __ back into the river? 


Objected to as incompetent and immaterial and inadmissible. 


Answer. I would have put sufficient blocking under the lower side 
of the boat to carry so much of the weight of the boat as rested on 
the ways before letting go of the straps or tackles. 

Question. Would a few cleats tacked into the skids with any num- 
ber of shores resting upon the soil you have described have made 
her secure so that there would have been no danger of her over- 
riding the shores and slipping back into the river ? 


Objected to as incompetent, immaterial, and inadmissible. 


A. I never trust to shores nor cleats while a boat is lying on 

rease. 

Question. If the tackling and gearing which hauled the Butte out 
on the ways, if she was so hauled out, had been left fastened would 
it not have made her more secure than shores placed under her 
knuckle and resting on the ground such as you have described ? 


Objected to as incompetent, immaterial, and inadmissible. 
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Er 
- Answer. Yes; I had had some i 
from which I could fix a value on , buiid“aifid 
repair them and had ope. of the price, at which some steam- 

boats had been bought and sold. | 

Question. If the Col. McLeod had been afloat and in fair condition 
and not over two or three years old what would have been 

200 _ ~=iher reasonable value at Bismarck at that time? 


Objected to—Ist, as incompetént; 2nd, because the witness has 
not shown himself competent to give judgment; 3d, that it calls for 
an opinion upon a state of facts which have not been shown to 
exist. 


Answer. I judge that that boat at Bismarck, at that age and in 
ood working order, would have been worth twenty thousand dol- 
ars. When I went there and during these operations to raise her, 

Capt. Paul Murphy was in charge of the Mc , and the carpen- 
ter and, I think, the engineer of the McLeod were there. I think 
the Butte was in charge of her engineer; could not say positively; 
do not know his name; somebody was watching her. Capt. Mason 
was in charge of the steamers Batchelder and Eclipse. I know C. 
S. Weaver and Mr. Munger, said to com pose the firm of C.S. Weaver 
and Co. I was at Bismarck 17 or 18 days,and during that time 
was shown about these boats every day ; some days all dav. 

Question. What did Weaver do in the way of exercising authority 

and control over these boats while you were there? 


Objected to as incompetent, immaterial, and irrevelant. 


Answer. I don’t think he did anything directly that I noticed. 

Question. Who gave directions and exercised control over the 
Butte in getting up steam to assist in running the marine pump 
and the syphons? 


Objected to as incompetent, irrelevant, and immaterial. 
201 Answer. The man who was in charge of the boat; I don’t 
know his name. : 
Question. What orders or instructions, if any, did Weaver give in 


regard to raising the McLeod ? | 
Objected to as incompetent, irrelevant, and immaterial. 


Answer. I don’t know of any. 

Question. Considering the circumstances and the surroundings 
and the appliances at hand, what more could have been done, if 
anything, than was done to raise and save the Col. McLeod ? 


Objected to as incompetent, irrelevant, and immaterial. 
Answer. I don’t think there could have been anything. 


The said witness, James E.pripce, being cross-examined by de- 
fendants’ counsel, testifies as follows : 


One reason that we did not succeed in raising the Col. McLeod 
was that we didn’t have sufficient apparatus, and the weather was 
14—151 ' 
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very severe and cold, and she was loaded down with sand, and the 
upper or shore side of her was covered up in sand. She was listed 
off shore. There was 18 or 20 inches of ice frozen all over her lower 
deck. With proper appliances I think she could have been raised. 
I never saw the steamer Col. McLeod only that time that I remem- 
ber of. At the time I was there she was submerged so that I could 
see only her upper works; could see her boilers and the tops of her 
cylinders, but not her hull. I never bought or sold a steamboat. I 

never knew of a steamboat being bought or sold at or 
202 near Bismarck, nor on the Missouri waters. I base my esti- 

mate of the value of this boat upon my knowledge of the cost 
of building and repairing boats at Rock Isiand, Dubuque, La Crosse 
and Winona. Of my own knowledge I do not know whether or not in 
November, 1879, at Bismarck,steamboats could have been sold for the 
cost of building them. Theestimate I have given of the value of the 
McLeod is not what I judge to have been the cost of building her 
and taking her to Bismarck. I do not think she could have been 
built and takon to Bismarck for $20,000 in 1879. To have built 
and taken to Bismarck such a boat in 1879 would have cost, I judge, 
about twenty-five thousand dollars. [I do not know what her dimen- 


sions were. I have built steamboats for myself and by contract. 
JAS. ELDRIDGE. 


Subscribed and sworn before me Jan. 9th, 1882. 
WM. S. BURROUGHS, 


Notary Public, La Crosse County, Wisconsin. — 


GEORGE S. WEEKS, a witness, produced and examined on behatf 
of the libellents, being first duly sworn, on his oath testifies as fol- 
lows: 

My name is Geo. S. Weeks; my age is 73 years; my resi- 
dence, La Crosse, Wisconsin; my occupation is_boat-building; 

I have been engaged in boat-building and repairing about 50 
years; at present I am in charge of the ways at Capt. C. S. 
Davidson’s boat yard at La Crosse, Wis.; have worked at this 


boat yard in La Crosse about 15 years; have worked in boat 


yards and on ways in New York, Buffalo, Detroit, Chicago, 
203. and at Savanna, Illinois. During all of this time have been 

more or less engaged in hauling out boats and ships on ma- 
rine ways; think in that time have helped to handle thousands of 
vessels. The ways with which I have been familiar are sliding ways. 
We gave more descent ; if with rollers or cradles, less descent. In 
sliding ways the usual descent is about one inch and a quarter or 
one inch and a half to the foot. An inch and a half to the foot is 
about the steepest I have known any. 

Question. In hauling out on sliding ways with a descent of one to 
one and a half inches to the foot, a vessel, say, of about 800 tons ca- 
pacity, what would be necessary to secure her so as to remove all 
danger of her sliding back into the water ? 


Objected to by respondents’ counsel as incompetent, irrelevant, 
and immaterial. 
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A. I generally nail what I can—* truck hooks” or pieces of plank 
4 or 5 feet long—onto tke ways with 4 or'é qual apllint; abd eames 
times more, in them. Sometimes four such pieces of plank and 
sometimes less, owing to the heft of the boat. 

Q. You have heard Mr. Eldridge describe the ways at Bismarck, 
the nature and character of the ground under them, and also the 
size of the steamer Butte. Now, if she was hauled out upon those 


ways, greased as he has described, would you consider it prudent or 


a dL ® imprudent to leave her over night resting upon the ways with shores 


ae 


set up under her knuckle, the lower end of the shores resting on the 
‘ ground? Give your opinion as an expert. 


204 Objected to as being incompetent, irrelevant, and immate- 

rial. 2d, because a part of the question assumes the testimony 
of a former witness to be true; 3d, because a part of the question is 
based upon a statement of facts not shown to have existed. 


A. I should consider it very imprudent and very unsafe. 
GEO. S. WEEKS. — 


“Subscribed and sworn to before me Jan. 9, 1882. 
WM. S. BURROUGHS, 
Notary Public, La Crosse County, Wisconsin. 


- Peyton S. Davipson, a witness produced, sworn, and examined on 
i behalf of the libellants, testifies as follows: 


My name is PeytonS. Davidson ; am 53 years of age; reside at La 
Crosse, Wis.; occupation, lumbering and steamboat business; have 
been engaged in steamboating since 1855; have had experience in 
building, repairing, and hauling out boats and barges. I own the 
marine pump spoken of by the witness Eldridge. In December, 
1879, I sent this pump, in charge of the witness Eldridge, at the re- 

uest of Isaac G. Baker, to Bismarck, Dakota, to be used in raising 
the sunken steamer Col. McLeod. I know of no other marine pump 
on the Mississippi river above St. Louis. It is a large rotary pump 
used for pumping out sunken boats and barges. It is a steam 
pump, and I should judge it to weigh 3,000 pounds. I have alwa 
called it a 13-inch pump; it is about that. I own ways here for 
hauling out boats and barges; have owned them since 1873; have 
operated ways here since 1864; have had about 10 years’ experi- 
ence in hauling out boats and barges on sliding ways; have 
205 handled a great many steamboats and barges on ways. 

Q. Where a heavy vessel is hauled out on sliding ways hav- 
ing a descent from one to one and a half inches to the foot what 
would be necessary to secure her on such ways so as to prevent her 
sliding back into the water? 


Objected to as incompetent, irrelevant, and immaterial. 


A. I do not think a boat on sliding ways descending one inch 
and a half to the foot is safe without being blocked up from the 
ground so as to rest her weight on crib blocking. 
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Q. You have heard the witness Eldridge describe the ways at 
Bismarck, the nature and character of the ground under them, and 
also the size of the steamer Butte. Now, assuming his evidence to 
be true and that she was hauled out on the ways greased, as he has 
described, would you consider it prudent or imprudent, safe or un- 
safe, for such a vessel to be left over night with her weight resting 
on the ways with shores set up under her knuckles, the lower end of 
the shores resting on the ground? Give your opinion as an expert. 


Objected to, Ist, because incompetent, irrelevant, and immaterial ; 
2nd, because a part of the question assumes the testimony of a 
former witness to be true; 3rd, because another part of the questiun 
is based upon a statement of facts not shown to have existed. 


| A. My opinion is that it would be imprudent and unsafe. 


The said witness, being cross-examined by respondents’ counsel, 

testifies as follows: I do not say that a vessel hauled out on 

206 _—such sliding ways could not be made safe with shores, but it 

is not a practicable way of securing a vessel. ' 

I think I sent the marine pump before mentioned to Bismarek <4 

from here on about the 17th day of December, 1879. _ 7 
P. S. DAVIDSON. 


Subscribed and sworn before me Jan’y 9, 1882. 
WM. S. BURROUGHS, 
Notary Public, La Crosse County, Wisconsin. 


STATE OF WISCONSIN, \ . 
County of La Crosse, . 


I, the undersigned, do hereby certify that, pursuant to the an- 
nexed stipulation entered into by the parties to the action within 
entitled, through their respective attorneys and proctors in admiralty, 
on this 9th day of January, A. D. 1882, at the office of P. S. David- 

‘son, in the city of La Crosse, in said county, at the hour of 8 o’clock 
p. m., James Eldridge, George S. Weeks, and Peyton S. Davidson, 
witnesses, whose depositions are within contained, with the proctors 
in admiralty of the respective parties, as stated, attended before me, 
and then and there proceeded to take the depositions of the said 
witnesses, James Eldridge, Geo. S. Weeks, and Peyton S. Davidson, 
who, being first severaliy sworn to tell the truth, the whole truth, 
and nothing but the truth relative to the matters at issue in the ac- 
tion so within entitled, were examined by the proctors for the respect- 

ive parties, and each testified as set forth in his respective 
207 deposition, which he subscribed in my presence after the 
same had been read over to him. 

Witness my hand and notarial seal, at the city of La Crosse, in 
said county, the day and year above written. 

[SEAL. ] WILLIAM S. BURROUGHS, 
Notary Public, La Crosse County, Wisconsin. 


Fees, $9.40 ; paid by libellants’ proctors. 
Endorsed: Filed November 22, 1882. William A. Spencer, clerk. 
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Isaac G. Baker 4 al. vs. Toomas C. Power e al. 


Present: J. H. Davidson —— for libellants. 
Present: C. D. O’Brien (O’Brien & Wilson), — respondents. 


’ Charley Deitz. 
CHaRLeEs Deitz, of lawful age, being duly produced, sworn, and 
examined on the part of the respondents, deposeth and saith: 


Direct examination by C. D. O’Brien: 


Q. ag is your name, age, and occupation? What is your age? 
A. 42. 

Q. What is your name? 

A. Charley Deitz. 

Q. What is your occupation ? 

A. Steamboating at present. 

Q. What boat ? 

A. Steamer “ Benton” at present. 

Q. Do you know the parties to this proceeding—Baker and Power? 
A. Yes, sir. 

Q. Do you know the steamboat “Col. McLeod ? ” 

A. Have seen her; yes, sir. 

a And the steamer “ Butte?” 


. Yes, sir. 
| Q. Were you mate of the “ Butte ” during the season of 1879? 
| | 209 A. I was mate of her part of the season; not all of the 
| season. 


. Were you such mate at the time she laid up? 
A. When she laid up I was left a watchman on her. 
Q. You were a mate on her until she was laid up and then be- 
came watchman ? | 
A. Yes, sir. 
Q. That was in the fall of 1879? 
A. Yes, sir. 
) Q. Do you remember the time of the year? 
- A. I could not exactly tell. I got there on the 12th day of No- 
i } vember; what day she was damaged could not exactly tell; laid 
Be there a couple of days. 
| Q. Do you remember the “Colonel McLeod” being laid up that 
fall? 
A. Yes, sir; she laid above us and they dropped her down—Mr. 
Weaver and his foreman. 
Q. After the Butte was laid up that fall was she hauled out on the 
ways? 
A. Yes, sir. 
Q. Who dropped her down to the ways? 
Gn A. Weaver & Co. and his foreman, Bob Haren. 
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Q. Did any of the crew of the Butte have anything to say about 
_ dropping her down to the ways? 

A. Not if I know it. I was—— 

Q. Well, did you take any part whatever in dropping her down 
to the ways? 

A. I do not know whether I did or not; I might have helped. If 
I did it was through Bob Haren’s request. 

Q. Was Weaver in the exclusive charge of her? 

210 A. I think Weaver had charge of her, the way Johnson 


Q. Were you there when the Butte was being hauled out? 

A. Yes, sir. 

Q. Who was in charge of the hauling out of the Butte? 

A. Mr. Weaver and Bob Haren. 

Q. Whose men did the work in hauling her out ? 

A. His men; he worked his men. 

- Q. Did you have anything to say about the hauling out of the 
utte? 

A. No, sir; they borrowed blocks and lines—two lines and two 
— of blocks—and I showed them where they was and they used 

em. 

Q. And that is all you had to say? 

A. Yes, sir. 

Q. Did you take any part in the operation of hauling her out or 
give any directions concerning her ? 

A. No, sir; all I did was I took care of the rigging. 

Q. Did you take any part in the operation of the ways rigging 
for hauling the boat out? 

A. No, sir. 

Q. Or direct or do any work or give any commands ? 

A. No, sir; I gave no commands without Haren asked me to do 
something. He asked me about the things on her and I tuld him 
how to do it. : | 

Q. How far did Weaver & Co. haul out the Butte before they took 
the tackle off of her? 

A. I judge about 40 feet—between 30 and 40 feet. 

Q. Did they haul her out to her berth on the ways, or had she not 

reached her berth? 

211 A. They intended to haul the McLeod out on the ways and e: 
took the straps off of her and lay her farther off on account 

of the ice, and 

Q. Do you know how the Butte was fastened at the place on the 
ways where she was left? Did you see how she was fastened ? 

A. I see the shores. They had one to the stern, I sup well, 10 
or 12 feet long, and then they had one fourand maybea little longer— 
square timber—and then in the middle they had—I do not know 
how many, but anyway three or four or five—somewhere along 
there—short shores, anyway—so that when she ran off the ways she 
ran on top of them and drove them into the ground. 

Q. Did you have anything to say or do anything in the fixing up 
of the shores or fastenings of the Butte at that place ? 


talked to me. A 
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A. I had nothing to say about it at all. | 

_ Q You had nothing to say about it at all. 

A. No, sir. 

Q. Do you remember when they dropped the McLeod down to 
the foot of the ways? 

A. Yes, sir. 

Q. What time of day was it? 

A. In the afternoon, I judge; maybe three or four o'clock ; some 
@. Who dropped her d 

o er down ? 

Bob Haren. 

Q. Weaver’s man ? 

A. Yes, sir; carpenter and foreman. 

Q Who assisted him in dropping her down? 

. His own men. 
Q. When they got vt dropped down where did they leave 
212 ~=—iher? 
A. At the foot of the ways. 

Q. Was there any reason or necessity for leaving her there? 

A. Well, there was one way; they wanted to pull her out in the 
morning with the straps of the Butte, but when they got her down 
there it was quitting time for the men ; they just laid them all down 
and quit and made her fast ; their calculations was to put the straps 
on the next morning. 

Q. Was it anything more than convenience to leave her there 
over that night? 

A. They could have left her above. 

Q. That is what I say. Was it anything more than convenience, 
the leaving her there over that night; was there any other reason 
than that of convenience? 

A. All the convenience was to have her ready next morning. 

Q. That is what I say; that is all. 

A. That is all. 

Q. Was there anything in the condition of the river, water, ice, or 
navigation that made it necessary to leave her there that night 3 ? 

A. No, sir; but the calculation was from what I heard Haren say 
(his foreman) was that he wanted to drop her down to get the straps 
on her if he could, and so have her ready, but it was too late and 
the men quit, and they could not do it, and they had to leave her 
there over night. 

Q. Were you there at the time of the accident? 
213 A. Yes, sir; I wason the Butte. I was reading a news- 
paper. ~ 

Q. You were then watchman of the Butte? 

A. Yes, sir. 

Q. As watchman of the Butte what were your duties? 

A. My duties was to take care of her property ; that was all I was 
left there for. 

Q. You say that you was on board of the Butte reading a news- 
paper when the accident happened. What time of day or night 
was it? 
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A. I judge it must have been between 7 and 8 o’clock. I could 
not tell exactly what time it was, because I was sitting there reading. 
I know it was pretty late; between 7 and 9, but whether it was 
before 8 I could not say. . 

Q. Well, what happened? 

A. I was sitting there reading a newspaper. It was dark, and I 
heard the wind blowing considerably, and then I heard something 
crack ; looked up right quick, you know, and saw a stream of light 
flash along there. I looked up and saw a star, something like a 
star, run very — flash across there, you know. I jumped and looked 
through the door, and when’I got outdoors she ran down quick, and 
crack, and she struck and ran into the river, and-after she struck 
the McLeod I jumped down—had no line out—and I went over to 
the McLeod, took hold of her line and made fast to her capstan and 
held her there until the men came aboard,&nd I said to the boys on the 
hill, come down froni the hill,and I said take hold of this line and make 

it fast toa dead man; they did so, and I said to Charley Bagley 
214 and McClendon,the pilot on her, and I said,“ Now, boys, put your 

pumps in right quick.” Well, Bagley was very badly scared, 
and in fact both of them was very badly scared, because Bagley was 
down in the hold at the time the boat struck her. She was leaking 
very badiy; that is what Bagley told me,anyway. Bagley says, “I 
can’t do it,” and I says, “Just run right down;” I saw water in the 
Butte, you know, and I said, “There is a hole in this boat, sure.” 
Well, when I got done through looking there I went over to the 
McLeod, and I saw she was half full of water. I saw it was too late 
to do anything; I saw they could not pump her out with five hun- 
dred men. 

Q. Let me ask you if after — Butte struck the McLeod would the 
Butte have floated off down the river if you had not made her fast 
to the McLeod’s capstan ? 

A. Yes, sir. 

Q. — the Butte ran down the ways and floated in the water ? 

A. Yes. } 

Q. And if you had not made her fast to the McLeod’s capstan she 
would have gone down the river? 

A. Yes, sir. 

Q. And when you got a line onto a dead man you let go of the 
line on the McLeod ? 

A. Yes, sir. 

Q. State whether or not the Butte laid on top of the McLeod and 
pressed her under the water or merely shoved her out into the 
stream. 

A. When she struck the McLeod the two boats together 
215 ~—were thrown out across the river—both of them. 
Q. They swung out into the river ? 

A. Yes, sir; and when they commenced sinking the current car- 
ried them both back into the shore; by that time I had my line 
out; the men about the levee helped me get a line out. We got the 
line out and we made her fast. 
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Q. When you say they swung out across the current you mean 
their bows swung out, not their sterns? 

A. Yes, sir. . 

Q. Did the Butte or any part of her lay on top of her or press 
her down into the river? 

A. Not that I know of. 

Q. Were the boats fastened together in any way, or just lying 
alongside of each other? 

A. Just lying alongside of each other, because I dropped her 
back 10 or 15 feet after I got my line out, to give the McLeod a 
chance to come in. 

Q. Did you observe or notice or was it a fact that any part of 
her (the McLeod) was broken from by a blow from the Butte? 

A. Not if—you know I could not see. 

Q. What is your best judgment whether it was or not ? 

A. Well, after she filled with water. 

Q. What is your judgment; did the leaks exist in her or was it 
new leaks in her before the Butte hit ber? 

A. That I could not say. The Butte hit her and might have 
— leaks in her—sprung some butts. 

Q. Had you seen the McLeod before this accident, when she lay 
there at the levee, or while she was laying at the ways, so as to 

know her condition ? 
216 A. Well, she was out of waier and looking very well, ex 
that they said she was leaking very bad—the captain said; 
heard the captain say 

Q. Well, Mr. Deitz, did you examine her condition ? 

A. No, sir; I did not. I know there was water in her. 

Q. Was the pumps kept going on her while she was laid up? 

A. I do not know about the pumps; I did not notice. 

Q. When the Butte was dropped down to the ways was she dis- 
mantled and her machinery disconnected ? | 

A. Her machinery was all taken out; everything was taken out 
for the winter. : : 

Q. She could not have run? 

A. No, sir ; everything was taken off of her; everything was out. 

Q. How was it about the McLeod—was she dismantled? 

A. I do not know; I could not say anything about that. 

Q. Had the crew of the Butte been paid off and discharged ? 

A. Yes, sir; every person was paid off and gone off but me. 

Q. And you were watchman? 

A. Yes, sir. 

Q. And had your pay and position as mate ceased ? 

A. My wages dropped the very minute I commenced as watch- 
man—45 dollars a month. 

Q. And how long before the day of -the accident did you become 
watchman ? 

A. I do not know ; I commenced watchman the next day after we 
landed ; we landed on the 12th, and I commenced as watchman on 
the 13th. 

Q. This was some two or three days before the accident? 
15—151 
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217 A. Yes, sir. 
Q. Did you remain there after the accident ? 
A. Yes, sir; all winter. 
om State whether or not the McLeod could have been raised that 


Objected to because no proper foundation has been laid showing 
witness to be an expert. 


Q. Well, Mr. Deitz, how long have you been running on the 
river ? 

A. Well, I have been steamboating for the past—well, ever since 
1867 and before. 

. Are you familiar with the methods of raising sunken steamers ? 

. I cannot say Iam. _ I have seen them raised. 

. Have you seen some raised ? 

Yes. I haveseen them raised, sunk, and blowed up. 

You have seen some raised ? 

Yes. 

. You know the river at that point, do you not? 

Yes, sir. 

. Well, from vour knowledge of the river at that point, your ex- 
perience as a steamboat man, and your knowledge of the appliances 
which they had there at the wavs at that time, state whether or not, 
in vour opinion, the McLeod could have been raised and hauled 
out onto the ways. 

A. Well, that is a question that I can hardly answer. 

Q. Could she have been hauled out onto the ways? 
218 A. No, sir; not at the time that she sunk, because she was 
too low for the ways. She could not have been hauled dut at 
that time. 

Q. Could thev have raised her and then hauled her out? 

A. Yes, sir; possibly they could have raised her. 

Q. Just your opinion. 

A. My opinion. Well, from what I seen there after the diver, the 
marine man, came, if she had been let alone I think she could have 
been raised; at least he told me so. 

Q. What is your opinion; do you think she could have been 
raised ? 

A. I do not know; there was three feet of ice or more and it 
would have been pretty hard to raise her, but still, you know, in the 

ring 

- I mean in the fall; could they have raised her before the ice 
formed ? 

A. I suppose she could, if she had a little more power about her. 

(). How deep was the water; how deep where she was sunk ? 

A. Well, suppose about S feet ; something like that; 8 feet to 3 
and a half and four feet. 

Q. How was it about raising her in the spring ; could she have 
been raised in the spring? 

A. Well, this Mr. McGuire—— 

Q. In your own judgment. 
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A. I must tell it in: my own way. When Mr. McGuire came there 
the diver came there; he had two pumps—two big pum 
he pumped her, and the pumps was coming up, and when the 
219 boat was coming up found a leak in her stern. I do not 
know what caused that leak, any more than there was a leak 
in the stern. He found it and he commenced patting on his suit— 
his diving suit—and got it on and put his head on and was 
down and put a piece of canvas over it, and then the Davidson . 
pump gave out. 
Q. The La Crosse one? 
A. The one from La Crosse; and then she filled fall of water and 
went out of sight. 
Q. You think, then, that if the Davidson pump had not given 
out she would have got up all right? 
A. Yes, sir; I think they could have got that leak in the stern 
stopped. 
Q. Now, Mr. Deitz, some of the witnesses in this case have said 
that when they were hauling out the Butte you were giving orders 


and instructions about hauling the boat out; is that so? 


A. Well, now, I will tell you what I done—all the. instructions 
that I gave, you ‘know. They came and said that they had not power 
to haul the boat out, and Captain Johnson says to me, “Charley, 
anything that they want out of that boat give it to them,” and 7 
gave them two sets of blocks and two lines—an inch and a half 
line. 

Q. But they say you bossed the job to some extent and gave orders 
and instructions about hauling out the Butte; is that so? 

A. No, sir; I had nothing te do with the hauling out of the 
Butte. 

@. Had you any power or authority to interfere with the hauling 

out of the Butte or give any orders or instructions about her? 
220 A. No, sir; all the orders I had was that Johnson told me 
to take care of her property. 

Q. Had a watchman any power to interfere or direct concerning 
the hauling out of the boat ? 

A. No, sir. : 

Q. No power? 

A. No, sir; nothing but to take care of the rigging ; ; if they asked 
me for anything, gave it to them. 
°9. All the furniture and property of the Butte was left on her ? ? 

A. They were always left on those boats in the fall; they gen- 

erally are. 

Q. They generally are left on ? 

A. Yes, sir. 

Q. Your business was to take care of her that winter ? 

A. Yes, sir; to take care of her property ; that was all ; I was right 
there all the time. 

Q. And that was the extent of your authority and power ? 
A. Yes, sir. 
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Cross-examination by J. H. Davipson : 


Q. Had you known Bob Haren before you met him on the river? 

A. No, sir. 

Q. Did he or Weaver do most of the bossing of the job in ref- 
erence to the hauling out of the Butte? 

A. Bob Haren, I think, was the main man. 

Q. You had been about the river and about ways for repair a good 
deal, then ? 

A. No; I could not say that; I had seen them, but never had 

much to do about them. 
221 Q. Did Bob Haren seem to be a man familiar with the 
handling of steamboat tackle ? 

A. Yes, sir; he was one of those slow and easy going men. 

Q. He asked you to tell him how to use the block and tackle and 
make fast to the Butte, didn’t he ? 

A. No, sir; not the Butte. 

Q. Did he the McLeod ? 

A. He asked me just this one thing and in this way—the ice was 
running—he savs to me: “ How in the hell am I going to get that 
strap on that boat?” Just that way. I said, “ Bob, that is 
done.” A fellow named John Lyons still said that he didn’t know 
how to get that line along there. I said, “ That is easy done; ” and 
he said, “ How are you going to do it?” and I says, “I will show 
you ;” and I took two or three strips of board about as thick as my 
hand, nailed them together, and ran them under the boat, dropped 
the small line under that, hauled it through, and made it fast to the 
strap and hauled the strap through. I told Haren, and he done so. 

Q. Bob, then, didn’t seem to thoroughly understand how to get 
along under the emergency with the ice running and the Butte lay- 
ing there ; didn’t know how to get his strap fast ? 

A. Well, the ice was forming in tne river and the wind was blow- 
ing ; the river was freezing. 3 | 

Q. Well, Mr. Deitz, how were these ways on which they hauled 
out the Butte; were they oiled or soaped—greased—so as to make 
them slip? ; 
A. Yes, sir; they put grease on them. 

222 Q. Was it cold enough as they hauled the Butte out where 
it was wet—did it freeze into ice un her bottom ? 

A. I could not say as to that; I did not notice that. 

Q. Was it cold enough, do you think—was it cold enough {% 
make it kind of slip? 

A. Yes. 

Q. Did you-notice how those shores were at the bottom ? 

A. Yes, sir. 

Q. How were they set? 

A. They had one shore on at the stern; maybe 10 or 12—some- 
wheres along there—and made it fast down into the ground, I think, 
and put it against her hull. 

Q. Her stern ? 

A. Yes, sir; supposed to be a long shore; then there was—do 
not know now—three or four 
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Q Short shores? | | std : 

A. Yes; stuck against her knuckle; and then forward they had 
one shore that was, maybe, I suppose, 14 feet long—a square piece 
of timber—pine timber—maybe 10 or 12 inches thick ; they said 
it would hold pretty well, I believe; and when I was sitting in the 
boat and had a lamp alongside of me and was reading a newspaper 
I heard something crack ; looked up and saw a star running, and 
thinks I there is something up, and jumped up and went out the 
ase! | but then it went down as quick as that (witness striking his 

ands). 

Q. It went down as quick as a flash? 

A. Yes. | 

Q. Mr. Deitz, did it throw you off your feet—the concussion— 

when it struck the McLeod ? 
223 A. When it struck it it startled me considerably; it did 
not exactly throw me off my feet. 

Q. Was it much of a blow ? 

A. Yes, sir. 

Q. Injure things considerably on the Butte ? 

A. Yes, sir; it broke her nosing and broke part of her boilers; I 
saw them ; it threw one end of her boilers 11 or 12 inches out of 
place and the other end just 6. 

Q. Threw one end of her boilers 12 inches out of place and the 
other just six ? 

A. Yes. 

Q. How heavy do you think that boiler was? 

A. There were two boilers there; I do not know how heavy they 
were; they were twenty-six feet long and thirty inches in diameter. 

Q. The boilers would weigh some thousands of pounds? 

A. That is pretty heavy. 

Q. Did you hear any timbers on the McLeod crack as if some- 
thing had been broken when the boat struek her? 

A. Yuu have got me now: I could not tell you. ) 

Q. You did not have time to look down irto the hold of the Mc- 
Leod to see what her injuries _ were ? 

A. I just went over and logked ; saw she was taking water, and 
thinks I will go take care of my boat and let the other boat go. 

Q. Did it seem to be running in rapidly? 

A. Not very fast; it was half an hour or so before she sunk ; she 
was a long time sinking. 

. Well, sow lie: Deitz, what was the reason that the Batte 
224 broke down and overrun her shores in that way, in your 
judgment ? 

A. Well, I do not know just what. I have thought about 
it ever since—what was the cause of her going down over the 
shores. | 

Q. Was there any hutchicks nailed onto the ways under the 
knuckle of the Butte ? 

A. That is what I do not know. 

Q. Did you see any anywhere? 

A. No. 


~ 


118 T. C. POWER ET AL. VS. L. G. BAKER ET AL., &C., AND 

Q. Any footings placed at the bottom of these shores that you 
saw—sticks to hold them from being driven into the mud? 

A. All I know about the shores was, I-seen the shores at the stern 
and I seen a man digging there, but how deep he dug or how he 
fixed it I could not say. 

Q. How late in the day was it when Johnson left the Butte, when 
they were hauling her out, before they left her on the ways? 

A. He left her after they laid her up there and the men quit. 

Q. He was around the boat until the men quit? 

A. Yes; but did not do anything—just stood there with his hands 
in his pockets. 

Q. As they hauled the Butte up on the ways was Captain John- 
son on her—on the Butte as they were pulling on her, do you 
know ? 

A. I do not suppose he was on her, because I was looking on and 
was anxious to learn something about the pulling of her. He might 
have been there and he might not. 

Q. What was the reputation of C.S. Weaver as to being 
225 an experienced man in hauling out boats, do vou know? 


Objected to as not cross-examination. 


A. Well, I do not know anything about Weaver. All I know 
about him—he wasa perfect stranger tome. I never knew anything 
about him until then. I have heard people say he was a house car- 
penter. I have heard people state that- 

Q. Was Captain Johnsun an experienced steamboat man, as far as 
you know ? 

A. That is the opinion of every person, I believe. 

Q. Then you know him to be an experienced steamboat man? 


Same objection. 


A. Yes. 

Q. You speak about the wind blowing. Was there anything like 
a hurricane, or simply a strong wind ? 

A. A tolerably strong wind. Nohurricane. A pretty heavy wind. 

Q. Mr. Weaver stated under oath that, in his judgment, there was 
a strong gust of wind that blew her up the ways, and when it lulled, 
or when there was a flaw, she slid back of her own momentum, and 
that it made her override her shores. Now, was there any gust of 
wind strong enough to move the Butte and shove her off the ways ? 

A. I believe not. I did not see it. Not strong enough to move 
the Butte. 

Q. You did not feel any such wind as that ? 

A. — sir. Of course there was a little wind, but nothing like 

that. 
226 Q. Now, from the time you heard the cracking that started 
you, and looked through the door and saw that star you 

speak of flying rapidly, until the moment she struck the McLeod and 
— the crash of breaking timbers, how long do you think it 
was 
A. I could not tell you; it was fearful quick. 
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Q. How long was it? ) 
— I just got up and went out of the door when she struck that 
t. 


Q And you sprung to your feet as quick as you could? 

A. If I could have got up I would have got up, but did not have 
time. 

Q. When you heard the crash did you see where Charley Bagley 
was—whether he was in the hold of his boat, or where? 

A. I did not see him when we struck: you know I did not have 
time to look after any person just then. I got a line and made her 
fast as quick as I could; heard the crash upon the hill, and I 
says, “ Boys, help me with the line,” “Do come help me with the 
line.” The boys helped him take the line up toa man and 
then commenced looking around to see what was goingon. Then 
Bagley came up, scared to death, and hesays, “ What's the matter?” — 
looked around and says, “ Where’s your lamp ? ” says, “ Down in the 
hold?” I says, Jump in with those men and them to work to 
stop uptheleak. I says, Offer them money and they will pump; and 
he did not get them to work. Old man McClenden was pilot of her. 
Instead of trying to save her he had one of those big—— 


Mr. Davinsox: Trunks? 


227 No it was not a trunk; it was a chest; that is what it was. 
Instead of taking charge of the boat, he came over there to 
the boat and sat down there. 
Q. This man McClenden was an old man who had been on the 
McLeod and was her pilot, was he not ? 


A. Yes. | 
Q. You- pilot and all the crew except yourself had been paid off 
and gone? 


A. Yes; they were all paid off—deck hands and roustabouts; every- 
body was paid off. The engineer paid his fireman off and the cap- 
tain paid the engineer off. He paid me off and then hired me over 
as watchman. — 

Q. You stayed on the Butte all winter, did you not, as watch- 
man ? 

A. Yes, sir. 

Q. How soon after the McLeod sunk did the ice begin to run 
down in the Missouri river? 

A. Well, it was not very long. 

Q. A few days? 

A. A few days. 

Q. Was there any marine pump or any barges or any apparatas 
suitable for raising a sunken boat there at Bismarck on the night of 
the accident ? 

A. No, sir. 

Q. Did you know of any marine pump closer than La Crosse or 
Saint Louis? 

A. I did not; there might have been. | 

Q. Before the marine pump and the diver got there was there not 
some heavy snow storms that delayed the N. Pacific trains? 
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say exactly, but think there was a little difficulty in the trains. 
228 Q. When the diver and marine pump got here was it not 
cold and wintry ? 

A. Yes, sir; very cold. 

Q. Had the Missouri river frozen over and the ice stopped run- 
ning ? 

A. Yes. 

Q. Was the ice not very heavy over the hold and upon the deck 
of the McLeod as she lay in her sunken condition ? 

A. The water froze in her hold. 

Q. What made the Davidson pump give out? 

A. I do not know; I could not tell vou that. What it was I do 
not know. 

Q. Which was the biggest of the two pumps? 

A. I think Mr. Weaver's was; it was the biggest in size. I do not 
know whether it was the biggest in throwing water or not. 

Q. Is not the character of the Missouri river at — point — that 
it is generally sandy and level and cuts away with the shifting of 
the current ? 

A. Yes, sir. 

Q. Some of the witnesses at Bismarck have testified that there 
was different sets of capstans and tackling used in hauling out the 
boat, and that you did some bossing and directing in hauling out 
the boat. Is there anything to that? 

A. Ihad nothing to do with it any more than asI say. Mr. 
Weaver and Mr. Haren, his foreman, I gave them a pair of blocks— 
two pairs of blocks—and two falls to use to help pull the boat out, 

and that is all; that is all. I was standing around and 
229 keeping them from destroying them. 
Q. Could the Butte have been secured on the ways where 
she was so that accident would not have happened ? 

A. Well, I suppose they could have done it very easily; they 
could have fixed herso that she would never have got off; I suppose 
when they left her they supposed that they had her secured ; they 
thought they had her secure; I suppose every person there thought 
so at the time. 

Q. You did not make any examination to find out whether or 
not that night she was secure or not? , 

A. No, sir. 

Q. Something you had nothing to do with? 

A. I was only to take care of the rigging. 

Q. Johnson went away when they commenced to pull her up? 

A. He was.-there until they pulled her up—standing there when 
they took the straps off, and then went up to the Sheridan House 
where he stopped. 

Q. That was the evening she was propped up? 

A. Yes, sir; I felt all right. 

Q. You felt safe enough then? 

A. Yes; I did not think about an accident ; I did not look for that ; 
tell you everybody was very much surprised when it happened. 


A. I believe there was some difficulty in the trains; I could not 
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ae 
Redirect examination : | : 3 
a —— Paul Murphy was the captain of the McLeod ? 
. Yes, sir. 
Q. Did anybody take care of the Butte through the winter? Who 
took care of her during the winter? 
230 A. She was in Weaver's charge. I done a little work for 
him and he paid for it—whatever I done he paid me. 

Q. Took care of the hull all winter? 

A. Yes, sir. 

Q. She remained in his charge all winter? 

A. Yes, sir. 

Q. Did he haul her out on the ways in the spring ? 

A. The ice threw her up. 

Q. The ice hauled her up? 

A. Yes. 

Q. Did he block her up? 

A. I did it for Mr. Weaver. I was working there, but Mr. Weaver 
was doing all the paying—he done all the paying; he paid the men 
to put her up in the spring. . 

Q. So she remained in his charge from the time she was d 
down to the ways in the fall until the time when she was shoved off 
into the river in the spring ? 

A. Yes, sir; I think that was in April; I bad it all down in a 
memorandum. 


(Endorsed :) Filed Nov. 23, 1882. Wm. A. Spencer, clerk. 


231 United States District Court, District of Minnesota. In Ad- 
miralty. 


Isaac G. Baxer ef al., Libellants, 
v8. 
Tuomas G. Power e al., Respondents. 


Mr. J. H. Davidson appeared as libellants’ proctor; Mr. C. D. 
O’Brien appeared as respondents’ proctor ; also present, J. K. Weath- 
erby, notary public. : 


Mr. G. S. Weaver, of lawful age, being duly produced, sworn, 
and examined on the part of the libellants. deposeth and saith : 


Direct examination by Mr. Davipson: 


Q. Your name is G. S. Weaver? 

A. Yes, sir. 

Q. You reside at Bismarck ? 

A. Yes, sir. 

Q. Dakota Territory ? 

A. Yes, sir. 

Q. You area member of the firm of C.S. Weaver & Co., are 
you not? 

A. Yes, sir. 
16—151 
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Q. Mr. Weaver, what is your age? 

A. Thirty-nine years of age. 

2 What is your occupation ? 

. Well, we are dealing in building material; also, we carry on 
building 

Q. House building ? 

A. Yes, sir; all classes of buildings. 

Q. Are you a mechanic? 
252 A. I am. 
Q. What line? 

A. I am a carpenter by trade, although I am pretty well versed 
in all branches of mechanics—ordinary mechanics. 

Q. How long have you been carryiug on the business of building 
and furnishing building materials in Bismarck ? 

A. Forty-six years. 

Q. Did you reside here in the year 1880? 

A. I did. 

Q. What knowledge have you of certain ways that were built 
upon the bank of the Missouri river for repairing vessels ? 

A. When that company was organized I was selected as one of the 
company. The title of the company was the “ Bismarck Marine 
Ways and Dock Company.” . 

Q. When were those ways constructed and where? 

A. I do not remember what year they were constructed ; I think, 
though, in the fall of 1878. 

2. Constructed in the fall of 1878S? 7 

A. I think so; yes, sir. 

Q. And where? 

A. On the river bank, in section 6, about one mile west of the 
city. 

Q. Near the steamboat landing? 

A. Just below the steamboat landing. 

Q. And on the bank of the Missouri river? 


A. Yes, sir. 
Q. Just describe, as carefully and briefly as you can, what those al 
ways were. 
A. They were built of a series of two pieces of ties, with timbers, 
with 10 by 12 strong timbers, and on the top of these was 
233 an oak strip and then a series of grubs at the top at the up- Cc 
per end of the ways—that is, an inclined plane built to pull 
steamboats up on to repair them. ee 
Q. About what was the width of them up and down the river? a 


A. 200 feet each way. 

Q. And what was the length of the incline from the river end up 
to the upper end, the length of the incline ? 

A. 200 feet-each way. 

Q. Do you remember about how many bed pieces and strips 
there were? 
A. There were twelve of them. | 
Q. Twelve of them? 
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A. Twelve of them originally; there were few boats that 
would reach over —" Sy 

Q. Mr. Weaver, about what was the incline per foot on those 
ways—about what was the slope ? 

A. I don’t know the slope. I may have heard it at one time. I 
know it was conceded that it was not what it should be, because a 
vessel would not launch itself there; it had to be pushed off. That 
slope was conceded to be too little because a boat would not slide off 
of its own momentum. 

Q. What did these two bed pieces rest on ? 

A. The two bed pieces were 12 x 16, bedded in the ground on the 
same principle as you tie a railroad; on the same principle as 
the ties on a railroad ; these bed pieces were sixteen feet long, and 
the ways were sitting on each end of them, so that every other two 
string pieces would make one pair, on the same principle as a rail- 

road ; these, however, would be 16 ft. apart. 
234 Q. Who had charge of these ways during the winter of 
1878 and 1879—the first winter after they were constructed ; 
do you know ? 

A. Capt. Braithwait had charge of the construction of them, and 
during the winter the directors had a general oversight of them ; 
they kind of run themselves. The directors tried to have the over- 
sight over them. I think that the ways company did only pull out 
one boat—that was the Sherman ; they employed parties to do that. 

Q. Did you have charge or oversight over them in any way during 
the winter of 1878 or 1879? Did you have charge or oversight over 
them during the first winter that they were constructed ? 

A. Only as one of the directors. 

Q. Only as one of the directors of the company 7 

A. Yes, sir; only as one of the directors of the ways company. I 
received no compensation for what I did for them that winter. 

Q. Who came in charge of the ways in the fall of 1879? 

A. C.S. Weaver & Co., practically as employees of the ways com- 
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ny. 
Q. Who was CU. S. Weaver & Co.; who constituted the firm ? 
A. C.S. Weaver and R. S. Munger, of Duluth. 
Q. About what time in the fall did you take charge of the ways 
for the company—that is, C. S. Weaver and Co.? 
A. As near as I can recollect, I think it was in the fore part of 
October. 
Q. What experience had you had previous to that time in hauling 
out and repairing steamboats and vessels ? 
235 A. Well, I had never had any experience in hauling out 
steamboats, but I had a little experience in repairing steam- 
boats, because I had worked on steamboats as repaired years ago. 
Q. Had you ever hauled out anv boats? 
A. No, sir; that was my first attempt. ) 
Q. Mr. Weaver, what was the first vessel hauled out on the ways 
in the fall of 1879 after you took charge ofthem? 
A. The first one that was hauled out was the steamer “ Eclipse.” 
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Q. How were the ways fixed for hauling out a boat; what tackle 
was made ready ; how were they fixed as to being made smooth? 

A. Well, I do not know as I can precisely describe the ways. 
There was an oak strip on top which would hold the grease, and 
this made a smooth passage down, and then we used six sets of 
blocks and lines and a strip that we passed round and which we 
fixed outside of these lines; there were capstans there, from an inch 
and a half to three inches in diameter, and then we had six capstans 
that we used with hawsers. 

Q. Do you remember about what date the Eclipse was hauled 
out? 

A. No, sir; I could not tell you that without referring to my 
books. 

Q. What was the next boat that was nauled out after the Eclipse? 

A. The steamer “ F. Y. Bachelor. ” 

Q. How were these boats received after they were hauled out 

onto the ways; what was done with them ? 
236 A. Well, the ways was not an incline all the way up, but 
there was a gradual incline up to a certain point where they 
were nearly level, and I think they were just secured by a stick of 
timber at each end, spiked on the ways. 

Q. That was done in reference,do you mean to say, to these boats 
after they had passed the incline and was shoved up to that part of 
the way that was nearly flat, and that you mean was the way in 
which these boats were secured ? 

A. Yes, sir. 

Q. What boat was next hauled out? 

A. The steamer Butte. 

Q. Who was in charge of the steamer Butte when the proposition 
to haul her out was made? 

A. Captain Johnson and his mate were both there practically in 
control of the men of their boat in their position as captain and 
mate. 

Q. Was there any of the crew there that you know of—watch- 
man? 

A. I do not know whether there was or not. I cannot remember 
at this time. 

Q. What time in the day did you make fast to her to haul her 
out—put your tackle on? 

A. Along in the afternoon, I think. 

Q. When did you commence to pull her out on the ways? 

A. Some time during the afternoon. I think we raised the boat 
out of the water that night, if I remember nightly. 

Q. Then what was done the next day ? 

A. She was pulled ; we had our lines; our lines were in 

237 such a shape that we had to fleet the blocks. As soon as we 

pulled the blocks up together and drew them back with the 

capstans and got things in shape we drew her up that day for a dis- 

tance perhaps of 60 or 70 feet ; the blocks came together for a dis- 

- ney perhaps of sixty or seventy feet: we left the boat there that 
y- 
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Q That was the second day? 
A. Yes, sir. 
Q. About what time in the day was it that you got her up there? 
A. We got her up there about this time. 
Mr. C. D. O’Brien: Well, wait now; let us fix that time—about 
twenty minutes to ten ? 

A. About 10 or 11 o'clock in the day; along there; I do not re- 
member just the hour. 

Q ans you remember, Captain, about what date that was in No- 
vember ? 


. A. I could not tell you without referring to some books. 

Q. What was the condition of the weather at that time, Captain 
pee the title, but I think pleasan 

A. I do not recognize tit t I think it was very t; 
think the weather was growing cold and freezing some in the 
morning. 

Q. Any ice forming in the river at that time? 

A. Oh, well, I think, perhaps, there was along the banks and a 
little blush was running; do not remember as to that. 

Q. Who was on the ground representing the Eclipse? 

A. There was not any one. She was in the hands of a 
238 U.S. marshal. 
Q. That was the year she was seized ? 
: S Werumemnsenee he Bachelor? 
o was here ting the ri 
+. A. Captain Mason was there. I think he stayed there all the 
time. 

Q. And who was in charge of the steamer Colonel McLeod ? 

A. Captain Murphy, I think, was at that time, although I do not 
know whether he stayed on board of the boat all the time or not. 
Mr. Bagley was doing practically the work about her. He was the 
watchman. 

Q. The Butte, vou say, was gotten up the second day as far as you 
could take her with the block and tackle, until you changed them 
again ? 

A. Yes, sir. 

Q. And what was done then ? 

, A. She was shoved up and left on the ways. 
® Q. Under what arrangement was the hauling out of the Butte 
done? Was it a verbal or a written contract? 
. A. A written contract. 

Q. What contract or arrangement had you in reference to haul- 
ing out the Colonel McLeod on these ways? 

A. Oh, well, that was a kind of an understanding. 

Q. Captain, you may state what took place between any owner or 
master of the McLeod and yourself, or any officer of the Col. McLeod 
and yourself, in reference to hauling her out that you say constituted 
the understanding, giving the conversation as fully as you can as 

you now recollect it, or the substance of it. : 
239 A. Along before the Col. McLeod made her last trip up the 
river she was at the landing, and Captain Murphy introduced 
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me to Captain Baker as the person who probably would have cha 
of the ways that winter. Col. Baker remarked that their boat would 
have to come out. | 

Q. You mean Captain [. G. Baker? 

A. Yes, sir; he was introduced to me as the owner of the boat; 
do not know whether he owned the whole of her or not. He was 
one of the owners. It was always called “his boat” by common re- 
port, and he asked me the probable cost, and I told him that we had 
arrived at no conclusion as to what the cust would be, and he said 
the probability was that we would treat him the same as we did 
the others, and he said he would come and see me at the office be- 
fore he went away, and I do not know—I am not sure—whether he 
spoke to us again about it or not; I am not certain about it, but 
when the boat came back they went down to Lincoln to discharge 
some freight, and as they came back Captain Murphy hailed me 
and asked me when I would have the boat left, and I think that the 
next night I saw Mr. Edwards, who was the clerk of the boat, and 
he asked me if Colonel Baker had made any contract with me in 
regard to hauling her out, and I told him he had not. “Well,” he 
says, “he promised to before he went away.” He says, “I will come 
over to your office and see vou in the morning,” and that was about 
all the agreement there was to it. It was assented all around that 
the boat would be hauled out, and it was a general understanding 
that it was to be done. 

Q. Did Edwards the next morning come to see you ? 

A. No, sir; he did rot. 
240 Q. Where was she left for the purpose of being hauled 
out? 

A. Just above the ways, on the river bank. 

Q. About how far—1, 2, or 3 lengths? Fix it in that way. 

A. Perhaps three lengths; not more than that. 

Q. About when did you go or send men to the McLeod to drop 
her down to the ways—about what time in the day? 

A. Between 10 and 11—no; it was between 11 and 12 o'clock. 

Q. On the same day you speak of as having made the last pull on 
the Butte ? 

A. Yes, sir. 

Q. What did they do with her? 

A. Well, we worked that night getting herdown. The wind was 
blowing; we had very hard work to drop her down. We had no 
steam on her; poles and spars to get her off shore. We had very 
hard work to get her down to the foot of the ways that night. 

Q. And how was she made fast ? 

A. I think she had two lines out at the bow; that was all. 

Q. And how did she lay with reference to the foot of the ways? 

A. She lay in position—right in front of them. 

Q. She lay right in front of them? 

A. Yes, sir; she lay right in front of the ways. 

Q. a the ways—against the ways where they went into the 
water: 

A. Yes, sir. 
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Q Who the Col. McLeod at the time your men were 


ing her down representing 2 ; 

241 A. The watchman was there; do not know any one else. 
Mr. Bagley and Mr. Hazen, who was acting as my foreman, 

took about half the crew we had, and I was willing myself and 

ready to hook onto her with the rest of the men. 

- Q. About what time in the evening did you quit work ? 

A. Six o'clock. 

Q. What kind of evening was it—was it clear or cloudy? 

A. I think it was considerably cloudy ; it was a good while ago to 
remember the weather. 

Q. When did you next go back to the Butte and the McLeod— 
when did you next go back to the position where they were that day 
or night; what time that day or night? 

A. I should say between eight and nine o'clock, or eight o'clock ; 
somewhere about that time; about eight o'clock. 

Q. What condition did you find the Butte and the McLeod in 
when you got there? 

A. Well, sir, the Butte had slipped down the ways against the 
McLeod, and when I went down there I heard some one say “She 
is just about down ”—that is, to sinking then. 

Q. The McLeod was sinking ? 

A. Yes, sir; and I think it had not settled on the bottom quite, 
but very nearly down. 

Q. And the Butte had slid from where vou left her duwn against 
the McLeod ? 

A. Yes, sir. 

‘ Q. What was then done to try to prevent her sinking or to save 
er? 

A. I do not know that anything; I only stayed there a few min- 

utes; we saw that nothing could be done that night. 
242 Q. Did you make any examination to ascertain how much 
of a leak there was in the McLeod? 
A. No, sir; we could not then; we could not there, for her bow 


was in seven feet of water, if I remember rightly, and it being 
‘dark (there was no moon), we could not make any examination. 


Q. Was Captain Johnson down there—Captain Johnson, of the 
Butte—was he down there that evening? Did you see him? 

A. I think he was. 

Q. Was the mate of the Butte there? 

A. Yes, sir. 

Q. What was his name? 

A. Charley Deitz. 

Q. No you know where he is now? 

A. No, sir; I do not. 
7a Who was there on or about the McLeod, as far as you remem- 

r? 

A. Well, I do not remember. I think Captain Murphy was there, 
and during the evening there was probably a hundred people there. 

Q. A great many people went down there after the accident ? 
A. Yes, sir; and a great many of the workingmen who were liv- 
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ing along the river in dug-outs and one or two board-houses 
down there, and they flocked to the boat as soon as they heard of 
the accident. 

Q. Who took charge of the McLeod after she sank ? 

A. Captain Murphy had virtually the charge of her. 

Q. Had you anything to do with her? 

A. The next morning after she sank the men I had 

243 took the boats off and some things that were liable to be 

hurt by water, and took her spars, her derrick, I think, and 

took them up on shore, and nothing was done that day. I think 
Captain Murphy took charge of her condition. 

Q. Was there any such tuning here as a marine pump, as far as 
you know ? 

A. No, sir. 

Q. Any diving suit or apparatus ? 

A. No, sir. 

Q. State what, if any, apparatus in the way of diving suits or div- 
ing bells or marine pumps was here accessible at this point to be 
used in raising a sunken boat? 

A. I do not know of any. 

Q. As far as you know, where was the nearest marine pump or 
diving suit or diver? 

A. I do not know of any diver this side of Saint Louis; I believe 
the Davidson Line, at Saint Paul, have some such arrangements, 
but I do not know for a surety; I know they have a pump. 

Q. What was done with the steamer Butte after the accident ? 

A. The next morning she was dropped below the ways; dropped 
down against the river bank. 

Q Who remained in charge of her through the winter? 

A. Charles Deitz, who had been mate of her. 

Q. Do you know whether Mr. McClenden, one of the pilots of the 

McLeod, was there the night of the accident? 
244 A. I don’t know him at all. 
Q. What was the depth of the water and the character of the 
bottom at the end of the ways where the McLeod sunk ? 

A. It was quite deep. I think her bow when she sunk was lay- 
ing In seven feet of water, and a little deeper aft. 

Q. Was the bottom a flat bottom, or was it gradually growing 
deeper as you went out from the end of the way—a sluping bottom ? 

A. I think it was deep water, although I know at one time we found 
that there was 10 or 15 feet of water at the end of the way, but yet 
cannot tell anything about the bottom of the Missouri river. It may 
be smooth bottom to-day and to-morrow there may be holes in there 
where you can scarcely find soundings. 

Q. The bottom, then, was an ordinary sand bottom ? 

A. Yes, sir. 

Q. The bottom was an ordinary sand bottom such as is generally 
found in the Missouri river ? 

A. Yes, sir. 

Q. Did you make any soundings later to find out whether that 
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a ee ing or whether it remained about 
as it was as she sunk ? : : : 

A. No, sir; I did not make any, but saw them made. 

Q. Well, it began to cut away under the bow, did it not? 

A. Yes, sir. 

Q How soon after the accident did ice begin to form about her 
and over what of her bull that was submerged ? 

A. I should say about a week. 
245 Q Had any diving apparatus arrived up to that date when 
the ice began to form ? : 
. A. I do not remember. 

Q Did you have anything to do with the various attempts to 
raise her after the marine pump arrived here? 

A. Nothing more than that; I hauled some material for that pur- 

hat is, C. S. Weaver and Co. 

Q. Who did you make your contract with for the hauling out, 
blocking up, and putting back into the river of the steamer Butte ; 
was it with one of the owners or officers of the Butte ? 

A. I think all the talk — made with J. C. Barr, who was agent for 
the “ Benton Line” that year, but the contract was, I think, com- 
pleted by the captain, A. M. Johnson. : 

Q. What was the general character of the contracts made with the 
other boats, the Bachelor and the Eclipse, as compared with the con- 

* tracts made with the Butte? 

Mr. C. D. O’Brien: Were the other contracts in writing? 

A. The Eclipse was ordered hauled out by the court, and I do not 
know—I think that was in writing ; the contract with the Bachelor 
was in writing, I think, same as the Butte. 

Mr. O’Brien: I object to any evidence on the Bachelor contract 
on the grounds that it was in writing. 

Question withdrawn. 

Q. Who was present superintending and directing and advising 
in behalf of the owners of the Butte on the day that the tackling was 

made fast to her when she was partly hauled out and left on 
246 _—sitthe ways over night and also on the succeeding day, when 

she was finally hauled to the point on the ways where she 
was left? 

Objected to as incompetent, irrelevant, and leading, and for the 
additional reason that the hauling out of the Butte was provided 
for by written contract, which was not put in evidence. 

A. The captain was there and his mate. 

Mr. C. D. O’Brien: I move to strike out that answer as not re- 
sponsive. 

I-might make an explanation here that I was not a steamboat 
man, and when I commenced there I said to a number of steamboat 
men about there—— 

Mr. C. D. O’Brien (interrupting): I object to the witness proceed- 
ing to give a voluntary explanation not responsive to the question. 
17—151 
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I object to it as not being called up by any question and immaterial 
and irrelevant. a= 
Mr. J. H. Davison: Go on, Mr. Weaver ; make the explanation, 


A. At the time, not being a steamboat man, I said to these steam- 
boat men that any suggestions that they might make to me would 
be thankfully received to further the work, and they did several 
times give me some instruction and help me in overlooking their 
work ; it was a great help to me. They were all there and really all 
friendly, and they helped me along with the work whenever they 
could. : 

Q. State whether or not any of the tackle belonging to or off of 
these different boats was used in hauling out the various boats that 

went onto the ways. 
247 A. Yes, sir; they were. 

Q. When you left the Butte and the MacLeod the evening 
of the accident—when you left them there the evening that the acci- 
dent happened—where did you go to, and where was you when you 
were sent for to go down, that the accident had happened ? 

A. I came to my home; then came down to my office; was about 
the town for an hour or two. 

Q. Some distance, wasn’t it—a mile or more from the boats? 

A. Yes, sir. 

Q. When you left there in the evening was there anybody there 
on the Butte in charge of her for the owners ? 

A. Their watchman, Charles Deitz. 

Q. Mr. Deitz? 

A. Yes, sir. 

Q. Did the Government keep a watchman down there for the 
Eclipse—that is, the U. S. marshal? 

A. Yes, sir. 

Q. There was a watchman for each boat, was there? 

A. Yes, sir. 

Q. At the point where the boat was left on the ways the night of 
the accident had she passed up the incline and onto what you des- 
ignate as the flat part of the ways, or was she still on the incline, 
not yet having reached the upper part of the ways that you speak 
of as being more nearly level? 

A. I think she had not reached that point—just about up to it. 

Q Then had she reached the point at which you expected te 

. block her up? 
24S A. No, sir; she had not. 

Q. Why was the Butte left op the incline and the McLeod 
dropped down before she had reached the point at which she was to 
be blocked up and repaired ; what was the occasion for the haste? 

_ A. To get the McLeod out of the water. She was lying there tak- 
ing water ; she was lying there and taking some water—that 1s, re- 
quiring pumping ee we thought we could get her out 
of the water quicker this way than to have to fleet our blocks and 
to have to change them back next day. 

Q. Had you more or less to do with steamboats such as were used 
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on the Upper Missouri the fall and winter in the way of 
furnishing materials and meeting with steamboat owners and talk- 
nL ao leusbes dntienwe-ceaitaeaianaee 
A. As lumber dealers we would have more or less talk with them 
woatl mediunaieael material, and as directors of the ways Co. 
weal down there every day or two and look over the ground. 
Q Had you any knowledge of the value of these different boats 
that you mention in the fall of 1879? 
es A. Well, nothing more than comparing one boat with another. 
@ | would have the cost of the boat by common report and the cost 
. when they were new, and then only as my judgment would tell 
me; nothing more. 
Q. You have heard the different steamboat men icking about 
the value of their boats and cost of their boats, more or less? 


A. Yes, sir. ; 
Q. Captain Weaver, from your knowledge of steamboate 
249 and the condition of these different boats you have men- 
2 tioned in the fall of 1879 what, in your judgment, was a fair, 
reasonable value of the steamer Col. McLeod at the time of this ac- 

cident by which she was sunk as she lay at the foot of the way? 
. A. I would suppose, in the condition that she was then in, about 

12,000. 
Q. Had you made any carefal cme the condition of her 
~ hull or the machinery of the boat 

== A. No, sir; T hand cos foun abenthod dn Gisbaboll 

Q Had you any understanding? You speak of an. understand- 
ing that you was to haul her out; was there any understanding that 
yoa was to make her repairs and. put her in good condition, or was 
that a matter which the owners of the boats attend to; was that a 
matter that the owners of the boats generally attended to? 

A. That the owners of the boat would attend to. 

Q Was that generally the case with reference to these boats? 

A. Yes, sir. 

Q The next day after the accident do you know whether or not 
they got up steam on the Butte for the rg as 
or pumps for the purpose of raising the M 

A. They did not. 

Q They did not? 

A. No, sir; not until the first of March, I think. 

Q Of the next vear? 

- A. Yes, sir. 

Q Do you know how long Captain Johnson stayed here 
230 after the accident? 

A. I do not. 

Q. How long did Mr. Deitz stay here, the mate ? 

A. He stayed here all winter and went away in the spring. 

- A tga oe out the next spring onto the ways and re- 

9 
th. he estues Oe Sol When the ice breaks the river 
rises, and we caught her on the rise and brought her into the ways 
with 3 feet of water under her. 
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Q She was repaired there on the ways the next spring ? 

A. Yes, sir. 

Q. Who did the repairing and was in charge of her? 

A. The captain was here. 

Q. Captain Johnson ? 

A. Yes, sir. 

Q. Was vou 
whom? 

A. If I remember rightly, we were paid all at once in the spring. 

Q. Was you paid for hauling her out? 

A. Yes, sir. 

—. Who paid you? : 

A. The captain ordered his clerk to draw a check for me. 

Q. Captain Johnson ? 

A. Yes, sir. 

Q. Did he pay you according to the contract price? 

A. Yes, sir; he paid me according to the contract price, and, if I 
might remark, was not a paying investment. I was about $500 ° 
short on the contract, which was really not a loss to me, but to the 
ways company. 


251 Cross-examination by C. D. O'BRIEN : 


Q. Is this ways Co. a corporation ? 
A. Yes, sir. 
Q. Under the laws of the territory ? 
A. Yes, sir. 
Q. Is their general office here ? 
A. Yes, sir. 
Q. The ways were built by them—by the ways company ? 
A. Yes, sir. 
Q. Did they own the ground they stood on ? 
A. No, sir; they leased it. 
Q. They leased it? 
A. Yes, sir. 
Q. Do they still have the lease ? 
A. I do not know whether the lease was ever signed by the rail- 
road company or not. 
Q. Did C.S. Weaver and Company—that firm is composed of 
yourself and Mr. Munger, is it not? 
A. Yes, sir; it was at that time. 
Q. Is that company partnership still in existence ? 
A. No, sir. 
Q. When was it dissolved ? 
A. The first of January, 1882. 
Q. By Mr. Call coming in, and the concern is still known asC. S. 
Weaver and Co:? 
A. Yes, sir. 
Q. Mr. Munger has always resided at Duluth ? 
A. Yes, sir. 
Q. He resided in Duluth during the copartnership ? 
A. Yes, sir. 
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whenever I speak of you I mean C. §. 
They aaa al meen } the fall of 1879 
ways in . 
Q. Prior to the hauling out of the boats? 
A. Yes, sir. 
Q. With what arrangements with the way Co. did they take 
charge of them? 
A. As managers. I was to receive $5 a day for my time. 
= Q. Were C. S. Weaver and Co. to manage the ways for the ways 


- A. Yes, sir; and pay over any profit that might arise to the com- 


ny. 

ri Was that arrangement in writing? 

A. Yes, sir. 

Q. Was it in the form of a contract? 

A. Yes, sir; it was in the form of a contract. 
Q. And what kind of a contract ? 

A. Was made in writing, headed lease. 

Q. Where is that lease? 

A. I think it is 1y our safe. 


I would like to ask you to produce a copy of it or the original, if 
that can be done, after recess. 


Q. Was that the first time in the fall that C.S. Weaver & Co. 


aia took charge of the ways? 

A. Yes, sir. ; 

Q. Now, did you—I mean C.S. Weaver & Co.—-solicit the hauling 
out of those boats? Did you solicit the hauling out of these boats 
from these steamboat men, or did you give them notice that you 
were running the ways? 

A. Well, I think they solicited from us. 
293 Q. In the expectation that you would put the ways in re- 
= pair and make the necessarv preparations to haul out the 
ts? 

A. Yes, sir; the ways Co. had invested there about $5,000, and 
C. S. Weaver & Co. were the heaviest creditors, and they received 
propositiors from different parties to assume management and to 

| see if we could get our money out of it. 
® Q. And was that to apply on your debt ? 

A. Yes, sir. 

» Q. You say you did put the ways in repair preparatory to the 
’ hauling out of these boats? 

A. Yes, sir. 

Q. The first boat that was hauled out was the Eclipse? 

A. Yes, sir. 


Q. Do you remember when she was hauled out? 

A. No, sir; I could not tell you exactly. No, sir; I do not know. 
Q. About how soon was the Bachelor hauled out? 

A. Within a day or two. 

Q. How soon after was the Butte hauled out? 

A. The next day after the Bachelor. 
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Q. Now, Mr. Weaver, before you commence to haul out any of 
those boats they were ready to be hauled out—the navigation season 
had closed ? 

A. Yes, sir. 

Q. Where was the Butte lying before you dropped her down to 
the ways? 7 

A. Just above the ways; these three boats—the Bachelor, the 

Butte, and the McLeod—lay one just above the other; the 
254 McLeod was the uppermost one, and I think that we had the 

Bachelor in front of the ways in position before the McLeod 
came there, leaving the Butte drop down a little way and the McLeod 
just above her. 

Q. Who placed the boats in that position ? 

A. The officers of the boats. 

Q. By whose direction ? 

A. Ido not know. 

Q. Did not they inquire of you where to place them ? 

A. As I said before, the officers of the boats placed the boats in 
that position and then dropped them down in front of the ways 
when we were ready for them. » 

Q. How long had the Butte been lying there before she was 
dropped down? 

A. I could not tell you. 

Q. Some time? 

A. Yes, sir. 

Q. She was ready to go on the ways on her part before you were 
ready for her? 

A. Yes, sir. 

Q. Was her crew on board of her when she was dropped down in 
front of the ways? 

A. No, sir; not a full crew—two or three men. 

Q. Who did drop her down ? 

A. I think the mate and one man dropped herdown. He might 
have asked me for a man or two to help him. 

Q. Was she dropped down when you told him ? 

A. Yes, sir. 

Q. — not drop her down until vou were ready for 

er? 

255 A. No, sir. 

Q. I am talking of the Butte. 

aA. She was dropped down; they dropped the Butte down so as to 
be on time. 

Q. What time of day was it when you commenced to haul the 
Butte out ? 

A. I think it was in the afternoon. 

Q. How many men had vou employed on her? 

A. About 20._ 

. eee had charge of the work of hauling her out ? 

. I did. 
Q. Were you there personally all the time? 
A. Yes, sir; I was there very nearly all the time. 
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Q In your absence who had charge? 

A. A man named Hazen. — 

Q. Who was he? 

A. Foreman. 

Q. He was your foreman ? 

A. Yes, sir. 

Q. On the ways work ? 

A. Yes, sir. 

Q And the other persons in charge and directing the work were 


@® Weaver and Co.? 


A. Yes, sir. 

Q. You hauled her out the first day how far? 

A. I think we hauled her about out of the water that first day. 

Q. And the next day you hauled her out how far? 

A. About 60 or 70 feet. Originally the ways were 200 feet 
256- long and it took 800 feet of hawser to reach, as most of these 
hawsers are about 600 feet. 

Q. Well, you hauled her out for a certain distance and then you 
would fleet the blocks, carry her then back farther, and make a new 
setting of them ? 

A. Yes, sir. 

Q. On that second day what time of the day was it when you got 
to the point where she stopped? _ 

A. Abcut 10 o'clock. 

Q. She had not reached her berth on the ways at that time? 

A. No, sir. 

Q. How far was she below it? 

A. About her width; perhaps a little more. 

Q Why did you not haul her to her berth? 

A. Well, because we thought by hauling the McLeod out of 
water she would be less expense to the owners—they had to 
her pumped out—and because then when we did fleet the blocks we 
could haul them both at once with only one change of blocks. 

Q. Then the McLeod was leaking so that it was desirable to get 
her out of the water as soon as possible, to save expense to the 
owners ? 

A. Yes, sir. 

Q. Then you did not wait until the Butte had reached her berth, 
but hauled her part way and then undertook to get the McLeod out of 
the water? 

A. Yes, sir; and bat for high wind we would have got the Mc- 
Leod out of the water that night. 

Q Was Captain Marphy, of the MacLeod, there at the time she 
was dropped down to the ways? 

A. I do not know whether he was or not. 
257 Q Who did the ion come from to hurry up the 
hauling out of the McLeod and save expense to the owners? 

A. It was the same understanding that had been talked about 
among the steamboat men and the captains at the levees. 

Q. Was it talked over by Captain Murphy? 
A. I do not remember at this time. 
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Q Would not the captain be apt to take as much interest in the 
matter as one who had no interest in it? 

A. Well, Captain Murphy is a man who does very little talking. 

Q. Was he aware of the fact that the McLeod was being dropped 
down for that purpose? 

A. Yes, sir. 

Q. Was he aware of the necessity of her being dropped down for 
that purpose ? 

A. Yes, sir. 

Q. And it made no special difference to you whether you hauled 
her out on that day or the next? 

A. No, sir. 

Q. You say it did not make any special difference to you ? 

A. No, sir; her leaking was a considerable expense to her owners, 
and it being cold we might have a sudden change of weather that 
might freeze the river up at anv time. 

Q. How much more work would it have taken to have hauled the 
Butte up to her berth before dropping down to the McLeod—how 

much time would it have taken? 
258 A. Half a day for twenty men. 

Q. Was it your intention tv let your blocks stand where 
they were, haul the MacLeod out on the ways, and then make only 
one shift of the blocks and then haul the MacLeod to her berth ? 

A. It was a matter of convenience all around. 

Q. Then in the position vou left the Butte she was only stayed 
temporarily * 

A. Well, temporarily stayed ; wasconsidered pretty strongly stayed. 

Q. Well, she was there temporarily ? 

A. Yes, sir; as strongly as if she had been left in her position. 

Q. Did vou put hutchicks under her? 

A. Yes, sir; she was stayed under her guard, at her bow, with a 
10 x 12 stick of timber, perhaps 14 feet long ; she was stayed at her 

stern by an 18 x 12 stick of timber—Norway pine ; they were under 
her guard; and then amidships she had a stick of hard wood, per- 
haps 8 inches in diameter ; then at her knuckle there was a series 


of —— or 9 short stays, perhaps 3 or 4 feet long, as might be ; 


then all these were fixed down into the ground and some hutchicks 


nailed onto the ways to hold her in that position. 
Q. Who dropped the MacLeod down ? 
A. The men he had at work—Hazen in charge. 
Q By your direction? 
A. Yes, sir. 
Q. And when she was dropped down to the ways she was left 
there until the next morning ? 
259 A. Yes, sir; we thought that she would be in better shape 
to leave her until the next morning than to take her then. 
Q. Where was Captain Johnson; do you know where he was 
when you left the Butte on the ways and commenced dropping 
down the MacLeod ? | 
A. He was down there during the day, and I think he was board- 
ing at the Sheridan House; he was about there most of the time. 
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Q Did you take the tackle off the Butte after you stayed her? 


p> 
8 


Q. You said when the MacLeod went down to Lincoln when she 
was coming back the captain hailed you and asked you where you 
— put the MacLeod. Did you tell him where to put the Mac- 

A. Yes, sir. 

Q And that was at a point above the Butte? 

A. Yes, sir; I remember that. 

Q She took that position by your direction ? 

A. Yes, sir; because I know Captain Murphy and I had a ques- 
tion as to whether we should leave her above or below the ways, 

and I thought we could drop her down the stream easier than 
260 po pall her up, in which I found I was in fault after- 
wa 

Q What was the course of the river directly in front of the 
ways—what was the course of the current ? 

A. In right angles with the ways, nearly south. 

The current ran south? 

A. Yes, sir; about south. 

Q. In front of the ways it ran in a southerly direction ? 

A. Yes, sir. | 

Q. You say when you dropped the McLeod down it was blowing? 

A. Yes, sir; a northwest wind ; it was blowing in a northwesterly 
direction. 

Q. Blowing freshly ? 

A. Yes, sir. 

Q. How far did the ways project into the river? 

A. About 10 feet, perha 

Q. A boat lying at the bank above or below the ways—was the 
water so that she would lie snug to the bank ? 

A. Yes, sir. 

Q About how high was the bank? 

A. About up to the hurricane deck. 

Q. If the Macleod had slid below the ways could you have warped 
her up without difficulty ? | 

A. Ves, sir; perhaps we would have considerable difficulty, but I 
think we could. 

Q. How long do you think it would have taken to have done it if 
she had laid below the ways—how long would it have taken to 
warp her up? 

A. Well, if the wind was blowing if would probably take 3 or 4 
hours. | 

Q. Well, without wind ? 
18—1oal1 
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A. Oh, well, we could have done it in half an hour. 
261 Q. How near could you have laid her above the ways so 
as you could have dropped her down? 

A. Anywhere. There was a good bank all the way for a quarter 
of a mile above her, so we could have dropped her down without 
any difficulty. 

Q. And she could have laid either above or below the ways so as 
to have cleared them and been safe and in proper place, and could 
have been warped up or dropped down, as the case might be? 

A. Yes, sir. | 

Q. In laying her in front of the ways did you lay her snug to the 
ways? : 

A. Made her fast to the bow only ; just her bow was out. 

Q. You say the Butte was thoroughly stayed, well stayed and 
fastened ? 

A. So considered by myself and others. 

Q. To what, then, do you attribute her slipping off? 


Objected to as immaterial and incompetent. 


A. To high wind during the evening. 

(). State, if vou know, what is the character of that wind. 

A. Well, sir, it was a very strong wind. It was, I think, a west- 
err: wind. I think it was so strong that it pushed the boat up the 
ways, and when it died away the boat slipped back of her own mo- 
mentum and knocked away her props, tearing the guards off at the 
top. 

0. What was the incline of the wavs at the point where she laid ; 
slight? 

. A. Yes, sir; sothat when we undertook to launch the boats 
262 we had to push them down ; they would not go down of their 

own weight. At this time, you remember, the ways were 
thoroughly greased. They had been thoroughly greased, and she 
would slip more easily than she would ordinarily. 

Q. They had to be pushed clear to the river? 

A. Yes, sir; they would not go with force enough so that they 
floated when they first struck the water. 

(Q. Who gave you notice first of the accident ? 

A. My foreman, Mr. Hazen. 

Q. Was he there at the time of the accident ? 

A. No, sir; one of the workmen up there came from the river 
and told me. 

Q. Were some of vour workmen there when it happened ? 

A. Well, I could not tell you. 

Q. Do you know of anybody that saw the accident ? 

A. Captain Mason was aboard the Bachelor. Deitz was aboard 
his own boat. I do not think there was anybody outside. It was a 
cold, stormy, and blustery evening. 

Q. When you got there was the MacLeod sunk ? 

A. Not down ; she was sinking when I got there. 
Q. Was she in her position at the foot of the ways? 


A. : her bow was sunk 
es 
A 


But she was floating ? | 
Yes, sir; she was floating all the way. She simply lay swing- 
the bank as the wind dropped her in, being fast at 


Q. Do you mean to say she was swinging with the current ? 
A. The wind would blow her in pretty nearly against the bank. 
As the Butte came down the stern would swing, but the bow 
263 would not, as the weight of the boat in the current would. 
keep her against the bank. 
= —_ was lying there with her stern in the current on the 
nk ? 

A. Yes, sir. 

: Q. Where was the Butte when you saw her the day after the acci- 
ent: 

A. She had dropped some astern and lay her bow against the 
boilers, perhaps a little forward of the MacLeod. 

Q. Lying side by side? 

A. Yes, sir. 

Q. Was she floating ? 

A. Her bow was. 

Q. Were any of the upper works of the MacLeod crushed ? 

A. I think not. 7 

Q. Was she stove in in any way by the Butte ? 

A. That I do not know. 

Q. As far as you could observe ? | 

A. I could not observe that she was stove at all. I am not cer- 
tain whether you could or not. I am not certain at this time. 

‘s Q. You do not remember seeing any holes crushed in her by the 
utte ? 

A. No, sir. : 

Q. The next day you got the Butte off? 

A. Yes, sir; we dropped her back below the ways. 

Q. Did you have to push her off the ways? 

A. I went up to get the railroad transfer. I went to get the rail- 
road transfer to come down and pull her backwards, but before I 

up there some one hailed me and said she was afloat, and 
264 sol think she was pushed off by the line from her capstan ; 
warped off stern foremost. 

Q. What was the condition of the MacLeod when you got there in 
the morning ? | 

A. She was out of the water as far back as her cabin stairs, but I 
know there was water over her deck ; she was an open-hold boat. 

Q. And the Butie was lying away from her? 

A. In the morning she was lying against her; they were in the 
position that they were in at the time of the accident, during the 
night. 

©. Did you discover any indications of breaking the next morn- 
ing ? | : 

a. No, sir; there was more there discussing where she was hurt; 
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I heard some one say that they thought her knuckle was — 
open by the pressure on her sides; that, of course, was only a 
theory. 

Q. Then there were no evidences of breaking or collision with the 
Butte? 

A. No, sir; my idea is that the weight of the Butte coming down 
against her was the principal cause of her sinking. 

Q. Mr. Weaver, give us your judgment about the slope of that in- 
cline from the river bank to the water—give us, in your judgment, 
the incline of the ways. 

A. After the incline went into the water (interrupted)—— 

Q. What istheslope? Give us your judgment, your best opinion. 

A. I do not know the angle. 

Q. Your best judgment. 

A. I should say, perhaps, one foot in 8 or 9 feet ; I am not 
265 certain ; that is my best judgment, to the best of my recollec- 
tion, at the present time. 

Q. The Macleod laid right at the foot of the ways? 

A. Yes, sir. 

Q. Fastened by the head only ? 

A. Yes, sir. 

Q. The natural result of an incline of that kind by the Butte slip- 
ping down there would be to swing her out into the river ? 

A. The stern of the Butte went first, so I am told. 

Q. I do not want that. 

A. Well, the evidence went to show by the lay of the boat that 
the stern of the Butte went first and crowded her out. 

Q. Both of them were in the same direction ? 

A. Yes, sir. The stern of the Butte went first, and that striking 
the water first the stern of the McLeod gave way before it, and the 
a taking water at her stern had a tendency to draw her back- 
wa 

Q. To draw the Butte backwards? 

A. Because the pressure would be angular. 

Q. The effect on the MacLeod was to push her into the stream ? 

A. Yes, sir. 

Q. There was no pressure downwards on her; it was a side 
_ pressure ? 

A. There would be a down pressure on the bow. You understand 
that the Butte was higher than the MacLeod, and her pressure would 

be downward on the bow to a certain extent. 
266 Q. The Butte, then, did not lay on top of the MacLeod at 
all, but shoved her out into the stream? . 

A. Yes, sir; but the pressure out into the stream and the pressure 
on her head line would bring a downward pressure on the MacLeod. 

Q. No part of the Butte lay on top of the MacLeod ? 

A. No, sir. 

Q. You were there the next morning when they eased the Butte 
off and dropped her below ? 

A. Yes, sir. 
Q. Was the MacLeod then floating ? 
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Q. How deep was she sunk—in what depth of water? 
A. 7 feet forward, ordinarily. 
Q. Have you any idea? I mean of your own know 
A. 7 feet forward and probably a foot more aft, for reason 
that they commenced to bulkhead her right round her stanchions, 
and nearly all the way that 2 x 8 material would cume above the 
water line. 
Q. You say she was an open-hold boat? 
; Ss A. Yes, sir; no deck after her boiler. 
i © Q. Were her boilers out of water? 
A. Yes, sir; at that time. 
Q. Machinery? 
ee Yes, sir; except part of her engine was down on the floor 
ms. 7 
Q. The Butte was clear away from there? 
A. The next morning; yes, sir. 
Q. What, if anything, was done with the MacLeod that day? 
A. Nothing, except took off some little stuff off from her rigging 
and spars. 
267 Q. Any effort made to raise her? 
A. No, sir. 
Q Was she lying right off the foot of the ways ? 
* A. Yes, sir. 
Q. When, to your knowledge, was any effort made to raise the 
MacLeod ? 
A. Within two or three days Captain Murphy commenced to put 
a bulkhead around the stanchions,‘and I think he got some pumps 
made, and the water dropped a little, so that there was no water on 
her deck forward of her boilers, and they were looking for the diver 
here every day, and there was no effort made to raise her until that 
diver came. 
Q. When was that? 
Q. I should say it was between two and three weeks, to the best of 
my recollection. 
Q. In the meantime had the river frozen over ? 
A. Yes, sir. 
. Q. So that there was no effort made to raise her u::til two or three 
} © weeks after the accident ? 


A. I do not think there was. 
2 Q. Was there any attempt to haul her out ? 
, A. No, sir. 
Q. Did the Butte lie below the ways all winter? | 
A. No, sir. Some time after there was a rise, and we hauled her 
up where there was water enough between the shore and the Mac- 
Leod to pull the Batte in, and made two attempts, one on Thanks- | 
giving Day, that we hauled her up nearly, but found that we could ~ 
not, and once after that the river was still higher, and we tried 


again. | 
) Q. About when was that last attempt made ? 
— 268 A. Three weeks after the accident. 
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Q. River had not then closed ? 

A. Yes, sir; but we had cut the ice. 

Q. Who made those two attempts ? 

A. I did. 

Q. Weaver and Company ? 

A. Yes, sir. 

Q. Then after the last attempt vou let her lie where she was? 

A. We dropped her back a little ways so that she would not touch 
the MacLeod. I think that was at the suggestion of some men at 
work on the MacLeod, as well as the mate of the Butte. 

Q. Deitz? 

A. Deitz. 

Q. In the spring, when the water came up, you did haul her out 
to the ways, did you not ? 

A. Yes, sir; we floated her in, but the suggestion of letting the 
Butte lay there was made, I think, because so that they might use 
her machinery in helping raise the MacLeod. 

Q. They did use it afterwards ? 

A. Yes, sir. 

Q. Left there for the benefit of the MacLeod ? 

A. To a certain extent, as a matter of convenience to both parties. 

Q. How did it happen that the Butte came to be hauled out before 
the MacLeod ; was it mere accident? 

A. Yes, sir. If the MacLeod had been there first she would have 

been hauled out first, but each boat captain always prefers to 
269 come out last. That is so when he zets his repairs done the 
man below him cannot hold him. 

Q. Did Captain Murphy wish his boat taken out last ? 

A. There was nothing said with regard to it. 

Q. He moored her so that she would go on to the ways last ? 

A. Well, he could not moor her any closer on account of these 
boats lying about the ways. 

Q. Now, in speaking of watchmen on these boats, it is customary, 
is it not, that when a boat is laid up for the winter to leave a watch- 
man on board of her? 

A. Yes, sir. 

Q. It requires the services of a watchman ? 

A. Yes, sir; generally, to keep little things from being carried 
away. 

Q. That was the capacity in which this mate was acting? 

A. Yes, sir; to a certain extent; he, I think, had not got his rig- 
ging all stored. 

Q. Was doing watchman’s duty on the boat ? 

A. Yes, sir; and then when he was not acting some one else acted 
in his capacity as watchman in his stead ; he had two or three men 
to heip him put away his rigging and fixing her up for winter quar- 
ters. ' 

Q. How long had she been laid up before you dropped her down 
to the ways? 

A. Not to exceed a week. 
Q. Her crew was mostly gone? 


long was it that her fires went out? 

A. Probably the night that she struck the landing. 

Q. Then her fires had been out for about a week ? 
: Q. Wae ~ di tled in other ? 
le disman in o 

A. I think not; 1 do not know. es tes 
Q. Tonal any of her men assist in dropping her down ? 

A. 
Q. ? 
A. I do not know. They dropped her there themselves. 
Q And then you took charge of her? 

A. Yes, sir. 

Q. Mr. Weaver, do you desire to be understood that Captain John- 
son took charge of or supervised at the hauling out of that boat? 

A. I would not say that. If Captain Johnson made us any sug- 
gestions with regard to the hauling out of his boat I heard them, 
undoubtedly. 

Q. Mr. Weaver, did Captain Johnson have the direction; did 
Captain Johnson or Deitz have charge of or the direction, govern- 
ment, or control of the hauling out of that boat ? 

A. He did not control the men, but if he saw we were doing any- 
thing to the injury of bis boat in any way he would speak of it. 

Q. And that was the extent of his authoritv, then ? 

A. Yes, sir; to look after the hauling of his property. 

-‘Q. To see that you did not injure his property ? 

A. Yes, sir. 

Q. By an affirmative act ? 

A. Yes, sir; we were liable to him only in case of gross careless- 
ness. 

Q. He was only authorized to interfere in case of gross 
271 carelessness? 

A. Yes,sir; and, asI have said before, I told him that any 
suggestions he might make would be very thankfully received. 

Q. They are generally a valuable class of men in business ? 

A. Yes, sir; but Captain Johnson is not a man that makes many 
extra words. 7 

Q. The same may be said of Deitz? 

A. Yes, sir. 

Q. And the watchman’s duty on the boat was simply to watch 
the boat? He cannot order the taking off, or take them off? 

A. No, sir; he cannot; but, as a man that had been mate on this 
river for ten vears or more, he knew something about handling 
tackling. 

Q. Was there any supervision made by Deitz or Johnson or any 
orders given by them with regard to where you left the boat that 
night and the manner in which vou stowed her? 

A. No, sir; no remarks were made with regard to it any more 
than that when she was stopped they said we wanted to fix her pretty 
solid. They were both there when the shores were put in. 

Q. The stopping of her at that point that night was to enable you 
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to get the MacLeod out more quickly and to get her out of the water 


without making the necessary shifting of tackling which would be 
required to put the Butte in her berth ? 


A. Yes, sir. 
272 Q. That was a convenience to you, as well as a benefit to 
the MacLeod ? 
A. Yes, sir. 


Q. If this accident had not happened at that time how long 


could the MacLeod laid there without injury to herself without being . 


hauled out, so far as the weather and ice were concerned; how long 
could she have safely laid there at the foot of the ways? 

A. I think 5 or 6 days; the weather was, of course, getting cold 
and windy—getting into November in this country. 

Q. What was the trouble with the MacLeod which made it neces- 
sary to haul her right out of the water, to put her in the ways so 
rapidly, to adopt this system with her that you did not with the 
other boats; what was the trouble with her that made it so neces- 
sary to get her out of the water at once? 

A. No, sir; there was no trouble with her any more; there was 
— trouble with her anything more than that if we left their boat at 
this point we would not have any opportunity to put the other two 
boats on below it. 

Q. Was there anything in the condition of the MacLeod ? 

A. No, sir. 

Q. Mr. Weaver, I understood you this forenoon to testify that she 
was making water pretty rapidly, and that she had to be pumped 
out; had that anything to do with it? 

A. Yes, sir; that is one of the reasons with the others. 

Q. Had you ever been aboard the MacLeod from the time that she 
came into the levee up to the time of the accident? 

A. No, sir; I had not. 
273 Q. How long had she laid at the bank before the accident? 
A. Two or three days, maybe; I cannot remember now, of 
course, exactly how long. 

Q. Your best recollection? 

A. Well, two or three days. 

Q. How did you know she was making water? 

A. By hearsay. 

Q. From what sources? 

A. From the carpenter and men that had come down the river 
on her, and do not know but what Mr. Edwards made remarks of 
that nature to me. 

Q. He was the clerk of the boat? 

A. Yes, sir. 

Q. Mr. Weaver, what I want to get at is this, whether some of 
the officers—whether your information as to her leaking and pump- 
ing being done on her did not come from some of the officers of the 

utte? 

A. No, sir; I think not. 

Q. Was not Edwards her clerk ? 

A. I do not remember anything of that kind. 
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Q. Whom did your information come from? ree 

A. I do not remember; some of the men that came down on her | 
probably ; they worked for me and might have made that remark. 

Q. While she was lying here at the levee state whether or not 
there was any pumping being done on her? 

A. Yes, sir; I think there was some pumping being done on her, 

but did not see it. 
274 Q. You did not see the operation of pumping going on — 
her while she lay here at the levee? 

A. No, sir. 

Q. Then how do you know she was being pumped out? 

A. I know from hearsay. I do not know of my own knowled 

Q. Did you take notice, while she was being dropped down at 
foot of the ways, what her condition was? 

A. No, sir; I did not go aboard of her at all. 

Q. Did you take notice when she was moored at the foot of the 
ways what her condition was? 

A. No, sir. 

Q. And the'next time that your attention was called to her was 
after the accident—when she had sunk? 

A. Yes, sir. 

Q. Did they ever get her out ? 

A. No, sir. : 

Q. Captain Weaver, you have testified that in your opinion she 
was worth about $12,000 at that time; you knew nothing of her 
condition ” 

A. No, sir. 

Q. How badly she was damaged ? 

A. No, sir. 

Q. You, of your own knowledge, know nothing about steamboat 
valuation ? 

A. No. 

Q. Never built one ? 

A. No, sir. 

Q. Do you not know the cost of what the repairs would be? 

A. I could approximate the work. 
275 Q. But you have no personal knowledge of your own as to 
the value of these boats ? 

A. Well, no, sir. I have worked on boats in times and know 
about what they expend on them when they — them. 

Q. Well, Captain, you do not consider vourself a competent judge 
of the value of a steamboat, either in a state of complete or partial 
wreck ? 

A. No, sir; Ido not. I knew the MacLeod when she came here 
as a new boat, and this was the end of her second season, I think. 

Q. Mr. Weaver, look at that paper and see if that is not a copy of 
the agreement that existed between you and the ways Co. 


ot, 


(Witness handed a paper in writing.) 


A. That is, as near as I can recollect; a copy of the lease. 
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Paper referred to is hereto attached and marked “ Exhibit A,” 
and admitted by the proctors to be a true copy of the original con- 
tract between C. S. Weaver and Co. and the ways Co. 


Q. Look at that paper and tell me if that is not a contract be- 
tween vou and the Butte. 


(Witness shown a paper in writing.) 
A. Yes, sir; that is the original contract. 


Q. Between C. S. Weaver and ‘Co. and the owners of the Butte? 
A. Yes, sir. 


Paper referred to is hereto attached and marked Exhibit “ B.” 


Q. You performed the conditions of that contract in the spring, 
did you not? : 
A. Yes, sir. 
276 Q. Hauled out the Butte and she was repaired by the 
owner ? 

A. Yes, sir; to the best of my ability. Well, we did not haul her 
out ; the ice hauled her out. 

Q. The operation of the ways company there and your C. S. 
Weaver & Co. were confined—that is, all you had to do was the 
hauling out of the beats and keeping them on the ways? 

A. Hauling them out, blocking them up, and keeping them on 
the ways; yes, sir. 

Q. And such repairs as were put on you did not undertake? 

A. No, sir. 


(Witness desired to state after recess, just before the continuation 
of the examination, that the paper requested him to be got he was 
unable to find, and that it is not in his safe, as he stated, and could 
not find it.) 


Q. Mr. Weaver, have you talked this matter over with anybody— 
any person representing any of the parties to this litigation; have 
vou talked over—I mean the matter of this accident? 

A. I do not remember; I probably have; it has been discussed 
one way and another; not in a legal point, however. 

Q. I do not mean in a legal way, but as to the facts? 

A. Well. 

Q. With whom have you talked them over in regard to the facts 
and occurrences there; who on the part of the libellants have in- 
quired, and what have you stated in regard to the occurrences there 
to them ? 

A. I do not know as anybody ; the fact of discussing the 
277 ~~—sCppo int, as far as that is concerned, has been for the first four or 
five weeks ; there was a good deal of talk about it. 

Q. Has there been any conversation or talk on your part with the 
libellants or anybody representing them referring to the matter? 

A. I do not remember anything; I presume I did with Mr. 
Wetherby discuss this point when the accident first occurred ; I do 
not remember any particular occasion, but the probability is we did 
do it; I do not remember anything that was said in regard to it. 
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Q. Mess. Weathersby and Flannery were your counsel-at the time 
it occurred ? : 
A. Yes, sir. | 
Q. Are still your general counsel ? 
A. Yes, sir. 


Q. They are also the local counsel for the libellants in this case; 
you understand it so, do you not? 

A. I do not know; I have heard that was the case ; they have said 
nothing to me with regard to it—that is, asked me any questions in 
regard to it. - 

Q. Has there been any discussion or conversation between you 
and the libellants or anybody representing them with relation to the 
liability of C. S. Weaver and Co. or the ways company in this 
matter? 

. I do not know as I care to answer that. 

. Do you decline to answer that question ? 

. Yes, sir. 

. Why do you decline lo answer it? 

. I will decline the whole question. 

. You decline to give any reason for your refusal to answer the 
first question ? 

278 A. Well, I think I had better. 


OrOorOp 


Redirect examination by J. H. Davipson: 


Q. Mr. Weaver, are not Flannery and Weathersby attorneys for 
Power Brothers generally outside of this particular litigation? Do 
you not so understand it? 

A. I do not know whether they are or not. 

Q. Mr. Weaver, Mr. Edwards, who was the clerk on the MacLeod, 
testified in his deposition (which has already been taken) that his 
boat returned to Bismarck and landed there above the ways on the 
13th or 14th of November (I have forgotten which day, but I am 
sure it was one of those days), and that she lay here until the even- 
ing of the 17th, when the accident occurred. Now, if such is the 
fact—and she had been in a very bad condition, requiring constant 
or great deal of pumping—is it vot probable that you would have 
known something about it, being down there and at work ? 

A. Well, no sir. The amount of pumping to keep afloat one of 
those boats when they are light is not a great deal. A man with a 
hand pump, such as you would use in your kitchen sink, would 
throw out water a great deal faster than they would take it in. 

Q. Is— not the fact, Mr. Weaver, that most of these boats after the 
season of navigation on the Upper Missouri come to this port with 
more or iess holes in their bottom, either bulkheads or otherwise, on 
account of rock bottom and difficulties of navigation during the 
season of the vear? 

A. Yes, sir. 

Q. Then there was nothing that called your attention 
279 especially to the condition of the MacLeod over that of other 
boats, was there, as to her injuries? 
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A. No; nothing more than that one of the parties said that they 
saw a siphon on the MacLeud all the time. 

Q. Do you not remember who reported that fact? 

A. No, sir; I do not. 

Q. Well, was it by anybody presented to you as a special reason 
why you should be in any hurry about hauling her out; that she 
was in such a leaky condition that it — necessary to get her out? 

A. No, sir; it was not so represented by anybody. 

Q. When the Butte stopped on the ways on the day of the even- 
ing on which the accident happened who was it that made the re- 
mark to you or in your hearing that you wanted to fix her pretty 
solid ? 

A. I think it was Deitz. 

Q. The mate of the Butte? 

A. Yes, sir; and Hazen at that time had most of the shores in, 
and was putting in more, until they supposed she was secure and 
that there was no possibility of her getting away. 

Q. Was Captain Johnson there about her while these shores were 
being put in and the hutchicks being nailed on—looking at her and 
examining her fastenings and her condition ? 

A. Well, he was about the Butte, too: all the time about, he and 
Deitz both. 

Q. In the process of making your straps fast and your tackling to 
haul her out and in the process of pulling her up the ways, did Cap- 
tain Johnson or Mr. Deitz, either of them, from time to time make 

suggestions as to the slacking or tauting of this line or that 
280 =a ime or as to fixing her rigging im a different wav, or as to 
any of the work that vour men were doing? 

A. I donot know as they did on that boat; they had spoke to me 
with regard to other boats. I do not know as they spoke to me of 
this one particularly. 

Q. The master or mate there of each boat stayed by the work 
observing the manner in which it was being done, and all of them 
offered friendly suggestions from time to time as they thought ought 
assist you in making the work easy and secure? 


Objected to as leading and immaterial. 


A. The captains of these boats boarded at the hotel; they would 
come down in the morning after breakfast; usually walk down and 
stand about until about dinner time, and anything they could see 
to farther along the work or any suggestion that they might make 
they made them, and we heard to them usually if we saw them 
practicable. 

Q. Was it fully understood or not by the masters of these differ- 
ent boats and the men in charge of them that you was not an expe- 
rienced man in hauling out aud handling vesselson ways? What are 
the facts in reference to that, and particularly with reference to the 
— of the steamer Butte as represented by Captain Johnson and 

itz: 

Objected io as leading and immaterial. 
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A. They knew that I was not a steamboat man and that was my 
first attempt at handling steamboats. .. 

Q. In the process of hauling out the Butte, if Captain Johnson or 

= Mate am were a —— Salen yon for any reason 

1 tostop pulling on or to do anything in their judg- 

ment seemed to be for the safety and meet me. 

the boat, would their authority in any way been recognized by you ? 


Same objection. 


A. I think you overdraw that word “ authority.” Steamboat men 
are like — — they do not on be — If they had 
come quietly and made a suggestion such a thing is I 
should probably have heard to it. If I were oer a house for 
you, for instance, and you saw something was going wrong—that is, 
you saw that we were going to crack the plaster—you would request 
me to go and look at that the same as they would with refereuce to 
their boat. A question of that kind did not come into the minds of 
any of them. We were all working together and all good friends 
and had been so for many years. . 

Q I understand that the matter there was wholly friendly and 
that you was performing to the best of your ability a work with 
which you were not familiar by long experience, and that these men 
were old and : men, were representing the owners of the 
Butte, and the point is whether their ions would have suffi- 
cient weight with you to have influenced your method of conduct- 
ing that particular work or not. 


Objected to as immaterial. 


A. Well, I have been in the habit of acting on my own judgment 
for several years,and I should probably have looked over the 
case then if it was a matter of dollars and cents to me or the 
282 ways company whether I stopped or not. The weight of the 
words of a steamboat captain ting the ownership, of 
the amount of money there is in a boat, would have, of course, sarge 
authority and should be listened to, but the question whether 
had authority to stop me or not would be quite a question. I am 
not prepared to answer definitely whether it would or not; have not 
thought of it. | 

Q. You said in your cross-examination that the men on the Butte 
dropped her in front of the ways? 

A. Yes, sir. 

Q. And if you rendered any assistance—if you furnished any men 
assisting you—it was a voluntary act? 

A. Yes, sir. I think if you look over that contract vou will find 
they were to put her in front of the ways. . 

Q. The parties who remained on board the boat in the capacity 
of watchmen, who are in charge—did they do anything in the winter 
time about the —. in the way of preparing her for the spring 
repairs—getting ready ? 

A. Yes, sir - tie aul did. Deitz came down as mate ; stayed 
on the boat all winter; went out as mate in the spring. Whenever 
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it was necessary to do anything for the boat he went and did it and 
employed men to do it. i 

Q. Did he sleep on the boat ? 

A. Yes, sir. 

Q. Was his cooking done on the boat? 

A. On the boat, I think. If he left the boat he placed some one 
of his friends on it—one of the other watchmen—to look after his boat 

while he was gone. | 
283 Q. In thecontract between Weaver and Co. and the owners 
of the Butte I find these words: “ That the party of the first 
part may then place said boat in the river, first giving three days’ 
notice to the party in charge on board.” Who was to be the party in 
charge on boat ? 

A. Whoever was put there by the owners. 

Q. The contract does not say the owners shall leave some one on 
the boat in charge of her; excepting this reference was there, outside 
of this contract, any understanding that some one was to stay on 
each of these boats in charge of them ? 

A. No, sir; it was the common custom ; a man would not leave a 
boat worth 10 to 20,000 dollars down here on this levee without 
somebody to look after it; I think no insurancé company would in- 
sure it, either. 

Q. It was the custom, then, for some one always to remain with 
these boats all through the winter, watching them and taking care 
of them? 

A. Yes, sir; usually some man of considerable responsibility. 

Q. You have stated that there was nothing done to raise the 
MacLeod immediately after she sunk and for some two or three 
weeks, until a diver reached here; what was the condition of the 
water and the temperature of the water as to the possibility of men 
without the usual appliances exploring her leaks and putting tackle 
under her ? 

A. Well, the temperature of the water would not have so much 
to do with it as the thickness, for a man cannot see much through 

the Missouri water until after it was settled. 
284 Q. Weil, could anvthing have been done to advantage until 
the arrival of the diver to go down and ascertain her injuries 
_and assist in the placing of the necessary apparatus under and 
about her to assist in raising her? 

A. Iam not a practicable steamboat man, and I do not know 
whether it would be proper for me to say. 

Q. You say that the pressure of the Butte had a tendency to push 
the stern out in the middle of the stream while her bow was held 
in shore by the lines ? 

A. Yes, sir. 

Q. Had the Butte any nosing or guard around her bow forward 
part: 

A. Just the nosing. 

Q. Did that nosing, as it slid down the way, go above the guard or 
deck of the Butte or below it ? 

A. It went above it. 
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Q. Well, then, was there any of the weight of the Batte in the 
morning when you went down there resting on the bow of the 
MacLeod, tending to press her down at such times when her lines 
were slack ? 

A. I think she had no line out. 

- Q. I mean the MacLeod line; you said she was made fast by two 
ines. 

A. These lines were never slack. 

Q. I say now in that possibility, being held to the shore by these 
lines and the Butte sliding down on her, with her nosing over the 
bow of the MacLeod, did it not press the MacLeod into the water? 

A. It did at first, but after she was on the bottom I do not 
285 know how much pressure there was against her. It would 
have a certain tendency to hold her down. 

Q. In the morning was a part of the Butte still resting on the 
ways so that she did not float clear of them? Was a partof it on 
the MacLeod ? | 

A. I think she did not rest on the MacLeod. The MacLeod laid 
off from her and she was held to her place by some stanchions. 

Q. Do you not remember whether there was not a spar. rigged 
on the MacLeod and set on the outside of her at her bow so as to 
hold her up as much as possible? 

A. After she began to go under. 

Q. How long was that after the accident? 

A. About a week. 

Q. What was the effect of this cutting under that you speak of, 
as to breaking down her bows and throwing her out of shape? 

A. It would have a tendency to break her hog chain and throw 
her out of shape. 

Q. You speak of a wind in the evening; from what point of the 
compass was the wind blowing ? 

A. It was a westerly wind. 

Q. Blowing from the west or northwest ? 

A. Yes, sir. 

Q. Then as the ways were constructed that would have a tendency 
to blow the boat on the ways ? 

A. Yes, sir. | 

Q. At this point is it not common for the wind to lull about sun- 
down, along in the evening, ordinarily ? 

A. Well, sir; that is pretty hard to say; sometimes it does and 

sometimes it does not. 
286 @. What is your recollection as to the wind on that partic- 
ular day, when you quit work, as to whether it continued to 
blow without, about the same strength and velocity, in the evening 
when you quit work as it did in the afternoon when you were drop- 
ping her down? : 

A. I do not know whether it dropped any before, but I know it 
blowed much harder about 7 o’clock. 3 

Q. Have you any knowledge of the size of the Butte as to length— 
about how long she was? 7 
A. She was about 180 or 190 feet. 
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Q. About the breadth of beam ? 
A. 34 feet, I think ; I am not sure of that. 

Q. Any idea or recollection about what her tonnage was? 

A. I have it over in my books; do not remember now. 

Q. State whether it was above or below 500 tons. 

A. Below. 

Q. It was below 500 tons? 

A. Yes, sir; I have a list of the tonnage of nearly all the boats on 
the river, taken from the custom-house office. 

Q. When Robert Hazen left the Butte to go to the MacLeod and 
assist in dropping her down to the ways he completed the shoring 
of her and fastening of her to keep her in her place on the ways? 

A. Yessir; he had. 

Q. Was Peter Sashback a carpenter that assisted about that 
work ? 

A. He was not a carpenter; he was an old steamboat mate. 

Q. Did he act in any capacity but as assistant to Tom 
_ Hazen about the work ? 

A. He was; yes, sir; Tom might say he did ; he always attended 
to the bow of the boat; and this Peter Coller, who was another 
steamboat mate, usually took the lines towards the stern, they being 
more familiar with the rigging than ordinary workmen and gener- 
ally got a little more pay than others. 

Q. Do you know positively that there was a lease of that ground 
to the ways company, or was it a verbal understanding ? 

A. No; there was one drawn up. Ido not know whether it was 
ever signed by the president of the road or not. 

Q. On grounds supposed to be owned by the railroad company ? 

A. Yes, sir; there was a clause among the papers granting per- 
mission ; I think Mr. Flannery drew up the lease and agreement. 

Q. You do not know where that is? 

A. I do not know whether it was ever signed by the railroad com- 

ny. 

Q. You say this was an incorporated company ? 

A. Yes, sir. 

Q. Who were its officers ? 

A. James A. Emmens was president; there was D. I. Bailey, 
Robert Oder ; they were directors of the company. R. Marshall. 

Q. How much was the stock of the company? How much was 
the capital stock ? 
on first twenty-five hundred, and afterwards increased to 
Q. Do you know whether the stock was all subscribed and 


id ? 
288 


287 


A. It was not. The first stock was subscribed and mostly 
paid up, but after that capital was used it completed the 
ways; it left nothing for the machinery to do the work with; then 
ae capital stock was increased, but there was none of the stock 
sold. 

Q. Was there a meeting of the stockholders—ever a meeting of 
all the stockholders of the company ? 
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A. There was. The stockholders had an o1 
was a legal meeting of the stockholders when this capital stock 
was — which I think took two-thirds of all the stock sub- 
scribed. 

Q. Was you a stockholder in the company ? 

A. Yes, sir. 

Q. Did you ever get your certificate of stock ? 

A. Yes, sir. 

Q. Was it issued to all the shareholders ? 

A. I think it was. I presume it was. All those that paid up had 
that as their receipt. 

Q. What was done with this additional stock—$5,000—money 
realized from the sale of that stock ? 

A. Never was any sold. 

Q. How much was this company indebted to Weaver & Co. at the 
time you made this lease or contract with them which has been put 
in evidence? ; 

A. About $1,700. 

Q. Has that indebtedness ever been paid to Weaver & Co.? 

A. No, sir; not all of it; a certain part of it. There was a meet- 
ing of the stockholders called, and those that did come ordered the 
material sold to apply on the indebtedness, and Weaver & Co. put 

in and bid for the material and appurtenances left on hand, 
289 and the directors looked over the property and accepted their 
proposition to buy. 

Q And you were paid then by crediting the company so much 
on account of debt that it owed Weaver & Co.? 

A. Yes, sir. 

Q. Did you have the notes of the company or any other evidence 
of indebtedness? 

A. Yes, sir; hold the notes yet, and we will sell them for a slight 
discount if vou care for investment. 

Q. When was the last meeting of the board of directors of this 
company? 

A. About a year ago. 

Q. About a vear ago? 

A. Yes, sir. 

Q. Who is secretary of the company ? 

A. F. J. Call. 

Q. Is— the Cal] who is now of the firm of C. S. Weaver & Co.? 

A. Yes, sir. 

Q. Has the company any property? 

A. No, sir; it has not. 


Recross-examination by C. D. O’Brien: 


Q. With the appliances which you in your ways and with the 
character of the men you had in your employ, did you regard your- 
self as competent at that time to haul out those boats? 

A. No, sir. 

Q. You do not now, do you? 

A. No, sir; although I would not do it again. 

20—151 
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290 Q. If the bow lines of the MacLeod had been slacked or if 
they had come apart she would have floated down the river, 


would she not, in your judgment? 

A. I do not know. 

Q. When you saw them the sterns were touching, but not the 
bows; the bows were not touching? 

A. They were 30 or 40 feet apart ; the bow of the Butte was amid- 
ships of the MacLeod—opposite the boilers; in contact with the 
MacLeod, opposite the boilers. 


Witness fees, $1.50; paid. 


BakRNEY FL.ywv, of lawful age, being produced, sworn, and exam- 
ined on the part of the libellants, deposeth and saith: 


Direct examination by J. H. Davipson: 


. What is your name? 

. Barney Flynn. 

What is your age? 

I am about 35 years of age. 

What is your occupation ? 

. Tam a laboring man. 

Do you live in Bismarck ? 

Yes, sir. 

. What is your occupation ? 

I am working for the railroad company—in the freight office. 

How long have you lived here? 

. Three years now; have been on the river this 9 or 10 years. 

Where was you employed in November, 1879, at or about 
the time the Col. MacLeod was sunk near where the ways 
291 were? 

A. I was here in town—right here in the street when the 
alarm was spread that she was sunk, but in that month 1 was 
working on the ways. 

Q. In whose employ was vou? 

A. Weaver's. 

Q. C.S. Weaver & Co.? 

A. Yes, sir. 

Q. Was you down there at the wavs that day? 

A. Yes, sir. 

Q. What was you doing that particular afternoon ? 

A. I believe I was laying on the timbers on the MacLeod—putting 
on the straps that afternoon. 

Q. About what time of day was she dropped down from the land- 
ing to the foot of the ways? 

A. In the afternoon between 3 and 5 o'clock, as near as I can get 
at it. 

Q. Who dropped her down ? 

A. I think it was Bob Hazen. 

Q. Foreman of C.S. Weaver and Co. ? 

A. Yes, sir. 
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Q. Was Charley Bagley 
penter or mate on board of the MacLeod ? 

A. I do not recollect whether he was or not; I think he was; he 
might have been; I am not sure. I know that Bagley—he is a 
friend of Captain Lyon, here; he is a red-complexioned fellow; he 
was working on her. Whether he was—— | 

Q. Well, Mr. Flynn, was you down in the hold of the MacLeod 
doing your work on her? 

A. Yes, sir; because she was not decked over. 

Q. She was an open-hold boat? 

A. Yes, sir. 
292 Q. How many hours were you on her that day? 
A. Probably between 5 and 6 hours on her and on the 
shore about half aday. I was on her, anyway, that afternoon, work- 
ing on her that afternoon. 

Q. What was her condition as to having water in her hold ? 

A. It was perfectly dry there, beyond half an inch oran inch. He 
and a few other men were scooping her out, cleaning the hold—re- 
pairing her. I saw the men cleaning the hold—laborers that 
Murpby had on there. 

Q. Was anything done about pumping her when you was there? 

A. No water in her to pump. 

Q. Was vou up to where the steamer Butte was staying on the 
— in the evening or afternoon on which the MacLeod was dropped 

own ? 

A. Yes, sir. 

Q. How was she fastened to hold her on the ways that night ? 

A. I do not recollect. She had placed against her pieces of tim- 
ber—planks braced up agin her and the ends stuck in the ground. 

Q. And the other end against the knuckle of the boat? 

A. Under the nosing of the boat. 

Q. Under the nosing of the boat ? 

A. Yes, sir; nothing under the knuckle. 

Q. Did you see anything of Captain Johnson and the mate Deitz 
of the Butte about her? 

A. I see Deitz about the Butte; I do not recollect. I see Captain 

Johnson there about every day; do not recollect whether he 
293 _—-was there about that time or not. I do not recollect whether 
he was there that time or not; pretty sure he was there when 
the boat was hauled out, but could not positively say. He was 
around there off and on—him and Murphy and all the other cap- 
tains. 

Q. What was the condition of the atmosphere that afternoon as to 
wind—whether there was much or little wind blowing ? 

A. That day was about like to-day—pretty cold and dark through 
the day, and in the evening it blowed a little; do not recollect how 
hard. 

Q. If there had been a remarkable high wind you would have 
recollected it ? 

A. Yes, sir. : 

Q. Was you down there that evening after the accident happened ? 
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A. Yes, sir; I went down there with Hazen, who was boarding 
with me at the time. | 

Q. What time in the evening did you go down? 

A. About 9 o’clock—between 8 or 9 o'clock, I should think it was. 

Q. What condition did you find things in as to the Butte and the 
MacLeod ? 

A. I found that the nosing of the Butte was over the top of the 
MacLeod, and that she was filling with water. I think she was 
within about a foot of being filled. 

Q. The MacLeod was? 

A. Yes, sir; there was about the end of the outside guards out of 

water and the forecastle of her. When she run, when she 
294 slid down, she run up on her and above her, down ; bow of the 
boat was on the ground. 

Q. You mean that the MacLeod had sunk to the bottom ? 

A. Yes, sir; yes; she was lying on the bottom, I think. 

Q. Was she listed or was she lying level ? 

A. She was listed. They pulled the otner boat off of her. 

Q. Did anybody sound the water while vou was there to see what 
depth of water there was at the bow of the MacLeod ? 

A. I saw them sounding several times. 

Q. About what depth of water — there? 

A. I suppose it was about 5 feet. I should remark about 5 feet. 

Q. Was there any part of the stern of the MacLeod afloat or was it 
under water? 

A. There was about 3 inches under water along the guard, on the 
inside guard, after the boilers, and at the boilers she was out of water 
for a week. We put on side planks on her. 

Q. Was there anything done that night to remove the Butte from 
her position ? 

A. She was dropped back that night, if I recollect right. 

Q. Who was in charge of the Butte that night you went down 
there? 

A. I think it was Charley Deitz that was in charge of her. There 
was several, of course, taking care of her. She did not have only 
one line on her, and they were making her fast. 

Q. Making the Butte fast ? 

A. Yes, sir. 
295 Q. Was Captain Johnson there in the night? 

A. I do not recollect anything about seeing Captain Jolin- 
son there that night. 

Q. How long did you stay there that night? 

A. I stayed there about half an hour. 

Q. Was there any marine pumps or diving apparatus here or 
anything suitable to be used raising a sunken boat ? 

A. Not that I know of. 1 don’t know how long after it was the 
diver came here; probably a month after. 

Q. What time did you go down to the boats in the morning ? 
A. I was down there about 7 o'clock, anyway. 
Q. Did you examine the ways where the Butte had laid; see the 
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na that the shores were 
er? | 

A. Seen how far she was shored up. 

Q. What was the condition of the shores as left there; what con- 
dition did you find them in? 

A. They had slid out at the bottom—out of the ground and slid 
out. 

Q. Had there been any footings at the bottom of these shores? 

A. They were just put down in a small hole in the ground, prob- 
ably a foot and a half d and blocks stuck down at the ends of 
the braces. I see the blocks there, and I guess that was all. I do 
not think that there was anything more than that. I know that 
there was no timbers, because they were making remarks. If she 

had been put against timbers—if she had been put against 

296 = them that it would have been that she would not have slipped. 

I heard Hazen give orders to have that boat fixed while he 

was dropping her down ; heard him give orders to fix that boat—to 

put shores under her. I do not know why—how he fixed it—only 

just as I heard them making remarks the next day that the boat 
was not fixed to suit them. 

Q. How many was there of these shores or braces that had been 
put against the boat in the morning that you say she had slipped at 
the bottom ? 

A. There might have been four or five short ones and long ones. 

Q. Was Captain Johnson there in the morning? 

A. I could not tell you. 

Q. You do not remember ? 

A. No,sir. 

Q. Was Charley Deitz? 

A. I believe that Charley Deitz was there. He was watchman on 
_ Butte at the time, or acting as watchman, so he must have been 
there. 

Q. Where was you in the evening from six o'clock, the time you 
quit work, until you started down to the boat after the accident ? 

A. I went up and had my supper and came down town then, and 
was around on the street until Jack Lyons came up and reported 
that the Butte had slid down. I was around on the street. 

Q. State about how much wind there was during that time as 
compared with what it was along in the evening before you quit 
work. 

A. I do not think it raged a great deal. I recollect it was blowing 

some. I heard them talking about it the next day, whether 
297 there had not been some sudden breeze more than where I 

was; I did not notice that the wind was blowing very hard ; 
heard them talking about the wind striking her, and that it must 
have been blowing very hard. 

Q. Well, now, how long did you continue to work down there after 
the accident or sinking of the MacLeod ? 

A. I expect about 6 weeks. I worked duwn there about all win- 
ter where the boats were and on the ways in the spring. 

Q. Who remained in charge of the Butte during the winter ? 


in or the props that had been against 


ia ned Le . 
i % : —— ‘ “ ; ge oR. 
. Fey 4 Ast be See < a ee pag ag wa) 
- Sn ee ee =e ; ao 2 A ow ee eee eee oe ee aa 
par = "= 4 ——~s ee = a ee ee a a oe FE Pa a ee 
. ee. e *o os a se oe Sn ee es Pe ee a . ae 
- a seers, See : a 4 -s e = e - * — = 
* ~ fae - = . es =. a = 
a x = e .f F = > é “ = 
> é 4 
: 2 
eo 


’ Pe ere pa NO Aer OR Rg RRR ft We te ae Pk hae one. ‘ <y Ay 
6 DR pole: f ry q Fede [a td 4 des EU dar Lee Pe Bb yh OP « 
MEE th AM ati ad ML i bil Aah ad oc 
, cera ie 


ie il el ad A a ne vey 


Peta ee. ey ond 


tld) ole 7 Se Re i a ee, 


——— cheer 


158 T. C. POWER ET AL. VS. L G. BAKER ET AL, &C., AND 


A. Charley Deitz. 


Q. About how long was it before they got a marine pump here and 
? 


diver and went to work to raise the MacLeod ? 

. Probably a month or two. 

. In the meantime had the river frozen up? 

. Yes, sir; there was ice, because we cut — hole for the pump. 

Did you work about her when they went to raise her? 

. Yes, sir; we were sent to help her—all our crew. 

How much ice was there over her deck at that time? 

. There had been cut, if-I rightly recollect, about two feet of ice, 
and they had cut it, and they cut it out of the engine-room, and 
then there was no ice over the hole. 

Q. Was you there when they started their pumps ? 

A. Yes, sir. 

Q. Did you do anything with her (the Butte), with her machinery, 
to try to assist in raising her? 

A. Yes, sir; we raised steam on the Butte, and we had it on two 

or three days. . 
298 Q. Why did not they raise the MacLéod ? 
A. I guess there was too much mud to raise her, and there 
must have been some leak ; do not know any other reason. 

Q. Well, you was working about the Butte and the MacLeod. Was 
Captain Johnson or Mr. Deitz directing anything about the Butte— 
giving any orders or instructions In any way? 

A. I could not say much about Johnson ; Deitz was always there 
acting as boss for these fellows—back and forward through the day- 
time. I don’t know as he was hired. 

Q. He was bossing the job? 

A. Yes; I do not recollect about Captain Johnson. I think Captain 
Johnson went away after the accident. I could not tell much about 
Captain Johnson. 

Q. WEo was in charge of her and bossing the job about the Mac- 
Leod after she was sunk ? 

A. Murphy. 

Q. Captain Paul Murphy ” 

A. Yes; he had charge of and paid the men. I do not know 
whether he paid me something or not. I forget, but I believe he 
paid me something for working; do not recollect. 

Q. Had you ever had any experience in working about ways where 
boats were hauled out before 7 

A. Yes, sir; I had worked a little on ways back and forward. I 
had been on that one until the last boat was off, in the spring, on that 
ways. I had been around ways in assisting before. 

Q. What boat was on the ways that Mason was looking after? 

Was he looking after any boat? 

299 A. Watchman on the Bachelor. 

Q. Who paid you for your work the day of the accident 
and about that time ? 

A. Weaver did. 

Q. Was Weaver there most of the time himself? 

A. I guess he was there the biggest part of the time. 
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A. Pretty good slope for ways about where the Butte was laying ; 
it was a ee As you came up, you know, there was a 
— slope. She was lying at about the steepest part of 
the ways. 

Q. At the steepest part of them ? 

A. Yes, sir. 
~ You say where the Eclipse and the Bachelor lay it was nearer 

evel? 

A. Yes, sir. 

Q. How far was she from the Bachelor? 

A. I do not know; I believe you could step from one right onto 
the other, if I am not mistaken—no; I think there was about 6 or 
8 feet between them; there was a wheel arm thrown across to 
walk on. 

Q. Any sticks or timber or anything across the top of the Butte 
that was used in making fast the straps to haul her out with? 

A. All the straps were taken off and, I think, there was no lines 
fastened to the Butte at all. 


Cross-examination by C. D. O’Brien: 


Q. Who gave orders to drop the MacLeod down to the ways? 
A. I don’t know; the orders we took from Hazen. 
300 Q. Who was it that gave orders to drop her down? 
A. I believe he did; that I cannot say, positively. 

Q. You assisted in dropping her down ? 

A. I was down around her and was laying timbers on her. 

Q. How long did it take to drop her down from where she was? 

A. Probably a couple of hours. 

Q. How far was she laying above them ? 

A. About 100 feet—150 or 160 feet. 

Q. How did it come to take so long to drop her down ? 

A. Well, you know you have to run the lines out and shove her 
out a little. It takes quite awhile to drop her down a foot or so at 
— time; it would probably take three hours. We had to spar her 
out from the shore. it would take three hours to drop her 1n front 
of the ways—a couple of hours, rigs 5 

Q. Was there any special trouble in doing it, as far as the weather 
was concerned, that you now remember? 

A. Well, no; but that we had to take in‘lines; gota good many 
lines out, and dug holes under dead men to make fast the line. 

Q. You say you had to spar her out from the shore? 

A. Yes, sir. | 

Q. How far was she from the foot of the ways? 

A. About 20 feet, I suppose. 

Q She lay twenty feet from where the ways came out of the 
water? 

A. Yes, sir. 
Q. How far would that be from the bank? 
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301 A. When you strike the ways you strike the bank. There 
was logs outside floating so that they would sink when the 
boat came on tnem. 7 

Q. What time of day was it when they got the Butte to the place 
on the ways where they left? What time did you quit work on the 
Butte and leave her on the ways? 

A. We worked on her that afternoon. We worked on her that 
afternoon—at least I think we did—and we got her fixed about— 
somewhere about—noon. We had her where we wanted her and 
the orders was to drop the -MacLeod down to make her ready for 
the morning. 

Q. You must have got the MacLeod down about 3 o'clock ? 

A. I think it was about, probably about, four o’clock or five o’clock 
when we got her where we wanted her. 

Q. When you quit work on the MacLeod that night you left them 
in that position—both of them ? 

A. Yes, sir. 

Q. How far was the Butte hauled out? 

A. I think they intended to pull a couple or three boats out ; do 
not know the distance. 

Q. In your best judgment? 

A. About 90 feet. 

Q. Had she reached her berth where she was to stay for the win- 
ter? 

A. I guess she had—no, I think I made a mistake; I think they 
meant to pull the boats together a little distance, now when you 
speak of it. They meant to pull the MacLeod upto her, and when 
they got—and when they would get—up above that gradual slope 

they would pull the two together. 
302 Q. Was it not the trouble, Mr Flynn, that they reached the 
limit of the blocks and had to shift them ? 

A. Yes, sir; I guess that isso. There was some talk about that, 
anyway. 

Q. Why did they want to get the MacLeod out so soon ? 

A. They were expecting the river to freeze and were in a hurry 
to get the boats out. 

Q. Was she making any water? 

A. I had heard talk of it and had been on and off her a couple 
of days, and the men was cleaning the water out of her, and when 
I was down in the hold was talking with some men and thev were 
scooping the water out of her. : 

Q. Could they have been pumping without your knowing it ? 

A. Did not see anything in her to pump. 

Q. If the pumps had been running you would have known it? 

A. Yes, sir. 

Q. If they were pumping her oui once or twice a day you would 
have known it? 

A. Yes, sir. 

Q. — you say, to your knowledge, there was no pumps working 
on her? 

A. Not unless it was going on at night time. 
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Q. Were you down all through her hold? 
— I was aft the boilers. I was under the boilers, I was. 
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in the t, to amount to anything. 
Q. You saw no evidence of any injury or leak in her? 
303 A. No, sir. 
Q. Was any bulkheads in her? 
A. No, sir; except in the forecastle. 
Q. If there had been any would you have seen them ? 
A. No; there might have been bulkheads in the forecastle and I 
might not have seen them. 
Q. This night when the accident happened, was it dark or 
bright ? 
A. Ido rot think it was a very dark night. 
Q. Was it moonlight, do you remember ? 
A. Do not recollect whether the moon was shining or not. We 
could see all around the ways—see good enough to travel. 
Q. Did you go aboard the Butte or the MacLeod that night ? 
A. I was aboard both ‘of them that night. | 
Q. Was her forecastle under water when you got there ? 
A. Oh, no; it was out of water. 
Q. Was out of water ? 


A. Yes, sir. 

Q. How was it aft the boilers; was she out of water? 

A. There was no deck on her, I believe. One was out of 
the water and the other was aft of the boilers, and I should say that 
next day 


Q. I am speaking of that night now. 

A. I think there—one of the guards seemed to be under water 
and the other was—I could see it was out of water. She was listed 
a little. : 

Q. Which way ? 

A. She was listed to the shore. 

Q. Where was the bow of the Butte with reference to the 
304 bow of the MacLeod when you went down there—side by 
side ? : 

A. The bow of the Butte got aft the boilers of the MacLecd in the 
river down the ways and—— 

Q. The boats were touching vou mentioned ; the bow of the Butte 
lay alongside of the starboard side of the MacLeod—about the boil- 
ers? 

A. Yes, sir. 

Q. The top of her resting on her? 

A. I think when I went down there she was setting on her ; there 
was a big crowd of men there and I was hurried out to make fast 
the Butte or pull her back ; could not recollect now ; big crowd 
there. 

Q. Was the Butte still on the ways or off the ways into the 
river ? 
21—151 
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A. Off the ways. The MacLeod did not seem to let her out. They 
had to push her back. 

Q. The aft part of the Butte was still on the ways? 

A. I do not believe she was. My best judgment was, she was 
lying under the ways; the MacLeod was still holding the Butte tight 
onto the wa 

Q. Was the Butte floating? 

A. She was; all her aft part was floated, but the rest was lean- 
ing on the ways. She could t be pushed off without much trouble. 

Q. She was lying there just as if she had been lying at a levee? 

A. Yes, sir. ‘ 

Q. Did they push the Butte off to take the pressure off? 

A. I do not think they did. The MacLeod kept gradually sinking 

and the Butte kept getting afloat, you see, and according as 
305 the MacLeod sunk the Butte was getting afloat. 
Q. Asthe MacLeod sunk did she swing out into the stream ? 

A. Her stern swung out some. 

Q. You say that the ait part of the MacLeod was afloat ? 

A. I think it was on the bottom of the river—most out of water, 
anyhow ; they sounded around it. 

Q. They could not have swung her stern out if she had been 

nded ? 

A. Well, I think she was on the ground, sinking all the time. 

Q. Was she in about the same condition during all the time you 
were there ? 

A. No; she was getting lower down all the time, and soon they 
made the lines faster. | 
. Did they drop the Butte clear of her that night ? 

. Yes, sir; I think they did. 

. When the Butte cleared her did she swing into the shore any? 
. No, sir; she did not stir. 

. And the next morning was there any of her out of water? 

. She had sunk down during the night under the water, and 
they were pulling on planks on her the next day, and there seemed 
to be about one inch of water on her decks. 

Q. Were there any barges lying at the levee at that time—lying 
within reach at this particular time? 

A. Not that I know of; there were some here. There was a few 
here, but not around there. 

Q. Do es ba on this river? 

A. No; I only saw a couple here in my life. 
306 Q. Any flats here? 

A. There was one here; do not know where it was. It 
belonged to the railroad. 

Q. Was there no attempt made to raise the MacLeod out of the 
water after the arrival of the diver ? 

A. No; I do not think there was. They had been working at her, 
putting planks around and taking stuff off of her. 

Q. You have a good deal of experience on the river, more or leas? 
A. Well, have been steamboating quite awhile. 
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pling pe te on 3 some tackle on the MacLeod and got 

her out if they gone about her right? 

; A. Well, if they could have got them under her they might have 
one it. | 

Q. Was it really necessary to have divers; could it have been 
done without them ? 

A. They claimed it was. | : 

Q. Well, in your judgment, could you not have landed her up on 
the ways? 

A. Yes; if they had lines on her they could have certainly hauled 
her some; certainly, but I do not think they could have hauled her 
quite up onto the ways. 

Q. In your judgment, if they had put the tackle on her and with 
the machinery and appliances they had there, do not you think, in 
your judgment, they could have hauled that boat up onto the ways? 

A. I do not believe with the tackle they had there they could 
have done it. If they had stronger tackle they might have. I know 

they tried to put chains under her, but whether they had a 
307 ~=chain under her or not I do not know, but they tried to put 
chains under her. 

Q. Mr. Flynn, in vour judgment, — they had gone and put tackle 
onto that boat, do you not think they could have lifted her so that 
—= the assistance of the pumps they could have gradually emptied 

er? 

A. Yes; certainly. 

Q. Do you not think they could have pulled her towards the 
ways? 

A. Yes, sir; if they had purchase there strong enough. I do not 
think it was strong enough. 

Q. They did not use their purchase? 

A. No, sir. 

Q. A couple or three iron hawsers would have been pretty good 
tackle, would it not, as heavy as they use in this country ? 

A. Yes, sir; they had over three-inch. 

Q. You speak about Deitz bossing the job; do you mean to say 
he did the bossing of the hauling out of the Butte? 

A. No, sir; I do — mean to say he did. 

Q. You mean to say he bossed the repair work and the watch- 
man’s work that was down around the boat? 

A. Yes; and he used to do some bossing for the company so as to 
get along with the work, because he was there and a mate and handy 
about lines. 

Q. But about the hauling out of this boat and putting her where 
she was and shoring her where she was shored; that was done by 
Weaver and Co.? 

A. Yes, sir. . 

Q. Mr. Weaver himself was there most of the time? 
308 A. Yes, sir; and when he was not there Mr. Hazen was 
there, who was his foreman. 

Q. And when he was not there Mr. Haren was, his foreman ? 

A. Yes, sir. 
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Q. About this shoring—was there any square timber used in shor- 
ing the Butte; was it planked? 

A. I believe there was one piece of square timber and the rest was 
planked. There was a piece there like a jack spar. 

Q. Was it two-inch plank ? 

A. No; I guess there was nothing else than 3-inch plank, if there 
was anything. There was some short pieces of 4 x 6’s, short pieces, 
that they used for blocking, put down for short shores against the 
knuckles. 

Q. Did you see any shoring there of 8x 10 and 10x 12? 

A. I don’t think there was any there of that description. 
was one piece that might be 12 x 8. 

Q. Any hard-wood shoring of 8x 10? 

A. No, sir. 

Q. You say there was no hutchicks on the ways under the boat ? 

A. I do not think there was; do not recollect. 

Q. Is it so that when they come to land the boats that they had 
to push them down; that they would not go down of their own 
weight ? 

A. A certain distance, and then they went of their own accord. 
They had to push them until they got to the gradual slope. 

Q. Did they ever have to stay them—slack them down ? 
309 A. Yes; some boats we had to put a line on the bow, and 
in the spring of the year we had to shove them down; but 
= ~ were in bad order there, but in the fall a boat would ran 
erself. 

Q. How long would it take to get her up to her berth with tackle 
on? 

A. With good tackle we could have her out in a day. 


There 


Q. Suppose the MacLeod had been dropped below the ways, snug 


below the ways, would there be any trouble in the morning of warp- 
ing her up; in the morning how long would it take to warp her up 
if she lay immediately below the ways? 

A. A couple of hours. 

Q. If she had laid above or below the ways she would not be hurt 
by those other boats slipping down ? 

A. Certainly not. 

Q. Did you see on the MacLeod any breaking after the accident 
or any place where she was stayed by the Butte, apparently ? 

A. No, sir. 

Q. See any breaking at all ? 

A. Not more than some stanchions broke. 

Q. Broke before the Butte slipped down ? 

A. I think-it was the Butte broke them. 

Q. See any breakings on the MacLeod ? 

A. Yes; I think there was some things broke on her. 

Q. Which side? 

A. The side that struck the MacLeod. 

Q. Which side was that? 

A. The larboard side. There was some things broke on her, not 
to amount to a great deal. 
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310 
ou think the Butte would have shoved: her into the river ? 

A. She would have hurt but might not have sunk her. 

Q. You think the sinking, then, resulted from the fact of the prese- 
ure of the bow lines holding the MacLeod in her place and the 
pressure of the current acting upon her? 

A. | think that when the Butte struck her she must have stove 
her so that she took water. 

Q. Did not the guards of the MacLeod project over the—— 

A. I do not think there were any s on her. 

Q. You are satisfied that her forecastle and bows were clear of the 
water—— | 

- (Interrupting.) Was not under water when I went down that 
night. 

Q. But these boats were stern-wheel boats, were they not? 

A. Yes, sir. 3 

Q. Did you see Mr. Weaver down there that night? 

A. I do not recollect; I believe he was. It wasso long ago I have 
forgotten about that. 

Q. You are not in his employ, are you ? 

A. I am working for the Northern Pacific. 

Q. — could not fix the date of this occurrence? 

A. i oO, sir. 


Redirect examination by J. H. Davinson : 


Q. Mr. Flynn, was there any hutchicks nailed on the ways under 

the knuckle of the Eclipse and the Bachelor before the day of the 
accident ? 

311 A. Ido not think there was; none under the Eclipse at 
any time. 

Q. Did you see any signs of any hutchicks kaving been nailed on 
the ways of the Butte the night before she slipped ? 

A. I do not think there was any hutchicks under her. 

Q. If there had been hutchicks nailed on her could she have 
ridden over them ? : 

A. No, sir. 

Q. Would have been impossible ? 

A. Yes, sir. 

Q. Mr. Flynn, how could they have put any tackle under her the 
next day of the accident — they had not a diver to go down into the 
water and fix it? 

A. I do not believe it could have been done except they had a 
diver or some purchase to work by steam on the boat, and that they 
could not do it. 

Q. There was not appliances here to handle or raise her at the 
time of the accident—that is, the next day—no marine pumps, no 
diving apparatus, no diver ? | 

A. No, sir; there was not anything more than you see there now. 

Q. You saw Captain Murphy in charge the next day doing what 
could be done? | 
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A. Yes, sir; most all along I see him, I think; he took the boat 
into port and came down there occasionally and walked uptown 
again until after she sunk, and then he was there about all the time 
after the accident ; he was down there about every day. 

Q. This man Deitz was an old river man and had had experience 
in lines and blocks and tackle and all the apparatus there was being 
used there ? ; 

A. Yes, sir. 
312 Q. Then where they were pulling out the Butte there were 
different gangs of men about there working, and Mr. Deitz 
was out among the men giving more or less instructions and assist- 
ing them, was he not ? 


Objected to as leading. 


A. I do not know. I see him around about a sort of giving a 
hand, but do not know as the man had any bossing with the men 
on the shore, whatever he done around about the boat. 


Witness fees, $1.50. 


313 Capt. Pau Murpay, of lawful age, being duly produced, 
sworn, and examined on the part of the libellants, deposeth 
and saith : 


Direct examination by J. H. Davipson: 


Q. What is your full name? 
A. Paul T. Murphy. 
Q. What is your age? 
A. 28—about that. 
Q. What is your place of residence? 
A. I guess you may call it on the river. 
Q. What is vour occupation ? 
A. A steamboat man. 
Q. How many years have you been engaged in steamboating ? 
A. About 18. 
Q. In what capacity generally ? 
A. I have filled all, from roster up to captain, except engineer— 
captain, pilot, mate, watchman, deck hand. 
Q. About how many years was you mating boats? 
A. Let me see; commenced 
Q. Within 6 months. 
. D or 5 years. 
About how many years as master ? 
. I commenced in 1873 as master. 
You commenced in 1873 as master ? 
Yes, sir. 
Where have you been steamboating for the last few years ? 
_ A. On the Missouri river. 
314 Q. How many different boats have you handled on the 
Missouri river ? 
- 6 or 7. 
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| Q. Where was you and how employed during the season of navi- 
gation of 1879? : 
A. In 1879? 
Q. Yes 
A. Well, I think that was the year I was on the Col. MacLeod. 
Q. In what capacity ? 
| A. Captain of her. 
Q. What sort of boat was the Col. MacLeod—I mean as to power 
and capacity, age and tonnage? 
A. Well, she was comparatively a new boat; do not think she 
r was over a year and a half old ; a like that. : 


oe. 
\ ° 
e 


Q. Know whether she was built especially for this Upper Missouri 
trade or not? 

A. I cannot say; I know she was here; do not know what she 
was built for. 

Q. How was she fitted for the Upper Missouri trade? 

‘ A. She was fitted and kept about she same as the average boat 

ere. 

Q. She was well fitted out? 

A. Yes, sir; she was well fitted out. 

Q. Where did she run from during that season while you was on 

er? 

A. Between Fort Benton and here. 
=a Q. Between Fort Benton and Bismark ? 

A. Yes, sir. 
315 Q. a you on her the last trip she made before she laid up? 
A. Yes, sir. 

Q. About what time did she get back here to Port Bismarck when 
she was laid up for the winter? 

A. About the 14th of November. 

Q. On her last trip to Benton how much load did she take up, 
or to Cow Island, wherever she went to? 

A. She made a trip to Cow Island after she went to Benton. I 
could not tell you. I do not know whether there was over 75 tons 
on her or not. I do not know whether there was or not. There 
might have been more and there might have been less. 

Q. Did she have much of a trip to Benton ? 

A. Well, not much of a trip to Benton. We put off considerable 
between here and there. | 

Q. What condition of repair was she in when she landed here the 
14th of November? 

A. What condition was she in repair? 

Q. As to her hull? 

A. Her hull was hurt some. 

Q. Tell in what respect ? 

A. I think there was. I do not know how much of a break there 
was in her; several floor timbers broke in her; planks was shoved 
up between her floor timbers in places; probably there was about— 
I don’t know; I guess I always said there was about 40 floor tim- 
bers. I do not think there was quite that many that was broken. 

Q. Had she any bulkheads in her? 
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Yes; she had a kind of a bulkhead in there. 
Q. Where was this bulkhead you speak of in her? 
A. In the forward part of her. 
Q. How much of her hold was open? 

. I do not know; probably 75 feet. 

Was it aft or forward of her boilers? 
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Aft. 

. Forward of her boilers was it decked over? 

. Yes, sir. 

It was decked over forward of her boilers? 

Yes, sir; from the aft end of her boilers forward it was decked 


Q. And behind the aft end of her boilers she was open hold ? 

A. Yes, sir. 

Q. And being the aft end of her boilers, she was open hold ? 

A. Yes, sir. 

Q. Did you make any arrangement or contract with C. S. Weaver 
& Co. about hauling her out on the ways? 

A. No, sir. 

Q. Do you know of any being made, personally—any knowledge 
of such a contract being made? 

A. No, sir. 

Q. When you came back with her, after her crew was discharged, 
where did you lay her up on the bank with reference to the ways? 

A. Laid her up two or three times the length of herself above 
ways; somewheres about twice the length of her, perhaps. 
. Q. What other boats were Iving in the vicinity when you landed 

ere? 


A. The Buite. 
Q. Where was the Bachelor? 
317 A. I do not know whether the Bachelor was in the water 


at that time or not, but I do not think she was. 

Q. How long did you stay with the Col. MacLeod after she was 
laid up? 

A. Stayed with her until the 5th of April, excepting a little while 
that I was gone—a week or something like that that I was gone 
away. 

Q. When you laid her up the 14th of November what condition 
was she in as to taking water and leaks, and what condition was she 
in in the days following until the night that she was sunk ? 

A. She was leaking some, but nothing very serious; that is, she 
was not in any sinking condition ; she was leaking. 

Q. Was she in any different or worse condition than she was in 
during the time that she was kept in making this last trip? 

A. No; just about the same. 

Q. How many men did it take to keep her free of water and in 
good condition ? 

A. I do not think that we had any hired especially for that pur- 


Q. Whose duty was it to keep her free of water? 
A. The watchman at night time generally done it. 
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Q. Who was acting in that capacity after she was laid up? 
A. Charley Bagley. | gs 
Q. Do you know how long it was necessary for him to pump her 
after she was laid up in order to keep her clear of water? 
A. I do not think he had to pump her very often. 
318 Q. Was he to remain on her for the winter? 
A. Yes, sir. 
Q. Do you remember what day you paid off your crew, except 


Bagley ? 
A. I think it was the 14th or 15th. 
Q. Was you there when she: was dropped down in front of the 
ways? } 
A. Yes, sir. 
Q. Whose men did it—or who did it? 
A. Weaver sent some men to drop her down. 
Q. C.S. Weaver? 
A. Yes, sir. 
. ~ we you there when they hauled out the Butte about that 
ay? 
A. Yes, sir; I was there all the time. 
Q. How far did they pull her upon to the ways the first day ? 
A. I could not say; 1 guess they got her out of the water. 
Q. Then left her until the next morning? 
A. Yes, sir. 
Q. How far did they haul her up then? 
A. I don’t know; probably 50 or 60 feet; I do not know exactly. 
Q. Have you any knowledge as to how they sectred her on the 
ways? 
A. No, sir. 
Q. Was you down and about there until the MacLeod was dropped 
down to the foot of the ways during the evening? 
A. I was right there on the bank looking at her. 
Q. When did you go there? 
319 A. When they all quit work I came up here to the Sheridan 
House and had supper, if I am not mistaken, ard then went 
over to the drug store. 
Q. What time did you hear of the accident in the evening ? 
A. Some time about 7 o'clock. 
Q. What did you do then? 
A. I went right down there as quick as I heard it. 
Q. Describe the condition in which both boats were lying when 
you got there. 
A. I think the MacLeod was lying on the bottom ; the Butte was 
lying on the side of her between her and the ways. 
Q. Was she resting on her? 
A. Yes, sir. 
Q. Well, she was right against her ? 
A. I do not know whether she was altogether off the ways or not. 
Q. Was there many men down there when you got there? 
A. Not many men when I got there; no, sir; but there was quite 
a number came down there a little after. 
22—151 
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Q. Do you know whether Weaver was there when you got there? 
A. I do not think he was there; I got there, I think, before him. 
@. You think she was on the bottom ? 

A. Yes, sir; I think so. 

Q. Did you make any test of the depth of the water at her bow to 
see how deep it was? 

A. Yes, sir. 

@. What was the result of that test? 

A. 6 feet at her head and § feet at her stern. 
320 Q. Was she lying level or listed ? 
A. Lying listed—lying pretty straight. 

Q. How much water was over her deck on the forecastle? 

A. Part of her forecastle was out of the water and aft of the cap- 
stan was under water. 

Q. How much water was over the deck ? 

A. Well, I suppose in some places there was 4 feet—3 feet—there 
might have been 4 on the outside corner, but do not think there 
was more than 2 or 3 feet. 

(. Had her bowlines been slack—the MaclLeod—when you got 
there? 

A. I do not know that they were; I could not say whether they 
were or not. 

Q. What was done after you got there? 

A. Could not do anything that night; I came right up here and 
telegraphed to Isaac G. Baker, of Saint Louis; I sent a railroad tele- 
gram ; it was in the railroad office ; the other office was not open. 

Q. What was it that you telegraphed him about? 

A. Telling him his boat was sunk. 

Q. Was anything done to get the Butte away from the MacLeod 
that night—to drop her out? 

A. I do not know, I am sure. I don’t think she was dropped 
from there. I do not know whether she was catched on the ways 
or not. 

Q. How late did you stay there? 

A. I think I must have stayed there—well, an hour; something 
like that. / 

(. Then you came up and telegraphed the owners? 


321 Q. What time next morning did you go down there ? 
A. 1 went back that night. 

Q. You went back that night, did you? 

A. Yes, sir. 

Q. Stay there during the night ? 

A. I think I did. 

Q. Was there anything further done that night ? 

A. No; I do not think there was. 

Q. Anything that you could do? 

A. No, sir. 

Q. What appliances in the way of pumps or diving apparatus or 
divers or barges or other tackle was there here suitable for raising 
and saving a boat in the situation in which the MacLeod was? 
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Q. What did you do next morming? . oy get. 
A. Well, next morning I Jo not think I done anything. 


2» 


Q. Did you make any examination of the ways and shores—I 
- meant the shores that had been under the edge of the Butte to hold 


her to bay—to asceriain how the accident had happened? 
A. Well, I was around there and I saw where the shore had 
dropped out and plowed in the mud. 

Was there any appearance on the ways of hutchicks havi 
been made and spiked on at the knuckles where the Butte 
rested the previous night? 

A. I think there was some hutchicks there, but do not know 
whether I examined them or not the next day. 
Q. About how many shores was there there ? 


322 A. Pretty sure there was 4. Do not know how many mere. 


Q. How many were there at the bottom; had they been 
driven in at the bottom or had they slipped ? 

A. One of them looked as if she had rode over it and driven it 
into the ground. It must have gone down there, probably, ten 
inches—perhaps a foot—but it did not stay there; it came up aguin. 

Q. And the others—had thev slipped at the bottom and plowed 
the mud ? 

A. I guess they did not go down into the ground quite so much. 

Q. What was the condition of the atmosphere on the day and 
evening before the accident as to wind ? 

A. It was a very nice day—cloudy day—if I remember right. 

Q. How was it in the evening? 

A. The evening of the accident there was a pretty strong wind 
blowing from the south. 

Q. Was it strong enough a wind t- have affected a boat like the 
Butte—to shake her up to amount to anything? 

A. Well, no; I do not think it would shake auy boat. I do not 
think it was quite strong enough to shake a boat up. 

Q. Was it a common breeze or an unusual wind ? 

A. It was stronger than an ordinary wind, but it was a very fre- 
quent breeze in Dakota. It has its breezes every once in a while— 
very often. 

Q. Was the McLeod, when you got there, so far sunk that you 
could not tell how badly she had been stove in, or could you tell 

how badly she was broken ? 
323 A. Could not tell; she was under water; the brakes were 
under water. 

Q. How soon did you telegraph for marine pumps and divers? 

A. I believe that I telegraphed it that night. I said that with 
the aid of a diver we could raise the boat, I thought. 

Q. Was there any way, without a diver, that you could place 
chains or hawsers under her and lift her up and bandle her with 
the appliances there at hand ? | 
A. Not right there we could not. 

Q. How soon after was there? 
A. Well, I think when the pile-driver got through where they 
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were building that bridge across the river I made a contract with 
him to bring his pile-driver down and drive piles all around the 
boat, and that I thought we could raise that boat up. I made a con- 
tract with him next morning to bring his pile-driver down next 
morning—to come down next morning, and that if I did not receive 
contrary orders from Mr. Baker I would go to work and try to raise 
her with chains. 

Q. Well, what was done by the pile-driver? 

A. Nothing at all. 

Q. Why did not they come? 

A. Because I had orders to suspend all further operations until 
further notice. . 

Q. How soon did the diver get there? 

A. I think it must have been, from the time she sunk, something 
probably in the neighborhood of three weeks. 

Q. In the meantime what was the condition of the weather ? 
324 A. Between the time the boat sunk and the arrival of the 
diver? 

Q. Yes. 

A. When the boat sunk the weather was pleasant. It was as 
pleasant as this to-day. I do not think it was any-cloudier the day 
the boat sunk, and I think it remained that way for a few days and 
then turned cold. 

Q. Was there any ice floating in the river? 

A. Not at that time. At that time there was no ice in — river 
anywhere.. There had been before that. I do not think it was 
making any ice then. 

Q. Did it make ice considerably before the diver arrived ? 

A. Yes, sir. 

Q. What was the condition of ice over her decks and about her ? 

A. I think there must have been about a foot of ice; probably 
more. 

Q. Well, what effort did you make to raise her? 

A. When the diver came here we had a pump come here, I think. 
He got here about the same time he did. The marine pump came 
from La Crosse. The diver went down and examined the breaks 
and nailed canvass over all he found of them, and then we tried the 

ump. We sat the pump on the Butte and worked it from the 
utte, which was one side of us, and got up steam on the Butte. 
We got the privilege to do so from Captain Johnson, and anything 
with regard to raising the boat, as he was very anxious to get the 
McLeod up, so as he could get his boat up on the ways, and 
323 while we laid there he could not doit. Well, we put the 
pump on the Butte, but it did not seem to work very well on 
it, and I do not know — we cut ice out of her, but we received orders 
from Baker to suspend operations until along in March. He thought 
she would not be any worse in March than she was then, and that 
perhaps that we could do better then than we could now. 

Q. Well, did you make any headway with the pumps after the 

divers had fixed the breaks? Could you get ahead on the water? 
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water on her about three inches; pump was not in the right place. . 
? 


Q. How was it by this time as to tem 

A. It was cold and freezing—about 30 degrees below part of the 
time. 

Q. In the meantime, when the diver and pump was on the way, 
es ga any snow storms to block the road between this and Saint 

aul 

A. When the first diver came do not know that there was. I be- 
lieve I do not know as to that. 

Q. Where is the first diver? 

A. He came from Saint Louis here—I think he must have come 
from Memphis. : 

Q. Was there a second diver sent here? 

A. Yes, sir. 

Q. Where did he come from ” 

A. From Saint Louis. 

Q. Did you get any other marine pumps besides this one? 
326 A. Yes, sir; had one from the underwriters in Saint Louis. 
Q. And what was done in that time, in March ? 

A. We cut the ice up around the boats. He examined the leaks 
to see what he could find there, and he said he done the best he 
could, and I suppose he did. I could not tell; and we started both 
pumps working on her. 

Q. Using the Butte machinery ? 

A. Yes, sir. 

Q. Well, what headway did you make? 

A. Well, the first time after we started with the pumps I think we 
lowered the water in the boat some. We raised her up at the stern 
about—well, probably, 15 or 16 inches. 

Q. -What prevented your finally raising her? 

A. The Davidson pump let down on us. The other pump would 
not hold its own. 

Q. What did you do then ? 

A. We had the pump fixed again. 
up to theshop ; got a man there; gota man from there and we fixed 
it. In the meantime, after we had raised the boat she sank down 
the next day farther than she was before, because as soon as we 
moved her off the sand the current got under and she settled deeper 
than she was before. Then we tried it again and the pump let go 
again the second time. 

Q. Then what? 

A. Then we gave it up. é 

Q. Whatdid you doabout getting her machinery and boilers? 

327 A. Did not do anything ; helped to get up nigger engines, 

some furniture, and such things; we had a chain around the 

boilers so that they could be hauled out in case we could not raise 
the boat. 

Q. What wreckage could be taken from her was taken off of her? 

A. Yes, sir; Isaac C. Baker took charge of that. 

Q. Do you know what became of it? 
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A. No, sir; Ido not know what became of it. I had a telegram 
to go on another boat, and McQuier, the diver, was sent here to raise 
the boat, so he said. I did not know anything about it, and I thought 
that there was no use for two bosses to be around there, so there was 
nothing for me todo. I left there on the 5th of April; the boilers 
were not out then. McQuier, I understood, pulled them out after- 
wards. 

Q. Was there any marine pump, that you had any knowledge of, 
any handier or closer than this Davidson one at the time of the acci- 
dent? 

A. No, sir; none that I knew of. I suppose there was one at 
Saint Paul, and I believe I telegraphed there to find out. I do not 
know of any closer than that. 

Q. Who came up with — P.S. Davidson pump, did you know 
him ? 

A. Captain Eldridge. Yes, sir. 

Q. Do you know how long a time it was after the boat sunk that 
he got here with their pump? 

A. I think it must have ew about 3 weeks, perhaps more. 

Q. From your experience in steamboating as mate and from 

328 your experience as master and from vour general knowledge 

of Missouri river boats, do you know the value of such boats 

generally here at Bismarck and on the Upper Missouri, such boats 

as the MacLeod and other boats that were in this trade generally, the 
value of such boats? 

A. I never set no real value on a boat; never had no transactions 
with regard to buying boats. 

Q. From your acquaintance with steamboat men, the cost and the 
service of such boats, had you a knowledge of what such boats were 
worth up here in the trade that fall, 1879 ? 

A. We all passed our opinion saying what a boat is worth, more 
or less. Of course, J at that time, when she sank she was not worth 
quite as much as she was a little while beforehand. 

Q. From your knowledge of the condition of the Macleod at the 
time she sunk, of the business here on the Missouri river, and of the 
uses that her owners had for her or were likely to have for her the ensu- 
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ing spring, what, in your judgment, was a fair, reasonable value of | 


the MacLeod at the time she was landed at the foot of the ways? 
Objected to as not in good form for an estimate of value. 


A. What I thought she was worth at the time of the accident ? 

Q. Yes, sir. 

A. Well, I would not suppose the boat was worth over $9 or 
$10,000. I do not know that she was worth that. 

Q. Do you know the value of the stuff that was saved from her or 
what was realized from it? 

A. I do not. 
329 Q. From your observation of the ways as they lay when 
the boats were being hauled out on them, state whether the 

incline was sufficient-where the ways were greased as they were to 
haul out these boats for a boat to slide down of their own weight. 
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A. If a boat was let go I think one would come down flying 

pretty rapidly. I think that there was sufficient incline for that. 
Q. You think there was a sufficient incline that if a beat was let 

go she would come down pretty rapidly? 

' A. Yes, sir—that is, after.you give them a start. I do not think 

they would start themselves hardly. 

Q. From your observation of the manner in which the Butte was 
hauled out and these other boats as you saw i from day to day and 
what you saw remaining of the shores that had been under her and 
- — condition of things, what was the cause of that acci- 

ent 

A. I always said that it was because she was not properly shored. 


Cross-examination by C. D. O’Brien: 


Q. Before the Butte was hauled out on the ways was she dis- 

mantled—the Butte; was her machinery disconnected ? 

A. I could not say, because I did not examine her. I do not think 
she was. 

Q. When you lay a boat up in the fall you disconnect her ma- 

chinery, do you not? 

A. Yes, sir; sometimes they do—that part of it which we have 

no use for. : 
330 Q. When you lay her up? | 
A. Yes, sir. 

Q. Do you know whether the boat had been put into winter trim ? 

A. I suppose that she had. 

Q. Well, to take her out in the spring she would not be in run- 
ning order? 

A. No, sir; not right away. 

Q. Who was in charge? Who dropped the MacLeod down to the 
foot of the ways? 

A. Weaver’s men, I think. Weaver was there part of the time 
telling them what to do. 

Q. Giving orders and directions? 

A. Yes, sir. 

Q. Where? 

A. Standing on the bank. . 

Q. Did you have anything to say about it? 

A. No, sir; I told Weaver and Co. that she was in their charge. 
I said, “She is entirely in your charge;” “I have not got anything 
further to do with her.” He said, “I will look after her.” 

Q. Then you as master of the MacLeod had turned her over com- 
pletely and entirely in charge of Mr. Weaver? 

A. I understood there was a contract between Weaver and Baker 
when he commenced to drop the boat down, and I just surrendered 
all control of the boat to him. 

Q. And so from the time that he commenced to drop the boat 
down she was entirely in the charge of Weaver & Co.? 

A. Yes, sir. 

Q. Was there anybody else there representing the owners? 

A. No, sir. 
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Q. = you made a complete surrender of the vessel to Weaver 

Co.? 

331 A. Yes, sir. 

Q. Did you give any directions or instructions or in any 
manner, shape, or form interfere with her after they dropped her 
down to the ways or in dropping her down ? 

A. No, sir. I even told the watchman not to lay a hand to any- 
thing; that Weaver & Co. were the responsible parties, and so that 
if anything went wrong the blame could not be thrown upon us. 

Q. That watchman was this man Bagley ? 

A. Yes, sir. 

Q. What is his first name? 

A. Charley. : 

Q. You do not know whether he is the same man that testified in 
this case ? 

A. I did not see him here to-day. 

Q. Was he the carpenter ? 

A. Yes, sir. 

Q. What was the occasion in telling Bagley not to interfere? 
How did it happen that you told him that? 

A. Because I did not want to be blamed for anything in case any- 
thing should occur in slacking up the lines. I told him that so 
that we would not be responsible for any accident that should occur 
to her. 

Q. Was there any interference that called out that remark ? 

A. Yes, sir; he was going to help them, I think. He was going 
to help them in shoving the boat out from the bank. He 1s the 
kind of a man that works a good deal and tries to work. 

Q. Likes to — charge of things? 

A. No; kind of a busy man and likes to help everybody. 
332 Q. When he was going to help them you forbid him from 

doing it? : 

A. I says, “ We have nothing to do with it until they get her 
hauled out.” 

Q. How long did it take, then, to drop her down so as to moor her 
in front of the ways? 

A. I should judge that it took them more than an hour, because 
there was a light wind blowing in on the shore. 

Q. Were any of the crew of the MacLeod engaged in that or assist- 
ing any ? 

A. No, sir; neither on board nor on shore. 

Q. Was there any necessity of moving that vessel down there to 
the foot of the ways and leaving her there over night ? 

A. Well, yes; I think there was. 

Q. Was it good judgment? 

A. Yes; I should say that it was pretty good judgment, I think, 
on their part. 

Q. Had the Butte reached her berth on the ways ? 

A. Yes, sir; I think she was hauled up as far as she could go. 

Q. Assuming that the Butte had not reached her berth on the 
waysand was only temporarily stayed, was it good judgment to move 
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night ? 
A. Not if she was not properly shored it would not be good judg- 
ment. : 
Q. Mr. Weaver testified to-day that the Butte had not reached her 
berth at the time the MacLeod was d down, and that the 
reason that cay | had hauled her up to that point and stopped 
333 there was for the reason that their tackle was too short, and 
wanted to take the MacLeod out of the water before they 
shipped their blocks. Now, if that was the fact, was it good judg- 
ment or was it safe to lay the MacLeod at the foot of the ways and 
let her lay there all night? 
A. I should not say it was good judgment, if she was not properly 
shored, to drop a boat down in front of ber. 
Q. Did you examine the fastenings of the Butte to see if they were 
Properly shored when you found they were going to lay there over 
night ? 


A. Well, I will tell you. When they got the boat up there I be- 
lieve they were nailing some of those hutchicks up on 
putting these shores up, and I did not think that it was very safe to 
stand around that boat—that it might come down. 

Q. In that condition of things did you think it was good judg- 
ment to lay the MacLeod there at the foot of the ways all night’ 

A. Well, they said they thought that she was properly shored, 
and, if so, I think it was good judgment. 

Q. Was there anything in the condition of the boat (the McLeod) 
that made it necessary or desirable to them to get her out of the 
water as soon as possible ? 

A. Nothing, only danger of the river freezing up. It might have 
stayed there a week longer if the river did not freeze up. 

Q. Was she leaking? 

A. Yes, sir; some. 
334 Q. Did they have to keep the pumps going? 
A. Once in awhile; not very often. 

Q. About how many times a day would they have to pump her 
out, the MacLeod ? 

A. As to that I could not say. It seems to me that thev did not 
have anybody pumping except Bagley. 

Q. About how many times a day would he have to pump her out, 
or anybody else? 

A. I do not know; I could not say. 

Q. More than once? 

A. He would have to pump her out; the water was all catched 
inside of this bulkhead. It was very tight, so as to keep the water 
in there, and I think the pump was down there so as to keep the water 
from getting all over the boat. 

Q. About how many times a day would they have to pump her 
out, in your best judgment ? 

A. I suppose sometimes they might pump her out when there 
was very little water in her. and then again when there was a foot 
or more in the bulkhead. 
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Q. Five or six times a day ? 

A. Never 5or 6 times a day; I do not remember just exactly 
now. 

Q. Captain, how far was that bulkhead located forward of the 
boilers, 1f at all? 

A. It was located, I judge, about 15 feet forward of the boilers. 

Q. Forward of the forward end of the boilers ? 

A. Yes, sir. | 

Q. Do you know where they put the braces in preparatory to haul- 

ing these boats up? 
30 A. They put some braces down in her hull when they haul 
a boat out. 

Q. Do you know where they were placed in the MacLeod ? 

A. There was not any placed in the MacLeod, because they never 
pulled on her at all. These are put in after the straps are put on 
her. 

Q. If a man is down in the hold of the MacLeod—around the 
hold as far as under the boilers—could he readily discover that 
bulkhead ? 

A. If he was around under the boilers ? 

q. Yes, sir. 

A. I think not; I think there was a kind of a beam across the 
forward end of the boilers, but do not know whether there was or 
not. 

Q. When was the Butte eased off—when was she swung off—the 
MacLeod ; the next day ? 

A. I believe it was the next day she was dropped down. 

Q. Did any portion of the Butte, when you was there—did any 
portion of the Butte rest on top of the MacLeod—any part of her? 

A. She rested against the MacLeod. 

Q. The bow of the Butte held the boat opposite the boilers of the 
MacLeod, did she not? 

A. Yes, sir. 

Q. Was she resting on her or merely laying alongside of her? 

A. I do not think she was resting on the MacLeod, because there 
was not water enough to float the boat on that side. - Still I do not 

think they could have got her off without sparring her off. 


. 236 Q. After the accident did you notice whether or not the 


stern of the MacLeod had been swung out into the stream 

beyond what it was when she was moved there? 

A. Yes, sir. 

Q. How deep a boat was the Macleod—how deep was she from 
deck to keel ? 

A. 3 and 3. 

Q. When you saw her there, where her bow was out of water, her 
bow could not have rested on the bottom ? 

A. Yes, sir; because a boat’s head is always deeper than amid- 
— they are always higher forward than in the middle of the 

t. 

Q. What would be her height forward ? 

A. Somewhere about 5 feet. The bow of a boat—when you can 
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stand up in the bow you have to stoop down to ‘ the ee 
middle; some are sheered 3 feet; some a foot and elf, 2 


80 on. 
Q. Did you notice any breaks in tne MacLeod—any breaks when 
2 _ She stove after she was sunk ? 

A. I could not say that I noticed any breaks. 

Q. The next day? | 

A. I noticed that her deck, where tue Butte had struck her, had, 
I think, as it was raised up a little bit and showed that the Butte 
had struck her. In that case it satisfied me that the Butte had 
struck her; that was in the forward part. 

Q. How far from the bow? 

A. Probably half way; about half way between the bow and the 
forward end of the boilers; probably about 15 feet from her stern or 
her bulge. | 

Q. Did you notice any staving on the Butte? 

337 A. Yes, sir. 

Q. Where was that? 
. I noticed her nosing forward, larboard side, broken off. 
. Nosing is that flat piece that projects around the side ? 
. Yes, sir; some call it fencing ; that is what they call it. 
. What was the size of the break in the MacLeod ? 
I don’t know ; 8.or 10 inches. 
Might there not bea break in that without affecting the hull ? 
. Yes, sir; where I could not see it. 

Q. Might there not be a break in the nosing that might not affect 
the hull? 

Well, if it only broke the nosing it would not affect the hull. 
Where was the break in the MacLeod ? 
It was under her nosing. 
Was it in the hull ? , 
Yes, sir; on her side, under the nosing. 
How much of a break was it? 
That I could not tell. 
Saw some of it? 
I could feel some of it; I think I saw some of it. 
Could you form any judgment of the size of it? 
I would suppose that she had stoved her in about 20 feet. 
I mean from your observation. 
I could not say anything about it. 
Q. Was she listed ? 7 
A. She was, of course, listed some, but we call anything 
straight where she is not bulged up and down. 

Q. Was she listed ? 

A. Well, the water was a little deeper on one side than the other. 

Q. Did you resume charge of the MacLeod after the accident and 
control of her? 

A. Well, I saw there was nobody else there trying to do anything 
and J thought that I would try to save the boat. Weaver & Co. 
gave her up, took rigging off of her, and abandoned her; they gave 


her up. 
Q. if you had been allowed to proceed and if you had received 
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orders from her owners to commence operations could you have 
raised that boat ? 

A. I thought I could there at the time. 

Q. Do you still think so? 

A. Yes, sir; I have not gone back on that opinion yet. 

Q. In your judgment, at about what expense could you have raised 
her if vou had been allowed to go on? 

A. Well, I do not know as it would run over $1,000; I do not be- 
lieve it would. I think I could have got her upeven with the water 
during the winter time and taken the ice out of her. 

Q. Did you see the boat when she was dropped down to the ways 
before the accident? 

A. I must have seen her—I must have seen her being dropped 
down to the ways, but do not remember anything about it. 

Q. Who hauled her out ? 

A. Weaver and his men. 
339 Q. You saw them doing it? 

A. Yes, sir; they were the men, I suppose, to do all the 
work there. 

Q. Do you know Captain Johnson, who was the master of th 
Butte ? 

A. Yes, sir; I know him. 

Q. Do you know Deitz, the mate? | 

A. Yes, sir. 

Q. Did either of these men have anything to say about the haul- 
ing out of this boat, to your observation ? 

A. They all had something to say. 

Q. Did you have anvthing more to say with regard to hauling 
out of the boat than you did with regard to the hauling (interrupted) 
out the MacLeod ? 

A. I did not have anything to say about it. 

Q. Did you see these men exercise any control with regard to the 
hauling out of the Butte ? , 

A. Yes, sir. 

Q. What was it? 

A. I saw them around there helping, I thought it was, and giving 
suggestions and talking. I know that Charley Deitz was helping, 
because he was fixing the rigging for Weaver and Co. 

Q. Was he doing any more than other captains was doing around 
there; was he doing about the same thing as the rest of the captains? 

A. Well, all these captains are pretty talkative men. They are 
naturally looking around their boat to see that she comes out all 

right. Everybody wants to see their boat come out all right. 
340 Q. Did you see them having anything to do with the shor- 
ing up of the Butte ? 

A. I thought that Deitz had something to do with the shoring 
down at the stern. 

Q. In your estimate of the value of the MacLeod as she lay there 
at the foot of the ways did you include the machinery ? 

A. Just as she lay there ; everything was on her. 


off—just the 


I trying te get the condition of her hull: 

A. She would not be worth near as much. 

Q. Was the hull of that boat worth $3,000 in the condition that 
she was in? ° 

A. I do not know how to come at that. 

Q. Well, a pretty good sound hull is worth something; was that 
hull worth $3,000 when that machinery was dismantled? 

A. I do not think that that is a good and proper way to get at the 
value of a steambhoat—to take the machinerv off—the hull is not 
worth much. 7 

Q. Well, I want that kind of value for two purposes. We 

341 donot want to pay for boilers that we have not got. Captain, 

was that hull worth $3,000 in the condition that she was in 

when her machinery was dismantled—using her for a barge, or any- 
thing of that kind? 


A. I don’t sup a@ man could get a man to pay that for her. 
Q. A bulkhead in her—ten floor timbers broke out; just in that 
condition? 


A. I do not suppose she was worth over three or four thousan 
dollars, taking the naked hull dismantled, but that is not the way 
to get at the value of a steamboat. 

Q. We only want to pay for what we had and not anything more 
than we had got. ‘ | 

A. It does not make any difference to me who pays for it. - 

Q. How did they come to use the Butte’s engines for the pump? 

A. They did not use them. 

Q. They used some part of the machinery. How did they come 
to use it for pumping out the MacLeod? 

A. By the privilege of Captain Johnson; I think I asked him if 
we could not use her boilers. - 

Q. Did you not have to use the engine to get the water in the 
boilers? | 

A. No, sir. 

Q. Whatever use was made of the Butte, of her tackle, was done 
by your request to Captain Johnson, and he gave it to you? 

A. Asa favor from Captain Johnson. He extended that courtesy 
to me to get the MacLeod out. 

Q. Is it not frequently the case that if you go to work to 
342 = raise a boat immediately after she is sunk you can raise her, 
whereas if you let her lay from fall until spring you cannot? 

A. Yes, sir. 
Q. What were the difficulties that you met with in the subsequent 
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attemps in the spring—that the water had cut the sand out below 
her and that she head sunk down lower? 

A. No, sir; it was after we had raised her off the bottom, then 
the current got under and cut the sand out from under, and then she 
settled down deeper, but I do not think she was any deeper in the 
spring than she was when she first sunk, except in the difference in 
the raise of the water. 

Q. There had been mud settled onto her? 

A. There is not any mud in this river in the winter time. It is 
as clear as crystal. 

Q. Did they not put some braces under her bow to keep her 
from sinking lower? Did they not push some braces about her? 

A.-No; they put some chains around her. I put a chain around 
the bow of the boat. The current had cut about 25 or 30 feet of 
sand from under the forward part of the bow and we put chains 
around her head and set it up with jack screws in order to keep her 


head from breaking off in case the sand would giveaway. I cannot - 


remember these things exactly; it has been so long ago since the 
thing happened ; pretty hard to remember everything. 
Q. Do you know Mr. Braithait? 


A. Yes, sir. 
343 Q. Do you remember what his occupation was at the time 
these boats were being dropped down ? 
A. No, sir. 


Q. Did he ever have anything to say about it ? 
A. Not that I know of. 


Redirect examination by J. H. Davipson: 


Q. After the boat had setiled and lay straight on the bottom and 
there was a prospect that the river would soon freeze, was there any 
probability of any rise in the river or change of its status as to 
height before spring ? 

A. Well, sometimes here it rises over the ice in the winter time. 

Q. Not very usual ? 

A. Most every year it rises a foot or half a foot over the ice, espec- 
ially along the shores and where the ice won’t come up. 

Q. Had you advised Baker & Co. at Saint Louis, after she was 
sunk, that she was laying straight and in fair condition ? 

A. I told him that I thought that we could raise her; thought 
that we could raise her. 

Q. As a matter of fact, when you got to work at her in the spring 
did she not lie in a fair condition for raising as when you quit work 
on her? 

A. The ice was much heavier in the spring than when the first 
tide was there. 

Q. Aside from the ice, was not her condition just as good as in 
the fall ? 

A. All the difficulty was in the ice. The boat lay as 

344 straight, as far as we could tell—and we had a good chance 
of judging—she lay about as straight in the spring as she did 

when she sunk. 
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in using beams and timber to lay across and fastening chains ever — 


thin ice, that would easily give way and would not bear re? 

A. This thin ice—it would be in the way and would not be any 
benefit. If the ice was pretty heavy it would cost something to get 
it out of her. 

Q. Of course it involved some expense to remove heavy ice from 
the inside of her hold and about her guard, so as to free her from 
the ice ; but, aside from that, was not the ice an advantage in having 
it good and solid to work around on with your beams and appli- 
ances for raising her. Is not that a fact ? 

A. Of course the ice was a disadvantage any way you can fix it. 
Having so much ice in the boat makes it so much heavier; but, as 
far as working around her is concerned, it was an advantage to have 
heavy ice. 

: Q. You had never raised a boat by having piles driven around 
er? : | 

A. No, sir. 

Q. It was a plan you had formed in your own mind and which 
you thought would be successful ? 

A. Yes, sir. 

Q. You did not have an opportunity of testing it? 

A. No, sir. ? 

Q. Was there anything in her condition when you left her in the 
evening that would make it at all probable that she would have 
sunk without this collision of the Butte, or something of that kind? 

A.- No, sir; she would not havesunk without a collision, or some- 
thing of that kind ; not in the condition she was in at the time. _ 

Q. Is it not uncommon or unusual with boats in the Upper Mis- 

souri to have more or less broken timbers or planks that are 
345 injured, and to require pumping as often as 5 or 6 times in 
every twenty-four hours? ; 

A. No, sir; nothing unusual at all ; something unusual if they do 
not get that way after making late trips. 

Q. You did not go on board of her until after Weaver & Co.’s men 
had dropped her down to the foot of the ways? 

A. No, sir; not antil she was dropped down. 

Q. Then might there not have been some timbers laid across the 
tcp of the deck and fastened in some way to strengthen her with a 
view to their making fast their straps without you knowing it? 

A. Yes, sir; there might have been something of that kind, but 
I do not think there was. : : 

Q. Barney Flynn, a witness who has been examined to-day, testi- 
fied that he is one of Weaver’s men and working on her when they 
were dropping her down, fixing timbers across the top of her in 
making fast. 

A. Yes, sir; in making fast their straps. 

Q. And he might have done so without your knowledge? _ 

A. Yes, sir; but I do not think there was anything of that kind 
done, because I had run across them after she had sunk. 

Q. Well, which was the longer boat, the Butte or the MacLeod? 
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A. The Butte. 

Q. How much larger in proportion ? 

A. I suppose she was about twice as large; about twice as large 
in carrying capacity; very near it. 

Q. When you left her in the evening who was on board of her 
that night she lay at the foot of the ways? 

A. Mr. Bagley, I think, was there when I came up town, 
846 and I think Mr. McClenden was on board of her. 
Q. Had he been employed on her? 

A. It seems to me sometimes as if he was, and then I do not ex- 
actly remember. I think he was employed temporarily at that time 
or immediately afterwards; I do not know which. 

Q. You think he was on board of her? 

A. Yes, sir; when I came uptown. 

Q. When you went down to her did you find them both there ? 

A. Yes, sir. 

Q. You did not think it any part of your duty to pass —" 
as to whether she was properly shored or not ? 

A. No, sir; it was none of my business ; no, sir. 

Q. This man Deitz had been mate on the Butte, had he not? 

A. Yes, sir. 

Q. And he was in charge of part of the work or tackling in haul- 
ing her up? 

A. Yes, sir; he had been assisting in the rigging. 

Q. Is it not a fact that from seeing how active he was in the haul- 
ing out of the Butte that it prompted you to caution Mr. Bagley 
that he was not to do anything about her; that she was turned.over 
to Weaver and Co.? 

A. No; I did not think anything about Charley Bagley’s work- 
ing at the time, but I did not want them to throw the blame onto 
him for the boat. 

Q. Do you know anything about the contracts made be- 
347 tween her owners and Weaver and Co. with regard to haul- 
ing her out? Did you know about it then ? 

A. Only from hearsay. 

Q. You had no knowledge of what arrangements had been made 
with reference to the hauling out of the MacLeod, except that you 
— generally that Weaver and Co. was to take charge of 
ler 

A. That is all. I did not know anything about it at all. 

Q. Did Weaver & - ask you to make any contract with refer- 
ence to her in any way ? 

be No, sir; said they had seen Baker and supposed it was all 
right. 


Witness fees, $1.50; paid. 
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sworn, and examined on the part of the li ‘ 
and saith : : 


348 


Direct examination by J. H. Davipsox: 


Q. State your full name, age, and place of residence. 

A. My name is Jesse McClenden; my residence is Weston, Platt Co. 

Q. What is your occupation ? 

A. I have been a steamboat man for the last 20 years. 

Q. Where? : 

A. On the Missouri river. 

Q. In what capacity ? 

A. I have acted in almost every capacity on a boat. My capacity 
generally has been pilot. 

Q. How many years have you been a licensed pilot? 

A: I believe it dates 20 years. . 

Q. What boats have you run on as pilot—about how many differ- 
ent boats ? 

A. A dozen or two. I could not tell you exactly. I cannot now 
tell the exact number. 

Q. Had you ever any connection with thesteamer Colonel McLeod ? 

A. Yes, sir; I steered her for a good many miles. 

Q. Was you po on her in the year 1879? 

A. Yes, sir; I went-to Benton on her in 1879, and back. 

Q. The last trip before she sunk ? ° 

A. Yes, sir; I was on her when she sunk. 

Q. After she went to Benton and came back here did she make 

any other trip to some point? : 
349 A. She went down to the fort to put off some men that got 
crippled on her down trip—to Fort Lincoln; then came back 
here to the ways; was tied here to the bank. 

Q. What condition was she in the last trip? 

A. She got some of her timbers broke; I do not know how many 
or how much; I never examined the number of timbers broken on 
her; she was broken bad enough, anyway, so that we had to build a 
bulkhead in her, and then we made our trip without a great deal of 
difficulty ; we took some water, but not much. 

Q. Is that an unusual or a usual thing? 

A. It is quite common for them to get timbers broke; nothing 
unusual at all. . 

Q. Do you know about how often the pumps had to be used on 
the last trip? 

A. It was not a very big job to keep the water out of her. 

Q. About what date was it that you laid her up? 

A. It was some time in November, 1879. 

Q. How far was it above the foot of the ways? ? 

A. Well, sir, I could not say; once or twice the length of her, 

rhaps—once or twice the length of the boat; just enough to have 
her out of the way of the other boat that was being taken out. 

Q. You stayed on board of her? 

A. Yes, sir. 
24—151 
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Q. Was on board of her when she sunk ? 
A. Yes, sir. 
Q. Who dropped her down in front of the ways that day ? 

350 A. Mr. Weaver and their crew; he was boss who had charge 

of the thing; none of the steamboat crew had anything to 
do with it. : 
. About what time in the day did they drop her down there? 
. I should think in the evening about sundown, I guess. 
Where was the Butte at that time? 
. Out on the ways. 
. About how far upon the ways from the water line? 
. She was 50 or 60 feet, from the water. 

Q. Was you out of her in the evening ? 

A. No, sir; J did not walk around her; I stayed on the MacLeod. 

Q. Who stayed on the Macleod on that evening, besides your- 
self? 

A. Charley Bagley, the carpenter, the watchman. 

(. Was there anybody else on board that boat, that you know of, 
except yourself? 

A: I do not know of anybody else on board. 

Q. What kind of an evening was it as to being stormy? 

A. I think it was a tolerable calm evening. I did not notice any 
wind; there might have been a little breeze blowing, but nothing 
strong enough to affect the boat I was on, or I would have noticed it. 

Q. Nothing unusually strong? 

A. No, sir. 

Q. About what time did you go to bed? 

A. I suppose it was between 6 and 7 o'clock. I was not very well 
that evening and laid down early. 

Q. Which side of the boat was your room on? 

A. On the starboard side. 
351 Q. She lay with her bow upstream ? 

A. Starboard side lay next to the ways and my berth was 
on that side. 

Q. Had you gone to sleep when this accident took place? 

A. No, sir; I had not gone to sleep when it happened. 

Q. State what took place,what you did, where you went, and what 
you saw. 

A. When thecrash came I jumped out of bed and looked around. 
There was window lights in the room and I looked out to see what 
was the matter. There lay the Butte alongside of us, and then I 
knew what was the matter. It was a terrible crash ; it quite alarmed 
me. I looked out of the window and saw her lying alongside of 
us. I jerked on my clothes as quick as I could and went down to 
see what was the condition of the hull, and when I got down there 
there was considerable water in it. I heard the water pouring in 
her at different places alongside the hull, and I came to the conclu- 
sion that there was no show for our pumps to save her. When I 
saw that there was not much to be done for her I went upstairs and 
we had a rope thrown out on the Butte. I calculated that when she 
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sank she would turn over, perhaps, not knowing. : 
the bottom of the river rally deop water. o> 

Q. Yes; well, what next did you do? 

A. Well, we and Charley and others had a talk apie est 
and we thought there was no use to go to work pump; 

water was gaining so fast the pumps could not do anything. 
352 Q. Did you see before she sunk, when you first went down, 
anything about the magnitude of the breaks in her side? 

A. The Butte was laying aside of us; I could not find out unless 
I went down in the hull, and I did not think it was necessary. 

Q. From the sound of rushing waters and the quantity in her hull 
you knew the boat could not be saved ? 

A. Yes, sir; I knew the thing had gone up the spout. 

Q. How much of an opening, in your judgment, was there in her 
side to allow such a rush of water? | 

A. I think it must have been considerable; I could not see; that 
is a matter I could not tell anything about, except that the water 
was coming very rapidly, and that is all. 

Q. Was there any appearance of the side next the Butte being 
broken ? 

A. I did not notice anything about that; it was a matter that did 
not concern me; I wanted to see if there was any show to save the 
boat, and I saw that we could not do anything with it. 

Q. How many minutes was it from the time that the Butte struck 
her until she was down on the ground? 

A. It was not over 20 minutes; something in that neighborhood ; 
20 or 25 minutes, perhaps. 

Q. When you went on the deck was the nosing of the Butte rest- 
ing on top of the MacLeod or were the boats in collision or was there 

space between them ? 
353 A. There was nospace between them ; the Butte had crowded 
the MacLeod out from the bank ; I did not see any signs of 
her leaning on the MacLeod. 

Q. Had she crowded her out so that there was space enough to 
float the Butte ? ; 

A. She kind of hung on the end of the ways, but she was princi- 
pally in the water. 

Q. Who was on board of the Butte? 

A. The mate was there; Charley Deitz was there, and perhaps 
one or two more men. I cannot say how many there were. 

Q. What was done; any spars set or anything of that kind? 

A. Not that night ; there was no spars set that night. There was 
quite a number of men camedown. We rang the bells on boats and 
thought we would see if we could do anything, but it was no use. 

Q. What was the condition of things next anes ? 

A. Well, the boat was lying eve easily—laying tolerably straight. 
The stern was a little deeper than the bow. The nose was out of 
the water, and she remained so for a day or two. 

Q. How much water was over her deck ? 

A. I suppose, maybe, 4 feet. I could not say. 
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Q. Was any measurements made of the water to find out the 
depths alongside the MacLeod? — 

A. I did not measure the water ; no, sir. 

Q. Did you see any measurements made? 

A. Ido not think I did. 

Q. What was done the next morning with the Butte? 
Jot A. They tried to shove her down the river, and they did suc- 
ceed in getting her down the river a little ways. She lay 
alongside the MacLeod. 

Q. But she was somewhat free—off from her? 

A. She was against her all the while. 

Q. Where did you stay that night ? 

A. On the boat. , 

Q. How long? 

A. I remained there—do not remember how long—until they 
gave her up—until they gave up all idea of saving her at all. I 
then came uptown. I was sleeping on board of her all night, and 
I felt there very comfortable and stayed there, although, as I thought, 
there was no prospect of saving her. 

Q. Was she listed ? 

A. Not a great deal; she kept tolerably straight. 

Q. Was there any appliances here in the shape of barges or any 
apparatus suitable for raising a sunken boat in that condition ? 

A. Nothing that I know of nearer than St. Paul or St. Louis. I 
did not know of anything nearer than that. 

Q. Had you ever had any experience in raising these boats? 

A. No, sir; I never had any experience in that way. I havesunk 
two boats in my time, but sunk them so much that they did not try 
to raise them. 

Q. Did you see Captain Johnson or Deitz about the Butte about 
the time she was being hauled out? 

A. Yes, sir; more or less all the time. 

Q. Did a hear them giving any instructions about her manage- 

ment! 
300 A. I do not know that I saw them parties giving any or 
hear them give any instructions about handling the boat. 
Q. The master or some one representing each of the boats was 
about the yards more or less? 
A. Captains Johnson and Murphy were both there. 
Q. Do you know Captain Mason ? 
A. Yes, sir; he was there frequently ; he was there stopping on 
the Bachelor. 
Q. Mason was stopping on board of her? 
A. Yes, sir; at the time I believe he was officiating as clerk. I 
do not exactly remember what he was doing on that boat. 

Q. Did you go up the next day to look at the manner in which 
’ the shores had been set to hold the Butte in place? 

A. I never made any examination of them. 

Q. Just preceding the time of the shock, when she came into con- 
tact with the MacLeod, was there any unusual wind sufficient to at- 

tract your attention ? 
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A. I did not notice anything at all. If there was any 
— sg not observe it, and I am very likely to observe things 
or that kind. . 

Q. Mr. McCiennan, from your knowledge of the weight and ton- 
nage of such vessels, would it not —— a wind amounting to 
— hurricane to shake her up when she was settled as she 
was? | 

A. I would say it would take a pretty good wind to move her. 

Q. If there had been any wind there sufficient to move her you 
would have noticed it? 

A. I think I would have observed it. 

356 Q. It would have to be something more than an ordinary 
breeze, would it not? 

A. Yes, sir; it would have taken something more than an ordi- 
nary breeze; I did not observe any wind sufficient to move a steam- 
boat on the shore. | 

Q. Captain, in traveling on these boats as pilot, and from 20 years’ 
service on the Upper Missouri river here, you are more or less familiar 

with the value of steamboats of that class, are you not ? 
ma. Yes, sir; I have had some little experience as to the value of 

ats. i 

Q. In your judgment, what was a reasonable, fair value of the 
MacLeod in the condition she was in the night of the accident ? 

A. Well, taking everything into consideration, I would su 
that she was worth $10,000 at the time. I do not think I should 
have been willing to have taken less than that for her. 

Q. After the accident who remained there in charge of the efforta 
to raise the MacLeod ? 

A. Captain Murphy was there officiating, and his watchman was 
there all the time; did not assist; only requested to stay there. 

Q. Who seemed to be in charge of the Butte at this time? 

A. Her master and mate were there as well as the watchman; the 
mate was there all the time ; he stayed there all wiuter, I believe. 

Q. Captain Johnson there for some time? 

A. He was there; I do not know how long he remained ; perhaps 

- a few days; I do not know how long. 

307 Q. About how much: incline was there to these ways? 

A. I should say it was steep enough to give a boat a 
good run. I know that she came down with force enough against 
the MacLeod. I thought the world was coming to an end. 

Q. Had you known Mr. Weaver prior to this time, when he was 
working about the Butte? 

A. I saw him a few times. I never had any particular acquaint- 
ance with him; was a stranger to him ; I saw him a few times pre- 
vious to that. 

Q. Where was Mr. Bagley at the time of the collision ? 

A. He was down about the bulkheads. He went down there to 
see if he could make some arrangements to stop the leaks, so that he 
could get up and get some sleep. -I went down and he was siand- 
ing around when I went down there; he was trying to get out ; he 
had got his lamp knocked out and he could not see his way out, and 
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I called to him and he says he wanted to know which way to come ; 
I hollered to him and he answered me; said his light was out. He 
said he could not get out, and I said, “ Come this way, Charley ; this 
is the road,” and he finally got out. 

Q. Had the water got up far? 

A. Ido not know how deep the water was at the time; I could 
not see any and I could not see any timbers when I went down 
there; it was getting a little dusky; if I could have seen the water 
I could have seen the timbers, if they had been naked. 

Q. During the preceding day and other days before that you was 

knocking around on the deck, more or less ? 
358 A. I was on the boat all the while. 
Q. See much water? 

A. She was not leaking much ; very little. 

Q. About how often did you think Bagley had to pump her out ? 

A. Not more than—I could not say. Shedid not leak much. 

Q. What did he use? 

A. One of those common hand pumps. 

Q. Was she in such a condition that there was any danger of her 
sinking without this collision ? 

A. No, sir; she had run several hundred miles after she had this 
break. I think we got that break up on the river on the way to 
Benton.. We went up there and came back aguain, and after that 
she made another trip up the river. We went to Fort Lincoln and 
came back here. 

Q. About where in the river was it that she got that break that 
rendered it necessary to put in a bulkhead ? 

A. Somewhere in the neighborhood of 200 miles below. 

Q. Then the bulkhead was put in and you went to Benton and | 
also to Lincoln, you say ? 

A. We proceeded around up- our journey and came back. 

Q. You went to Lincoln and then came back here? 

A. Yes, sir. 

Q. There was nothing in her condition that rendered it neces- 
sary for Weaver & Co. to use any particular haste in getting her 
out ? 

A. No, sir; nothing more than they wanted to get her out. 
309 : Q. It had got to that season of the year when ice begins to 
orm? 

A. Well, there might have been a little ice before that, and pos- 
sibly some that day. It turned a little colder after that, but 

Q. How soon after this accident did it turn cold enough to make 
considerable ice in the river? 

A. I suppose some week or ten days. In about a week or ten 
days it began to freeze pretty hard. 

Q. Was there any way to get chains under Ler and draw her up 
before the arrival of the diver here? 

A. Not unless they had driven down piles on the outside of her. 

Q. Could piles be driven and made secure in such mud and sand 
as is usually found at the bottom of the Missouri river, in your best 

judgment? 
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Mr. McCLenpey, the day following the giving of the above testi- 
mony, was recalled un the part of the libellants, and testified as fol- 
ows: 


Direct examination by J. H. Davipson : 


Q. Mr. McClenden, vou are the witness who has testified heretofore 
in this case, are you not? 
A. Yes, sir. 
360 Q. You stated that you wanted to make an explanation ? 
A. I got my trip to Benton and the trip to Lincoln mixed 
up. I have had so many trips on steamboats that I got the thi 
mixed up. I had fo n it. It was on our last trip to Cow 
that we layed off. We went to Benton and returned here and went 
to Cow Island and returned to Bismarck and got a langled before 
and only made one trip of it, and when I began to study the thing 
over I saw I was in error. 


Witness fees, $1.50; paid. 


361 James Wise, of lawful age, being eo produced, sworn, 
. and examined on the part of the libellants, deposes and 
saith : ; 


Direct examination by J. H. Davrpson: 


Q. What is your full name? 

A. James M. Wise; from Richmond, Virginia. 

Q. What is your age? | 

A. About 46. . 

Q. What is your occupation ? 

A. Pilot on the river. 

Q. How long have you been piloting? 

A. About 27 years. 
-Q. How many years have you been employed on the Upper Mis- 
souri ? 3 

A. That would be hard to tell. I have been employed here and 
on the Upper Missouri. I guess about 17 or 18 years on the Upper 
Missouri, as near as I can get to it; have been on her and all her 
tributaries. 

Q. Was you employed as pilot on the steamer McLeod in the fall 
of 1879? 

A. 1879? I cannot tell you. 

Q. The last season that she ran ? 

A. Yes, sir; I wason the last trip she made to Benton. Yes, sir; 
was pilot; Captain on ge Sra captain of her. Yes, sir; was pilot 
on her and Edwards was clerk. 
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Q. Very well; when and what accident happened to her in any- 
thing on her trip to Benton? : 

A. Nothing that hart her at all. 

Q. Nothing that made her unseaworthy ? 

A. Nothing at all. 
362 Q. Nothing that made her unseaworthy ? 
A. Nothing that made her unseaworthy ; no, sir. 

Q. Did she run onto a snag or onto rocks? 

A. We ran her onto a little rock a little below Carroll and broke 
some timbers in her. 

Q. Was there a bulkhead fixed around a wound in her bottom at 
that time? : ‘ 

A. Not that I know of. I was pilot of the boat—this MacLeod. 

Q. Yes; well, did she go on to Benton and complete her trip? 

A. Yes, sir; we went on to Cow Island. Captain said he would 
like this boat to go on to Cow Island, and then we made a trip after- 
wards; when she got down there, I quit her then. 

Q. Yes; did you come back on her when she went to Cow Island ? 

A. I went to Cow Island; I brought her down when she came 
down here,and Baker was here, and he told me I was sick, and they 
got a man—an old man—Jesse McClendon, and they went to Bu- 
ford—Fort Buford—that is a place between Bismarck and Benton. 

Q. Yes; well—very well—was you on board of her when she 
came back to Lincoln after her last trip to Cow Island ? 

A. What, when she brought those wounded men ? 

Q. Yes. 

A. No, sir; I was not. 

Q. What condition was she in as to seaworthiness when you 
left her? : 

A. In a good seaworthy condition; as seaworthy a boat 
363 as ever I steered. There was nothing at all about her 
that would make her unseaworthy. She was in a good con- 

dition. Of course after a boat 

Q. Well, any vessel that runs up here in the fall is bound to be 
hurt one way or another ? 

A. Yes, sir. 

Q. Are you familiar, by piloting boats and running in the Upper 
Missouri, with the value of boats of that class? 

A. Well, I ought to be; I guess I can tell about as near as any- 
body can. 

Q. In your judgment, what was the fair, reasonable value of the 
MacLeod when she landed here at the foot of the ways, after her last 
trip and befure the accident in the year 1879? 


Objected to as incompetent. 


A. Between fourteen and sixteen thousand dollars ; that was what 
she was worth ; I could not replace the boat for that money now. 


Witness fees, $1.50; paid. 
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Direct examination by J. H. Davimsos: 


Q. What is your full name? 
° Ags Marratta. 
at is your ege? 
A. I am 41. a 
Q. What is your occupation ? 


A. At present I am operating and managing a line of steamers 
Q. What line? 

A. The Coleson Line. 

Q. How long have you been in steam boating ? 

o I have been engaged in steamboating since 1852. 


Do you own an interest or have you owned an interest in dif- 
ferent steamboats? 

A. I have, and do at present. 

Q. About how many different steamboats have you built or bought 
or have owned interests in ? 

A. Well, sir, I could scarcely enumerate the number ; I have been 
in the building business—my brothers, myself, and others—since 
about 1861. 

Q. Are you familiar with the cost of building and the value of 
such steamers as are now used or have been in use on the Upper 
Missouri for the past 5 years? 

A. Yes, sir; I think I am. 

Q Have you bought or built any steamers for that trade during 
that time? 

A. Yes, sir; several. 
365 Q Was you here in the fall of 1879? 
A. I was. 7 

Q. Had you any connection with I. G. Baker & Co. or the Col. 
MacLeod at that time, or have you any connection with I. G. Baker 
at present? i 

A. We had none at that time and have not at present. 

Q. Had you any connection with or interest at that time in the 
business of I. C. Power & Co. or the steamer Butte, or have you any 
now ? 

A. No, sir; we had not then and have not now. 

Q. Were not the boats operated and controlled by both of those 
parties competing with the boats managed and controlled by your- 
self to a certain extent? 

A. Yes, sir; to a certain extent they were. 

Q Did you know the steamer Col. MacLeod ? 

A. Yes, sir; I did. 

Q. What was her character and what her thickness for an Upper 
Missouri river boat? | 

A. Well, sir; she was considered a very good steamboat for the 
purpose she was intended—that is, an Upper Missouri river steamer. 
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Q. Do you know what year she commenced business on the Upper 
Missouri ? 

- A. I do not, sir; I do not recollect. 

Q. One of her owners—Mr. Isaac G. Baker—has told us under 
oath that she was built expressly for the business of their firm in 
1878, commencing to do business in the Upper Missouri during the 

season of navigation of 1878; ran until the close of the season, 
366 and commenced business aguin in the spring of 1879 and ran 

through that season. It is shown by the evidence of her car- 
penters and others upon board of her that in the latter part of the 
season she met with some injuries on the rocks in the Upper Mis- 
sourl, by which some holes were knocked in her bottom, and that 
some of her timbers were broken so that it would be necessary to 
put her in complete repair—to replace, in whole or in part, some 30 
or 40 of her floor timbers, and to replace a portion of her bottom 
plank, depending upon how badly the bottom might be found to be 
Injured after the vessel was hauled out. It is shown that she was 
landed at the foot of the temporary ways, upon which repairs were 
to be made during the winter of 1879, at or near Bismarck, and that 
later she was ready to be hauled out on the night she was sunk. 
Taking these statements as correct and supposing that her — 
would cost somewhere from one thousand to twelve hundred dollars 
to put her in good condition, what, in your judgment was her fair 
market value, lying here at the foot of the ways, on the evening of 
November 17th, 1879? 


Objected to as incompetent and not in proper form and hypothet- 
ical. 


A. Well, sir, of course, to answer the question as you gave, to sup- 
pose the boat to want the repairs—supposing the boat to want the re- 
pairs to the amount of twelve hundred dollars, I believe 

Q. I suppose that the case. 

A. And, judging from the stock we own ourselves, I would con- 

sider that boat worth, possibly, from thirteen to fourteen thou- 
367 sand dollars. I never, of course, like to put a value on other 
people’s property, but sometimes we have occasion to ascer- 
tain the price of boats and, of course, they vary like anything else. 

Q. Aside from the hypothetical statement of facts which I have 

= you, from your knowledge of the boat and her capacity for 
pper Missouri river business, and presuming that she was in good 
es, what would you have supposed her value to be at that 
time? 

A. Well, sir, I would have considered her worth $15,000 if she 
had been in good repair. 

Q. Was it the usual condition of boats coming out of the Upper 
Missouri river trade at the close of the season as having more or less 
damaged hull ? 

A. Well, sir, that depends upon the persons what were handling 
the boat. Some of them would come out in good condition and 
some of them ‘worn out. 
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Q. Was it usual or unusual for the U Missouri river boats to 
have holes knocked in their bottom, so it is to build 
temporary bulkheads in order to complete their trip—the season’s 
business ? 

A. In my experience here for a number of years I have had that 
only happen once, as far as that, was concerned, and that was last 
season. 


Cross-examination by C. D. O’Brirn: 


Q. You regard the knocking of holes in her bottom to be a very 
serious damage to her, do you not? 
A. Yes, sir. 
368 Q. Supposing that the boat is damaged to the extent that 
100 feet of her floor timbers would have to be removed, you 
would regard that as very serious damage, would you not? 

A. Yes, sir. 

‘Q. Suppose that the boat was damaged so that when she was 
lying at the levee she would have to be pumped out to keep her 
from sinking ? 

A. The owners would not want, possibly, anything of the kind. 

4. What, in your judgment, would have been the valuation of 
thie MacLeod in 1879 if she was in such a condition that they had 
to: pump her out here while she was lying at the levee ? 

- A. Well, Mr. O’Brien, if, from the things that you speak of—first, 
‘of her bottom being broken—timber broken—it would make the 
“ boat, you know, in bad shape ; I will explain if you wish. 

Q. No; would you consider her valuation if she was in such a 
condition that she had to be pumped out as I have said ? 

A. Her value then, of course, would only be changed by what re- 
pairs it would take to put her in good condition. 

Q. If the repairs would cost four or five thousand dollars that 
would depreciate her value to that amount? 

A. Of course. 

Q. Then your best judgment as to the estimated worth, $15,000, 
was when she was in good order? 

A. Yes, sir. | } 

Q. That is, in your best judgment ? 


A. Yes, sir. 
» 369 Q. How late did you stay in Bismarck that fall ? 
A. Until very cold weather. I could not remember the 
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date. 

— Q. As late as the occurrence of the accident? 

A. No, sir. | 

Q. You left before this occurred? 

A. Yes, sir. 

Q. About how long? 

A. I do know; possibly about 3 weeks. 

Q. In October? 

A. Yes, sir. | 

Q. You know nothing of the condition of the “ McLeod” person- 
wf ally when she was lying here at the levee? 
A. No, sir. 
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Witness fees, $1.50; paid for Marratta. 
1.50: C. S. Weaver. 
- “ 150; “ “ Barney Flynn. 
. “« 150; “ “* P. Murphy. 
- “ 150; “ “ Jesse McClenden. 
e ° 2 °C * Ee 


ei Maiciitisin senna secoth wssintinnitiinan nlaltiiiigasslidaaiaiiitiatniiepamiaaae $7 50 
Reporter's expenses to Bismarck and ret. --....----------. 14.50... . 
4 paid by libellants --__-- 20: = ae 
Charge for taking and transcribing testimony, 455 fols,at12 {| = 
CET, ccs c cntectncunnstunanatelbaals 


(Endorsed :) Filed November 22nd, 1882. Wm. A. Spencer, clerk. 


370 Depositions Taken at Bismarck, D. T., in the Month of Apri 
1882. 


Unrrep States Crrcuir Court, ' 
District of Minnesota : i 


In the District Court of the United States. In Admiralty. i. 4 
Isaac G. Baker ef al. vs. Tomas C. Power ef al. Ey . > 
J. H. Davidson appeared as proctor for the libellants, C. D. ~ } bs? = 
O’Brien appeared as proctor for the respondents, and J. K. Weatherby 
appeared as notary public. 
Captain JoHnson, of lawful age, being produced, sworn, and ex- : 
amined on the part of the respondents, deposeth and saith : 


Direct examination by C. D. O’Brien: 


. Captain, what is your name? 
A. M. Johnson. 

What is your age? 

44. 


Residence ? : 

Leavenworth, Kansas. a 

What is your occupation ? : 

Steamboat man. ee 

You are the master of the steamer Butte, are you not? 

Yes, sir. 

How long have you been master of the Butte? 

I was three years. 

The last three years ? 

Yes, sir. 

How long have you been engaged in the steamboating busi- 
ness ? ¢ 

“371 A. Since 1865. 

Q. How long on the Missouri? 
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A. Yes, sir. 


Q. You were in command of the Butte during the season of navi- — 


Q. Was she running in the U Missouri trade that year? 

A. Yes, sir; from Bismarck to ton. 

Q.. Where did you lay her up that fall? 

A. At Bismarck. 

@. State the time and month. 

A. The 12th of November. 
- Q When you laid her up was she dismantled ? 

A. All dismantled and laid up for the winter. 

Q. Did you pay off and discharge the crew? 

A. They were all paid off and gone home, except the watchman 
to take charge of her—to take care of her property through the 


winter. 


Q. Did you make a contract with Weaver and Co. for the hauling 


out of her on the ways that fall ? 

A. Yes, sir. 

Q. The ways here were operated by Weaver and Co., were 
372 ~=sthey not? 
A. Yes, sir; I made a contract with them known as Ex- 

hibit “B” in Weaver’s testimony. 

Q. After that contract was made what did you do with the boat? 

A. My contract with them was to drop the Butte down to the foot 
of the ways and they would take charge of her. | 

Q. What date did you drep her down to the foot of the ways? 

A. About the 14th, I think. 

Q. About the 14th of November? 

A. Yes; to the foot of the ways, where they could handle her 
without any extra expense. 

Q When you dropped her down to the foot of the ways what did 
vou then do with her? | 

A. Turned her over to Mr. Weaver. 

Q. Did you surrender her to his control completely ? 

A. Yes, sir; the full management was turned over tohim. The 
full management of the boat was turned over to him. 

q Did you retain any custody or authority or control over her 
at all? 

A. None whatever; only what property was on her for the watch- 
man to look after. 

Q. As to the handling of her, the fastening of her on the ways, 
and the management of her on the ways, did you have any au- 
thority or control whatever? - 
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A. None whatever; I never used any. 
Q. Did you in any manner direct or suggest as to the manner of 
her being hauled out or kept on the ways? 

373 A. None, to my knowledge. 

Q. Who was the watchman ? 
A. Charley Deitz. 
Q. He was the watchman ? 
A. Yes, sir; the man I hired to take care of her through the 

winter. - . , 

Q. He had been mate on her, had he not? G - 
A. Yes, sir. 
Q. Had you paid him off and discharged him as mate. and had 

his time commenced as watchman ? 

. Yes, sir. : 

His commission and authority as watchman had ceased ? 

Yes, sir. . 

When the crew was paid off? 

. Yes, sir. 

And this was all done before she was hauled out on the ways” 

. Yes, sir. 

Before she was taken hold of by Weaver and Co.? 

. Yes, sir. 

. What are the duties and functions of a watchman ? 

. Simply to look after and watch the property of the boat; to 
keep it from being stolen ; safe from fires; all he could do; if she 
was in the river, to keep her afloat. 

Q. A great deal of furniture is generally left in these boats, is it 
not? 
A. Everything is left on the boat. 
Q. Everything ts left on the boat? 
A. Yes, sir. 3 
Q. And the watchman is required to take charge of those things? 
A. Yes, sir; he is held responsible for what is on her. 
374 Q. And that is the limit and authority of his duty ? 
A. Yes, sir. 
Q. Were you present and did you observe the operation of the 
hauling out of the Butte? ; 
_ A. Yes, sir; I was there. They hauled her out as far as thev 
could pull her ; they pulled her out in about-two hours. It wasnoon % wed 
then, about the time they got her out, and all hands went to dinner, 7 
and I saw all I wanted to see and did not come down to her any @~ - 

- more that evening. I was stopping at the Sheridan House. About 
9 o'clock at night 

Q. The Sheridan House is about a mile and a half from the ways, 
is it not ? 

A. Yes, sir. 

Q. About noon, wher they got her hauled up, you saw all you 
wanted to see, and left ? 

A. Yes, sir. ~ 

Q. You did not go back until after the accident? 

A. No, sir. 
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Q When you left her do you know whether or not she had 
reached her berth on the ways? 

A. They did not have the ways finished out full length to hold 
the boats; had men at work at that. They intended to finish the 
wevs out and pull her further up. 
ie een you left there she had not reached her permanent winter 

9 

A. They meant to pull her about 30 feet up further. 

Q. When you left was the tackle taken off? 

A. No, sir; everything was on her as they pulled her out of the 
river. He had commenced taking off some. 

Q. Had she been stayed or p at the time you left? 
37D A. They had a shore at each of her. Her rigging was 
ali on her, and it was not necessary to shore her then. 

Q. The shoring that you saw—was it temporary or permanent ? 

A. Only temporary. 

Q. Do you know whether or not they put on any hutchicks at the 
time you left? 

A. Not at the time I left. I had not been down there more than 
a couple of hours. 

Q. Did Weaver & Co.,or any of their men in charge of hauling 
her out, consult with you as to the hauling of her out? 

A. They had already hauled out other boats and were pretty well 
posted. Captain Grant Marsh, when they were pulling out the 
first boat, suggested things tohim. After he had got the Eclipse out 
= understood the things pretty well and managed the things him- 
self. 

Q. Was there any talk to you with reference to the matter of her 
peing laid temporarily on the ways before they removed her to her 

? 


A. None at all. 

Q. The manner of hauling them out and their being placed upon 
the ways was run by Mr. Weaver alone? 

A. Yes, sir. 

Q. That was run by Mr. Weaver? 

A. Yes, sir. 

Q. You had no right of interference in the matter, one way or the 
other, as to the hauling her out and the placing of her on the 

ways ? 
346 A. I paid him so much money to pull her out during the 
winter and looked to him to do it. 

a You had no right of interference in the matter one way or the 
other ? 

A. No, sir. 

Q. After you had turned her over to him at the foot of the ways 
did vour relation as master of the boat cease ? 

A. It had ceased when I was paid off with the balance of the 
crew. 

Q. That was before you dropped her down on the foot of the 
ways? 
A. Yes, sir. 
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Q. So that at the time this boat was hauled up onto the ways you 
were not her master ? 

A. No, sir. 

Q. Did you represent the owners in any other capacity then? 

A. None whatever at that time. After I signed the contract with 
Weaver and Co., on the 14th, my duties were done. 

Q. Was there anybody else here representing the owners at that 
time ? 

A. There was Barr, the agent, here. 

Q. He was the shore agent ? 

——— I think he had left a day or two before the accident hap- 
pened. 

Q. Captain, when did you next see the Butte after vou left her, 
at noon, vou say ? 

A. The next morning after the accident. 

Q. You saw her the next morning, after the accident ? 
Yi) A. Yes, sir. 
Q. At about what time? 

A. About 9 o'clock. 

Q. What condition of things did you find when you went down 
there the next morning ? 

A. I found the MaclL<od sunk and the Butte floating, laying along- 
side of her. 

Q. Had the Butte been cleared from the MacLeod ? 

A. Yes, sir; all free. Weaver went to work and thought he could 
get her out again, but found that he could not do it and let her lay 
there. There was not room between where the MacLeod lay and 
the ways to get her out. 

Q. Was any part of the Butte resting on the MacLeod or pressing 
down on her, or was she clear—floating—and laying as a boat would, 
one alongside of the other. 

A. When she went into the river the Butte had no lines out, and 
the watchman was sent over and made a line fast and catched her 
to keep her from going down the river. 

Q. Did vou notice any breaks in the MacLeod ? 

A. No; I could not see any on her; her hull was under water. 

Q. Did you notice any staving or breaks on the Butte ? 

A. Yes, sir; her railing was broke, her upper works, her nosing ; 
her boilers was moved some; I do not know whether it was done 
by going over the loge or not—I do not know. 

Q. No damage to her hull? 

A. No, sir; no material dam 
378 Q. Well, did you do anything about the matter ? 

A. Ng, sir; I just told Mr. Weaver that I wanted the boat 
out ; that she was at his risk and that he must get her out. 

Q. What did he say to that? 

A. He said he would do all he could. I told him that in case he 
did not get her out that he would have to bear the expense of keep- 
ing her afloat in the winter, and I left her in hischarge and refused 
to take any control of her and pay any money on her. 

Q. He kept trying to get her out during the winter, did he not ? 
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Q When did you got away 
n did you get away? 

A. Second day after the accident. 

Q. So far as you know, did that boat remain in charge of Weaver 
all winter? 

A. Yes, sir. 

Q. When did you come back in the spring ? 

A. I came back in March. 

Q. Where was she then ? 

A. Sull lying at the foot of the ways. 

Q. In the custody of Weaver and Company ? 

A. Yes, sir. : 

Q. Did they afterwards haul her out on the ways? 

A. They cut the ice, and as the river rose kept pulling her out— 
getting her up, as far up as they could, on the ways, and when the ice 
broke they shoved her out. 

Q. And so they finally got her out? 

A. Yes, sir. 

Q. Did they afterwards launch her in the spring ? 
319 A. Yes, sir; they put her back in the river. 
Q. So they finally carried out their contract with you? 

A. Yes, sir; and I paid them. 

Q. What, if anything, did Mr. Weaver say to you in relation to 
his taking care of that boat all winter? 


Objected to as leading and being immaterial and hearsay. 


Q. What I want to get at is this: You sav he had charge of her 
all winter; you were not here during the winter; and what I want 
to know is what he said in relation to taking care of her. 

A. He told me when I came back that she had cost him* about 
eleven hundred dollars before they get her back into the river. 

Q. What did that arise from ? 

A. Keeping her afloat here during the winter ; trying to get her 
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_ out; cutting the ice from under her in the spring; blocking her up, 


and putting her back in the river. 

Q. Did you ever, from the time you turned that boat over to 
Weaver and Company at the foot of the ways, resume charge or con- 
trol of her until after they had put her back into the river? 

A. Only to repair what was broken. | 

Q. What is the custom here to repairing boats; are the repairs 
done by the owners? | 

A. Yes, sir; that has always been the custom here; all Weaver 
& Co. were to do was to pull the boats out for so much money, block 

them up, and put them back into the river again when they 
380 were repaired by the owners, and the owners were to do their 
own repairing. 

Q. The owners were to do their own repairing. 

A. Yes, sir. A 

Q. They took no part in the hauling of them out and keeping 
them on the ways? | 
26—151 
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A. No, sir; they just paid them so much for hauling them out on 
the ways. : 2 

Q. Who was responsible for the care of the boat in hauling her 
out, propping her up, and keeping her on the ways? 

A. They were responsible; they had her in charge—Weaver & 

Q. When did you resume your position as master? 

A. I took charge of the boat after I paid Weaver and settled up— 
after she was in the river. 

. Did Dietz go on with you the next season as mate? 

. He went out as mate. 

. When did his commission commence again ? 

When we commenced ; when they got her back into the river. 

. When they got her back into the river in the spring? 

Yes, sir. 

. Did vou see the Colonel MacLeod when she was dropped down 
at the foot of the ways? 

A. I saw her when they were handling her above the ways—50 
or 100 feet above the ways. I did not see her after she was dropped 
down at the foot of the ways: I did not go down that evening. 

Q. You did not know anything about it until after the accident, 
that the MacLeod had been dropped down at the foot of the ways 
and moored there over night ” 

A. I did not. 

(). Did you know anything about Weaver and Company's inten- 

tion to do that? 
351 A. I knew that they were trying to get her down, but I did 
not think they would get her down that night: there was so 
much ice running. 

Q. Did you know of their intention toe moor her at the foot of the 
ways over night? 

A. I knew that they were going to pull her down. 

Q. You did not suppose that they were going to tie her up at the 
foot of the ways, did you? 

A. No, sir. 

Q. Could not the MacLeod have been moored out of danger, so 
that she could have as readily been put on the ways as a _ practical 
matter ? 

A. Just as well; yes, sir. 

Q. Was there any reason or necessity of taking that boat down 
there and mooring her right in front of the ways and leaving her 
there over night ” 

A. The way it was there was really no necessity ; if the river had 
frozen it would have saved them considerable expense bv leaving 
her at the foot of the ways. 

Q. It was a mere saving of convenience ? 

A. Yes, sir. 

Q. In your opinion, was it good judgment, under the circumstances, 
the Butte not having reached her berth and being only temporarily 
stayed, to take the tackling off and leaving her in that condition on 
the ways, with the MacLeod laying at the foot of the ways? 
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A. I think it was carelessness and incompetency. 

Q. If you had any authority or control of those ways 
ee asin you have permitted a thing of that ki 

e7 
382 A. No, sir; I would not. 

Q. That is one of the main features in getting a boat on 
the ways, is it not, to properly secure her before you take the rig- 
ging off of her? 

A. Yes, sir. 

Q. How long had you known the MacLeod ? | 

A. Eversinceshe camehere. I do not know what year that was— 
about three years ago. | 

Q. She had been running in the same trade you had ? 

A. Yes, sir. 

Q. To and from the same ports? 

A. Yes, sir. 

Q. And had you frequent opportunities of observing her and see- 
ing her condition ? 

A. No; only seeing her in passing. She ran from Cow Island and 
Benton one season, and the next season she ran from here—the 
season she was with us. 

Q. Did you notice what her condition was after they laid her up 
that fall ? — 

A. Yes, sir; I saw carpenters at work all the time trying to k 
leaks down. She was broke badly in her bottom where on had i 
over some rocks. Carpenters were at work on her nearly all the 
time—night and day. 

Q. How was it about pumps ? 

A. I think they kept pumps going most of the time trying to 
keep the water down. 

Q. Do you know whether or not they kept pumps going after she 
was dismantled and before they d her down at the ways? 

A. Yes, sir; they had to keep the water from gaining on her. 
3383 q. You are familiar with the value and worth of steam- 

boats of that class, are you not? 

A. Well, ves; I have some knowledge of it. 

Q. What, in your ju t, was the value of the MacLeod in her 
condition as she lay at the foot of the ways before the accident? 

A. Well, sir, if you mean just what she was worth then, I would 
not give thirty-five hundred dollars for her. 

Q. Why, Captain ? | 

A. She was all broke up and would have cost at least four or five 
thousand dollars to repair her, and she could not have been sold for 
over eight thousand dollars in good repair. 

Q. If she had been in good repair she would not have been worth 
over eight thousand dollars ? 

A. No, sir; if that. 

Q. What would you consider the value of her naked hull as she 
lay there dismantled, without machinery; what was the value of 
that hull alone? , 

A. Well, it was very nearly worthless the way it was. 
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Q. Well, could you put a value on the naked hull ? 
- A. About twelve hundred dollars. | 

Q. She was a small boat, was she not? 

A. Yes, sir. 

Q. How much smaller than the Butte in tonnage? 

A. She was a two-hundred-ton boat and the Butte a four-hundred- 
and-five. I judge that; I do not know that I ever seen her tonnage. 

Q. Captain, in your judgment, could the MacLeod have been raised 

at that time—after she was sunk ? 
384 A. Yes, sir; the next two or three days or the next ten 
days. 

Q. With the tackle and appliances which they had at the ways 
you think she could have been raised within the next eight or ten 
days? 

A Yes, sir. 

Q. At about what expense to put her on the ways? 

A. I suppose it would have cost them fifteen hundred dolJars. I 
suppose about that. They could have got shores under and driven 
spiles along. 

Q. And did Deitz while they were hauling her out interfere; have 
anything to say ? 

A. Nothing to say. I do not know as he was ever around. 

Q. Some of those who have given testimony in this case claim 
that he was assisting. 

A. If hedid it was voluntary with him toassist Weaver. I never 
had any knowledge of his assistance. 

Q. Would you have permitted it if you had known it? 

A. If he done it to accommodate and help them along. 

Q. You would not have let him exercise any authority ? 

A. No, because he had no authority. His place was to watch 
the boat and property on her. 

Q. Captain, is there anything else in this matter that you would 
like to state? 

A. I believe I have stated all I know about it in getting the boat 
off of the ways in the spring. Weaver hired Deitz to boss his men 
and paid him out of his own pocket. He acted as boss in getting 
her out the last time in the sprirg. 

Q. Hired himself before he joined the vessel as mate? 

A. Yes, sir. 


385 Cross-examination : 


Questions by J. H. Davipson : 


Q. You are one of the part owners of the Butte? 

A. Yes, sir. 

Q. And a defendant or respondent in this particular suit ? 

A. Yes, sir. 

Q. You say that when you paid vourself off as master and dis- 
charged your crew, the 14th of November, that you ceased to have 
any authority or to exercise any control whatever about the Butte 
thereafter ? 
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A. ne tee balance of the crew somewhere along 
about the 14th. I do not remember the date. 

Q. Was it the date you had delivered the boat to Weaver and Co.? 

A. No, sir; it was before I turned her over to Weaver & Co. I 
do not know the date exactly. I turned her over to Weaver & Co. 
the same day as I signed the contract. I had a contract to turn 
her over the same day. 

Q. The testimony of other witnesses shows that the accident oc- 
curred on the evening of the 17th of November. The contract put 
in evidence and signed and marked Exhibit “ B,” by the deposition 
of Weaver, shows—to be dated the same day—the 17th of November ; 
that is probably the correct date? z 

A. Yes, sir; because the accident happened on the same day on 
which the contract was signed. I knew he was going to pull the 
boat out that morning, and I made him sign a contract before he 

took hold of her. Exact dates I do not recollect. 
385 Q. When they put the straps on her and commenced to pull 

a her out onto the ways was not vou and Deitz both on board 
of her? 

A. On the bank or on the boat—-yes, sir. I donot know that Deitz 
was standing on the bank. ; 

Q. Did you stay there and watch him most of the evening when 
they pulled on her the previuus evening? Mr. Weaver has testified 
that he commenced to pull on her in the evening and pulled her up 
until, he thinks, she was about out of the water; then he rested her 
until the next morning and then hauled her up to the point where 
she stopped. 

A. That is correct. 

Q. Was you there in the evening when they made the first pull 
on her? 

A. All the time they were bringing her out; I was there at both 
pulis. 

Q. You witnessed both pulls? 

A. Yes, sir; I was on the shore observing the tackling and the 
manner in which she was made fast. Every one is interested to see 
his own property taken care of. 

Q. What experience had Mr. Weaver had in pulling out and 
handling vessels on ways? 

A. Well, he had pulled out the Eclipse and the Bachelor before 
he had taken hold of the Butte. . 

Q. He had done this within a few days? 

A. Yes; that is all the experience that I knew of him a 

Q. Then you knew he was not an experienced man in handling 

boats prior to his taking hold of this enterprise ? 
387 A. I did not know it until after I saw him handling the 
Eclipse, Captain Marsh was around there (an old steamboat 
man), and made suggestions to him about the work, and after that 
he seemed to get along all right. He pulled both boats out. 

Q. Then vou was present and saw his manner of handling the 
Eclipse and the Bachelor, and what conclusion did you arrive at as 
to his ability and competency for doing work of that kind? 
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A. I considered him all right after he got the hang of it, because 
he pulled the other boats out without any trouble. He made it 
known himself before he took hold of the boats that he did not 
know anything about that business, and said that any su ions 
anybody had to make he would cheerfully accept of it and would 
not be offended. 

Q. He talked that way about the time before these contracts were 
signed ? j 

On When he commenced on the first boat. 

Q. That was before he signed the contract with you ? 

A. Yes, sir; before he signed mine; I do not know about the 
others. 

Q. After the Butte had slid down onto the MacLeod you remained 
how many days? 

A. I left next morning; on the morning following. 

Q. Did you give any permission for the use of her boilers to get 
up steam, to set any spars, or to run any siphons about raising the 
MacLeod ? : 

A. After I got down to Leavenworth, towards spring, they tele- 

graphed me and wanted to use the boat’s steam, asking per- 
388 mission to raise steam on her, and I gave it to them. I do 

not know whether that was Mr. Baker or who asked the 
information; Captain Murphy, I guess; I do not now recollect. 

Q. You and your crew dropped the Butte down to the foot of the 
ways ? 

A. Dropped her just so she would lap on the ways where you 
could get hold of her easily. I first landed her below the ways and 
Mr. Weaver made me take her above. 

Q. You speak of ice running. Was there considerable ice form- 
ing then along the shore in the river; was there much ice running 
in the river ? 

A. It was freezing some. 

Q. Well, it had reached such a season in the year when steam- 
boat men might reasonably expect a cold wind or a cold night or 
two would make ice so that it would be very troublesome ? 

A. Yes,sir; it had got so that it would be likely to block up most 
any time. 

Q. When did you come back to Bismarck first, after you left 
immediately following the accident—not until spring? 

A. About somewhere in March; the middle or latter part. 

Q. You say you did not know — Deitz giving any directions or 
assisting about handling the lines or tackling in getting out the 
Butte. Was you there pretty much all the time while she was being 
drawn up? 

A. I think I was there most of the time. 

Q. Did not Mr. Deitz boss one set of the lines because he was 
familiar with handling lines? 

A. If he did it he done it at Mr. Weaver’s request. 
389 Q. Did he do it? 

A. Not to my knowledge ; I did not see him at work there ; 
I do not know that he did. 
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Q. Now, was you down there night and day most of the time or 
only during the day? 
ae the day; I stayed up at the hotel; took my meals 
there. 

Q. You speak of seeing the MacLeod frequently after she landed 

above the ways ; how often was you on board of her? 

A. Only once, I think. 

Q. You was on board of her only once ? 

A. Yes, I think ; that is, when she lay above the ways 100 _— 
® orso. When she was dropped down to the foot of the ways I was 
| on board of her and saw the carpenter at work, and he said it was 

all — could do to keep her afloat ; I did not pay much attention 
to her. 

Q. How often was you on board of her from the-time when she 

landed, the 14th of November, to the 17th, the day she was wrecked ? 

A. I may possibly have been on her twice—not oftener. 

Q. Not oftener than twice ? 

A. About twice, I think. 

Q. How long did you stay on her? 

| A. Simply a few minutes. 
’ Q Did vou go down into the hold? Did you go down under the 
deck ? : 
= 
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A. No, sir; I did not go down: I saw the carpenter at work down 
there, and I asked him what he was doing, and he said he was stop- 
ping Icaks. 

390 Q. Then, of your knowledge, then you say that she was in 

a sinking condition and was not worth anything, you are 

| only testifying from the facts you ascertained on two visits, and 
when y6éu only stayed on her a few minutes at a time? 

A. I could see from the general appearance of the boat. 

Q. And was that all the information you had—your personal 
observation by these two visits ? 

f A. That is all. 
| Q. You say that she was 3 or 4 years old? 
A. I do not recollect how old she was. I do not know when she 
came out. I judged about three or four years. : 
Q. You are as positive about her age as you are about her condi- 
tion ? 
© A. She had been in the river three or four seasons. From the 
looks of the boat her condition was bad, as bad as it could be. I 
could look down the hold and see that she was fall of water and 
broke in different places. 
Q. What time of day was it when you visited her the first? 
A. I think it was 10 or 11 o'clock. 
Q. How long did you stay on board of her at that time? 
A. Probably an hour; probably somewhere along there. 
Q. How much water was in her hold at that time? 
A. It was ice and water together. She was making about five 
inches of water in places in her, I should think. 
Q. What day was that? 
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A. I do not know whether it was the 13th or 14th-or 15th ; 
391 somewhere along there. 
Q. The ice and water was over deck so that you could not 
see her timbers? 
A. Forward—at the bow of the boat. 
Q. Then, you about seeing broken timbers in her broken 
; how cou vou see that if the water was over her timbers ? 
A. That is forward of the boilers where she was the heaviest, but 
gr gr nape mee arn alae 
Q How deep was the water in the open hold 
A. In some places there was not any at all; it will be drawn 
to where the boat is the heaviest ; water will go to the heaviest 


. The next a I think. 

How much water was in her then? 

I do not know that I paid any attention to her particularly. 
Did you make any further examination of her broken timbers 


A. No. sir: it was none of my business; I did not make any. 
Q. Suppose you was advised by the testimony of Silas Adkins, 
steamboet inspector (whom I presume you know), that that boat was 
built and came out here in 1378, in July, and that she ran through 
that season and ran in 1879 and was marked upon his register on 
the 10th day of April, 1879, as being valued at $13,000. Would 
that make any difference, in your opinion, as to the value of the 
boat at that time? 
392 A. No, sir; not a dollar's worth. I would not give 30 
cents more than the price I set on her- 

Q. ould the fact that she was only a season or two seasons old 
make any difference in your valuation as basing it upon your opin- 
ion that she was 3 or 4 vears old? 

A. None whatever in the condition she was in here. 

Q. Upon what do you base your judgment that it would take four 
or five thousand dollars to have repaired her—to have put her in 
good condition ? 

—_ I — that = would have had to had new floor timbers all 
way and new om, a great many new floor timbers—probably 
half of them. 

Q. If the testimony of men who carefally examined the timbers 
goes to show that there was only 30 or 40 of her timbers broken at 
all or affected and perhaps a hundred feet of her bottom that had 
been scarred.or injured and would have to be replaced, would you 
still set the cost of her repairs at three or four thousand dollars, 
taking it for granted that they were not mistaken as to the amount 
eK 

A vy could not tell anything about her damage. I am judg 
ing the boat from what it takes to get boats repaired, and I — 
(Interrupted.) 

Q Well, Captain, experienced men, then, examining her care- 
fully and counting the broken timbers and looking at the plank 
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from the inside, as far 
393 ~=—s could not give 


have been raised in the 10 days suc-. 
t What appliances were there here; were there 


Well, 
under her, and 
Q How could 
diver here or other 
A. They could 
hauled her back ; 
ee 
A. Driv 
t® with jack screws. 
« Q Was there an outfit of jack screws here sufficient to raise a 
-“— boat of the tonnage of the Macl od? 
A. Yes; there was plenty of jack screws here. 
Q Was there of enough and strong enough chains? 
A. I do not know about that; I do not know whether there was 
or not; there might have been. 
Q Did you interest yourself to find out whether there were appli- 


ances accessible to be used in raising the Macleod ? 
ir; I did not; I did not care anything about her, and it 
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Q And at that time vou had no thought that it was a matter in 
which you would be called upon to assume any responsibility as 
part owner of the boat? : : 

A. If she was a boat of mine I would have raised her in 
395  10days; I would have raised her in 10 days without any 
trouble. 

Q. In order to form a correct value of the hull, of machinery, 
are not these several parts going to make up one steamboat to be 
taken in connection each with the other? 

A. Yes, sir; to acertain extent. 

Q The machinery of the MacLeod would not be of much account 
for a much larger vessel, or to put upon the market without a hull 
shaped to fit it? 

A. I do not suppose it would be of much value. 

Q. The hull of the MacLeod by itself, without machinery suitable 
or fit, it would not be very valuable. ; 

A. No; only for a barge. 

Q. The contract, Exhibit “ B,” provides that when the boat is ready 
to be put into the river in the spring three days’ notice shall be 
given to the party on board ; to whom did that refer? 

A. I do not know. 

Q Was there any understanding outside of that reference that 
the owners of the boat should leave some one in charge of the boat 
through the winter ? 

A. I suppose that meant in case other boats was in behind 
that they would give us three days’ notice to get them out of the 
way.so that they could land the other boats; that is what that 
meant. 

Q Was there any understanding that some one should be on the 
boat representing the owner all the time? 

A. Not to my knowledge; nothing ever said about it that I 
know of. 

Q. Who was to be watchman on her for the winter? 

A. Deitz. 
396 Q Was it not the construction, then, that notice should be 
given to him? 

A. The construction meant that when the boat was repaired notice 
should be given to whoever was then in charge of her; giving him 
notice that he wanted the boat put out of his way. 

Q You did take charge of her and repair her, did you not, when 
you returned in the spring? 

A. When I came here in the spring and after she was out I put 
men to work. Some time Weaver was to work with his gang get- 
ting ice from under her, and I do not think that his men ever quit 
work on her up to the time that my men commenced operations. 

Q You was bossing your own men in making the repairs? 

A. I was paying them and bossing them ; had taken a carpenter 
under my instructions. I paid my men and Weaver paid his. 

Q From your operation of the manner in which the Batte was 
hauled out on the ways and the situation of the ground and the 
boats when you looked at them the next morning, what was your 
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they said the Butte was all right, aad it was very cold, 
did not go down. 

Q Who came up and notified you? 

A. A man; I did not know his name; I did not know who it was; 
some one who had been down there. 


Redirect examination by C. D. O’Brizs: 


Q There were no other ways here excepting those ? 

A. Noother ways. | 

Q It was necessary to have hauled your boat ou: that fall ? 

A. Yes, sir. 

Q. You could not take her down the river? 

A. No, sir; it was too late. 

Q Weaver & Co. ran those ways? 

A. Yes, sir. 

Q You had to make this contract with him to get her onto the 
ways? 

A. Yes. 

Q The tackling that was used on there was all the property of 
Weaver & Co.? 

A. Yes, sir. 

Q You hed no appliances to haul your best ents the ways? 

A. No, sir. 


398 Recross-examination by J. H. Davipsos - 
Q Did they not wean wery =a Siege teehee ir a chains of 


various boats—to assist in piecing out their rigging ? 
A. They may have borrowed some to replace sume old lines that 
broke; that I do not know about. It is always the case when you 
are handling boats that you will eget er Sea 


yan whun-sen det iete-s Ggbt-gieun 


E 
¥ 


> 7 4 ” : 

tt Se ae Pe ee epee = 

ru Ae. 7% — an toe, > ri 

= 
L. 4. BAKER ET be. Wa. = e POWER EF al 
4 
= 
an 
~* 


ne ate —_ a Pa: — . _ 
4 Sg ee — te Ran Pee 


212 T. C. POWER ET AL. VS. L G BAKER Ef AL., 4¢c., AND 


Q An experienced man, by putting strong hutchicks under her 
and spiking them onto the ways and proper shores, could have fast- 
ened that boat so that there would not be any possibility of her 
sliding back, could he not? 

A. Of course ; if she had been properly taken care of she would 
not have gone in. That is the way I look at it. 


Witness fees, $1.50; paid. 


399 Rosert L. Hazen, of lawful age, being produced, sworn, 
and examined on the part of the respondents, deposeth and 
saith : 


Direct examination by C. D. O’Bries : 
Q What is your age? 
A. 46. 


Q. Where do you live? 
A. At present in Yankton. 
Q. What is your business? 
A. Ship carpenter. 
Q. How long have you exercised your business on the Missouri 
river ? 
A. About 12 or 15 years. 
Q. Were you at Bismarck in 1879? 
A. I was. 
Q Are you the Robert Hazen who was acting as foreman for 
Weaver & Co., in charge of the ways that fall ? 
A. Yes, sir. 
Q. Did you as such foreman superintend the hauling out of the 
boats that were hauled out that fall by them ? 
A. Yes, sir. 
Q. Do you remember the hauling out of the Butte? 
A. Yes, sir. 
Q. Do you remember the date she was hauled out? 
A. I cannot state the date. I cannot tell you without referring to 


Ss. 
November, 1879 ? 
A. I believe it was. 
400 Q. Who did haul the Butte out ? 
A. Mr. Weaver. 
Q. Weaver & Company ? e 
A. 
Q. 


=| 


As I understand them. 

Who had charge of the hauling of her out? 

A. As foreman, I had to a certain extent, with Weaver's super- 
Vision over me. 
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the MacLeod was dropped down to the foot of the ways? 
had reached her berth ? 


sir; she had been there some six or seven hours. 
10 dropped the Macleod down to the foot of the ways? 
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MacLeod was allowed to lay at the foot of the ways over 
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A. I began to drop her down somewheres about 11 o'clock 
401 intheday. We wanted to get her down; to get her out that 
day, but there was such a gale blowing at the time that we 

could not do so; ucwmtebtnast down there to get her in right 
position. 

Q That was the reason she was not hauled out that day ? 

A. Yes, sir. 

Q. Do you know Captain Johnson and Charley Deitz, the master 
and the mate of the Butte? 

A. Yes, sir. 

Q. Did either of those men have any control or authority or any- 
thing to say with regard to the hauling out of the Butte or the Mac- 


A. No, sir; not as I understand it. 

Q Did they, as a matter of fact, exercise any control or authority 
or interfere in any way whatever? 

A. No, sir. 

Q. Anything to do with selecting the place where the Butte was 
to lay on the ways, or did they select any such place? _. 

A. Not that I know of. 

Q. All that was done was done under you ? 

A. Yes, sir; under me and Weaver's supervision. 

Q. Who was it that shored up and stay ed the Butte? 

A. I ordered the men todo it. It was done under my supervis- 
ion. | 
Q Did anybody else but you have charge or control of that ? 

A. None but myself and Weaver. 
Q banged ee Se a + te 
her by you, with Weaver's supervision ? 
402 A. Yes, sir. 
Q. Johnson had nothing to say to that? 
A. No. 
Q The boat was wholly in charge of Weaver and Co.? 
A. Yes. 
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That was also true of the Macleod. She was entirely in their 

hen they d her down, was she not? 

is the way I understood it. Being their foreman, I had 

and get her ready. 

en did the accident ? 

must have been about past seven o’clock—between 7 

8; some time in the evening. 

as you down there at the time? 

o, sir; I was uptown when it happened. 

ow soon did you hear of it? 

suppose in 20 or 30 minutes after it happened. 

ou went right down there? 

es, sir. 

hat condition of things did you find there? 

found the MacLeod lay sunk at the bottom of the ways and 

the Butte lying below her. They had dropped the Butte down. 
ed had dropped her down? 


Q 

A. Yes, sir. 

Q. Was she floating? 
A. 

Q. 
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ne not resting on top of the MacLeod at all ? 
A. Not at that time. 
Q. She was swinging to her lines in the stream ? 
A. Yes, sir. 
403 Q. What, if anything, was done that night towards raising 
the MacLeod ? 

A. Nothing at all. 

Q. The next day was there anything done? 

A. I think not. I do not think there was anything done for sev- 
eral days towards raising her. 

Q. In your opinion, could that boat have been raised ? 

A. Yes, sir. 

Q. With the appliances there at the ways and with the men 
Weaver and Company had employed there, in your judgment, could 
that boat have been raised ? 

A. I believe they could have hauled her out. They did not have 
the appliances there, but I believe she could have been hauled out 
with proper handling. : 

Q. At about what expense? 

A. That would be hard to judge of, for the simple reason that it 
. would have been a kind of a new undertaking in the business to 
haul out a sunken boat at the ways, but still I believe it could have 
been done and the amount not exceeded 2 or 3 thousand dollars. 

Q. Had you seen the MacLeod before that time? 

A. Yes, sir. 

Q. Knew what her condition was? 

A. I knew she was in pretty bad condition. 

Q. Was her condition one of the reasons why it was desirable to 
get her out as soon as possible? 

A. I suppose that was one of the reasons, for they had to keep 
men all the time in her pumping to keep her afloat. 
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Q You are familiar with Upper Missouri river sicam- 
404 boats, are you not? . 
Q. Wastin none dgmen her value as she lay at the 
in your ju t, was ue as at the foot 
of the ways before she sunk? - 
A. Between six and eight thousand dollars at that time, I guess. 
Q What would you consider the value of her hull without engine 
or cabin—the naked hull ? 
A. Between three and four thousand dollars. 
Q. Did you remain with Weaver and Co. all winter? 
A. Not all winter; very nearly all. 
Q. During that time you remained here, that winter, did Weaver 
and Co. take the entire charge of the steamboat Butte? 
A. Yes, sir; as near as I recollect, he considered himself in charge 
of her, and we attempted to get her out of the ice several times after- 
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Q. Did you go to work for Weaver and Company again in the 


springs 
A. No, sir. 

Q. About how late did you stay with Weaver and Co.? 

A.. Until some time in ber, when we got through hauling 
all the boats out. 


Q. During all that time Weaver & Co. took charge of the Butte? 

A. Yes, sir. 

Q. As far as you know she remained in their charge the entire 
winter ; she remained in their charge, as far as you know, during the 
entire winter? 

A. Yes, sir. 


405  § Cross-examination by J. H. Davipson : 


Q. Did you ever buy or sell a steamboat? 

A. No, sir. 

Q. Had you ever owned any interest in steamboats? 

A. No, sir. 

Q. How did you prop the Butte upon the ways at the point where 


she was left the night of the accident? 


A. They had put the braces against her. Three of them were 
strips of timber, either 10 x 12 or 12 x 12, hard sticks of timber, and 
then there was five or four smaller braces about six inches square, I 
should judge. 

Q. How were they fixed at the bottom ? 

A. They were dug down to the ground, which we call a shoul 
(showl), a piece of timber put down into the ground. 

Q. Was there any hutchicks nailed onto the ways? 

A. No, sir. : 

Q. What condition were those braces or shores in next morning? 
Did you examine them to see how the accident had happened ? 

A. The condition they were in was that they were all down and 
the boat had traveled over them. 

Q. Had she turned them or driven them into the mud? 
A. I do not know. I know she had forced them back. 


“ spect eee “ i te 
SS ee ee — PS 
—ene = its resin er a. — ox 
Ta Ne gy ee —— E -3 ae Ts 3 
ProvE:z: | > = us 2 
; * 
AL. = < 


216 T. C. POWER ET AL. VS. 1. G. BAKER ET AL., 4C., AND 


Q. Well, were the ways well greased ? 

A. Yes. 

Q. Was it freezing at that time? 

A. Yes. . 

Q. Had you been in the MacLeod to examine her condition as to 

injuries in her? 
406 A. I might have been down to look at it; yes, sir. 
Q. Do you know of your own knowledge how often and 

how long she had to be pumped each day to Eeep her free of water? 

A. To a certain extent, I do. The man employed on her at the 
time to do this business was an old acquaintance of mine and he 
was down in the hold most of the time. He was in the hold at the 
time this accident occurred bailing water. 


Endorsed: Filed November 23rd, 1882. Wm. A. Spencer, clerk. 


407 Exuusit “ B.” 


This agreement, made and entered into this 17th day of Novem- 
ber, 1879, between C. S. Weaver and Company, party of the first 
part, and the steamer Butte and owners, party of the second part, 
witnesseth : 

The party of the first part, for and in consideration of the sums of 
money to be paid and the covenants and agreements to be performed 
by the party of the second part, agree to furnish the use of and room 
on the Bismarck marine ways at Bismarck, D.T., for the steamboat 
Batte during the winter of 1879 and until the river is free from ice 
in the spring of 1880, for which the second party agrees to pay $200, 
two hundred dollars, as soon as said boat shall be hauled out of the 
river and placed on said ways. 

The parties of the first part further agree to haul the steambnat 
Butte out of the Missouri river onto said ways, said boat having first 
been placed in proper position in front of said ways by the second 

rty, for the sum of one hundred and twenty-five dollars ($125), to 

id as soon as said boat is on the ways. 
he parties of the first part agree to block up the steamer Butte to 
a convenient height to admit of caulking after she is on the ways 
for the sum of one hundred and fifty dollars ($150), to be paid as. 
soon as said boat is so blocked up. 
The party of the first part agrees to let the steamboat. Butte down 
onto said ways for the sum of seventy-five dollars ($75), to 
408 be paid as soon as said boat is so let down. 
The party of the first part further agree to put the steamer 
Butte into the Missouri river in the spring of 1880, when said river 
is free from ice, for the sum of fifty dollars ($50), said amount to be 
paid when said boat is in the river. 

And it is mutually agreed and understood between the parties 
hereto that the parties of the first part shall not be liable while 
handling the boat, as above stated, for any damage whatever to 
same unless said damage is caused by gross carelessness on their 


part. 


a 
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And it is farther mutually agreed and understood that tlie parties 
of the first part do not assume any risk and are not liable for dam- 
‘age to or the destruction of said boat from any cause whatever, ex- 
cept as heretofore stated, while said boat remains on said ways. 

And it — farther mutually agreed and understood that said boat 
shall not remain on said ways to the damage of any boat or 
boats that may be above her -after the opening of the river in the 
spring of 1880, but that the party of the first part may then place 
said boat in the river, first giving three days’ notice to the party in: 
charge on board. 

And it is further mutually agreed that as soon — said boat is 
afloat in the spring of 1880 all agreements to be performed by: the 
first party shall be completed, and they shall be entitled to payment 
in full, in accordance with the terms of this agreement. 

In witness whereof we have hereunto set our hands and seals this 
17th day of November, A. D. 1879. 

C.S. WEAVER & CO. [seat] 
A. M. JOHNSON. 5 


(Endorsed :) Filed Nov. 23, 1822. Wm. A. Spencer, clerk. 
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409 United States District — District of Minnesota. In Ad- 
miralty. 


Isaac G. Baker ef al. vs. Tuos. C. Power ed al. 


Williams and Davidson, proctors for libellants; O’Brien & Wil- 
son, proctors for respondents. 
Nov. 29, 1882. 


NELson, J.: 


The plaintiffs, owners of the steamer Col. McLeod, bring suit in 
admiralty, tn personam, to recover damages to the amount of $17,000 
for a collision by the steamer Batte with their vessel. The gist of 
this action is the alleged negligence of the defendants. 

The collision occurred upon the Missouri river, near the city of 
Bismarck, in the Territory of Dakota. 

The steamer Butte was partly hauled up on the marine ways for 
repair, being dismantled and having on board as watchman the 
mate of the steamer during the previous season of navigation. 

The owners had entered into a written contract with the persons 
in charge of the marine ways for hauling the vessel out, the terms 
of which contract are not material. 

The steamer MacLeod had been put in charge of the same 
410 _ _ persons who hauled out the Butte for the purpose of hauling 
her out, and had been dropped down to the landing in front 

of the ways and lay just at the foot of the same dismantled. 

These ways are built and used poe as ome repairing the 
hull of vessels, and are located on the land, the timbers grad 


ually 
inclining or sloping to the river bank and run partly into the river 


or to the edge, so that veasels can be hauled out up onto them 
broadsid 


e. 
28—151 
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Marine ways are necessary for the proper repairing of vessels, and 
must be located near the weter’s edge, so that vessels afloat can be 
readily hauled upon them, and these dock-yards are not necessarily 
a nuisance, although the act of hauling out a vessel broadside upon 
them requires the exercise of great care and caution. 

On the 17th of November, 1879, when the steamer Butte was 
partly hauled upon the ways, as stated, and the steamer Macleod 
was in front, preparatory to being hauled out, the shores or props 
sustaining the Butte being insufficient to hold her in position, she 
slid down into the river and collided with the MacLeod, inflicting 
such injury that the latter was wrecked and sunk. 

The collision, although not the usual one occurring between vessels 
while navigating the river, is governed by the same principles of 
law. 

I am of the opinion that the owners of the Butte steamer are re- 
sponsible for the injury inflicted upon the MacLeod if no blame can 

be attached to the latter vessel. 
411 It is insisted that the contractors and not the owners are 
liable. 

The fact that a contract was made between the master and part 
owner of the Butte with the persons who had charge of the dock- 
yard and ways, and who took the vessel to haul her up and perform 

1is contract will not relieve the owners of all responsibility for loss 
occasioned by the negligence of such contractors. 

The negligence of the contractors who hauled out the Butte is con- 
ceded, and at the time of the cullision a watchman was on board of 
the vessel, appointed and designated by the master; in fact, the 
master was present when she was hauled and knew her position and 
how she was propped and stayed. 

These facts fix the liability of the owners, for the persons employed 
to haul out the vessel are not such independent contractors, although 
the contract is in writing, that they can shield themselves from the 
consequence of the contractor's negligence. 

This rule was applied by Dr. Lushington to the “ Ruby Queen,” 
where the facts and circumstances did not present a case as strong 

as the one at bar. 

~ ‘The “ Ruby Queen ” had been placed in the hands of a contractor 
for sale, and while under his sole charge drifted and collided with 
another vessel. She was held liable for the injury inflicted through 
the negligence of the contractor's servants. (Lushington Ad., 266.) 

The rule in cases of towage is to be distinguished from this. 
412 In the former, when the tow collides with a vessel th 

the negligence of the tug and inflicts injury, the owners of 

tug, and not the tow, are held responsible as contractors. The reason 
is obvious, for the movements of the tug are not under the control 
of those in charge of the tow, and it is impossible for them to pre- 
vent the negligent act of the tug or take steps to intercept it. 

In the case at bar the master and part owner of the steamer Butte 
was -present when she was hauled out and knew her position and 
the manner in which she was propped and stayed. plaintiffs, 
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therefore, are entitled to a decree, unless the Macleod was also to 
blame and contributed to her injury. — 

It appears that the steamer Macleod had laid up after her last 
trip near the marine ways and the master in charge had consented 
that the vessel should be removed from her position above to a point 
directly in front of them for the purpose of having her hauled 
out. 

There is some evidence tending to show that the owners desired a 
contract with the operators and managers of these docks similar to 
the one entered into with the master of the Butte; but, as the master 
of the MacLeod consented to the change of place, it is not material 
whether such contract was actually made. : . 

The master was nsible for the position taken by the vessel, 
and his consent is sufficient to bind the owners. He was not only 
present when she was dro down, but assented, and left Bagley, 

the watchman, in charge, and also McClenden, the former 
413 ___ pilot, and both knew the situation of the steamer Butte. 

It is quite clear that a p course was not taken by the 
MacLeod. She ought not to one lens placed in the position she 
occupied until the Butte was laid upon the ways in place and se- 
curely fastened. The master or person in charge, for whose act the 
owners are responsible, was to blame in allowing her to be dropped 
down at the foot of the ways in front of the Butte. It was a negli- 
gent act and contributed to the injury. , 

A decree will be entered in favor of the defendants for costs. 


(Endorsed :) Filed Nov. 29th, 1882. Wm. A. Spencer, clerk. 


United States District Court, District of Minnesota. Term Minutes, 
October Term, A. D. 18872. 
Turspay Morninc, November 21st, 1882. — 
Court opened pursuant to adjournment. 
Present: Hon. R. R. Nelson, judge. 
(Title of case.) 


This cause came on this day to be heard pursuant to stipulation, 
and on motion of Mr. Williams, proctor for libellants, the hearing 
is continued to November 22nd, 1882, at 10 o’clock a. m. 


414 United States District Court, District of Minnesota. Term 
Minutes, October Term, A. D. 1882. 


7 Wepnespay Mornine, November 22nd, 1882. 

Court opened pursuant to adjournment. 

Present: Hon. R. R. Nelson, judge. 

(Title of case.) 

This cause coming on this day to be heard pursuant to the order 
of continuance, on motion of Williams & Davidson, Esquires, proc- 
tors for libellants, erd such hearing is continued until November 
23rd, 1882, at 10 o’clock a. m. 
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October Term, A. D. 1882. 
THurspay Morninc, November 23rd, 1882. 
Court opened pursuant to adjournment. 
Present: Hon. R. R. Nelson, judge. 
(Title of case.) 


This cause came on to be heard, and Williams & Davidson, Es- 

uires, appeared as proctors for libellants and O’Brien & Wilson, 

uires, as proctors on the part of the respondents, and such hear- 
ing was commen 


United States District Court, District of Minnesota. Term Minutes, 
October Term, A. D. 1882. 
415 Fripay Morntne, November 24th, 1882. 
Court opened pursuant to adjournment. 
Present: Hon. R. R. Nelson, judge. 
(Title of cause.) 


This cause came on this day to be heard, and — further argued by 
Mr. Davidson, on the part of the libellants,and by Mr. C. D. O’Brien, 
on the part of the respondents, and submitted to the court and 
taken under advisement. 


United States District Court, District of Minnesota. Term Minutes, 
October Term, A. D. 1882. 


Wepnespay Mornine, November 29th, 1882. 


Court opened pursuant to adjournment. 
Present: Hon. R. R. Nelson, judge. 


(Title of case.) 


_ And now, the court having considered the above cause heretofore 

submitted and filed its opinion therein, ordered that the libel 
herein be dismissed and that the respondents recover — and from 
the libellants their costs herein, to be taxed, and that they have 
execution therefor. 


416 United States District Court, District of Minnesota. 


(Title of cause.) 


The Jibellants appeal from the final decree of the court in this 
cause to the next circuit court. 


Dated Dec. 8th, 1882. 
WILLIAMS & DAVIDSON, 
7 Proctors for [abellants. 


(Endorsed :) Filed Dec. 9th, 1882. Wm. A. Spencer, clerk. 


United States District Court, District of Minnesota. Term Minutes, 
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United States District Court, District of Minnesota. 
(Title of case.) 


Whereas an has been or is about to be taken from the de- 
cree of this court made on the 29th day of November, A. D. 1882, 
in a certain cause where Isaac G. Baker, William G. Conrad, and 
Charles E. Conrad are libellants against Thomas C. Power, James 
McGarry, William M. Rees, Andrew M. Johnson, and Joseph H. 
McKnight, respondents, in favor of said respondents and against 


seid libellants : 
Now, therefore, the stipulators undersigned hereby stipulate in the 
sum of one thousand and costs which 


dollars to pay all damages 
shall be awarded against the said appellants br the final decree ren- 
dered by the appellate court. 
HENRY IL. 


WILLIAMS. 
417 JAMES H. DAVIDSON. 
Taken and acknowledged this 8th day of December, 1882, before 


me— 
‘[{szat.] HENRY P. GOODENOW, 
Notary Public, Ramsey County, Minnesota. 
District or MINNEsora: : 
Henry L. Williams and James H. Davidson, parties to the above 
stipulation, being duly sworn, doth, each for himself, and sa 
that he is worth the sum of one thousand dollars over and above all 
his just debts and liabilities. 
JAMES H. DAVIDSON. 


HENRY L. WILLIAMS. 
Subscribed and sworn to before me this 8th day of December, A. 


D. 1882. 7 
[sza.]} HENRY P. GOODENOW, 
Notary Public, Ramsey County, Minnesota. 
(Endorsed :) Filed Dec. 9th, 1882. Wm. A. Spencer, clerk. 


418 Circuit Court of the United States, District of Minnesota. 


Isaac G. Baker, Jonun F. Masse, Wiii1am G. ConraD, and CHARLES 
E. Conran, Appellants, 
we. 
Tuomas C. Powers, Jamzs McGarry, Wittiam M. Ress, ANDREW 
M. Jouxson, and JoszrH H. McKwicur, Appellees. — 


To the honorable the circuit court of the United States for the dis- 
trict of Minnesota : : 
The appeal of the above-named appellants respectfully showeth 

that on or about the 15th day of July, in the year eighteen hundred 

and eighty-one, the above-named libellants, Isaac G. Baker, John T. 


Massie, William G. Conrad, ard Charlies E. Conrad, exhibited their 
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libel in the district court of the United States for the district of 
Minnesota against the appellees, claiming over fifty ($50) dollars; 
praying, among other things, for the reasons set forth in said libel 
that the appellees might be condemned to pay the demand of the 
said libellants and costs in said libel mentioned. 


That process issued out of said court having been served on 
Thomas C. Power, one of the appellees, the said appellees did there- 
upon appear in said district court, and on or about the 28th day of 
July, in the year 188], filed their answer to said libel in the said dis- 

trict court, praying that the said libel be dismissed with their 
419 cost in that behalf, as by reference to said libel and said 
answer may more fully appear. 


That the said cause came on to be heard before the Hon. R. R- 
Nelson, judge of the said district court, on the 23rd day of Novem- 
ber, A.-D. 1882, upon the depositions and proofs taken in said cause 
and the testimony and proof adduced by the respective parties, and 
said judge, having advised thereon, on the 29th day of November, 
in the vear 1882, made a decree and sentence in said cause whereby 
it was, among other things, sentenced and decreed that the said libel 
be dismissed with costs, as by reference to the said decree may more 


fully appear. 

And these defendants are advised and insist that the said decree 
is erroneous, inasmuch as the said libellants were entitled to the 
sums mentioned and demanded in said libel and costs therein men- 
tioned. 


And these appellants, for these and other reasons, appeal from the 
whole of said decree in favor of the said appellees to the next circuit 
court to be held in the said district, and in the said appeal they in- 
tend only to have the said cause heard anew on the same pleading 
and the same proof, and they pray that the record and proceedings 
may be returned to the said circuit court, and they pray that the 
said decree and every part thereof may be reversed, with costs, or 
such other decree thereupon made as to the said district court shall 
- seem Just, and that said appellees be condemned to pay to these ap- 
pellants their damages and costs in the premises. 

WILLIAMS & DAVIDSON, 
Proctors for Appellants. 


420 United States Circuit Court, District of Minnesota. 


(Title of cause.) 


It 1s hereby stipulated by the parties hereto that the same may be 
submitted to the court upon briefs. 

The libellants may have twenty days from date hereof in which 
to prepare and serve their brief. 

The respondents may have twenty days from the service of such 
brief in which to prepare their brief, and the libellants may have 
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twenty days thereafter in which to prepare their brief in reply, if so 
advised. : 


(Endorsed:) Filed Jan. 10th, 1883. H. E. Mann, clerk, by O. J. 
| rn Reynolds, deputy. 
M Appeal from District Court. 


In the Circuit Court of the United States, District of Minnesota. 
February —, 1883. Admiralty. 


(Title of case.) 


McCrary, Circust Judge: 
I concur in the opinion of the district court, that the collision 
and injury complained of was the result of mutual faults, 
421  butI am constrained to hold that decree dismissing the libel 
was erroneous. Upon the authority of Atlee v. et Co., 
21 Wall., 389 (which like this was an action in admiralty in per- 
sonam), I hold that the damages are to be divided according to the 
admiralty rule, and that the common-law doctrine of contributory 
~ negligence has no application. The decree peer, * the bill is 
, accordingly reversed, and the cause will be referred to H. E. Mann, 
as commissioner under admiralty rule 44, to examine the on 
file and to report to the court the amount of damages to be divided. 


[Endorsed :] Filed March 2, 1883. H. E. Mann, clerk, by O. J. 


| Reynolds, deputy. 

ae Appeal from Dist. Court. 

United States Circuit Court, District of Minnesota. In Admiralty. 
(Title of cause.) 


: The undersigned, to whom this cause was referred, as commissioner 
under admiralty rule 44, to examine the proofs on file and to report 
to the court the amount of damages to be divided, hereby desi 
and appoints Tuesday, the 13th day of March, A. D. 1883, at 10 
o'clock a. m., as the time, and his office, in the United States custom- 
house, in the city of St. Paul, in said district, as the place, when and 
where the parties will be heard, if they so desire, upon the matter 
of such reference, and this intment being made on 
422 motion of appellants, the i commissioner as 
aforesaid, directs and orders that notice of the said hearing 
and of the time and place so designated and appointed therefor be 
served on the respondents or their proctors at least four days previous 
to the said time. , 
St. Paul, Minnesota, March 6, 1883. 
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(Endorsed 
Reynolds, deputy. 
Appeal. 
Circuit Court of the United States, District of Minnesota. Admiralty. 


(Title of cause.) 


Frsrvarky, 1883. 
Upon the petition of respondents a rehearing in this case is granted 
upon the question whether the damages should be divided, and the 
case is set down for such reargument at the next term. The order 
of reference will be suspended-pending the rehearing. 
If Mr. Justice Miller is present at the next term I specially desire 
that he will hear the reargument. 
GEO. W. McCRARY. 


(Endorsed:) Filed March 8, 1883. H. E. Mann, clerk. 


423 Circuit Court of the United States for the District of Minne- 
sota. In Admiralty. 


(Title of cause.) 


This cause having been duly referred to H. E. Mann, Esq., com- 
missioner, to ascertain and report the amount due the appellants, 
pursuant to the decision of the court, and said commissioner having 
made and filed his and no exceptions thereto having been 
filed, on motion of Williams € Davidson, proctors for appellants, it 
is hereby ordered that said report be, and the same is hereby, in all 
things confirmed, and decree will be rendered accordingly. 


Sept. 5th, 18583. 

GEO. W. McCRARY. 
(Endorsed :) Filed Sept. 5th, 1883. O. B. Hillis, clerk. 
(Contents of com’r’s report, see page 243.) 


"424 United States Circuit Court, District of Minnesota. Term 


Minutes, December Term, A. D. 1882. 


Turspay Morsixe, December 19, 1882. 


Court opened pursuant to adjournment. 
Present: Hon. R. R. Nelson, judge. 


(Title of cause.) 


By argument of the proctors for the different parties, this cause is 
submitted to the court upon briefs to be furnished. 


:) Filed March 7, 1883. H. E. Mann, clerk, by O. J 
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United States Circuit Court, District of Minnesota. Term Minuies, 
June Term, A. D. 1883. 


: Taurspary Mornine, July 19, 1883. 


425 United States Circuit Court, District of Minnesota. Term 
Minutes, June Term, A. D. 1883. 


Famay Morxrse, July 20, 1883. 
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This day come the libellants herein, by their proctors, Williams 
& Davidson, and move the court for an order 
recover costs incurred in this case todate. Said 
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whom this cause was referred under admiralty rule 44 to examine 
the proofs on file and to report to the court the amount of damages 
to be divided, be, and the same is hereby, im all respects confirmed. 
That the (libellants) appellants, Isaac G. Baker, John T. Massie. 
William G. Conrad, and Charles E. Conrad, do have and recover of 
and inst the respondents, Thomas C. Power, James McGarry, 
William M. Rees, Andrew M. Johnson, and Joseph H. McKnight or 
any or either of them the sum of nine thousand and forty-three dol- 
lars and ninety-five cents ($9,043.95), said sum being the amount, 
her with interest on same to date, by the commissioner reported 
to be one-half (3) the damages sustained and due the aforesaid ap- 
pellants from the aforesaid respondents, r with fall costs, 
taxed at five hundred and twenty-eight dollars and eighty-seven 
cents ($528.87), and have execution therefor. 


427 United States Circuit Court, District of Minnesota. In Ad- 
miralty. 


Isaac G. Baker 4 als., Libellants, 
vs. 


Tuomas C. Power 4 als., Respondents. 


Whereas the report of H. E. Mann, master, duly appointed by the 
court to ascertain and report the value of the steamboat ual ee 
damages to the same by reason of the facts contained in the libel, 
has been lost or misiaid and cannot be found am the files in 
said cause, it is hereby stipulated and agreed by and between said 
libellants and ents that said master’s report, if produced, 


would show the wing results, to wit : 
eS ee 
Expense of raising same--_-- $4335 55 
Less salvage ~~~ ~~-~-- - 1,093 00 
——__ 3, 242. 55 
Add interest on 3 of $11,000 from —— 17, 779, to Aug. 
10, 83 nmertimemin , ae 
Add interest on one-half of $3,242.55 from Feb’y 17, 1870, 
to Aug. 10, ’83___~~.__ pare _- SH 
Add int. on same from August 10th to Oct. 15th, 1883__ 90 00 
Making a total of. sini Gpseutnaihainbicestidi indian a 


Which sum ts hereby agreed to be the sum or amount of damages 
found by said master, with interest thereon to time of entry of jadg- 


ment, on Oct. 15, 1883. 
WILLIAMS & DAVIDSON, 
Proctors for Labellants. 
O'BRIEN & WILSON, 
Proctors for Respondents. 


Endorsed : Filed Oct. 3, 1884. 0. B. Hillis, clerk. 
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438 Biss 
District of Minnesota, : 


Circuit Court of the United States. 


I, Oscar B. Hillis, clerk of said circuit court, do hereby certify and 
return to the honorable the Sapreme Court of the United States that 
the foregoing, consisting of 243 pages, numbered consecutively from 
own cuihie: chteneeiemet eae 
process, pleadings, orders, final decree, and all other 
said cause and of the whole thereof as from the 
records and files of said court; and I do farther : ase 
that I have annexed to said transcript and i within said 


paging the original citation, together with the proof of service 


In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Saint Paul, in the district of Minnesota, this 9th 
day of Oct., in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States the one 
hundred and ninth year. 

[Seal U. S. Cireuit Court, Dist. of Minnesota. } 
OSCAR B. HILLIS, Clerk. 


[ Endorsed :] United States circuit court, district of Minnesota. 
Retarn to Supreme Court. 


——> fF a. 


429 In the United States Circuit Court for the District of Minne- 
nesota. In Admiralty. 


Isaac G. Baker, Jonx T. Mass, Witt1am G. Conrap, and 
ee M. Conrad, Owners of the Steamer Col. McLeod, Libel- 
ts, 


rs. 

Tuomas C. Power, James McGarry. Wiu1amM M. Rem, ANprew 
M_ Johnson, and Joseph V. McKnight, Late Owners of the Steamer 
Batte, in Case of Maritime Tort, Respondents. 


To the honorable the Supreme Court of the United States: 
SS ee shows that on the first 

ee the libellants duly filed their libel 
nm the district court of the United States in and for the district of 

Mienesste ino enten diction eanentiene,fer the mewersehduenas 
alleged to have been sustained by said libellants to the steamer “ Col. 
McLeod” by reason of the alleged of said respondents. 
The respondents duly filed their answer to said I:bel, and the said 
libellants replied thereto, and such were had in said 
cause that, on the 29th day of Nuvember, A. D. 1882, a decree was 
entered by said district court in and for the district of Minne- 

430 = said libel; thereupon said libellants daly 
said cause to the United States circuit court in and 
for said district - thereupon such proceedings were had that, on the 
15th day of October, 1883, a judgment was entered in favor of said 
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PRIME COURT OF THR NTERSTATIS 


OCTOBER TERM. 1887. 


Ne. 157. 
‘ ; THOMAS C. POWER ET AL., 
- Appellants, 
Vs. 
ISAAC G. BAKEP ET AL. 
Ne. 307. 
ISAAC G. BAKER ET AL., 
| Appellants, 
vs. 
‘ 
; THOMAS C. POWER ET AL. 
Appeals from OU. S. Circuzt Court, District of Minnesota 


| JamMES H. DAVIDSON, 
Proctor for Libellants. 
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* curred in ieee McCrary (page 223 of Record) are substan—~ 
tially: The libellants were owners of the steamer McLeod, and — 
the respondents were owners of the steamer Butte. Thatacolli- . 
sion occurred between the vessels in the Missouri River, by 

which the steamer Col. McLeod was sunk. 

The steamer Butte was partly hauled on certain marine ways 
for repairs, being dismantled and having on board as watch- 
man the mate of the vessel during the previous season of navi- 
gation. 

The owners had entered into a written contract with the 
persons in charge of the marine ways for hauling the vessel out, 
the terms of which contract are not material. 

The steamer Col. McLeod had been put in charge of the 
same person, who hauled out the Butte for the purpose of 
hauling her out, and had been dropped down to the landing in 
front of the ways, and laid just at the foot of the same, dis 
mantled. 

These ways are built and used for the purpose of repairing 
the hulls of vessels, and are located on the land. The timbers 
gradually incline or slope to the river bank, and run partly into 
the river, or to the edge, so that vessels can be hauled out and 
put on them broadside. 

The act of hauling out a vessel broadside upon them requires 
the exercise of great care and caution. 

On the 17th of November, 1879, when the steamer Butte was 
partly hauled upon the ways as stated, and the steamer McLeod 
was in front preparatory to being hauled out, the shoses or 

‘props sustaining the Butte being insufficient to. hold her in 
position, she slid down into the river and collided with the 
Col. McLeod, inflicting such injury that the latter was wrecked 
and sunk. 

The negligence of the contractors, who hauled out the Butte, 
is conceded, and at the time of the collision a watchman was 
on board of the vessel, appointed and designated by the 
master. In fact the master was present when she was hauled 
out, and knew her position and how she was propped and 
stayed. 

The steamer Col. McLeod had laid up after her last trip 


- a point directly in front athe for the paapenc ot a im ‘eer 
hauled ont. 4 
The master was responsible for the position taken by t 
vessel, and his consent was sufficient to bind the owner. He 
was not only present when she was dropped down, but assented. 4 
and left the watchman in charge, and also the former pilot, 
both knew the situation of the steamer Butte. 


The District Court found that this was contributory 
gence, and that therefore the libellants could not recover. 

Upon appeal by libellants the Circuit Court adopted 
opinion of the District Court, except ia the matter of damages,- 
holding that the damage should be equally divided. Record 223. 

By order of the Circuit Judge a rehearing was ordered tes 
fore Associate Justice Miller (p. 224). The cause was res 
argued and the decision of the Circuit Court affirmed (p. 225.) - <3 
The cause was referred to a master to assess the damages, 7 
upon the coming in and confirmation of his report a decre = 
was entered (p. 225) in favor of libellants for one-half the =] 
damages. 

Both parties appealed. No bill of exceptions was made.:3 
sine claim that they are not liable: 

. Because there was contributory negligence. 

2. Because the injury was done by a contractor employed 9 
by them. =. 

The libellants upon their appeal (No. 307 on cal.) state as — = 
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ASSIGNMENT OF ERROR, 


That the Circuit Court erred in holding that it was negligence 

for libellants to allow their steamer to be placed in front of t en 
ways, under the circumstances. There was no apparent dan= 3 
ger. It was not necessary to anticipate the negligence of those“ a 
in charge of the Butte. a 
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BRIEF OF ARGUMENT FOR LIBELLANTS. 


As we understand the statute and the rulings of the Court, 
the evidence should not have been returned or printed. The 
only question before the Court is: Do the findings of the Court 
justify the decree? We claim that we are within the rule stated 
above. 

There was nothing to indicate that the Butte was not prop- 
erly secured. 

The men on the steamers thought there was no danger or 
they would not have remained on board and risked their lives. 

No one who had anything to do about the ways thought there 
was any danger. 

The master of the McLeod had no reason to believe there 
was any risk. : 

A party is not guilty of negligence in exposing himself or 
property unless he has reason to believe there is danger. 

Carroll vs. M. V. R. R. Co., 14 Minn., 64. 
Dobiecki vs. Sharp, 88 N. Y., 203-210. 

There was nothing to show to one merely looking at her that 
she was negligently stayed. 

The case of Cook vs. C. T. Co., 1 Denio, 94, is somewhat 
like this. 

There the plaintiff constructed a mill in a position exposed 
to fire from the defendant’s steamers. Plaintiff's property 
having been destroyed by fire escaping from the defendant's 
boat, it was strenuously insisted that by reason of such act on 
the part of the plaintiff there could be no recovery in the case. 

It was held, however, that where one in the lawful use of his 
Own property exposed it to accidental injury from the lawful 
acts of another, he does not thereby lose his remedy for the 
injury caused by the culpable negligence of such other persons. 
The court say (page 99): “The property destroyed was in an 
exposed and hazardous condition, and therefore in more than 
ordinary danger from merely accidental fires; this risk the 
plaintiffs assumed, but not the risk of another’s negligence. 

“There must be some wrongful act or culpable negligence on 
the part of the plaintiff to bar him on this principle, and 


tion I wedréar tess cepuocke aa Es Geet jemises. 

“I refer to no authorities on this sere of the cans; fae bea my: 
Opinion none are required. 

“We may run through every imaginable varicty of positions, 
some of more aud some of less exposure and hazard, and we = E 
must at last come to a conclusion that while a person confines” 
himself to lawful employment on his own premises, this posi- S 
tion, however injudicious and imprudent it may be, is oe ; 
therefore, wrongful, and that this want of due care or judg- = 
ment in its selection can never amount to negligence, so ag ~ —_ a 
thereby to deprive him of redress for the wrong done to him wa 
another.” a 

The case of Brown vs. Lynn, 31 P. St., 510, is a case we~ 4 
think directly in point. ) 4 

The facts in that case were: The river was rising;. the plain- |, 4eg 
tiff knowing that fact and how defendant’s boats were fastened, — 
removed his boat from above the defendant’s barges and ~~ 
moored it immediately below the defendant’s barges. The = 4 
rising river swept away defendant’s barges, which were im-~ 
properly secured, and caused the injury for which the action : 
was brought. a 

The defendant’s counsel requested the court to charge 
atime suter alia, as follows: 

“That if they find that the plaintiff was aware of the kind ° 
as character of the lines with which the defendant's barges = 
were fastened, and if he believed them insufficient to safely —~ 
hold defendant’s barges, and with this knowledge and belief — 
placed his boat immediately below defendant's barges, then - 
oe plaintiff cannot recover. x 

“That if the plaintiff had full knowledge of the kind was 3 
amount of fastening which held defendant's barges, and placed = 
his boats immediately below the barges, when he could have - ; | 
taken them to other places out of danger, then he took upoa. 4 3 
himself the risk, and if his boats were injured the same day by = 
the barges breaking loose, he is not entitled to recover. : 

3. “That if the plaintiff removed his boats from the outside 
of the defendant’s barges where they had been fastened by a 
line to the shore, and placed them ‘below the barges, kaowing 
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<* "breaking “vata and injuring = “2 
aa them, when he could have placed them out of danger, then he 
“Ss cannot recover, although the amount of care subsequently be- 
: stowed by the defendant was not sufficient to prevent the ris- 
ing river from sweeping off the barges and injuring plaintiff's 
boat.” 

The court below (Williams, J.,) charged the jury as follows: 

“The defendant was bound to use ordinary care, skill and © <3 
diligence in fastening his barges to the shore where they were = 
moored. * * * * #* If the danger be greater and threat- = 
ening, then a high degree of skill and care is requisite in order 
to avoid or prevent it; and in case of great danger, great care 
and caution will be but ordinary care. But if the circum- 

* stances are such that but little risk or danger may be reason- 
. ably apprehended, then a much less degree of care will be 

a ordinary care. = 2 = 2 2 2 2 * 

“The plaintiff moored his boats, according to the evidence, 
early in the morning of the day of the accident, soon after the 
river had commenced to rise. = 

“If the plaintiff knew that the defendant’s lines or cables 
were not sufficient to hold the barges in case the river should 
rise the way it did, he was not bound to presume that the de- 23 
fendant would suffer his barges to remain with insufficient 
fastening during the rise, but he might presume that the de- 
fendant would use ordinary care in securing and fastening his 
barges in order to prevent them from being swept off by the 
rise, and the plaintiff would be justified in acting upon this 
. presumption; and if his boat was lost by the continued negli- 
= gence of the defendant in failing properly to secure and fasten 
eS his barges after the river began to rise, he may reeover. 
= “The defendant cannot set up his own negligence to shield 
c  —sC*ihimself from responsibility for plaintiff's loss if occasioned by 
his negligence. 
ee “The rule for which the defendant contends would prevent 
: the owners of boats from mooring them below boats insecurely 
fastened.” 

To this charge the defendant excepted; and a verdict and 
judgment having been rendered against the defendant, he re- 
moved the cause to the Appellate Court and there assigned 
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- The decision of the Supreme Court was: = 
“We overrule the exceptions to the charge of the court Ce ‘ <= , 
answer to the defendant's points upon the view of the as 
=. judge on the law of the case, so accurately laid down to the 
jury in his charge, in which they are fully answered.” — 

or @ We affirm that the master of the McLeod did what any pra- : 4 : 


. = . dent man would have done under the circumstances. = 2 
the His boat had been injured; it was of vital importance to him = = 
2 to have her hauled out before she was caught in the ice. = s 
x & It was in a high northern latitude; the river was liable to freeze = 


Es = any night at that season of the year. It was his duty to get | = 
= =a her out of the river as soon as he could. = 
It wuld have been an act of imprudence not to have availed = 
himself of the opportunity to commence work on the afternoon ~& 
of the 17th of November. a 
If he coula not have done it then, when could he have safely 
commenced work ? — 
If she had been caught in the ice and the Butte had not~ By 2 
~ slipped off the ways and: Capt. Murphy had been called to ac-. 2 : 
ios: count for his remissness in not getting his boat in front of the 3 
: ways the day before, would it have been any answer on his = : 
=e part that perhaps those in charge of the Butte would be vee 
4 gent? Would it have been his duty to employ an expert to 
3 examine how the Butte was secured ? = 
Sherman and Redfidid on Negligence, sec. 31, and authori- ° = 
ties cited. = E 
= He exercised the same skill and care that men in his calling 
: usually exercise. - 
aE “Plaintiff is not debarred from recovering for his injury re a 
he has adopted the course which most prudent men would take © = 
E>.) ae under similar circumstances.” 
3 Sherman & R. on Neg., sec. 31- 
: It is not a question whether there was in fact any danger, 2 
but whether a maa of ordinary prudence would have had rea- 
son to anticipate danger. That a man of ordinary prudence — 
would not have anticipated danger we think is conclusively — 
shown by the conduct of all parties in the vicinity. : 
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prudence, the master of the oriny was, for leaving his boat in = 


such a position, and the party operating the ways and the per- 
sons who remained on the boats. 

_ We think any prudent man situated as he was would have 
done as he did. 

He had no reason to suspect that the owners of the Butte or 
Weaver had been or would be guilty of negligence. 

He had reason to believe that those who were or ought to 
be skilled in the business had or would properly do the work 
they had undertaken. 

He had a right to expect either that the boat was secured 
beyond all danger, or if not she would be. 

If he had been skilled in that kind of work, and had gone 
and examined the Butte, and thought she was improperly 
secured, he could do nothing about it. 

He must run the risk of having his boat caught in the ice or 
haul her out. 


There was nothing to indicate that the Butte would slip off 
the ways that night. She had remained for several hours ap- 
parently secure. She was apparently in her berth. 

It is not what the result showed was the most prudent 
course, but whether, situated as the party was, he did what | 


no prudent man would have done. 

Those in charge of the Butte could have secured her after 
the McLeod was placed at the foot of the ways. | 

“It is now well settled that the plaintiff may recover, not- 
withstanding his own negligence exposed him to the risk of 
injury, if the defendant, after becoming aware of the plaintiff's 
danger, failed to use ordinary care to avoid injuring him.’ 

Sherman & Redfield on Negligence, sec. 36, and authori- 
ties cited. 

“If A has negligently exposed his property to injury and B 
has negligently injured it, B must pay the damage to A, if B, 
by exercising ordinary care, could have avoided injuring it.” 

Davies vs. Mann, 10 M. & W., 545; reported at length 
in vol. 2, Thompson on Neg., 545. Itis there reported 
as the leading English case on the question of con- 
tributory negligence. 
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subject of the action, yet if the defendant could, in the re 4 
by the exercise of ordinary care and diligence, have avoided 
the mischief which happened, the plaintiff's negligence will not | 


excuse him.” 
“If A moors his boat below a point in the river where B has = 


moored his barges, and B’s barges, through the negligent 


manner in which they are moored, break away and strike A’s = 

boat and sink it, A may recover damages of B. The placé “a 
where A moored his boat was a safe place but for B’s negli- = 
glence.” = 

Brown vs. Lynn, 31 Penn. St., 510, supra; == 
See, also, Wharton on Negligence, sections 323, ef seqg., — = 
where many of the decisions are carefully collated. ~ | = 


Upon the other point raised by the defendants that they are’ — = 
not liable because the acts complained of were done by a con= 44 
tractor, the decision of the District and Circuit Courts was 
against the defendants. = - 


The vessel and her owners are liable if she was not property = : 


manned and managed. — 
The owners are liable, although the vessel may be in charge 3 $ 


of a pilot. | 
“If the act undertaken is one from its very character a ~ 


nuisance, or one dangerous to others, the person wen 

it is not released from his responsibility to any person rece 

injured, although he has entered into a contract with some 
person to perform it, and ~ injury was caused through the = 
negligence of the contractor.” s 
Moaks’ Underhill on Torts, 277. 2 
The work proposed in this case was both a nuisance and © — 
dangerous. g 
“Whoever materially obstructs it (the highway) or renders_ a 
its use hazardous by doing —_rene above, upon or below +3 a 
the surface, is guilty of a nuisance.” i” 
Congrave vs. Smith, 18 N. Y. 79. 
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7 “Any ee ois an » indWidual ‘done to a hipliway. ious ee ~ 

formed on his own soil, if it detract from the safety of travel, 

is a nuisance.” 
Dygest vs. Schenck, 23 Wend. 447. 
Approved in 101 Mass. 253. 

The work proposed, viz.: Placing a largesteamer upon an 
inclined plane smeared with grease, on the bank of a navigable 
river, in freezing weather, renders navigation more hazardous 
and is a nuisance. 

“Where the obstruction or defect which occasions the injury 
results directly from the acts which a contractor agreed and 
was authorized to do, the person who employs the contractor 
and authorizes him to do those acts, is equally liable to the in- 
jured party.” 

Water Co. vs. Ware, 16 Wal. 576. 

“Where work done on a public highway necessarily consti- 
tutes an obstruction or defect in the highway, which renders 
it dangerous as a way unless properly guarded, in such case he 
for whom the work was done cannot defeat the claim of him 
who has suffered injury, by proof that the work which consti- 
tuted the obstruction or defect was done by an independent 
contractor.” 

Robbins vs. Chicago, 4 Wal. 657; S. C. 2 Black 418. 

If the thing to be done is attended with danger, the rule 

claimed by the respondents is not applicable. 
Thompson on Neg. 899. 
A contractor of a railroad company, in blasting, injured the 
plaintiff, the railroad company was held liable. 
Stone vs. Cheshire R. R. Co., 19 N. H. 427. 
Carmen vs. L. I. R. R. Co., 4 Ohio N. S. 399. 
Those about to launch a vessel are bound to give reasonable 
notice and exercise great care. 
“The Vienna,” Swabey’s Adm. 405. 

“The launch of a ship is an extraordinary and unusual pro- 
ceeding, and the builder is therefore required to take extraor- 
dinary care and exercise the highest caution to prevent dam- 
age to those navigating the harbor.” 

Walster vs. Humphreys, 3 Fed. Rep. 535. 
If one constructs a house with such a pitch to the roof that 
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Shipley vs. 50 Assaciases, 106 Mass. 194- “See same case ° be 
101 Mass. 251. oe : 

The fact that the owner employs a contractor does not alter. ~ = 
the rule. 3 


— 


Gorham vs. Gross, 125 Mass. 232, and cases cited. 4 
“The man who orders work to be executed, from which ia = 
the natural course of things injurious consequences to his | “4 
neighbors must be expected to arise, unless means be aoe 
by which such consequences may be prevented, is bound to. 
see to the doing of that which is necessary to prevent the mis=" 
chief, and cannot relieve himself of his responsibility by em- ~ — 
ploying some one else, whether it be a contractor employed 
to do the work from which the danger rises, or some inde- ~ 
pendent person to do what is necessary to prevent the act = 
which he has done from becoming wrongful.” 
Bower vs. Peas, The Law Reports, 1 Q. B. 321. 

“When work is being executed from which danger may - 
arise to others, and it thereby becomes incumbent on the par- z 
ties doing it or ordering it to be done, to take measures to.” 
prevent damage resulting to others, he cannot divest himself = 


of liability by transferring the duty to a contractor.” (S. Cx 
page 329.) 4 


In this case and in the natural course of things injurious Be 
consequences would happen if the Butte should slide off the = 
ways into the river. And it became incumbent upon her. +g 
owners to take measures to prevent such damage resulting to — “a 
others, from the slipping of the steamer off the ways. And = 
they cannot divest themselves of liability by transferring the — 4 
duty to a contractor. E — 

“The Ruby Queen,” Lushing’s Adm. Report, 266, referred 7 
to by Nelson J., in his decision, is directly in point. 1 gl 

“The ship of the defendant is liable for the act of the con- “% 
tractor in sole charge of the ship.” 

The leading English case is Fletcher vs. Ryland,1 L. RR. <& 
Exch. 265; S. C. 3 H. of L. E. and I. App. 330. (Reported ~~ 
in full, 1 Thompson on Neg. 1.) a 
There the defendant employed a competent engineer and © 24 
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contractor to construct a reservoir for water upon the land ofa” ~ 
third person, but with his consent. The contractor did not 
use proper care and skill and the water broke through an old 
shaft in the plaintiff's land into his mine and injured it. Held 
that the defendant was liable; and it was no defense that he 
hired a competent contractor. 

“He who brings upon his land anything which would not 
naturally come there, and which is in itself dangerous and may 
become mischievous if not kept under control, though in so 
doing he may act without passion, willfulness or negligence, 
will be liable in damages for any mischief that may occur.” 
(Syllabus. ) ; 

The Court say: “We think that the true rule of law is that 
the person who, for his own purposes, brings on his land and 
collects (keeps) there anything likely to do mischief if it 
escapes, must keep it in at his own peril. He can excuse him- 
self by showing that the escape was owing to the plaintiff's 
default, or perhaps, the act of God. A person whose grass or 
corn is eaten down by the escaping cattle of his neighbor, or 
whose mine is flooded by water from his neighbor’s reservoir, 
or whose cellar is invaded by the filth of his neighbor's privy, 
or whose habitation is made unhealthy by fumes and noisome 
vapors of his neighbor's alkali works, is damnified without any 
fault of his own, and it scems but reasonable and just that the 
neighbor who has brought something on his own property that 
was not naturally there, harmless to others so long as it is con- 
fined to his property, but which he knows to be mischievous 
if it gets on his neighbor's, should be obliged to make good 
the damage which arises if he does not succeed in confining it 
to his own property. But for his act in bringing it there no 
mischief could have accrued, and it seems but just that he 
should at his peril keep it there, so that no mischief may ac- 
crue or answer for the natural and anticipated consequences, 
and upon authority this, we think, is established to be the 
law, whether the things so brought be beasts, water, or filth, 
or stenches. There does not appear to be any difference in 
principle between the extent of the duty cast on him who 
brings cattle on his land to keep them in, and the extent of the 
duty imposed on him who brings on his land water, filth, or 
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bor, it is his duty to keep them in at his peril.” 
The point was distinctly raised, that defendant was not lisble 
because he employed competent contractors to do the work. - 


The House of Lords affirmed the judgment of the Court 3 2 


below. 


Lord Cranworth says: “If a person brings or accumulates on 


his land anything, which, if it should escape, may cause dam= = 


_ age to his neighbor, he does so at his peril. If it does one : 


and cause damage he is responsible, however careful he may 
have been, and whatever precaution he may have taken to” 
prevent the damage.” 

This decision has been generally approved by the American 


Courts. 


In the case at bar, it is not necessary to go to the extent of ~~ 


Fletcher & Ryland. 

The defendants knew that if their steamboat escaped it 
might and probably would do damage, and they knew it would 
escape if not properly secured, and injure any vessel which 
might be in its path. 

There are many English and American cases similar to the 
one at bar, where the owners have been held liable under 
similar circumstances. 

See Hole vs. S. & S. R’y Co., 6 Hurl & Norm, 488, cited 
61 N. Y. 190. 

“If a contractor does the thing which he is employed to do, 
the employer is responsible for that thing as if he did it 
himself.” 


In this case the defendant employed a contractor to erect a 


bridge.- The work was lawful, but negligently done. The R. 
R. Co. was held liable. 


In Pickett vs. Smith, 10 C. B. N. S. 470, referred to in 61 - 


N. Y. 192, the servants of a coal merchant left a coal hole un- 
guarded and a passer fell in and was injured. Held that the 


owner of the premises was liable. 
“The defendant having caused the danger was bound to take 
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reasonable means to prevent mischief. The performance of : , = 
his duty he omitted, and the fact of his having intrusted ittoa = 


person who also neglected it, furnishes no excuse either in © — 2 
good sense or law.” 3 ; 
“When the act itself causes injury, the person who ordered 
it is responsible, but where the injury happened from some- 
thing collateral in the course of carrying out the order, he is 
not responsible. The contractor’s servant, through careless- 
ness while engaged in the constructing of railroad works, 
allowed a brick to fall upon a person passing along the high- 
way. The company was held not responsible. The act was 
plainly collateral. Suppose the contractor had been employed 
to drop bricks, with the injunction to be careful, would the 
rule have been the same? I think not.” 
61 N. Y. 203. 

In this case the contractor was employed to haul the boat 
out and put her back. He was careless in the matter of haul- 
ing her out, not properly securing her, and he let her slide 
back without warning. The fact that he did not intend to let 
her slip is immaterial. 

In Tanny vs. Ashton, 1 Q. B. Div. 314, the defendant em- 
ployed a person to put up a hanging lamp; it fell and injured 
a passer. Held the owner was liable. 

In Randlesson vs. Murry, $8 Ad. & Ell. 109, a warehouse- 
man at Liverpool employed a master porter to remove a bar- 
rel from his warehouse. The master porter employed his men 
and tackle, and through the negligence of the men the tackle 
failed and the barrel fell and injured the plaintiff. Held the 
warehouseman was liable. 

In cases where the plea of no negligence on the part of the 
defendant is not a good defense, it will not avail to plead 
negligence of the contractors. 

Many examples from every day life will readily occur to 
illustrate this principle, in addition to these mentioned or re- 
ferred to above. One cannot escape the risk incident thereto 
by employing another to hoist a heavy iron safe over a street, 
or haul it up an inclined plare to the upper stories of his build- 
ing, or to drive a wild beast through the streets, or anything 
likely to frighten horses and thereby injure others, or construct 
a wall or chimney likely to fall, or run railroad trains over a 


dangerous crossing. 
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ployer i is responsible for it.” 
- Gorham vs. Gross, 125 Mass. 232. 
On the hearing of this case in the Circuit Court we under-. 


stood the counsel for the respondent to concede the paren 4 
principle to be as stated above, but to claim an exception to — a 
the general rule in thi¢ case, because, as they said, both ves- <4 


sels were in charge of the same contractor. We are unable to 


see why that should make any difference, if true. We confi- — 4 


* dently affirm, however, that such is not the fact. The con- 
tractor was not in charge of either steamer; at most he had — 


the right to fasten to and move the Butte to some other point — 22 


on the ways. He was not in possession of her. He had no 
right to step into her cabin or ailow any one else to go aboard, 
or remove any one from her. He simply had a right to go on 


deck, if necessary, to accomplish the work he had undertaken E. > 


to do. The owners of the vessel were in possession, by their 
agents, the master and mate. 

The contract contemplated that the owners should have 
some one in charge on board all the time. 

It provided that Weaver should haul the Butte out and put 
her back in the river, “frst giving three days notice to the party 
an charge on board.” If the master or mate had refused to 
allow him to do even this, his only remedy was an action for 
breach of contract. No court would have given him posses- 
sion of the vessel. 

As to the McLeod the finding is that her master allowed 
her to be placed at the foot of the ways. 

That the owners of the McLeod contemplated entering into 
some contract with Weaver for hauling out their boat, in no 
manner released the owners of the Butte from the effects of 
their nepligence and carelessness. We have no right to con- 
jecture what contract, if any, would have been made. 

In the case of Shipley vs. Fifty Associates, referred to 
above, an action to recover damages for injuries received from 
snow falling from a roof, it certainly would have been no de- 
fense to that action, that the plaintiff contemplated or had, in 


an 
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fact, constructed a house with the same defect upon the same 
street. 

If a ship is improperly moored by an insufhcient cable and 
anchor, and breaks loose and drifts against another and in- 
jures it, it would certainly be no defense to affirm that the in- 
jured vessel was moored by a similar insufficient cable, or that 
the owners of the injured vessel, under the same circum- 
stances, would have used similar insufficient cables. 


The cases cited by the respondents are not in point. Most 
of them arose out of contracts of towing and are not appli- 
cable, not only for the reasons stated by Judge Nelson in his 
opinion, but also for the reason that towing is not dangerous; 
neither does it obstruct or render hazardous the highway, and 
is as different from the case at bar as driving domestic animals 
through the street differs from driving a wild beast or steam 
engine through such street. 

Many of the cases cited discuss the question of master and 
servant, “respondcat superior,” a principle not involved here. 

Some refer to vessels belonging to the navy and not appli- 
cable here, because in no case can the government be held re- 
sponsible for the torts of those in charge of its vessels. 

Those which appzar to be applicable are decisions by the 
State Courts in conflict with the decisions of the State and 
Federal Courts cited above, particularly Robbins vs. Chicago, 
4 Wall. 678, and Water Ceo. vs. Ware, 16 Wall. 566. 

The decree of the Circuit Court should be modified—libel- 
lants should recover full damage, with interest and costs. 

In no eveat should libeilants be charged with the cost of the 
return and printing of the testimony. 


James H. DAvipson, 
H. L. WILLIAMS, Proctor for Libellants. 


Counsel. 
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Supreme Court of the Amted States. 


Ocroszz Tzem, 1887. 


THOMAS C. POWER erat, 
| APprEgLLaxrs, 


| No. 157. 
ISAAC G. BAKER er at, 


THOMAS C. POWER er at, 
APprELLEEs. 


Brief and Argument on behalf of Thomas C. Power et al., 
Appellants and Appellees. 


STATEMENT OF THE CaSE. 


The question involved in these appeals, which are cross- 
appeals, is whether or not the legal conclusions of the cir- 
cuit court of the United States for the district of Minne 


t 
ry 


PART ary one aR RTI NY 


; 
; 
haat 
‘ bales 
‘ 


sota are warranted by the facts found by the district court 
upon the trial of the cause before it. 

Isaac G. Baker et al., owners of the steamer Col. McLeod, 
filed a libel in admiralty in the United States district court 
for the district of Minnesota, 7n personam, against Thomas 
C. Power ef al., owners of the steamer Butte, in a cause of 
action, civil and maritime, alleging that by reason of a col- 
lision between the two vessels, in which said libellants claim 
the Butte and her owners were at fault, they had suffered 
damages in the amounts claimed in their libel. Issue was 
joined in the district court, and the testimony being taken, 
the conclusions of fact were found by the judge of that 
court, and appear upon pages 217 and 218 of the record. 
There is no dispute as to the facts in the case; no ex- 
ceptions were filed to any of the findings of fact in the 
district court, and these findings were afterwards concurred 
in by the judges of the circuit court of that district upon 
an appeal taken by the libellants. 

The facts which we say are not in dispute, and which suf- 
ficiently appear in the findings, are as follows: In 1879 both 
the McLeod and the Butte were engaged for their respective 
owners in the navigation of the Upper Missouri river in the 
Territories of Dakota and Montana. At Bismarck, in the 
Territory of Dakota, were certain marine ways constructed 
and operated upon the bank of the Missouri river at a point 
below the city of Bismarck, by a copartnership known as 
Weaver & Co.; and these ways and dock-yard were used 
for the purpose not only of hauling out and repairing steam- 
boats, but also for hauling them out and keeping them dur- 
ing the winter season, it being necessary and proper to haul 
all steamboats engaged in navigating the upper Missonri 
river out upon the land when navigation ceased, and keep 
them there during the winter months and until the river 
was fit for navigation in the spring. Neither of the par- 
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ties to this controversy had any ownership in or authority 
concerning the ways and dock-yard, which were operated 
solely by Weaver & Co., the lessees of the same ; and none 
of the firm of Weaver & Co. had any interest whatever in 
the steamboats referred to, or any business connection with 
the owners of the same, other than as hereinafter stated. 
Abont the close of navigation in the month of Novem- 
ber, 1879, Power & Co., the owners of the steamer Butie, 
caused her to be landed at the port of Bismarck, and short- 
ly thereafter made with Weaver & Co.a written contratt, 
by the terms of which, for a certain compensation to be paid 
to them, Weaver & Co. agreed with the master of the Butte, 
who was also one of the owners, to haul her out upon the 
ways at Bismarck, keep her there during the winter, and 
launch her into the water in the spring (page 14, record). 
Pursuant to that contract the Butte was surrendered by her 
owners and master to Weaver & Co., who proceeded to haul 
her out upon the ways of the dock-yard. At the same time 
the master of the McLeod surrendered his vessel to Wea- 
ver & Co. under a similar agreement, or understanding, and 
placed her in their hands, to be hauled out at the same dock- 
yard and upon the same ways occupied by the Butte. Wea- 
ver & Co. having thus complete possession and control of 
both boats, the crews of which had been discharged, proceeded 
to haul the Butte out on the ways of their dock-yard, 
and on the day, or day before, the accident occurred, had 
hauled the Butte a certain distance upon the ways, when 
they stopped haaling her, and then dropped the McLeod 
down the river, moored her at the foot of the ways, and 
placed some tackle upon her, preparatory to hanling her 
alongside of the Butte, and then shifting each of them to 
her regular berth upon the ways for the winter. While the 
vessels were in that position, the Butte hauled out upon the 
ways and the Mcleod moored at the foot of the ways, Wea- 
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ver & Co. ceased work npon them and left them there for 
the night in such relative positions; and during the night 
from some cause, which does not clearly appear, the Butte 
slipped from her position upon the ways and fell upon the 
McLeod, sinking her and causing the damages complained 
of by libellants. 

All the foregoing acts, the placing of the vessels in the 
relative positions occupied by them, and their care and cus- 
tody while in such positions, were the acts and doings solely 
of Weaver & Co., without interference or control by either 
or any of the owners, masters, or crew of the respective 
vessels ; and both vessels were in the sole and exclusive care 
and custody of Weaver & Co. prior to and at the time of 
the accident. 

These facts sufficiently appear in the findings of facts of 
the district judge, on pages 217 and 218 of the record. 

It may be that this court will not refer to the evidence, but, 
if referred to, it will be apparent therefrom that both the 
placing of the Auéte in the position she was placed, and the 
placing of the McLeod in the position she was placed, were 
done by Weaver & Co. for their own convenience, and to en- 
able them more easily to handle the vessels ; and further, 
that the watchman was left by the master of the Butte on 
the vessel at the time she was surrendered to Weaver & 
Co., for the sole purpose of taking care of her rigging and 
furniture, and that neither the master nor the watchman 
claimed or exercised the slightest authority or control over 
her, after the surrender. (See testimony of C. S. Weaver, 
Barney Flynn, Jesse MacClenden, and Paul T. Murphy, all 
witnesses for libellants, pages 135-—6—-7, 143, 159, 160, 161, 
166, 169, and 186, record). 

The district court dismissed the libel. Upon an appeal to 
the circuit court, it was there held that each of the parties 
to the action—being the owners of the respective vessels— 


was guilty of negligence, and that the damages soffered 
by the McZeod should be divided between them. A decree 
was entered by the circuit court dividing the damages; a 
motion for a rehearing was made in that court, the cause 
heard before Mr. Justice Miller, and the former decision 
affirmed. It is from that judgment and decree of the cir- 
cuit court that these appeals have been taken; Baker e¢ ai., 
libellants, insisting that upon the findings of fact the full 
measure of damages claimed to have been suffered by them 
should be awarded them, and the decree of the circuit 
court reversed to that extent; Power ef al., the defendants 
in the libel, insisting that the circuit court erred in decree- 
ing any damages against them, and appealing from the 
decree upon that ground. 


ASSIGNMENT oF ERrxor. 


Power et al., defendants and appellants, assign for error 
herein, that the circuit court erred in holding there was any 
negligence upon their part, and that they were liable to the 
libellants for any damages, upon the facts found. 


Barr or ARGUMENT. 


The rule has been long and well established, that one who 
has contracted with a competent person to do certain work, 
not in itself unlawful or dangerous, according to the con- 
tractor’s own methods, and without his being subject t» con- 
trol, except as to the results of his work, is not answerable 
for the wrongs of sach contractor or his servants, committed 
in the prosecution of the work. 

The authorities sustaining this rule are very numerous ; 
nearly all, if not all, the principal decisions may be found 
in note 6, page 899, 2 Thompson on Negligences (1880). 
More recently, in the case of Little v. Hackett (116 U. 8S. 


6 


388), this rule was thoroughly and learnedly considered and 
supported by this court. 

The proprietor, it is conceded, may make himself liable 
by interfering with the contractor and assuming control of 
the work, or some part of it, so that the relation of master 
and servant arises, or so that an injury ensues which is 
traceable to his interference. But the fact, merely, that he 
is present during the performance vf the work does not 
make him liable for the wrongs of his contractor. Indeed, 
the courts have gone even farther, and the adjudications 
are numerous, holding that the mere fact that the proprie- 
tor retains a general supervision over the work, for the pur- 
pose of satisfying himself that the contractor carries out the 
stipulations of his contract, doves not make him responsible 
for wrongs done to third persons in the prosecution of the 
work. 

Clark’s Admr. v. H. & St. J. R.R. Co., 36 Mo., 202- 
218. 

Callahan v. B. & M. R- R.R. Co.; 23 Iowa, 562. 

Eaton v. E. & N. A. R. R. Co., 59 Me., 520. 

Reedie r. Ry. Co., 4 Exch., 243. 

City of Erie v. Caulkins, 85 Pa. St., 247. 

Pack v. Mayor et al., 8 N. Y., 222. 

Nevins v. City of Peoria, 41 Ill., 502-515. 


The ground upon which the circuit court held the re- 
spondents below to be guilty of negligence in this case is 
not clearly apparent. In neither the findings of the dis- 
trict court, nor in the evidence, is any act of negligence re- 
lied upon or pointed out as having been committed by them. 
The only allusion made in the findings to such negligence is 
the following paragraph, found on page 218 of the record, 
being part of the findings of the district court: “ The neg- 
ligence of the contractors who hauled out the Butte is con- 
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ceded, and at the time of the collision a watchman was on 
board of the vessel, appointed and designated by the master. 
In fact the master was present when she was haaled, and 
knew her position, and how she was propped and stayed. 
These facts fix the liability of the owners, for the persons 
employed to hanl ont the vessel are not such independent 
contractors, although the contract is in writing, that they 
can shield themselves from the consequence of the con- 
tractor’s negligence.” In-this paragraph is found the only 
suggestion of a hasis of liability on the part of Power & 
Co., and it is submitted that in this paragraph is found also 
the error of law of which Power & Co. complain, the cor- 
rection of which will lead to a reversal of the decree against 
them. 

If respondents had the right to make a contract with 
Weaver & Co., lessees and operators of the dock-yard, by 
which they surrendered their vessel to them, to be by them 
removed from her element and placed within the confines 
of their dock-yard, on land, there to remain under their 
exclusive control, we cannot conceive how they can be held 
guilty of negligence in making such cuntract, or responsible 
for the acts of Weaver & Co. upon land, in executing it ; nor 
can it fairly be ascertained upon what ground the mere pres- 
ence of the master of the Atte, during the time that 
Weaver & Co. were engaged in the performance of their 
contract, could affect the legal rights of the parties. 

To sustain the decree of the circuit court in this case it 
will be necessary to hold that the owners of the Butte were 
liable zn personam to third parties for all and every act 
which Weaver & Co. might have committed in connection 
with their management of the vessel while in their custody, 
in the dock-yard and upon land. So, if an employee of 
Weaver & Co. had been injured -by defective appli- 
ances used in hauling the vessel out, upon this view of the 


cease Power & Co. would have been liable; so, if the ves- 
sel had been negligently set on fire by Weaver & Co. or 
their employees, Power & Co. would have been liable to 
any -third person who might have been injured by snch neg- 
ligence. In fact, there is no limit, upon this theory. to the 
liability of the owners of the Butte for the acts of Weaver 
& Co., in connection with the vessel, while in their custody, 
although committed on land, within the confines of these 
ways or dock-yard, and in a matter entirely disconnected 
from the operation or management of the vessel. It there- 
fore follows that this case presents an anomaly in the law, for 
in no other class of cases has it been held that the mere 
ownership of the article or property necessarily makes the 
owner liable for all negligences committed upon, in or 
about such property, to the injury of third persons, by 
those to whom the owner has surrendered it. Such, we 
confidently submit, is not the law. ° 

If, however, it is suggested that the negligence consisted 
in the placing of the vessel in charge of Weaver & Co., then 
there can be no recovery, for as to both of these parties 
Weaver & Co. was a comiron agent, and their acts as to 
these parties were common to each. Now, as one cannot 
well commit a negligence upon himself, it would follow, in 
reason, that the decree cannot be sustained upon that 
ground.- 

In the district court the finding of negligence against 
Power & Co. seems to have been placed by the court 
upon the rule adopted in the case of the Ruby Queen 
(Lushington Ad. 266, page 218, Record). But the case 
at bar can readily be distinguished from that ease, as 
will be demonstrated hereafter. In the brief and argu- 
ment on behalf of Baker ef al., the reason for the asserted 


negligence and liability of Power & Co. is placed apon 
other grounds; but a brief examination of the cases cited 


ee 
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in support will show that they are not in point, and that 
the course of reasoning found in them is inapplicable to the 
case at bar. And the distinguishing feature of the case at 
bar from all of the cases cited is found in the fact that the 
Butte had been removed from her natural element and placed 
upon land, and that the injury to the MeZcod occurred in 
an attempt by the same parties who had charge of the Butte 
to place the Mcleod upon the same ways, out of her ele- 
ment, and within the confines of the dock-yard. Clearly, 
neither the Butte nor her owners, in the then situation of 

the vessel, owed any duty to the Mec/cod or rer Heo 
in the then situation of the McLeod. 

Mr. Justice Blatchford—then on the cireuit—in the case 
of the Germania (9 Ben. 359), said, in dismissing a libel to 
recover damages for personal injuries sustained by lihbellant, 
by his having fallen through an open hatchway, while en- 
gaged in loading the vessel, and in the employ of the ship- 
pers of the cargo: 


«“ Here the libellant was not in the employment of the 
vessel or of her owners, nor acting in their service or for 
their benefit. He sustained no relation to them by contract. 
All that can be said is that the accident happened on board 
of the vessel. But that mere fact cannot remove the diffi- 
culty, that in no event could it be held that there was any 
breach of any maritime duty or obligation on the part of 
the officers of the vessel. 

“ The libellant may have been rightfully on the vessel, 
and not a trespasser, and it may be considered that he was 
there with the assent of the officers of the vessel; but it by 
no means follows that the vessel or her owner is liable for 
what occurred, even though the leaving the hatchway open 
was a negligent and careless act on the part of some person. 
There was no contract between any one the 
vessel and the libellant, and there was no daty to the libel- 
lant on the part of the officers and crew of the vessel.” 
Dwyer v. National S. S. Co. (17 Blatch. 472). 
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In the case of the Ruby Qucen the vessel was in her ele- 
ment. She had been moored by her owner in her berth. 
Upon him rested the affirmative duty to see that her mooring, 
tackle and furniture were of such character and so arranged 
that, while so in her element, she should not injure any ves- 
sel which might lawfully be in her vicinity. This was a daty 
imposed upon her owner by reason of her situation, and from 
which he could not escape by delegating it to another— 
least of all by delegating it to a broker in whose charge he 
had placed her for the purposes of sale—hecanse the employ- 
ment of the broker was merely for the purpose of obtaining a 
purchaser for the vessel, and such purpose in nowise involved 
her care, custody, or management, or relieved the owner from 
the duty imposed upon him by the fact that she was at anchor 
in acrowded port. In the case at bar the Butte was sur- 
rendered to Weaver & Co. to be hauled out, and was, in fact, 
hauled out, and placed within the confines of their private 
premises, and the owners of the utte, during the life of 
that contract, had no more right to interfere with her manage- 
ment, while on land, than they would have had to interfere 
with the private property of Weaver & Co., or with their 
methods of managing their ways. 

In every case cited by counsel for libellants it will be 
found that there rested upon the defendant an affirmative 
daty, arising out of the situation and conditivn of his prop- 
erty, or the particular act which was being done upon it, by 
reason of the rights of other persons in the immediate or ad- 
jacent vicinity. Such was the case in Carroll v. M. V. R. 
R. Co., 14 Minn., 64; Dobiecki v. Sharp, 88 N. Y., 203, 
210; Cook v. C. T. Co., 1 Denio, 94; Brown v. Lynn, 
31 Penn. Stat., 510; and all the authorities cited, notably 
that of Water Co. v. Ware, 16 Wallace, 576. In all these 
cases it will be found that the defendant himself occupied 
such a position toward the party injured that there was in- 
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eumbent upon him a duty, the performance of which he 
could not delegate to another, and the omission to perform 
which necessarily made him liahle, whether the act was done 
by himeelf, his servants, or an independent contractor. 
In Water Co. v. Ware the work was being done upon a 
pablic highway. In Fletcher v. Ryland, (1 Thompson on 
Negligences, 1) the defendant was engaged in constructing 
@ reservoir, under contract, upon the land of a third person. 
The contractor did not use proper care and skill, and the 
water broke through an old shaft into the plaintiff’s land. 
into his mine, and injured it. It was held that the defend- 
ant was liable, bat it was not held that the owner of the 
land was liable, although he consented to the construction 
of the reservoir. 

A person engaged in the performance of an act which is 
in itself dangerous is undoubtedly primarily responsible to 
all who are lawfully in the vicinity and who may be aub- 
jected to injury from the negligent performance of the act, 
because as to those persons he owes a primary and affirma- 
tive duty. This court has laid down the rule in the noted 
case of Chicago v. Robbins (2 Black, 418) and Robbins v. 
Chicago (5 Wall., 657), that where work to be done necessa- 
rily constituted an obstruction or defect in the street, which 
rendered it dangerous to travel unless properly guarded or 
shut out from public ase, the principal for whom the work 
was done could not defeat a just claim for damages by prov- 
ing that the work which constituted the defect. or obetruc- 
tion was the work of an indepen:lent contractor. 

Bat that is not the case at bar. It is not even intimated 
that the haaling of the Butte upon the ways was an act 
either in itself dangerous or likely to lead to the disaster 
in question. The disaster was certainly neither the nataral 
result nor the expected consequence of the hauling out. And 
further, she was not in her element; she was not upon 
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or in the highway; it is not found, nor is it pretended, 
that the McLeod was at that time engaged in navigating 
the river, or that she had a lawful right to be docked or 
berthed. at the foot of the ways, except by the procurement 


or permission of Weaver & Co., and it would seem to ex-- 


tend the rule of legal responsibility beyond all reasonable 
limits to say that Weaver & Co., controlling and in charge 
of the entire situation, could take our vessel, place her in 
their private premises, take the McLeod, bring her upon, or 
in the immediate vicinity of, those premises, and then, by 
their negligent act, commit an injury upon her for which 
the owners of the /uéée are primarily responsible. If the 
McLeod had Ween passing by the vicinity of the ways, en- 
gaged at the time of the injury in navigating the river; if 
she had been anchored in the vicinity, or within reach of in- 
jury, when the Butte was hauled out; if her presence at 
the point where she was injured had been due to any act 
or condition of things, other than the acts of Weaver & 
Co., it might perhaps be suggested—although we do not 
concede it—that the owners of the Butte owed her some 
duty. If, in other words, the condition of things which 
subjected the A/cLeud to the injury had been apparent, or 
might have been observed, at the time of the contract be- 
tween Weaver & Co. and Power & Co., or at the time they 
surrendered their vessel to Weaver & Co., there might be 
grounds for claiming that it was their duty to have pro- 
vided against a contingency either visible, or which might 
fairly be considered to be within their knowledge. But 
to say that these respondents were liable, under the facts in 
this case, for a condition of things brought about after the 
surrender of their vessel to Weaver & Co., and by the sole 
and unforeseen acts of Weaver & Co., is carrying the im- 
position of duty beyond any rule that we can discover to 
have been sustained in the books, and, we submit, beyond 
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any principle within reason or justice. And if such is the 
rule to be sustained, Power & Co. would be defenceless, 
even if the act of Weaver & Co. in permitting the collision 
had been wilfully and maliciously done. 

Let another view of this case be taken, for a moment: 
Suppose the occurrences had taken place precisely as they 
are alleged and shown to have taken place in this case, and 
that the result had been the destruction of the Butte, with- 
out injury to the McLeod, could the owners of the Butte in 
that case have proceeded and recovered 7m personam against 
the owners of the McLeod? It will hardly be suggested 
that they could, and yet sach must be the law in order to 
sustain this decree against Power & Co., unless the other 
view be taken, that Baker & Co. are wholly without fault 
and in nowise responsible for the acts of Weaver & Co. in 
dropping the Mc/zod down tv the foot of the ways and 
leaving her moored there over night. 

We now come to the question of the decree of the circuit 
court. The circuit court formulated its decree, dividing 
the damages between the parties, upon the authority of 
Atlee v. The Packet Co. (21 Wallace, 389). The opinion, 
in that case, does not, we submit, warrant the ruling 
which eventuated in this decree. In that case Atlee had, 
without authority of law and at his own risk, built a 
wharf or pier out into the navigable portion of the 
Mississippi river, and at a point where the river was being 
continually used for navigation purposes by vezsels of dif- 
ferent descriptions. A steamer engaged in navigating the 
river collided with the pier erected by Atlee, and was in- 
jared. In an action in personam, this court sustained a de- 
cree against Atlee for one-half the damages, the court hold- 
ing the vessel and its crew to have been negligent, and 
thereby contributing to the injury so as to permit a division 
of the damages. It is well understood, of course, that the 
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admiralty rule does not defeat a recovery, where the plain- 
tiff or libellant has been guilty of contributory negligence ; 
bat permits the court to divide or apportion the damages 
between the parties. This is a rule long established, 
and beneficial when the circumstances require its applica- 
tion, but it is, after all, a rule of law and is not intended to 
operate contrary to the justice of particular cases. It is 
sought in the case at bar to divert it from its proper par- 
poses and predicate solely upon the rule a right to a re- 
covery which could not be had except by a strained and 
unwarranted application of the rule. 

An examination of the origin and history of this rale, 
which is elaborately considered in The Atlas opinion (93 U. 
S., 307), seems to warrant the assertion that it was made and is 
sustained upon a general policy believed by tte courts to be 
applicable in cases of collision, and is founded upon a sound 
public policy. It is usually applied in proceedings in rem, 
rarely in proceedings zn personum. _The reason for the ap- 
plication of this rule in cases of collision is obvious; ves- 
sels are always used in the transportation of either freight 
or passengers—commonly both. In all cases a negligent 
act, producing a collision, involves danger to life and limb, 
as the crew of the vessel is necessarily, in every case, ex- 
posed to such danger. Under such circumstances a sound 
policy requires that the slightest deviation from that care 
which it is the duty of those in charge of vessels and en- 
gaved in navigating them to exercise, should be panished, 
and it is done in all cases by making either the vessels or 
the owners liable—the one solely in fault being held respon- 
sible for the actual damages sustained, while, where both 
vessels are in fault, the loss is divided equally between them. 
But when the reason for the application of such rule 
fails, the application is not made, and in the case at bar 
there is certainly no reason for its application. If, as 
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it is claimed, the rules and procedure in admiralty are in- 
tended to do full and adequate justice between parties, un- 
affected by technicalities or particalar mcthods of proceed- 
ure which have grown up in other cases by reason of their 
multiplicity, it would seem that in the case at bar more ex- 
act justice would be arrived at by settling the rights of the 
parties according to the rules and ueages of the laws ap- 
plicable to negligences and injuries upon land, rather than 
by the application of rules and doctrines intended for an- 
other and entirely different class of business. In the case 


of the Marianna Flora (11 Wheat. 54), Justice Story said : 


“Even in cases of marine torta, independent of prize, 
courts of admiralty are in the habit of giving or withhold- 
ing damages upon enlarged principles of justice and equity, 
and have not pectin: or" themselves within the positive 
boundaries of municipal law. They have exercised a con- 
scientious discretion upon the subject. A party who is m 
delicto ought to make a strong case to entitle himself to gen- 
eral relief.” 


And again, in the case of The Palmyra (12 Wheaton, 1): 


“In the admiralty, the award of damages always rests 
in the sound discretion of the court, under all circumstances.” 


And later, in the case of the Sarah Ann (2 Sumner, 206), 
the same eminent authority declared that courts of admi- 


ralty, so far as their jurisdiction extends, administer it upon 


the principles of a court of equity, and not upon those of 
strict law. . 

It is very confidently asserted by counsel for libellants 
that the rule applied generally in towing cases should not be 
applied here. It is the settled doctrine of courts of admiralty 
that where the owner or master of a vessel in tow is not 


guilty of negligence, in a case of collision occurring where 
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the tug, instead of the tow, is in fault, there is no liability 
upon the tow 2 rem or upon its owners 2 personam. 
Counsel seem able to give no reason why that rule should 


not be applied in this case, except, “that towing is not: 


dangerons, nor does it obstruct or render hazardous the 
highway, and is as different from the case at bar as driving 
domestic animals through the street differs from driving 
wild beasts, or a steam engine, throngh such street.” And 
this position seems to be based entirely upon the assump- 
tion—for it is only assumption—by counsel for libellants, 
that the hauling of the Butte upon the ways at Bismarck 
was an act which was per se dangerous to the McLeod. 

Now, it sufficiently appears from the case that the 
M.Leod was in the custody, and wholly under the control, of 
Weaver & Co.; that she was by them placed at the foot of 
the ways solely for their own purposes; that she had no 
business there, and would not have been there had Weaver 
& Co. not placed her there, and that she would have re- 
ceived no injury from the Butte had she not been there. 
And we are forced to recur to our former position, which 
is, that these respondents should not be holden liable for an 
injury committed by Weaver & Co. upon the property of 
others placed in their care, and which they themselves had, 
for their own purposes, brought into a position where they 
could commit an injury upon it. 

We submit, the case at bar is not a case of maritime col- 
lision ; at the time of the accident both of the vessels were 
out of commission, their crews discharged and their business 
of navigating the Missouri river at an end for the season ; 
the. acts which Weaver & Co. were to perform as to them 
did not consist in their use or navigation but solely in their 
removal from their proper element and out upon the land ; 
the proximate and impelling canse being the alleged act of 
negligence committed solely on land, the rule laid down in 
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the Atlee case should not apply, but the common-law rule 
applicable to cases of contributory negligence should control. 
People’s Ferry Co. v. Beers, 20 How., 399. 

Roach et al. v. Chapman et al, 22 How., 129. 
Morewood et al v. Enequist, 233 How., 492. 

Bondies et al v. Sherwood et al, 23 How., 214. 
Edwards v. Elliott, 21 Wall., 532. 

The Steamboat Hendrick Hudson, 3 Ben., 419. 
Young et al v. The Ship Orpheus, 2 Cliff., 29. 


In view of the situation of the Butte, the mooring of the 
McLeod at the foot of the ways was an act of contributory 
negligence. ' 

In conclusion, it may be observed that at no stage of this 
case is the connection between Power & Co. and Weaver & 
Co. pointed out, and no reason is assigned, why, as a legal 
proposition, Power & Co. should be held answerable for their 
acts. There is no pretence that Weaver & Co. are not am- 
ply responsible. There is no suggestion that the owners of 
_the Butte, or any of their employees, contributed, in any 
way, to this injary, or that it could have been prevented 
or guarded against by them. 

In the case of The Vianna (Swabey’s Adm. 405), cited by 
counsel for libellants, the liability in case of launch is placed 
upon the Juzlder of the ship and not upon the owner. 

In this case the liability should be placed upon Weaver & 
Co. alone and not upon the owners of the vessel. 

We respectfully submit that under these circumstances, 
at the very farthest, the rule adopted in Stainback v. Rae, 
(14 How. 532), and reiterated in Zhe Morning Light (2 
Wall. 5§0), and Gushing-eti-w The John Fraser, (21 How- 
ard 184), should be adopted as between these owners, because 
as to them, and each of them, the injury, if any, was the re- 
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sult of inevitable accident, “and, in judgment of law, is not 


attributable to the fault of either party.” 
The decree of the circuit court should be reversed. 


C. D. O'BRIEN, 
WM. H. BLISS, 
Counsel for T. C. Power et al. 


” 

Rig ern Ay ae 
¥ WM 4 ow AT ar Tht ee & Pe 
dehy ia ‘ vy 
tee 1% altar Ary. 8? A Yee 


nie 


brat 


m aor 
ent f 


‘ hay 
ae 
Pe a 


Bie: 


i 


Wi ahs 7 aay ue 
can ad 


Um 


# 
g 


abet Ps 
5 ms 
( 7 
ae A 
f 


hs 
Petty aN 


‘A 


AS ee nen =e er etaamaa aaa 


Pere then 


, 


1 i nea alll ahaa | Padi « RES 
ie 0h j 4 I i ae whet 3S ; P 


eee... ee 2 


208 ms 4 


ay 7 
v 


Speen ate oa ot aed 


te 


c LR": fs 


i ie 


py ial ne 


Se oe ae Ot title Had Or G0 


ieee ee 


lie): 


Supreme Court of the Amted States. 


Ocroszr Tzam, 1887. 


THOMAS C. POWER erat. 
APPELLANTS, 


ve. 


ISAAC G. BAKER er at, 
APPELLEES. 


ISAAC G. BAKER er at. 
v. 


THOMAS C. POWER er at, 
APpEeLLErs. 


J 


&. 
> 


The Petition of Thomas C. Power et al. for Rehearing. 


———.- .-. — «~—g.__.—_ - 


These were cross-appeals in admiralty. 

The judgment below has been affirmed by this court, at 
the present term, on the ground that the record does not 
contain the finding of facts required by the act of February 
16, 1875, and that there is, therefore, no question presented 
for revision. 
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a special verdict, but the jury make certain findings, and 
the statement is, that the court reserves the three points 
stated; and each point reserved is stated in one and the same 
form, namely, that if the court should be of opinion that 
the shells are dutiable thus and so, or are free from duty, 
then judgment is to be entered for the plaintiff for a special 
sum. As the circuit court, and the counsel for both parties 
in that court, appear to have treated the findings and the 
reservation as amuunting to either a special verdict or an 
agreed statement of facts, we are dispose! to overlook the 
irregularity, and to consider the case on its merits.” 


In the case of Insurance Company v. Tweed (7 Wall., 
50), it was held that the opinion of the court below could 
not be accepted as a sufficient finding of the facts required 
by the act of March 3, 1865 (13 Stat., 501), and within the 
general rule on the subject, without aid outside of the record. 
The opinion in question did not profess to be a statement 
of facts, but was called in the transcript “ reasons for judg- 
ment.” The court say: “ But the counsel for both parties 
in this court have agreed to certain parts of that opinion as 
containing the material facts of the case, and to treat them 
here as facts found by the court; inasmuch as they could 
have made such an agreement in the court below, we have 
concluded to act upon it here as if it had been so made.” 

If the requirement of the act of 1865, that the court shall 
find the facts, is satisfied by the agreement of counsel here 
that the “ reasons for judgment ” shall stand for the finding 
required by the act, then, petitioners submit, the agreement 
here ty counsel in this cause, that the facts found and stated 
in the opinion of the district court shall be treated here as 
facts found by the circuit court, which agreement they could 
have made in the court below, ought to satisfy the like re- 
quirement of the act of 1875. 

This is not a vase where no finding of facts appears on the 
record to have been the subject of consideration. The find- 


 — 


ing of the district court has been. treated throughout as 
the finding of the circuit court, counsel on both sides. ap- 
peared in this court in the belief that such finding was a 
substantial compliance with the law, have agreed, as au ex- 
amination of their briefs will show, that such finding should 
stand as the finding of the circuit court, and it is respect- 
fully snbmitted that, in view of the clear understanding and 
intention of both parties, the affirmance of the judgment be- 
low is too severe a penalty to be inflicted upon petitioners 
for the omission of their counsel in the court below to re- 
quest the court to formally find and state the facts anew. 

Petitioners are advised by their counsel that, in their 
opinion, the peculiar features of this case, as stated above, 
and which were not brought to the attention of this court 
at the time of aflirmance of the judgment, should entitle 
petitioners to be heard upon the merits of this cause. 

Respectfully submitted. 

C. D. O'BRIEN, 

WM. H. BLISS, 
: Counsel for Petitioners. 
Frsrcvary 20, 1888. 
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‘I. G BAKER, et al. 
Respondents, 
VS. IN ADMIRALTY. 


T. C. Powers, et al. 
Appellants. 


~ &é. G. Regers, Proctor for Appellants. 
- OBrien & Welson, Counsel. 


cree entered in this proceeding. 


Respectfully, 
JAMES H. DAVIDSON, 


WILLIAMS & DAVIDSON, 
Counsel. 
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=~ Supreme Court of the Unite 


et . ae 3 : vs. 
A ae T. C. Powsgrs, et al. 
2 | Appellants. 


aR —CéChstrict of Miunesota,—ss. 


aa - —S— James H.. Davidson, beiag duly sworn, says | he rt 

: - oa _*proctor of the respondents herein. That the c 

was on the calendar of the Circuit Court. for 

the December term, 1882, of said court and | 

to Judge McCrary of said court, and he 

libellants should recover one-half their 

Afterwards on application of respondents the © 

So > granted'a rehearing, and the cause was again ; 

: ee ; fe before his honor Judge Miller of this court, at the j jee 
a 33 = term, 1883, of said Circuit Court. — His honor a = = 
fae the decision of Judge McCrary. The cause was referred = 
—. 3 =< =~ to a commissioner and a decree entered Oct. 1 §, 11 

in favor of libellants for $09,572.82. The junc - , 
closed Dec. 8, 1883. At the next term of said cor 
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and on January 14, 1884, appellants herein served ae 
on the proctors for libellants a petition for an appeal. 
to this court, dated January 10, 1884, and the usual © 


citation, dated, signed and served January 14, 1884. 
An order was entered January 10, 1884, as of Dec. 
21, 1883, nunc pro tunc, allowing the appeal. .Afhant 


is informed by proctors for appellants herein, that an 


appeal bond was presented to the Circuit Court for ap- 
proval Dec.21,1883. Anapplication for execution was 
made to the Circuit Court and refused,upon the ground 
that the matter should be decided by this court, and 
the Circuit Court refuses to enforce the judgment 
herein. Judgment was entered against the stipulators 
on the stipulation given by appellants herein on the 

= day of , 1884, for the sum of five 
thousand dollar¢Y the penal sum mentioned in such 
stipulation. 
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Subscribed and sworn to before me, 
November £ A.D. 1884. ; 
Datar OEM. 
Cher 
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Brief of Respondents on Motion te Vacate 
Supersedeas. 


The statutes regulating appeals are: 
The Judiciary Act of 1789, Sec. 22 and 23. ~ 
Act of June, 1872.  (See.19 Wallace 427.) 
The Revision of 1873, Sec. 692, 1007, 1012. 


The ameodments to these provisions do not a 
the question. } 

There was no compliance with the Act of 17 
writ was left in the clerk’s office, or citation filed 's 
the prescribed time. 

The Act of 1872 was not complied sith. 
was not presented within the sixty days 


The Revised Statutes, Sec. 692, 1007, 1012, we un- 
derstand contain the rules governing this case. 

The appeal having been taken after the term at 
which the decree was entered was adjourned, some- 
thing more than merely presenting a bond, Dec. 21, 
on a decree entered Oct. 18, was necessary, 


We cite: 
Sage v. R. R. Co., 83 U.S. 416. 
Same, 96 U. S. 714. 
City of Washington v. Dennison, 22 How, 87, 
R. R. Co. v. Harris, 7 Wall. 574. 


Ame . 


i. We 


4 rp A heat won Vy, 
te , ay - 7) 
‘ee as ‘ 
; ‘, " 
Sogn f.4 ‘ 


my, 
ie 


‘ys 


ity rad 

te Wg 

a Ais 
rT he 


r 


As to the judgment against the stipulators: 
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Judgment was entered, June term, 1884, against 
them for $5,000, the amount of their stipulation. 
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No appeal has been or can be taken from this judg- 
ment, being for $5,000 only. 
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JAMES H. DAVIDSON, 
Proctor for Libellants. 
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SUPREME COURT OF THE UNITED STATES. 


I. G. Baker, et al., } 

j Respondents, 
vs. > 

T. C. Power, et al., | 

Appellants. J 


BRIEF OF APPELLANTS ON MOTION TO VACATE SUPERSEDEAS. 


The final decree in this cause was entered on the 18th 
day of October, 1883 ; on the 21st of December. 1883. tiie 
supersedeas bond was duly executed, filed approved and 
allowed by the Hon. George W. McCrary, Judge of the 
Circuit Court. 

This bond was filed within fifty-five days from the date 
of the entry of the decree, exclusive of Sundays. 

The total number of days from the 18th ol October 
to the 21st of December is sixty-four. In this period 
there occur nine Sundays, which leaves fifty-five days, and 
the bond was duly accepted and approved within that 


time. 
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And thereafter, and within the dates stated in the 
affidavit of Mr. Davidson, further steps to perfect the 
appeal were taken. 

Proctors for the respondents had notice and knowl- 


edge of the filing and approval of the bond during the en- 
tire time. s 
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The filing and approval of the bond and acceptance 
of the security by Judge McCrary was an -llowance of the. 
appeal. 

See Sige vs. Railroad Co., 96 U.S, 712. 

Opinion of the Court, pp. 714, 715. 

In addition the record shows that the resnondents 
have duly appeared, and such appearance w:ives all de- 


fects. 


The motion should therefore be denied. 
E. G. ROGERS, 
Proctor for Appellants. 


O'BRIEN & WILSON, 
Proctors for Appellants in the Court below. and of Counsel. 


SUPREME COURT OF THE UNITED STATES, 


I. G. Baker et al., 
Respondents, 


T. C. Power et al., 


! 
| 
vs. In Admiralty. 
Appellants. jf 


District oF MINNESOTA, 88. 
C. D. O’Brien, being duly sworn, doth depose and 


say: That he is one of the proctors for the appellants 
herein; that deponent has read the affidavit of James H. 
Davidson upon the motion for the vacation of the super- 
aedeas neretofore granted in said cause; that in said cause 
judgment was originally entered in the District Court of 
the United States for the District of Minnesota in favor 
of the appellants herein; that thereupon on appeal to tie 
Circuit Judge of the Circuit Court of the United States for 
the said District, said decision was reversed and judgment 
ordered for the libellants for the amount stated in the 
affidavit of the said Davidson; that thereafter and on the 
21st day of December, 1883, and within sixty days, exclu- 
sive of Sundays, from the date of said decree, the super- 
sedeas bond was duly presented. approved, allowed and 
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filed in said cause in said Circuit Court, and that there- 
after such proceedings were duly had that an order was 
entered in said cause on the 10th day of January, 1884, 
allowing the appeal, but that previous to said order and 
on the 21st day of December, 1883, said supersedeas bond 
had been as aforesaid duly filed, allowed and approved. 


Deponent further says that the delay in perfecting 
said appeal and in procuring the order therein, occyrring 
between the 21st day of December, 1883, and the 10th day. 
of January, 1884, was entirely and wholly on account of 
the stutements made to the proctors for the appellants by 
Henry L. Williams, Esq., one of the proctors for said re- 


_ spondents, who had charge of said cause. That said Wil- 


liams during and prior to said time and after the entry of 
said decree. and both before and after the 21st day of De- 
cember, 1883, stated to this deponent that the proctors for 
said appellants could take such reasonable time as they 
saw fit to perfect said appeal, as the said Williams was de- 
sirous of having said cause appealed on the part of the 
respondents herein for the reason that he believed that 
the respon !ents were entitled to the entire amount of said 
claim instead of one-half thereof, and that said delay 
aforesaid occurring in said cause was solely and entirely 
due and owing to said statements and position of said 
Williams. 


Denonent further states that the judgment against 
the sureties was entered iu said cause at the time stated 


5 


in the affidavit of said Davidson, ex parte, and without 
notice to the proctors for the appellants, and upon an ap- 
plication to a Judge of the District Court and not to the 
Judge who had approved said supersedeas bond and al- 
lowed said appeal. That thereafter two applications were 
made to said Circuit Court to vacate said supersedeas by 
said respondents, which said applications were originally 
both ex parte, but as to which the Circuit Judge, Mr. Jus- 
tice Brewer, required argument, and after such argument, 
duly had before him, denied said applications. 


That said supersedeas bond is ample and more than 
sufficient to secure said judgment, should the same be af- 
firmed, upon said appeal, and that the vacation of said 
supersedeas will operate greatly to the injustice and detri- 
ment of said appellants. 


And further deponent saith not. 
C. D. O'BRIEN. 


Subscribed and sworn to before me this 15th day of 

November, 1884. 
Danizt B. VermItye, 

Notary Public, Ramsey Co., Minn. 
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Appellants filed s libel in admiralty against appellees in 


o_ ‘ al 


* 


rent 


listrict jud 
United States district court for the district of Minnesota 


to recover damages alleged to have been sustained by col- 


Now come the 
the 


THOMAS ©..POWER rr at, 
of the United States district court for 
court, 


in 
said 
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The district court dismissed the libel, and libellants ap- — 

pealed to the circuit court. 
(pp. 220-1-2, Record). 

The circuit judge reversed the decree of the district 
court, and ordered the cause referred to a commissioner 
to examine proofs and report to the court the amount of 
damages (p. 223, Record). 

On a rehearing before the circuit justice the decree and 
order of reference was sustained (p. 225, Record). 

The commissioner’s report was confirmed by the district 
judge holding circuit court, and a judgment rendered by 
him, without consent of parties (pp"225-6, Record), from 
which judgment this appeal was taken. 


ARGUMENT. 


Can a district judge render judgment in the circuit court 
in a case appealed from his decision? If not, then the 


_ judgment from which this appeal was taken is not a final 


judgment, and the appeal must be dismissed. 

The very fact that the circuit court is the appellate tri- 
bunal precludes the idea of the participation of the dis- 
trict judge, in any way, in a case of appeal. 

Section 614, Revised Statutes, is as follows: “A dis- 
trict judge, sitting in a circuit court, shall not give a vote 
in any case of appeal or error from his own decision, but 
may assign the reasons for such decision: Provided, That 
such a cause may, by consent of parties, be heard and 
disposed of by him when holding a gircuit court sitting 
alone. When he holds a circuit court with either of the 
other judges, a judgment or decree in such cases shall be 
rendered in conformity with the opinion of the presiding 
Justice or judge.” 

The intent and purpose of the enactment (1 Stat., p. 74, 
$ 4), as it stood until amended in 1867 (14 Stat., p. 545, 


- § 2), was to disqualify a district judge from sitting in cir- 


Fs 


_ 


cit and performing any jada etn an appe roh 
decision below. 


The amendment of 1867 modified the act by providing, 
theh im ones of the abuousn al thesdelk tate cake 
consent of parties, the district jidge might hear snd dis- 
pose of the cause. _ Prior to the amendment he eould not, 
under any ee ee 
neither hear nor dispose of the cause ; hence, p 
in onder to facilitate the transaction of the brasiness of the 
courts, this proviso was enacted. 

If, prior to that date, the district judge could participate 
in the proceedings, could either hear or dispose of the cause, 
clearly there would have been no necessity for the amend- 
The law in question seems to hsve been before this 
court for construction, for the’ first and only time, in the 
case of Rodd v. Heartt (17 Wall, 354), which was a mo- 
tion to dismiss for want of jurisdiction based upon the 
ground, among others, that the appeal was from a decree 
of the circuit court, reversing a decree of the district court, 
and was allowed by the district judge. It was held that, 
“ though upon appeals from the district court the district 
judge es ee woh ie ie et on 

“ other respects, the powers of a member of the coart, 

“ and may, consequently, allow appeals from its decisions.” 
That is to say, after the decision of the presiding cirouit 
judge has been rendered and final judgment entered by 
him (as the record in Rodd v. Heartt shows was the case), 
the cause is disposed of, and the granting of an appeal 
from that judgment by the district judge cannot, under any 
possible constraction, be said to be a participation in the 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1887. 


No. 307. 


ISAAC G. BAKER ET AL. 
Appellants, 


Vs. 


THOMAS C. POWER ET AL. 


Motion To Dismiss APPEAL. 


APPELLANTS’ BRIEF. 


JAMES H. DAVIDSON, 
for Appellants. 


HENRY L. WILLIAMS, 
Counsel. 


SUPREME COURT OF THE UNITED STATES. | 


OCTOBER TERM, 1887. 


Wo. 307. 


ISAAC G. BAKER ET AL. 
Appellants, 


VS. 


THOMAS C POWER ET AL. 


Motion to Dismiss Appeal. 


APPELLANTS’ BRIEF. 


— A judgment was entered in the records of the United States 
Circuit Court by the clerk thereof (p. 225, Record), pursuant to 
an adjudication upon the merits of the cause by Justice Miller 
(p. 225, Record), affirming a previous decision by McCrary, 
circuit judge (p. 223, Record), and an order made by McCrary, 
5 circuit judge, confirmiag the commissioner's report (p. 224, 
ne Record). From that judgment both parties appealed. If the 
e S district judge took part in the trial and determination of the 
oe cause contrary to law, that may be ground for reversal, but is. 
ae no ground for dismissing the appeal. 


We wish to be heard upon all the questions for a reversal of 
the decree that can be raised. That a decree was actually 
entered cannot be denied. 

Whether the judgment is correct is the question before the 
court, and we respectfully submit should be decided after a 


hearing and not on a motion to dismiss the appeal. 
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II. 


We affirm that the district judge took no part whatever in 
the hearing or determination of the cause in the circuit court. 
It was finally decided by Justice Miller, referred to a commis- 
sioner pursuant to-the decision. The district judge had no 
vote in the matter. The commissioner filed a report in writ- 
ing. which was confirmed by order of McCrary, circuit judge 
(p. 224, Record). The clerk of the court thereupon formally 
entered the decree pursuant to the decision. 

District Judge Nelson happened to be on ‘the bench upon the 
day the decree was so formally entered upon the records. There 
was nothing left for him to determine judicially. We submit* 
that there was no reason why the decree should have been 
entered in term time. It might have been entered by the 
clerk upon the coming in and confirmation of the commission- 
er’s report. We think Rudd vs. Heartt, cited by counsel for 
appellee, covers this case: “Though upon appeals from the 
district court the district judge has no vote in the circuit court, 
he has, in all other respects, the power of a member of the 

court.” 

Respectfully submitted. 


JAMES H. DAVIDSON, 


HENRY L. WILLIAMS, for Appellants. 


Counsel. 


